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SCHEDULE 


SHOWING  IN  WHAT  VOLUMES  OF  THIS  SERIES  THE  CASES 

BEPOBTED  IN  THE  SEVERAL  VOLUMES  OP  OFFICIAL 

EEPOETS  MAY  BE  FOUND. 


State  reports  are  in  parentheses,  and  the  numbers  of  this  series  in  bold-faced  flgures. 


ALABAMA.— (83)  8;  (84)  6;  (85)  7;  (86)  11;  (87)  18;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  25;  (93)  SO;  (94)  83;  (95)  86;  (96,  97)  38; 
(98)  39;  (99)  42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105) 
63;  (106,  107,  108)  54;  (109,  110)  55;  (111)  56;  (112)  57;  (113) 
69;  (114)  62;  (115,  116)  67;  (118,  119)  72;  (120)  74;  (121)  77; 
(122,  123,  124,  125)  82;  (126,  127)  85;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  90;  (133)  91;  (134)  92;  (135)  93;  (136)  96;  (137) 
97;  (138)  100;  (139)  101;  (140)  103;  (141)  109;  (142)  110;  (143) 
111;  (144)  113;  (145)  117;  (146,  147)  119;  (146,  148)  121;  (149) 
123;  (150)  124;  (151)  125;  (152)  126;  (153)  127;  (154)  129;  (155, 
156)  130;  (157)  131;  (158)  132;  (159)  133;  (160,  161)  135;  (162, 
163)  136. 

ARKANSAS.— (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (55)  29;  (56)  35;  (57)  38;  (58)  41;  (59;  43;  (60)  46;  (61,  62) 
64;  (63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86; 
(70)  91;  (71)  100;  (72)  105;  (73)  108;  (74)  109;  (75)  112; 
(76,  77)  113;  (78)  115;  (79)  116;  (80)  117;  (81,  82)  118;  (83)  119; 
(84)  120;  (85X  122;  (81,  86)  126;  (87)  128;  (88)  129;  (89)  131; 
(90,  91)  134;  (92)  135.. 

CALIFORNIA.— (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86) 
21;  (87,  88)  22;  (89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95) 
29;  (96)  31;  (97)  33;  (98)  35;  (99)  37;  (100)  38;  (101)  40;  (102) 
41;  (103)  42;  (104)  43;  (105)  45;  (106)  46;  (107)  48;  (108)  49; 
(109)  50;  (110,  111)  62;  (112)  53;  (113)  54;  (114)  55;  (115) 
66;  (116)  68;  (117)  59;  (118)  62;  (119)  63;  (120)  65;  (121)  66; 
(122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77;  ^127)  78;  (128, 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134)  86;  (135) 
87;  (136)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100;  (143)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 
(148)  113;  (149)  117;  (150)  119;  (151)  121;  (152)  125;  (153)  126; 
(151,  154)  129;  (155)  132;  (156)  134. 

COLORADO.— (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22; 
(16)  25;  (17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55; 
(23)  58;  (24)  65;  (25)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93; 
(30)  97;  (31)  102;  (32)  105;  (33)  108;  (34)  114;  (35)  117;  (36) 
118;  (37)  119;  (38)  120;  (39)  121;  (40)  122;  (41)  124;  (42)  126; 
(43)  127;  (44)  130;  (45)  132;  (46)  133;  (47)  135. 

CONNECTICUT.— (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21; 
(60)  25;  (61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50; 
(67)  52;  (68)  67;  (69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84; 
(74)  92;  (75)  96;  (76)  100;  (77)  107;  (78)  112;  (79)  118;  (80)  125; 
(79,  81)  129;  (82)  135. 

DELAWARE.— (5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.) 
43;  (1  Marv.)  65;  (2  Marv.)  69;  (1  Pennewill)  73;  (2  Pennewill) 
82;  (3  Pennewill)  94;  (4  Pennewill)  103;  (5  Pennewill)  119;  (6 
Pennewill)  130. 

FLORIDA.— (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29; 
(29)  30;  (30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (36) 

(4) 
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'51;  (37)  53;  (38)  56;  (39)  63;  (40)  74;  (41)  79;  (42)  89;  (43) 
99;  (44)  103;  (45,  46,  47)  110;  (48,  49,  50)  111;  (51,  52j  120;  (53) 
125;  (54,  55)  127;  (56,  57)  131. 

GEOEGIA.— (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14; 
(83,  84)  20;  (85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35; 
(91,  92,  93)  44;  (94)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  59; 
(100)  62;  (101)  65;  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (106) 
71;  (107)  73;  (108)  75;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (115)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)  102;  (121)  104;  (122)  106;  (123)  107;  (124)  110;  (125) 
114;  (126)  115;  (127,  128)  119;  (129)  121;  (130)  124;  (131)  127; 
(132)  131;   (133)  134. 

IDAHO.— (2)  35;  (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109;  (11)  114;  (12)  118;  (13)  121;  (14)  125;  (15)  128;  (16)  133; 
(17)  134. 

ILLINOIS.— (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9; 
(127)  11;  (128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133, 
134)  23;  (135)  25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141) 
33;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (149, 
150)  41;  (151)  42;  (152)  43;  (154)  45;  (153,  155)  46;  (156)  47; 
(157)  48;  (158)  49;  (159)  50;  (160,  161)  52;  (162)  53;  (163)  54; 
(164,  165)  56;  (166)  57;  (167)  69;  (168,  169)  61;  (170)  62;  (171) 
63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (186) 
78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (19l,  192)  85;  (193) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100;  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)  106;  (216,  217)  108;  (218,  219)  109;  (220)  110;  (221)  112; 
(222)  113;  (223)  114;  (224)  115;  (225)  116;  (226)  117;  (227)  118; 
(228)  119;  (229,  230)  120;  (231)  121;  (232,  233)  122;  (234)  123; 
(235)  126;  (236,  237)  127;  (238)  128;  (239,  240)  130;  (241)  132; 
(242,  243)  134;  (244)  135. 

INDIANA.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118) 
10;  (119)  12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 
21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  SO;  (131)  31;  (132) 
32;  (133)  36;  (134)  39;  (135)  41;  (136)  43;  (137)  45;  (138)  46; 
(139)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  50;  (4,  5,  6  Ind.  App.; 
142)  51;  (7,  8  Ind.  App.;  143)  52;  (9,  10  Ind.  App.)  53;  (11  Ind. 
App.)  54;  (13  Ind.  App.;  144)  55;  (14  Ind.  App.)  56;  (15  Ind. 
App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17  Ind.  App.)  60; 
(147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind.  App.)  65; 
(20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71;  (22 
Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Ind.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  Ind.  App.)  84; 
(157;  27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  Ind. 
App.)  94;  (159)  95;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 
99;  (161)  100;  (32  Ind.  App.;  162)  102;  (33  Ind.  App."*  104;  (163) 
106;  (34  Ind.  App.)  107;  (164)  108;  (35  Ind.  App.)  Ill;  (165) 
112;  (36  Ind.  App.)  114;  (37  Ind.  App.;  166)  117;  (167)  119;  (168) 
120;  (169)  124;  (170)  127;  (171)  131. 

IOWA.— (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (80)  20;  (81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86) 
41;  (87)  43;  (88)  45;  (89,  90),  48;  (91)  51;  (92)  54;  (93)  57; 
(94,  95)  58;  (96,  97)  59;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
63;  (103)  64;  (104)  65;  (105)  67;  (106)  68;  (107)  70;  (108)  75; 
(109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86;  (114)  89;  (115) 
91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  126)  106;  (127)  109;   (128)  111; 
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(129)  113;  (130)  114;  (131)  117;  (132,  133)  119;  (134)  120;  (135> 
124;  (136)  125;  (137)  126;  (138)  128;  (139)  130;  (140)  132;  (141> 
133;   (142)  134;   (143)  136. 

KANSAS.— (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43) 
19;  (44)  21;  (45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50) 
34;  (51)  37;  (52)  39;  (53)  42;  (54)  45;  (55)  49;  (56)  54;  (57) 
67;  (58)  62;  (59)  68;  (60)  72;  (61)  78;  (62)  84;  (63)  88;  (64) 
91;  (65)  93;  (66)  97;  (67)  100;  (68)  104;  (69)  105;  (70)  109; 
(71)  114;  (72)  115;  (73)  117;  (74)  118;  (74,  75)  121;  (76)  123; 
(77)  127;  (78)  130;  (79)  131;  (80)  133;  (81)  135;  (82)  136. 

KENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25; 
(90)  29;  (91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
(97)  53;  (98)  56;  (99)  59?  (100)  66;  (101)  72;  ("102)  80;  (103) 
82;  (104)  84;  (105)  88;   (106)  90;   (107)  92;   (108)  94;   (109)  95; 

(110)  96;  (111)  98;  (112)  99;  (113)  101;  (114)  102;  (115)  103; 
(116)  105;  (117,  118)  111;  (119)  115;  (120)  117;  (122)  121;  (121) 
123;   (123,  124)   124;   (125.  126,  127)  128;   (128)   129;    (129)   130; 

(130)  132;  (131)  133;  (133)  134;  (134,  135)  135;  (132,  136,  137) 
136. 

LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17; 
(42  La.  Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La. 
Ann.)  40;  (46,  47  La.  Ann.)  49;  (48  La.  Ann.)  65;  (49  La-  Ann.) 
62;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;   (105)  83;   (106)  87;   (107)  90;   (108)  92;   (109)  94;   (110)  98; 

(111)  100;  (112,  113)  104;  (114)  108;  (115)  112;  (116)  114;  (115, 
117)  116;  (118)  118;  (119)  121;  (120)  124;  (121)  126;  (119,  122) 
129;  (123)  131;  (124)  134;  (125)  136. 

MAINE.— (79)   1;   (80)  6;   (81)   10;   (82)  17;   (83)  23;   (84)   30;    (85) 

86;   (86)  41;   (87)  47;   (88)  51;   (89)  56;   (90)  60;    (91)   64;    (92) 

69;   (93)  74;   (94)  80;   (95)  85;   (96)  90;   (97)  94;   (98)  99;   (99) 

105;  (100)  109;  (101)  115;  (102)  120;  (103)  125;  (104)  129;  (105) 

134. 
MAEYLAND.— (67)  1;    (68)  6;   (69)  9;   (70)   14;   (71)   17;    (72)  20; 

(73)  25;   (74)  28;   (75)  82;   (76)   35;   (77)  39;   (78)  44;   (80)   45; 

(79)  47;   (81)  48;   (82)  51;   (83)  65;    (84)  67;   (85)   60;   (86)   63; 

(87)  67;   (88)  71;   (89)  73;   (90)  78;   (91)   80;   (92)  84;   (93)   86; 

(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  103;  (99)  105;  (100)  108; 

(101)  109;  (102)  111;  (103)  115;  (104)  118;  (105)  121;  (106)  124; 

(107)  126;  (108)  129;  (109)  130;  (110)  132;  (111)  134;  (112)  136. 
MASSACHUSETTS.- (145)    1;    (146)    4;    (147)    9;    (148)    12;    (149) 

14;   (150)  15;  (151)  21;   (152)  23;   (153)  25;   (154)  26;   (155)  31; 

(156)  32;  (157)  34;  (158)  36;  (159)  38;  (160)  39;  (161)  42;  (162) 

44;   (163)  47;   (164)  49;   (165)  52;   (166)  66;   (167)  67;   (168)  60; 

(169)  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;  (175) 

78;   (176)  79;  (177)  83;   (178)  86;   (179)  88;   (180)  91;   (181)  92; 

(182)  94;  (183)  97;  (184)  100;  (185)  102;  (186)  104;  (187)  105; 

(188)  108;  (189)  109;  (190)  112;  (191)  114;  (192)  116;  (193)  118; 

(194)  120;  (195)  122;  (196)  124;  (197)  126;  (198)  126;  (199)  127; 

(200)  128;  (201)  131;   (202)  132;   (203)  133;   (204)  134. 
MICHIGAN.— (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68^ 

69,  75)  13;  (70)  14;  (71,  76)  16;  (72,  73,  74)  16;  (77,  78)  18;  (79) 

19;   (80)  20;   (81,  82,  83)  21;   (84)  22;   (85,  86,  87)  24;    (88)  26; 

(89)  28;  (90,  91)  30;  (92)  31;  (93)  82;  (94)  34;  (95,  96)  36;  (97) 

87;    (98)   39;   (99)   41;    (100)   43;    (101)   45;    (102)   47;    (103)   60; 

(104)  63;  (105)  56;  (106)  58;  (107)  61;  (108)  02;  (109)  63;  (110) 

64;   (111)  66;   (112,  113)  67;   (114)   68;   (115)  69;   (116,  117)  72; 

(118)  74;   (119)  75;  (120)  77;  (121,  122)  80;  (123)  81;   (124)  83; 

(125)    84;    (126)    86;    (127)    89;    (128)    92;    (129)    95;    (130)    97; 

(131)  100;  (132)  102;  (133)  103;  (134)  104;  (135)  106;   (137)  109; 
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(138)  110;  (139)  111;  (136,140)  112;  (141,142)  113;  (143)  lU; 
(144)  115;  (145)  116;  (146)  117;  (147,  148)  118;  (149)  119;  (144, 
150)  121;  (146,  151)  123;  (152)  125;  (153)  126;  (154)  129;  (155) 
130;  (156)  132;  (157,  158)  133;  (159)  134;  (160)  136. 
MINNESOTA.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18; 
(43)  19;  (44)  20;  ("45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32; 
(50)  36;  (51,  52)  38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57) 
47;  (58)  49;  (59)  50;  (60)  51;  (61)  52;  (62)  54;  (63)  56;  (64) 
68;   (65)   60;    (66)   61;    (67,  68)   64;    (69)   65;    (70)   68;    (71)   70; 

(72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,  77)  77;  (78,  79)  79; 
(80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 
94;  (88)  97;  (89)  99;  (90)  101;  (91)  103;  (92)  104;  (93)  106; 
(94)  110;  (95)  111;  (96)  113;  (97)  114;  (98,  99)  116;  (100)  117; 
(101)  118;  (98,  102)  120;  (103)  123;  (104)  124;  (105)  127;  (106) 
130;  (107)  131;  (108)  133;  (109)  134;  (110)  136. 

MISSISSIPPI.— (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35; 
(71)  42;  (72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78; 
(78)  84;  (79)  89;  (80)  92;  (81)  95;  (82)  100;  (83)  102;  (84)  105; 
(85)  107;  (86)  109;  (87)  112;  (88)  117;  (89)  119;  (86,  89,  90) 
122;  (91)  124;  (92)  131;  (93,  94)  136. 

MISSOURI.— (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98) 
14;  (99^)  17;  (100)  18;  (101)  20;  (102)  22;  (103)  23;  (104,  105) 
24;  (106)  27;  (107)  28;  (108,  109)  32;  (110,  111)  33;  (112)  34; 
(113,  114)  35;  (115)  37;  (116,  117)  38;  (118)  40;  (119,  120)  41; 
(121)  42;  (122)  43;  (123)  45;  (124,  125)  46;  (126)  47;  (127)  48; 
(128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53;  (133)  54;  (134) 
56;  (135,  136)  58;  (137)  59;  (138)  60;  (139)  61;  (140)  62;  (141, 
142)  64;  (143)  65;  (144)  66;  (145)  68;  (146)  69;  (147,  148)  71; 
(149,  150)  73;  (151^  74;  (152)  75;  (153,  154)  77;  (155)  78;  (156) 
79;  (157)  80;  (158,  159)  81;  (160)  83;  (161)  84;  (162,  163)  85; 
(164)  86;  (165)  88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171) 
84;  (172)  95;  (173)  96;  (174,  175)  97;  (176)  98;  (177)  99;  (178, 
179)  101;  (180,  181,  182)  103;  (183,  184,  185,  186)  105;  (187)  106: 
(188,  189)  107;  (190,  191)  109;  (192)  111;  (193,  194)  112;  (195, 
196)  113;  (197)  114;  (198)  115;  (199)  116;  (200)  118;  (201,  202) 
119;  (203.  204,  205)  120;  (208)  121;  (207,  208,  209)  123;  (210,  211) 
124;  (212)126;  (213.214)  127;  (215)128;  (216,217)129;  (218,219) 
131;  (220)  132;  (221,  222)  133;   (223,  224,  225)  135;  (226)  136. 

MONTANA.— (9)  18;  (10)  24;  (11)  28;  (12)  S3;  (13)  40;  (14)  43; 
(15)  48;  (16)  50;  (17)  52;  (18)  56;  (19)  61;  (20)  63;  (21)  69; 
(22)  74;  (23)  75;  (24)  81;  (25)  87;  (iJ6^  91;  (27)  94;  (28)  98; 
(29)  101;  (30)  104;  (31)  107;  (32)  108;  (33)  114;  (34)  115;  (35) 
119;  (36)  122;  (37)  127;  (38)  129;  (39)  133;  (40)  135. 

NEBRASKA.— (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29) 
26;  (30)  27;  (31)  28;  (32,  33)  29;  (34)  S3;  (35)  37;  (36)  38; 
(37)  40;  (38)  41;  (39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48; 
(45,  46)  50;  (47)  53;  (^7,  48)  58;  (49)  59;  (50)  61;  (51,  52^ 
66;  (53)  68;  (54)  69;  (55)  70;  (56)  71;  (57)  73;  (58)  76;  (59) 
80;  (60)  83;  (61)  87;  (62)  89;  (63)  93;  (64)  97;  '65)  101;  (66) 
103;  (67)  108;  (68)  110;  (69)  111;  (70)  US;  (71)  115;  (72)  117; 

(73)  119;  (74,  75)  121;  (76,  77)  124;  (78,  79)  126;  (80)  127;  (81) 
129;  (82)  130;  (83)  131;  (84,  85)  133;  (86)  136. 

NEVADA.— (19)   3;    (20)    19;    (21)    37;    (22)   58;    (23)   62;    (24)   77; 

(25)  83;   (26)  99;   (27)   103;   (28)  113;   (29)  124;   (30)  133;    (31) 

135. 
NEW  HAMPSHIRE.— (64)  10;   (62)  13;   (65)  23;   (66)  49:   (67^  68; 

(68)  73;  (69)  76;  (70)  85;  (71)  93;  (72)  101;  (73)  111;  (74)  124. 
NEW  JERSEY.— (43  N.  J.  Eq.)  3;   (44  N.  J.  Eq.)  6;   (50  N.  J.  L.)  7; 

(51  N.  J.  L.;  45  N.  J.  Eq.)  U;   (46  N.  J.  Eq.;  52  N.  J.  L.)  19; 
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(47  N.  J.  Eq.)  24;  (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N. 
J.  Eq.)  31;  (54  N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.) 
39;  (51  N.  J.  Eq.)  40;  (56  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57 
N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J.  Eq.;  58  N.  J.  L.)  55;  (59  N. 
J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.)  64;  (56  N.  J.  Eq.)  67; 
(61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.)  73;  (63  N.  J. 
L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J.  Eq.) 
83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J. 
Eq.)  90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  N.  J.  L.)  98; 
(64  N.  J,  Eq.)  97;  (69  N.  J.  L.)  101;  (65  N.  J.  Eq.;  70  N.  J.  L.) 
103;  (66  N.  J.  Eq.)  105;  (71  N.  J.  L.)  108;  (67  N.  J.  Eq.)  110; 
(68  N.  J.  Eq.;  72  N.  J.  L.)  Ill;  (69  N.  J.  Eq.)  115;  (73  N.  J.  L.; 
70  N.  J.  Eq.)  118;  (74  N.  J.  L.)  122;  (71  N.  J.  Eq.)  124;  (75  N. 
J.  L.)  127;  (72  N.  J.  Eq.)  129;  (76  N.  J.  L.)  131;  (73  N.  J.  Eq.) 
133;  (77  N.  J.  L.)  134;  (74  N.  J.  Eq.)  135. 

NEW  YORK.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 
(113)  10;  (114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120) 
17;  (121)  18;  (122)  19;  (123)  20;  (124,  125)  21;  (126)  22;  (127) 
24;  (128,  129.)  26;  (130,  131)  27;  (132,  133)  28;  (134)  80;  (135) 
81;  (136)  32;  (137)  33;  (138)  34;  (139)  36;  (140)  37;  (141)  38; 
(142)  40;  (143)  42;  (144)  43;  (145)  45;  (146)  48;  (147)  49;  (148) 
51;  (149)  52;  (150)  55;  (151)  66;  (152)  57;  (153)  60;  (154)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161,  162) 
76;  (163,  1G4)  79;  (165)  80;  (166,  167)  82;  (168)  85;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  105;  (181)  106;  (182)  108; 
(183)  111;  (184)  112;  (185)  113;  (186,  187)  116;  (188)  117;  (184, 
189)  121;  (190,  191)  123;  (192,  193)  127;  (184,  194)  128;  (195) 
133;  (196,  197)  134. 

NORTH  CAROLINA.— (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  23; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (115) 
44;  (116)  47;  (117)  53;  (118)  54;  (119)  56;  (120)  58;  (121)  61; 
(122)  65;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
(128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  95;  (133)  98; 
(134)  101;  (135)  102;  (136)  103;  (137,138)  107;  (139,140)  111; 
(137,  141,  142)  115;  (143)  118;  (144)  119;  (145)  122;  (146,  147) 
125;  (148,  149)  128;  (150,  151)  134;  (152)  136. 

NORTH  DAKOTA.— (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7) 
66;  (8)  73;  (9)  81;  (10)  88;  (11)  95;  (12)  102;  (13)  112;  (14)  116; 
(15,  16)  125. 

OHIO.— (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56 
Ohio  St.)  60;  (57  Ohio  St.)  63;  (58  Ohio  St.)  65;  (59  Ohio  St.) 
69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (63 
Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87;  (66  Ohio  St.) 
90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100;  (70 
Ohio  St.)  101;  (71  Ohio  St.)  104;  (72  Ohio  St.)  106;  (73  Ohio  St.) 
112;  (74  Ohio  St.)  113;  (75  Ohio  St.)  116;  (76  Ohio  St.)  118;  (77 
Ohio  St.)  122;  (78  Ohio  St.)  125;  (79  Ohio  St.)  128;  (80  Ohio  St.) 
131;  (81  Ohio  St.)  135. 

OKLAHOMA.— (20,  21;  1  Okl.  Cr.)  129;  (22)  132. 

OREGON.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (22)  29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28) 
52;  (29)  54;  (30)  60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35) 
76;   (36)  78;   (37)  82;   (38)  84;   (39)  87;   (40)  91;   (41)  93;   (42) 
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95;  (43)  99;  (44)  102;  (45)  106;  (46,  47)  114;  (48)  120;  (49)  124: 
(50)  126;  (51)  131;  (52)  132;  (53)  133;  (54)  135. 

PENNSYLVANIA.— (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4; 
(120,  121  Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125 
Pa.  St.)  11;  (126  Pa.  St.)  12;  (127  P*.  St.)  14;  (128,  129  Pa.  St.) 
15;  (130,  131  Pa.  St.)  17;  (132,  133,  134  Pa.  St.)  19;  (135,  136 
Pa.  St.)  20;  (137,  138  Pa.  St.)  21;  (139,  140,  141  Pa.  St.)  23; 
(142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27;  (146  Pa.  St.)  28; 
(147,  150  Pa.  St.)  SO;  (151  Pa.  St.)  31;  (148  Pa.  St.)  33;  (149, 
152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 
(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa. 
St.)  40;  (161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43; 
(164,  165  Pa.  St.)  44;  (166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168, 
169  Pa.  St.)  47;  (170,  171  Pa.  St.)  50;  (172,  173  Pa.  St.)  51; 
(174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53;  (177  Pa.  St.)  55;  (178 
Pa.  St.)  66;  (179,  180  Pa.  St.)  57;  (181  Pa.  St.)  59;  (182  Pa. 
St.)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.  St.)  64;  (186  Pa.  St.) 
65;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190 
Pa.  St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74; 
(194  Pa.  St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa. 
St.)  80;  (198  Pa.  St.)  82;  (199  Pa.  St.)  85;  (195,  200  Pa.  St.) 
86;  (201  Pa.  St.)  88;  (202  Pa.  St.)  90;  (203,  204  Pa.  St.)  93; 
(205  Pa.  St.)  97;  (206  Pa.  St.)  98;  (207  Pa.  St.)  99;  (2i08  Pa. 
St.)  101;  (209  Pa.  St.)  103;  (210  Pa.  St.)  105;  (211  Pa.  St.)  107; 
(212  Pa.  St.)  108;  (213  Pa.  St.)  110;  (214  Pa.  St.)  112;  (215 
Pa.  St.)  114;  (216  Pa.  St.)  116;  (217  Pa.  St.)  118;  (217,  218  Pa. 
St.)  120;  (219,  220  Pa.  St.)  123;  (221,  222  Pa.  St.)  128;  (223,  224 
Pa.  St.)  132;  (225  Pa.  St.)  133;  (226  Pa.  St.)  134;  (227  Pa.  St.) 
136. 

RHODE  ISLAND.— (15)  2;  (16)  *7;  (17)  33;  (18)  49;  (19)  61;  (20) 
78;  (21)  79;  (22)  84;  (23)  91;  (24)  96;  (25)  105;  (26)  106;  (27) 
114;  (28)  125;  (29)  132;  (30)  136. 

SOUTH  CAROLINA.— (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17; 
(33)  26;  (34)  27;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39; 
(40)  42;  (41)  44;  (42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)  57; 
(47)  58;  (48)  59;  (49)  61;  (50)  62;  (51)  64;  (52)  68;  (53)  69; 
(54)  71;  (55)  74;  (56,  57)  76;  (58)  79;  (59)  82;  (60,  61)  85;  (62) 
89;  (63)  90;  (64)  92;  (65)  95;  (66)  97;  (67)  100;  (68)  102; 
(69)  104;  (70)  106;  (71)  110;  (73,  74)  114;  (75)  117;  (73,  76)  121; 
(77)  122;  (78)  125;  (79,  80,  81)  128;  (82)  129. 

SOUTH  DAKOTA.— (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  55; 
(7)  58;  (8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14) 
86;  (15)  91;  (16)  102;  (17)  106;  (18)  112;  (19)  117;  (20)  129; 
(21)  130;  (22)  133. 

TENNESSEE.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25; 
(91)  30;  (92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56; 
(98)  60;  (99)  63;  (100)  66;  (101)  70;  (102)  73;  (103)  76;  (104) 
78;  (105)  80;  (106)  82;  (107)  89;  (108)  91;  (109)  97;  (110)  100; 
(111)  102;  (112)  105;  (113)  106:  (U4)  108:  (n5>  112:  (li'') 
115;  (117)  119;  (117,  118)  121;  (119)  123;  (120)  127;  (121)  130; 
(122)  135. 

TEXAS.— (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8; 
(71)  10;  (27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76) 
18;  (77;  28  Tex.  App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  25; 
(80,  81)  26;  (82)  27;  (30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85) 
84;  (31  Tex.  Cr.  Rep.;  86)  37;  (86;  32  Tex.  Cr.  Rep.>  40:  (87; 
33  Tex.  Cr.  Rep.)   47;    (34  Tex.  Cr.  Rep.;   88)   53;    (89,  90)   59; 
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(35  Tex.  Cr.  Eep.)  60;    (36  Tex.  Cr.  Eep.)   61;   (91;  37  Tex.  Cr. 
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CROWDER  V.  DOE  ex  dem.  TENNESSEE  COAL,  IRON 
AND  RAILROAD  COMPANY. 

[162  Ala.  151,  50  South.  230.] 

ADVERSE  POSSESSION — ^Admission  of  Possession  ty  Suit. — 

By  bringing  ejectment  the  plaintiff  admits  that  the  defendant  is  in 
possession,     (p.  18.) 

ADVERSE  POSSESSION. — Actual  Possession  of  Part  of  a 
Tract  of  land  described  in  a  color  of  title  is,  hy  legal  fiction,  extended 
to  the  entire  tract,     (p.  18.) 

ADVERSE  POSSESSION  —  Separate  Tracts. —  Each  Forty 
Acres  in  a  conveyance  does  not  constitute  a  separate  tract,  and  the 
fact  that  a  stranger  does  not  claim  to  own  the  whole  but  only  a 
part  of  the  land  conveyed  does  not  have  the  effect  of  making  two 
tracts,     (p.  19.) 

ADVERSE  POSSESSION.— To  Constitute  Color  of  Title  it  is 
not  necessary  that  the  grantor  should  have  title  to  the  whole  or  a 
part  of  the  entire  tract  described.  And  the  fact  that  the  legal  title 
to  parts  of  the  tract  described  in  the  color  of  title  is  in  different 
persons  is  immaterial,     (p.  19.) 

ADVERSE  POSSESSION— Possession  of  Part  of  Tract. — 
Where  a  grantor  had  title  to  one  of  several  tracts  described  in  his 
deed,  but  not  to  the  others,  the  grantee's  possession  of  that  tract 
does  not  extend  constructively  to  the  other  tracts,     (p.  20.) 

ADVERSE   POSSESSION.— To   Constitute  Color  of  Title,   an 
instrument  need  not  be  valid  as  a  muniment  of  title.     A  void  instru 
ment  may  be  good  color  of  title,     (p.  20.) 

ADVERSE  POSSESSION. — An  Instrument  is  not  Color  of 
Title  which  itself  passes  or  constitutes  title,    (p.  20.) 

ADVERSE  POSSESSION.— Color  of  Title  is  that  which  in 
appearance  is  title,  but  which  in  reality  is  no  title,     (p.  20.) 

ADVERSE  POSSESSION— Color  and  Claim  of  Title  Distin- 
^niished. — Color  of  title  and  claim  of  title  are  very  different.  The 
latter  exists  when  one  enters  and  occupies  land  with  the  intent  to 
hold  it  as  his  own  against  the  world,  irrespective  of  any  shadow 
or  color  or  right  or  title  as  a  foundation.  Color  of  title  is  the  sem- 
blance or  appearance  of  title,  but  which  in  reality  is  not.     (p.  20.) 

ADVERSE  POSSESSION.— Claim  of  Title  Without  Color  may 
Ripen  into  title  to  the  land  actually  occupied,  but  with  color  it  may 
ripen  into  title  not   only  to  the   land   actually   occupied  but   to   all 
described  in  the  color  of  title,     (p.  20.) 
Am.  St.  Rep.,  Vol.  136 — 2        (17) 
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ADVERSE  POSSESSION.— Claim  of  Title,  or  at  Least  of 
Bight,  is  necessary  to  acquire  title  by  adverse  possession,     (p.  20.) 

ADVEBSE  POSSESSION.— Color  of  Title  is  not  Necessary  to 
acquire  title  by  adverse  possession,  unless  made  so  by  statute,  (p. 
20.) 

ADVERSE  POSSESSION.— Color  of  Title  is  not  of  Itself  Evi- 
dence of  adverse  possession,  and  it  does  not  follow  that  less  evidence 
is  required  to  prove  such  possession  with  than  without  it.  It  only 
draws  and  imparts  to  the  whole  tract  the  same  claim  and  character 
of  possession  which  is  impressed  upon  the  part  by  actual  possession. 
(p.  21.) 

ADVERSE  POSSESSION— Necessity  of  Good  Faith.— It  is  not 
necessary  that  claim  of  title  should  be  honestly  believed  to  be  good. 
It  is  enough  if  the  claimant  really  intends  to  assert  title  and  to 
rely  upon  it  as  hostile  to  the  true  owner  or  to  the  world.  The  only 
requisite  of  good  faith  or  motive,  in  adverse  possession,  is  to  show 
that  the  claimant  actually  intends  to  claim  the  land  as  his  own  to 
the  absolute  exclusion  of  others,     (p.  21.) 

Action  of  ejectment.  From  a  judgment  for  the  plaintiff 
the  defendant  appeals. 

Frank  S.  Andress,  for  the  appellant. 
Percy,  Benners  &  Burr,  for  the  appellee. 

163  MAYFIELD,  J.  The  trial  court  was  clearly  in  error 
in  giving  the  general  affirmative  charge  for  the  plaintiff.  The 
real  question  at  issue  was  whether  or  not  the  defendant,  and 
those  under  whom  he  claimed  title,  had  been  in  the  adverse 
possession  of  the  land  sued  for  for  ten  years  prior  to  the  suit, 
so  as  to  perfect  title  thereto  in  the  defendant.  Under  any 
and  all  of  the  evidence  this  was  a  disputed  question  of  fact 
and  not  one  of  law.  The  jury  only,  and  not  the  court,  should 
have  decided  this  issue. 

The  plaintiff,  by  the  bringing  of  his  suit,  admitted  that  de- 
fendant was  then  in  possesvsion.  His  possession  he  attempted 
to  show  was  adverse,  and  was  the  same  then  that  it  had  been 
for  ten  years  prior  thereto.  There  was  ^^^  some  evidence 
tending  to  show  this.  The  fact  of  possession,  as  well  as  the 
character  thereof,  depended  upon  color  of  title.  The  color 
of  title  described  the  lands  in  question,  the  defendant  claimed 
under  this  color  of  title,  and  there  was  some  evidence  tending 
to  show  actual  possession  of  a  part  of  the  lands  described  in 
the  color  of  title. 

The  appellee  concedes  the  well-established  proposition  of 
law  t-.at  actual  possession  of  a  part  of  a  tract  of  land  de- 
scribed in  a  color  of  title  is,  by  legal  fiction,  extended  to  the 
entire  tract  so  described,  but  claims  that  there  is  a  qualifica- 
tion, limitation  or  exception  to  this  rule,  to  the  effect  (to 
quote  from  brief  of  counsel)  that  "If  A  conveys  to  B  a  tract 
of  land  of  which  he  is  in  adverse  possession,  and  of  which  he 
puts  B  in  the  adverse  possession,  he  cannot  constructively 
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extend  B's  adverse  possession  to  C's  land,  describing  C's  land 
in  the  conveyance  to  B,  along  with  the  land  which  A  owned" — 
that  B  's  possession  under  his  deed  will  not  thereby  be  extended 
to»C's  land.  If  this  qualification,  exception  or  limitation  of 
the  general  rule  be  true  or  correct,  as  to  which  we  do  not  de- 
cide, the  case  made  by  the  record  does  not  wholly  fall  within 
it,  nor  is  it  wholly  taken  without  the  influence  of  the  gen- 
eral rule.  The  case  falls  within  the  limitation  to  the  extent 
that  appellee  has  title  to  a  part,  and  to  a  part  only,  of  the 
land  described  in  the  color  of  title,  but  for  the  adverse  pos- 
session, and  does  not  claim  title  to  the  other  lands  described 
in  the  color;  but,  so  far  as  the  record  shows,  the  defendant 
and  each  of  those  under  and  through  whom  he  claims  title 
by  adverse  possession  had  the  same  title,  claim  and  right  to 
the  whole.  They  did  not  claim  the  two  parts  under  different 
rights  or  titles.  They  may  have  had  no  title  or  right  to  any 
part  except  that  acquired  by  adverse  possession.  If  they  had 
no  title  to  that  claimed  ^^^  by  the  appellee,  then  probably 
they  had  none  to  the  other;  the  chain  and  claim  of  title  to 
both  are  the  same. 

There  is  no  evidence  that  Mrs.  Wheeler  or  her  intestate  did 
not  claim  to  own,  or  have  title  or  right  to  convey,  the  three 
forties  in  question.  It  is,  however,  shown  that  she  did  not 
then  have  the  legal  title  thereto,  and  it  is  not  shown  that  she 
did  have  the  legal  title  to  the  other  forty,  further  than  pos- 
session carries  with  it  a  presumption  of  title.  There  is  noth- 
ing to  show  that  the  vendor  in  this  case  conveyed  two  separate 
and  distinct  tracts  of  land.  Only  one  was  conveyed.  Each 
forty  acres  in  a  conveyance  does  not  constitute  a  separate 
tract.  The  fact  that  plaintiff,  a  stranger,  did  not  claim  to 
own  the  whole,  but  only  a  part,  could  not  have  the  effect  to 
make  two  tracts.  The  case  at  bar  does  not  fall  within  the 
qualification  declared  in  the  case  of  Woods  v.  Montevallo  etc. 
Co.,  84  Ala.  560,  5  Am.  St.  Rep.  393,  3  South.  475,  which 
is  again  announced  in  the  case  of  Henry  v.  Brown,  143  Ala. 
446,  39  South.  325. 

The  color  of  title  has  its  inception  in  Mrs.  Wheeler's  deed 
as  administratrix.  The  claim  under  color  of  title  does  not 
antedate  this  deed ;  but  it  is  claimed  to  exist  only  thereafter, 
and  to  continue  down  to  the  time  of  trial.  The  source  of 
defendant's  title  and  claim  was  the  deed  of  the  administra- 
trix and  possession  held  thereunder.  If  Echols  took  posses- 
sion of  a  part  of  the  lands  described  in  the  administratrix's 
deed,  and  held  possession  under  it,  there  is  nothing  in  this 
record  to  show  why  it  was  not,  by  the  rule  or  legal  fiction,  ex- 
tended to  the  whole.  The  fact  that  the  legal  title  to  parts  of 
the  tract  described  in  the  color  of  title  was  in  different  per- 
sons, and  not  in  one  and  the  same,  can  make  no  difference. 
To  constitute  color  of  title  it  is  not  necessary  that  the  grantor 
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should  have  title  to  the  whole  or  a  part  of  the  entire  tract 
described :  Henry  v.  Brown,  143  ^^^  Ala.  446,  39  South.  325. 
If  the  legal  title  to  the  whole  had  been  in  the  grantor  or  her 
intestate,  there  would  be  no  opportunity  or  chance  for  the 
rule  under  discussion  to  apply.  The  conveyance  would  then 
have  been  a  conveyance  of  the  legal  title  to  the  whole,  and 
not  a  mere  color  of  title. 

The  mere  fact  that  a  deed  passes  the  legal  title  to  a  part 
of  the  tract,  but  not  to  the  whole,  does  not  prevent  the  ap- 
plication of  the  rule  as  to  the  part  to  which  it  does  not  pass 
title  and  limit  it  to  only  that  part  to  which  it  passes  title. 
As  to  that  part  there  is  no  need  of  the  fiction  to  perfect  the 
title.  The  deed  itself  passes  title  thereto.  If  it  had  been 
shown  that  the  administratrix's  intestate  had  title  to  the  one 
fort}',  or  had  color  of  title  thereto  only,  then  his  possession 
of  that  forty  under  that  deed  could  not  be  extended  to  the 
other  three  forties  which  were  first  described  or  mentioned  in 
the  administratrix's  deed.  Such  is  the  doctrine  announced 
in  the  cases  of  Woods  v.  Montevallo  etc.  Co.,  84  Ala.  560,  5 
Am.  St.  Rep.  393,  3  South.  475,  and  Henry  v.  Brown,  143  Ala. 
446,  39  South.  325.  See,  also,  1  Am.  &  Eng.  Ency.  of  Law, 
873. 

An  instrument,  to  constitute  "color  of  title,"  need  not  be 
valid  as  a  muniment  of  title.  If  the  instrument  itself  passes, 
or  constitutes  title,  it  is  not  color  of  title.  It  is,  in  a  sense, 
the  title  itself.  The  very  term  implies  that  it  is  not  valid 
to  pass  title.  An  absolutely  void  instrument  may  be  good 
color  of  title.  "Color  of  title"  is  said  to  be  that  which  in 
appearance  is  title,  but  which  in  reality  is  no  title:  Wright 
v.  Mattison,  18  How.  50,  15  L.  ed.  280 ;  Torrey  v.  Forbes,  94 
Ala.  135,  10  South.  320;  Abercrombie  v.  Baldwin,  15  Ala. 
363;  Saltmarsh  v.  Crommelin,  24  Ala.  347.  "Color  of  title" 
and  "claim  of  title"  are  often  confounded;  the  terms  being 
used  as  if  synonymous,  whereas  in  fact  they  are  very  different 
^'*''  things.  * '  Claim  of  title ' '  is  where  one  enters  and  occupies 
land,  with  the  intent  to  hold  it  as  his  own,  against  the  world, 
irrespective  of  any  shadow  or  color  or  right  or  title  as  a 
foundation  for  his  claim.  "Color  of  title"  is  the  semblance 
or  appearance  of  title,  but  which  in  reality  is  not.  They  are 
distinct  from,  but  supplementary  to  each  other.  Color  of 
title,  without  claim,  is  of  little  effect.  Claim  of  title,  with- 
out color,  may  ripen  into  title  to  the  land  actually  occupied, 
while,  with  it,  it  may  ripen  into  title  not  only  to  the  land 
actually  occupied,  but  to  all  described  in  the  color  of  title,  if 
that  actually  occupied  be  a  part  thereof.  "Claim  of  title," 
or,  at  least,  of  right,  is  necessary  to  acquire  title  by  adverse 
possession;  but  "color  of  title"  is  not,  unless  so  required  by 
statute.  A  claimant  must  enter  and  hold  the  land  as  his  own, 
to  the  exclusion  of  all  others ;  but  the  title  thus  acquired  does 
not  extend  beyond  the  land  actually  occupied,  that  which  the 
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claimant  stands  on,  "pedis  possessio."  The  right  and  title 
thus  acquired  is  commensurate  with  the  use.  ' '  Color  of  title, ' ' 
by  a  pure  and  legal  fiction,  extends  this  claim  of  title  and 
actual  possession  to  the  entire  tract  which  it  describes.  It 
is  sometimes  said  that  the  color  of  title  furnishes  the  presump- 
tion and  the  evidence  of  the  intention  to  claim  to  the  extent 
of  the  boundaries  therein  fixed.  It  must,  however,  be  remem- 
bered that  the  color  of  title  is  not  of  itself  evidence  of  ad- 
verse possession,  and  that  it  does  not  follow  that  less  evidence 
is  required  to  prove  adverse  possession  with  than  without  it, 
unless  so  provided  by  statute.  It  can  only  draw  and  impart 
to  the  whole  the  same  claim  and  character  of  possession  which 
is  impressed  upon  the  part  by  the  actual  possession :  Normant 
V.  Eureka  Co.,  98  Ala.  181,  39  Am.  St.  Rep.  45,  12  South. 
454 ;  Doe  v.  Clayton,  81  Ala.  391,  2  South.  24 ;  Tennessee  etc. 
Co.  V.  Linn,  123  Ala.  112,  82  Am.  St.  Rep.  108,  26  South. 
245;  i***  Black  v.  Tennessee  etc.  Co.,  93  Ala.  109,  9  South. 
537 ;  Childress  v.  Calloway,  76  Ala.  128. 

Good  faith  is  often  spoken  of,  in  connection  with  adverse 
possession — sometimes  appropriately,  and  sometimes  not.  It 
is  not  necessary  that  the  claim  of  title  should  be  honestly 
believed  to  be  good.  It  is  enough  if  the  claimant  really  in- 
tends to  assert  title  and  to  rely  upon  it  as  hostile  or  adverse 
to  the  true  owner  or  to  the  world :  Baucum  v.  George,  65  Ala. 
259;  Saltmarsh  v.  Crommelin,  24  Ala.  347.  The  only  requi- 
site of  good  faith  or  motive,  in  adverse  possession,  is  to  show 
that  the  claimant  actually  intended  to  claim  the  land  as  his 
own,  to  the  absolute  exclusion  of  others. 

It  is  unnecessary  to  pass  upon  the  other  questions,  as  they 
may  not  arise  on  another  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Dowdell,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 


Adverse  Possession  of  Part  of  a  Tract  of  Land  as  possession  of  the 
whole  is  the  subject  of  a  note  to  Hornblower  v.  Banton,  125  Am. 
St.  Rep.  302.  Subsequent  cases  on  this  question  are  Schmitt  v. 
Traphagen,  73  N.  J.  Eq.  399,  133  Am.  St.  Eep.  739;  Meade  v.  EatlifiF, 
133  Ky.  411,  134  Am.  St.  Eep.  467. 

What  Constitutes  Color  of  Title  is  the  subject  of  a  note  to  Power 
V.  Kitching,  88  Am.  St.  Eep.  701.  A  void  deed  may  constitute  color 
of  title  within  the  meaning  of  that  term  as  used  in  the  law  of 
adverse  possession:  Eussell  v.  Tennant,  63  W.  Va.  623,  129  Am.  St. 
Eep.  1024,  and  cases  cited  in  the  cross-reference  note  thereto. 

Claim  of  Bight  or  Title  is  Essential  to  Make  the  Possession  of  an 
occupant  of  land  adverse  so  as  to  ripen  into  title  by  prescription: 
McDaniel  v.  Sloss-Sheffield  Steel  etc.  Co.,  152  Ala.  414,  126  Am.  St. 
Eep.  48.  See,  however,  Carney  v.  Hennessey,  74  Conn.  107,  92  Am. 
St.  Eep.  199,  and  cases  cited  in  the  cross-reference  note  thereto. 

Good  Faith  is  not  an  Essential  of  adverse  possession:  Dawson  v. 
Falls  City  Boat  Club,  136  Mich.  259,  112  Am.  St.  Rep.  363. 

Color  and  Claim  of  Title  are  defined  and  distinguished  in  the  note  to 
Power  v.  Kitching,  88  Am.  St.  Eep.  702,  703. 


22  136  American  State  Kepoets.         [Alabama. 


GLOVER  V.  BASS. 

[162  Ala.  267,  50  South.  125.] 

EXECUTION — Validity  of  Writ  on  Two  Papers. — The  law 
does  not  require  an  execution  to  be  on  one  sheet  of  paper,  and  if 
written  on  two,  does  not  direct  how  they  shall  be  fastened  together. 
The  writ  gets  its  validity  from  the  authority  issuing  it,  and  from 
what  is  written  on  it  and  not  by  virtue  of  the  mode  in  which  the 
sheets  are  fastened  together,     (p.  23.) 

EXECUTION — Writ  on  Two  Papers  Pinned  Together. — An  ex 
ecution  is  not  invalid  because  on  two  papers  pinned  together,  one 
being  the  writ  proper  and  the  other  the  bill  of  costs  bearing  the 
necessary  indorsements,     (p.   23.) 

HOMESTEAD — What  Title  will  Support. — A  Homestead  Eight 
may  attach  to  any  possessory  interest  in  land.  The  fee  is  not  nec- 
essary to  support  it.     (p.  23.) 

HOMESTEAD — Lands  of  Wife. — A  Husband  may  have  a 
Homestead  interest  in  the  lands  of  his  wife  as  against  his  creditors, 
(p.  23.) 

Granade  &  Granade,  for  the  appellant. 
Charles  L.  Bromberg,  for  the  appellee. 

^®  MAYFIELD,  J.  Appellant  brought  his  action  against 
appellee,  on  account,  in  the  justice  of  the  peace  court  of 
Washington  county,  obtained  judgment,  and  had  execution 
issued  thereon,  which  execution  was  placed  in  the  hands  of 
the  constable.  The  execution  proper,  the  writ,  was  on  one 
sheet  of  paper,  and  the  bill  of  costs  on  another,  the  two  be- 
ing pinned  together  only.  The  constable  made  his  indorse- 
ment upon  the  sheet  which  contained  only  the  bill  of  costs. 
A  part  qi  this  indorsement  was  to  the  effect  that  defendant 
had  no  personal  property  subject  to  the  process,  and  that 
levy  had  been  made  upon  the  southeast  quarter  of  the  north- 
east quarter  of  section  1,  township  8,  range  2  west,  as  the 
property  of  the  defendant.  This  process  was  then  returned 
to  the  justice  court,  from  where  it  issued.  The  justice  there- 
upon transmitted  the  process,  together  with  all  other  papers, 
to  the  circuit  court,  as  required  by  section  4681  of  the  Code. 
In  the  circuit  court,  at  the  proper  time,  these  papers  (so 
certified)  plaintiff  made  the  basis  of  his  motion,  praying  the 
sale  of  the  forty  acres  of  land  levied  upon. 

After  the  levy,  but  before  the  motion  or  proceeding  in  the 
circuit  court,  the  defendant  duly  made  and  filed  ^"^^  in  the 
probate  office  of  "Washington  county  his  claim  of  exemptions 
— among  other  things  claiming  the  particular  forty  acres  of 
land  upon  which  the  levy  was  made.  The  plaintiff  there- 
upon made  and  filed  a  contest  of  that  claim  of  executions, 
which  contest  was  brought  into  the  circuit  court,  and  thus 
became  a  part  of  the  motion  for  the  sale.     The  defendant  de- 
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jnurred  to  several  grounds  of  the  contest,  which  being  sus- 
tained, the  plaintiff  took  a  nolle  prosequi,  with  a  bill  of 
exceptions.  This  order  of  nolle  prosequi  was,  however,  dur- 
ing the  term  set  aside  on  plaintiff's  motion,  and  a  trial  of 
the  contest  was  had ,  the  court  giving  the  general  affirmative 
charge  for  the  defendant.  From  the  judgment  rendered 
plaintiff  appeals. 

It  is  insisted  earnestly  by  the  appellee  that  the  levy  was 
void,  because  the  indorsements  were  a  necessary  part  of  it, 
and  that  as  they  were  on  a  sheet  of  paper  separate  from  the 
writ  proper,  being  only  pinned  together,  one  was  no  part 
of  the  other.  There  is  no  merit  in  this  contention.  The  law 
does  not  require  the  execution  to  be  on  one  sheet  of  paper, 
and  not  on  two.  If  on  two,  it  does  not  direct  how  the  two 
shall  be  fastened — whether  pinned  (as  was  the  case  here), 
glued,  fastened  with  library  paste,  or  with  any  of  the  numer- 
ous patented  brads,  clasps,  or  pointed  fasteners.  The  writ 
gets  its  validity  from  the  authority  issuing  it,  and  from  what 
is  written  on  it,  and  not  by  virtue  of  the  mode  or  means  by 
which  the  sheets  are  fastened  together.  Except  as  to  neat- 
ness and  durability,  the  writ  gets  no  efficacy  from  the  glue 
or  fastener  by  which  its  sheets  are  held  together. 

On  the  contest  of  exemptions,  it  seems,  the  plaintiff  ex- 
amined the  defendant  and  proved  that  the  land  in  question 
was  a  part  of  his  homestead,  or  was  used  in  connection  with 
the  forty  on  which  he  resided  as  a  part  of  ^''*-  his  homestead. 
The  plaintiff  introduced  a  deed,  executed  by  the  defendant, 
conveying  lands  adjoining  the  forty  in  question.  This  con- 
veyance was  void  as  to  the  two-thirds  interest  attempted  to 
be  conveyed  to  his  children,  because  the  land  was  at  the  time 
his  homestead,  and  because  his  wife  did  not  join  therein  or 
acknowledge  the  same,  as  required  by  the  statute.  This  the 
defendant  sought  to  avoid  by  introducing  in  evidence,  over 
the  objection  of  the  plaintiff,  a  deed,  executed  after  the  levj'^ 
and  after  the  claim  of  exemptions  was  filed  by  him,  purport- 
ing to  convey  a  part  of  the  lands  in  question  from  his  wife 
to  himself.  The  court  allowed  all  this  evidence  over  the  ob- 
jection of  the  respective  parties. 

The  homestead  right  may  attach  to  any  possessory  interest 
in  land.  The  fee  is  not  necessary  to  support  it.  The  defend- 
ant might  have  had  a  homestead  right  in  this  land,  though 
he  had  conveyed  a  one-third  interest  in  adjoining  lands  to 
his  wife  ten  years  before.  The  case  is  thus  differentiated 
from  the  ease  of  Beard  v.  Johnson,  87  Ala.  729,  6  South.  383. 
None  of  this  evidence  could  benefit  the  plaintiff  contestant. 
A  husband  may  have  a  homestead  interest  in  the  lands  of  his 
wife  as  against  his  creditors:  Reeves  v.  Peterman,  109  Ala. 
366,  19  South.  512.  The  evidence  in  this  case,  under  any 
phase  of  it,  showed  beyond  a  doubt  that  the  land  in  question 
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was  a  part  of  the  defendant's  homestead,  whatever  title  he 
may  have  had  thereto.     It  was  not  subject  to  levy,  and  conse- 
quently the  judgment  rendered  was  the  only  proper  one,  and 
no  errors  of  the  trial  court  can  be  availing  to  reverse  it. 
The  judgment  appealed  from  must  be  affirmed. 

Dowdell,  C.  J.,  and  Simpson  and  McClellan,  JJ.,  concur. 

An  Execution  Should  Show  upon  What  Jtidgment  It  is  Based,  for 
and  against  whom  it  issued,  the  amount  to  be  taken  from  the  latter 
for  the  benefit  of  the  former,  and  also  the  date  at  which  and  the 
court  where  the  judgment  was  rendered:  Brown  v.  Duncan,  132  DL 
413,  22  Am.  St.  Eep.  545. 

A  Homestead  Bight  Does  not  Depend  upon  the  Character  of  Title  held 
by  the  claimant  thereof.  The  protection  extends  to  whatever  title 
he  may  hare.  Hence  a  party  having  naked  possession  only  of  a 
tract  of  land  may  acquire  a  homestead  right  therein  as  to  everybody 
but  the  true  owner:  Spencer  v.  Geissman,  37  Cal.  96,  99  Am.  Dec. 
248;  Perry  v.  Eoss,  104  Cal.  15,  43  Am.  St.  Rep.  66.  The  possessory 
interest  of  a  tenant  by  the  curtesy  consummate  is  sufficient  to  sup- 
port a  claim  of  homestead:  White  Sewing  Machine  Co.  v.  Wooster, 
66  Ark.  382,  74  Am.  St.  Eep.  100.  And  land  is  none  the  less  a 
homestead  because  the  title  thereto  is  taken  in  his  wife's  name,  if 
the  purchaser  declared  he  intended  it  to  be  such  at  the  time  h» 
purchased  it:  Eouse  t.  Caton,  168  Mo.  288,  90  Am.  St.  Eep.  456. 


MARX  V.  KILBY    LOCOMOTIVE    AND  MACHINE 
WORKS. 

[162  Ala.  295,  50  South.  136.] 

CONTEACT  TO  EEPAIE — Hidden  Defects  Do  not  Excuse. — 
One  who  contracts  on  joint  account  with  the  owner  of  a  wrecked 
locomotive  to  furnish  the  labor  and  material,  and  repair  and  make 
salable  the  machine,  for  a  stipulated  sum,  to  be  borne  share  and 
share  alike  by  them,  either  being  entitled  to  sell  it  at  a  specified 
figure,  is  bound  by  his  agreement,  in  the  absence  of  fraud,  although 
on  account  of  hidden  defects  in  the  locomotive  the  venture  must 
prove  unprofitable  to  him.     (p.  27.) 

Action  for  breach  of  the  following  contract:  "A.  Marx 
agrees  to  sell  for  joint  account  with  the  Kilby  Locomotive 
and  Machine  Works  one  standard-gauge  Forney  type  locomo- 
tive, with  all  parts  belonging  to  same  that  he  might  have, 
and  as  seen  and  inspected  by  their  representative  this  day 
on  barge  on  the  New  Basin  Canal,  for  the  sum  of  $300,  de- 
livered on  cars  at  Anniston,  Alabama.  The  Kilby  Locomo- 
tive and  Machine  Works  agree  to  take  charge  of  this  locomotive 
on  its  arrival  at  Anniston,  overhaul  same  thoroughly,  and  put 
it  in  first-class  running  order,  furnishing  all  the  necessary 
materials,  labor,  and  whatever  other  incidental  items  that  may 
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be  necessary  to  make  this  a  complete  and  salable  machine,  for 
the  sum  of  $1,250,  which  amount  shall  be  borne  share  and 
share  alike  by  the  named  parties  to  this  joint  account.  [Here 
follows  a  stipulation  that  the  selling  price  shall  be  $2,500,  and 
that  either  may  sell  at  that  price,  but  immediately  notify 
the  other,  etc.]  It  is  understood  and  agreed  that  as  the  work 
progresses  the  Kilby  Locomotive  and  Machine  Works  will 
make  to  said  A.  Marx  an  account  of  the  costs  advanced,  and 
the  said  A.  Marx  in  turn  is  to  reimburse  the  said  Kilby  Loco- 
motive and  Machine  "Works  one-half  of  such  amount  as  will 
be  furnished  by  them,  but  not  until  the  said  A.  Marx  has  been 
reimbursed  with  the  original  cost  of  the  locomotive,  which  is 
$300." 

The  following  are  the  pleas  referred  to  in  the  opinion: 
(3)  "Defendant  avers  that,  after  it  had  received  said  locomo- 
tive and  proceeded  to  make  repairs  upon  the  same  to  the  ex- 
tent of  about  $300,  it  was  ascertained  that  there  were  inherent 
and  hidden  defects  in  said  locomotive,  which  destroyed  said 
locomotive  as  a  commercial  proposition  and  rendered  it  worth- 
less, except  for  scrap  iron,  and  that  it  would  have  cost  more 
than  $2,500  to  have  made  the  necessary  repairs  and  to  have 
made  it  salable.  Defendant  further  avers  that  these  defects 
in  said  locomotive  were  latent,  and  could  not  have  been  dis- 
covered by  the  exercise  of  reasonable  diligence  until  the  said 
sum  of  about  $300  had  been  expended  in  repairs,  and  until 
the  defendant  had  gotten  to  see  the  inside  of  said  locomotive, 
when  it  was  then  ascertained  that  it  was  worthless  and  fit  only 
for  scrap  iron.  Defendant  further  avers  that  the  expendi- 
ture of  the  maximum  sum  of  $1,250  in  repairs,  which  was 
all  it  was  authorized  by  said  contract  to  have  expended  in 
repairing  said  engine,  would  not  have  repaired  said  locomotive, 
or  made  it  marketable,  or  made  it  more  valuable  than  mere 
scrap  iron,  and  that  it  would  have  taken  about  $3,000  or  more 
to  have  made  said  engine  marketable,  and  then  it  would  have 
been  worth  only  about  $2,000  or  $2,250,  and  would  then  have 
been  a  losing  investment  for  both  plaintiff  and  defendant.  And 
defendant  further  avers  that  it  notified  plaintiff's  general 
manager  and  agent,  Edward  Marx,  who  came  to  defendant's 
shops  and  inspected  said  locomotive,  that  it  was  fit  only  for 
scrap  iron,  and  that  the  defendant  intended  to  sell  it  for  scrap 
iron  for  the  joint  account  of  both  plaintiff  and  defendant, 
which  defendant  did.  (4)  Each  count  of  plaintiff's  complaint 
is  based  upon  an  alleged  breach  of  contract  which  is  therein 
set  forth,  and  defendant  avers  that  after  it  began  to  work  upon 
said  locomotive  it  discovered  latent  defects  in  the  same,  which 
were  unknown  and  could  not  have  been  discovered  by  defend- 
ant at  the  time  of  the  execution  of  said  contract,  or  until 
after  it  had  made  certain  repairs  upon  said  engine,  and  that 
these  defects  in  said  locomotive  were  hidden  and  undiscover- 
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able  by  the  exercise  of  reasonable  dili|?enee,  and  rendered  said 
locomotive  absolutely  worthless  except  for  scrap  iron;  and 
defendant  avers  thatj  even  if  it  had  expended  the  maximum 
amount  of  repairs  stipulated  for  in  said  contract,  to  wit, 
$1,250.  the  said  locomotive  would  not  have  been  worth  any- 
thinp:  like  that  sum,  and  hence  the  expenditure  of  said  amount 
would  have  resulted  in  loss  both  to  plaintiff  and  defendant, 
and  the  locomotive,  after  defendant  had  expended  about  $300, 
was  found  to  be  valuable  only  as  scrap  iron,  and  it  was  sold 
as  scrap  iron  by  defendant,  after  notice  to  plaintiff,  for  the 
joint  account  of  plaintiff  and  defendant." 

Von  L.  Thompson,  for  the  appellant. 

Willett  &  Willett,  for  the  appellee. 

^"^  SAYRE,  J.  The  contestation  between  the  parties  to 
this  record  arises  out  of  variant  interpretations  given  by  them 
to  the  contract  between  them.  Unquestionably  the  object 
of  all  exposition  of  written  instruments  is  to  determine  the 
expressed  intention  of  the  parties.  Appellant,  owning  a  loco- 
motive which  had  been  injured  in  a  wreck,  and  appellee,  hav- 
ing facilities  and  being  engaged  in  the  business  of  repairing 
machines  of  the  kind,  entered  into  an  undertaking  for  the 
repair  and  sale  of  the  locomotive  on  joint  account.  Appellee's 
theory  of  the  contract,  advanced  in  pleas  3  and  4,  is  that  the 
stipulation  for  the  repair  of  the  engine  at  a  cost  of  $1,250  in- 
tends that  said  sum  is  the  maximum  expenditure  required 
to  be  made  for  that  purpose.  In  this  we  think  the  appellee 
misconceives  the  meaning  of  the  contract.  The  unconditional 
requirement  of  the  contract  is  that  the  appellee  should  put 
the  engine  in  first-class  running  order,  furnishing  all  the  nec- 
essary material,  labor  and  whatever  other  incidental  items  may 
be  necessary  to  make  it  a  complete  and  salable  machine,  for 
the  sum  of  $1,250,  which  amount  shall  be  borne  share  and 
share  *^^  alike  by  the  parties  to  the  joint  adventure.  Ap- 
pellee's contention  that  the  subsequently  developed  fact  that 
the  machine,  by  reason  of  hidden  defects,  could  not  be  made 
a  complete  and  salable  machine  for  the  stipulated  cost  will 
excuse  it  from  further  performance  of  its  engagement,  seeks 
to  interpolate  a  condition  which  has  nothing  to  justify  it  in 
the  immediate  clause  or  in  the  context.  "One's  undertaking, 
therefore,  will  bind  him  to  whatever  it  is  within  the  scope  of 
private  exertion  to  accomplish  without  violating  the  law,  how- 
ever inconvenient,  however  many  obstacles  he  may  encounter, 
and  however  impossible  its  doing  may  be  to  him":  Bishop 
on  Contracts,  sec.  591 ;  Dermot  v.  Jones,  2  Wall.  1,  17  L.  ed. 
762 ;  Brumby  v.  Smith,  3  Ala.  123 ;  Reid  v.  Edwards,  7  Port. 
508,  31  Am.  Dec.  720.  The  contract  in  question  bound  the 
appellee  to  make  a  complete  and  salable  machine  of  the  lo- 
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comotive  at  a  cost  to  the  joint  account  of  $1,250,  and  it  cannot 
be  relieved  of  its  duty  to  the  appellant  by  reason  of  the  fact 
that  its  engagement  proved  to  be  unprofitable  to  itself.  It 
was  within  the  possibilities  of  the  undertaking,  as  expressed, 
that  it  might  result  in  profit  to  appellant  while  involving  loss 
to  the  appellee,  and  this  the  parties  must  be  held  to  have  had 
in  contemplation  when  they  entered  into  the  contract.  There 
was  error  in  overruling  the  appellant's  demurrers  to  special 
pleas  3  and  4. 

On  the  interpretation  of  the  contract  which  we  have 
adopted,  all  those  questions  propounded  by  the  appellee  to 
the  witness  Clark,  with  the  purpose  and  effect  of  showing 
that  the  locomotive  had  defects  not  discoverable  by  an  ordi- 
narily careful  inspection,  the  cost  of  making  it  a  complete  and 
salable  machine,  and  appellee's  reason  for  not  completing  the 
repairs  as  provided  in  the  contract,  were,  in  the  presence  of 
the  conceded  fact  that  the  machine  had  not  been  made  com- 
plete and  salable,  ^^^  and  in  the  absence  of  any  charge  of 
fraud  on  the  part  of  appellant,  improperly  allowed.  They 
will  probably  not  recur  upon  a  second  trial,  and  we  need  not 
consider  them  in  detail. 

Reversed  and  remanded. 

Dowdell,  C.  J.,  and  Anderson  and  McClellan,  JJ.,  concur. 


To  Excuse  Nonperformance  of  a  Contract,  it  must  appear  that  the 
act  to  be  done  could  not  by  reasonable  means  have  been  accom- 
plished. Mere  difficulty  of  performance  is  not  enough:  Matthews 
V.  American  Cent.  Ins.  Co.,  154  N.  Y.  449,  61  Am.  St.  Eep.  627. 

One  Who  Voluntarily  Enters  into  an  Absolute  Contract,  without 
qualification  or  exception,  to  construct  certain  work  according  to 
certain  specifications  at  a  stipulated  price  must  abide  by  his  contract 
and  perform  his  undertaking  no  matter  at  what  cost,  if  perform- 
ance is  not  absolutely  impossible,  and  cannot  recover  compensation 
for  extra  work  made  necessary  by  a  fault  in  the  specifications: 
Leavitt  v.  Dover,  67  N.  H.  M,  68  Am.  St.  Kep.  640.  See,  also,  the 
note  to  Huyett  &  Smith  Co.  v.  Chicago  Edison  Co.,  59  Am.  St. 
Eep.  277,  and  the  recent  cases  of  Ganong  v.  Brown,  88  Miss.  53,  117 
Am.  St.  Rep.  731;  Milske  v.  Steiner  Mantel  Co.,  103  Md.  235,  115 
Am.  St.  Rep.  354;  Halsey  v.  "Waukesha  Springs  etc.  Co.,  125  Wis. 
311,  110  Am.  St.  Eep.  838. 


23  136  American  State  Reports.        [Alabama, 


W.  T.  ADAMS  MACHINE  COMPANY  v.  TURNER. 

[162  Ala.  351,  50  South.  308.] 

SAIiE — Warranty — ^Notice  to  Seller  as  Condition  Precedent. — 
A  provision  in  a  contract  for  the  sale  of  machinery  that  notice  of 
defects  shall  be  given  the  seller  within  ten  days  after  delivery, 
and  that  he  reserves  the  right  to  furnish  the  work  or  material  to 
correct  defects,  does  not  make  the  giving  of  such  notice  a;  condition 
precedent  to  a  recovery  for  a  breach  of  warranty  contained  in  a 
different  part  of  the  contract  to  which  the  provision  for  notice 
makes  no  reference,     (p.  30.) 

SALE — Warranty — Inspection  of  Macliinery  by  Buyer. — A 
purchaser  of  machinery  may  rely  upon  an  express  warranty,  excent 
as  to  obvious  defects,  and  need  not  examine  the  machinery  in  the 
absence  of  an  express  requirement  therefor,     (p.  30.) 

SALE — Warranty — ^Inspection  of  Machinery  by  Buyer. — A 
provision  in  a  contract  for  the  sale  of  machinery,  with  express  war- 
ranty, that  in  case  of  defects  notice  shall  be  given  the  seller  within 
ten  days  after  delivery,  and  that  he  reserves  the  right  to  correct 
the  same  and  furnish  the  labor  or  material  therefor,  does  not  require 
the  buyer  to  inspect  the  machinery  with  a  view  to  giving  such 
notice,     (p.  31.) 

SALE — Notice  to  Buyer  of  Defects. — ^Under  a  Contract  for  the 
sale  of  machinery,  with  express  warranty,  which  provides  that 
notice  of  defects  shall  be  given  the  seller  within  ten  days  after 
delivery,  and  he  be  allowed  to  correct  them  and  furnish  the  labor 
and  material  therefor,  his  right  to  furnish  the  material  and  do  the 
work  becomes  extinct  after  the  expiration  of  the  ten  days  without 
the  buyer  possessing  such  knowledge  as  affords  the  condition  for 
giving  the  notice,     (p.  31.) 

EVIDENCE — Expert  Opinion  as  to  Machinery. — A  witness 
who  has  qualified  as  an  expert  machinist  with  reference  to  the  set- 
ting up  and  operation  of  engines  and  boilers  may  give  his  opinion 
that  an  engine  and  boiler  were  properly  set  up.     (p.  32.) 

TRIAL. — An  Instruction  That  No  Averment  of  Injury  ap- 
pears in  the  complaint  is  properly  refused.  Such  an  objection  should 
be  taken  to  the  pleading,     (p.  32.) 

TRIAL. — An  Instruction  That  Undertakes  to  Select  and 
emphasize  one  element  of  fact  in  the  evidence  is  properly  refused., 
(p.  32.) 

Action  for  breach  of  warranty  on  the  sale  of  machinery. 
From  a  judgment  for  the  plaintiff,  the  defendant  appeals. 
The  following  instructions,  which  are  referred  to  in  the  opin- 
ion, were  refused  to  the  defendant: 

(1)  General  affirmative  charge.  (2)  **  It  is  the  duty  of  the 
jury  to  look  at  the  time  when  the  plaintiff  made  complaint 
to  the  defendant  to  determine  whether  any  defect  existed  in 
the  engine  and  boiler  at  the  time  the  defendant  sold  the  en- 
gine and  boiler  to  the  plaintiff."  (3)  "Under  the  terms  of 
the  contract  offered  in  evidence  the  plaintiff  had  no  right  to 
purchase  materials  or  employ  labor  and  charge  the  defendant 
with  the  same  without  first  giving  the  defendant  an  opportu- 
nity to  furnish  said  material  and  labor  in  the  repair  of  the 
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engine  and  boiler."  (4)  "Neither  count  of  the  complaint 
avers  that  the  plaintiff  sustained  any  injury  in  the  alleged 
breach  of  warranty  in  the  sale  of  the  engine  and  boiler,  and 
without  an  averment  of  injury  the  jury  cannot  by  their  ver- 
dict assess  damages  against  the  defendant."  (5)  "It  was 
the  duty  of  the  plaintiff  within  ten  days  after  the  receipt  of 
the  boiler  to  examine  it,  and  if  on  such  examination  the  scales 
could  have  been  discovered  in  the  boiler,  the  facts  should 
have  been  reported  in  writing  to  the  defendant;  and  if  the 
jury  find  from  the  evidence  that  no  such  examination  was 
made,  the  plaintiff  is  not  entitled  to  recover  damages  for  any 
such  defect."  (6)  "Under  the  terms  of  the  contract  exe- 
cuted by  the  parties  to  this  action,  it  was  the  duty  of  the  plain- 
tiff within  ten  days  after  the  machine  was  received  to  give 
notice  in  writing  to  the  defendant  of  any  defect  in  the  en- 
gine and  boiler  sold  by  the  defendant  to  the  plaintiff;  and  if 
the  jury  find  from  the  evidence  in  this  case  that  the  plaintiff 
did  not  give  such  written  notice  within  ten  days  from  the 
day  the  goods  were  received,  the  plaintiff  cannot  maintain  this 
suit,  and  the  verdict  of  the  jury  should  be  for  the  defendant. " 

Cooper  &  Cooper,  for  the  appellants. 

S.  S.  Pleasants  and  Lanier  &  Pride,  for  the  appellee. 

'^^"^  McCLELLAN,  J.  Action  by  vendee  against  vendor  for 
breach  of  warranty  in  respect  of  machinery,  engine  and  boiler. 

Unless  controlled  to  the  contrary  by  the  legal  questions  to 
be  determined,  it  is  practically  conceded  by  counsel  for  ap- 
pellant that  the  issues  were  for  the  jury's  decision. 

The  main  legal  inquiry  arises  over  the  construction  of  the 
written  contract  between  the  parties  for  the  purchase  of  the 
machineiy.  One  of  the  presently  important  features  of  the 
instrument  is  this:  "It  is  agreed  that  the  date  of  delivery, 
whether  express  or  implied,  is  subject  to  delay  caused  by 
strikes,  fires,  accidents  or  cause  beyond  the  control  of  W.  T. 
Adams  Machine  Company,  and  if  anything  is  found  short, 
broken,  defective  or  not  as  specified,  notice  thereof  shall  be 
given  in  writing  to  said  company  within  ten  days  after  ma- 
chinery is  received  by  me  (or  us)  that  said  company  may 
correct  same,  or  same  shall  not  be  allowed,  and  no  claim  for 
any  material  furnished  or  work  done  by  me  (or  us)  shall  be 
allowed  as  said  company  reserves  the  right  to  furnish  ^^^  said 
material  or  work."  The  other  important  feature,  following 
the  word  "warranty,"  which  is  in  large  type,  is  this:  "The 
above-described  machinery  is  warranted  to  be  made,  or  that 
it  will  be  made,  of  good  material,  and  when  correctly  and 
properly  set  and  adjusted  that  it  will  do  as  good  work  aa 
ordinary  machinery  of  same  class  and  size."  The  complaints 
against  the  machinery's  perfection,  said  by  the  plaintiff  to 
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have  wrought  a  breach  of  the  general  warranty  quoted,  con- 
sisted: (1)  That  the  wrist  pin  on  the  crank  shaft  of  the  en- 
gine was  not  true,  thereby  causing  the  engine  to  knock,  at 
times,  violently;  (2)  that  the  boiler  would  not  produce  the 
requisite  pressure  of  steam  for  one  of  its  class — the  result 
claimed  being  that  the  machinery  failed,  though  properly  in- 
stalled and  operated,  to  do  the  work  of  other  machinery  of 
like  class  and  size.  No  written  notice  within  ten  days  after 
the  receipt  of  the  machinery  of  the  imperfections  stated  hav- 
ing been  given,  as  was  conceded  by  the  plaintiff,  the  appel- 
lant contended  below,  and  does  here,  that  the  plaintiff,  by 
the  terms  of  the  contract,  could  not  maintain  this  action ;  the 
legal  effect  of  the  stipulation  being  to  condition  a  claim  for 
a  breach  of  the  quoted  express  warranty  contained  in  the  con- 
tract upon  an  examination  of  the  machinery  within  the  time 
specified,  and  the  giving  of  written  notice  to  the  company  of 
any  of  the  imperfections  enumerated  in  the  provision  discov- 
ered about  the  machinery.  We  cannot  agree  with  counsel  in 
the  stated  insistence.  Our  reasons  will  be  briefly  set  down. 
The  structure  of  the  contract  gives  no  intimation  that  the 
comprehensive  warranty  written  in  it  is  qualified  to  the  ex- 
treme degree  to  which  the  insistence  leads,  viz.,  as  a  condition 
precedent  to  the  availing,  upon  occasion,  of  the  warranty  de- 
clared. The  asserted  condition  precedent  is  written  in  an- 
other and  different  part  of  the  instrument,  ^^®  and  makes, 
in  terms,  no  reference  whatever  to  the  warranty  later  appear- 
ing therein.  It  would  seem  that  a  provision  having  so  great 
an  effect,  as  is  contended.,  upon  the  rights  of  the  parties,  as 
elsewhere  provided  in  the  instrument,  would  not  be  incor- 
porated so  disconnectedly  with  reference  to  the  warranty 
expressly  given  therein.  Furthermore,  there  is  no  express  re- 
quirement that  the  vendee  examine  the  machinery  within  ten 
days  after  its  receipt;  and,  in  that  state  of  the  provision,  we 
think  the  rule  applies  that  permits  the  vendee  to  rely  upon 
the  warranty,  except  with  respect  to  obvious  imperfections, 
external  and  visible  to  the  vendee  upon  casual  inspection: 
Brown  v.  Freeman,  79  Ala.  406 ;  Tabor  v.  Peters,  74  Ala.  90, 
49  Am.  Rep.  804.  The  defects  complained  of  do  not  appear 
to  have  been  of  an  obvious  character.  Indeed,  there  is  no 
proof  that  such  was  their  character ;  and,  on  the  contrary,  the 
defense  was,  as  appears,  that  they  did  not  exist  at  all.  The 
proof  uncontradictedly  shows  that  more  than  ten  days  elapsed 
after  the  receipt  of  the  machinery  and  before  it  was  fully  in- 
stalled. The  application  of  the  contended  for  effect  of  the 
notice  feature  of  the  contract  would  result  in  an  important, 
vital  qualification  of  the  warranty  given  the  vendee.  It  is  a 
necessary  inference  from  the  record  that  the  imperfections 
in  both  the  engine  and  boiler  could  only  be  discovered,  short 
of  an  examination,  after  their  use  and  operation ;  and,  if  this 
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be  true,  the  ten  day  limitation,  as  interpreted  for  appellant, 
would  have,  it  is  readily  conceivable,  deprived  the  vendee  of 
several  features  of  the  warranty  in  the  instrument.  It  is  not 
reasonably  possible  that  the  parties  so  intended  in  this  con- 
tract. If  appellant's  contention  is  sanctioned,  the  reception 
of  the  machinery  put  in  operation  a  ten  day  limitation  that 
to  obviate  the  consequences  of  which  the  vendee  must  have, 
for  all  practical  purposes,  ^^"^  become  most  skilled  and  in- 
dustrious to  detect  what,  within  the  rule  before  stated  as  to 
obvious  and  latent  defects,  it  may  have  been  hardly  possible, 
if  indeed  so,  to  accomplish,  and  this  notwithstanding  the  war- 
ranty apparently  given.  That  he  assumed  any  such  unrea- 
sonable obligation  under  this  instrument  cannot  be  held. 

But,  aside  from  these  considerations,  it  seems  clear  to  us 
that  by  no  rational  construction  of  the  provision  with  respect 
to  the  notice  can  it  be  said  that  any  duty  or  obligation  was  as- 
sumed by  the  vendee  to  inspect  with  a  view  to  giving  the 
notice  stipulated.  The  condition  to  the  notice  is  if  certain 
imperfections  or  absences  are  found.  Evidently  the  whole 
purpose  was  to  give  the  vendor  the  opportunity  to  correct  the 
mistake,  error  or  imperfection  if  they  came  to  the  knowledge 
of  the  vendee  within  ten  days,  and  to  stipulate,  on  that  con- 
dition, against  the  vendee's  incurring,  for  the  vendor's  ulti- 
mate satisfaction,  liabilities  in  the  way  of  the  perfection  of  the 
machinery.  The  whole  provision,  when  read  together,  con- 
firms the  interpretation  stated.  Whatever  may  be  includeil 
in  the  terms  descriptive  of  the  imperfections  enumerated,  it 
is  not  shown  in  this  case  that  such  knowledge  as  affords  the 
condition  for  the  giving  notice  was  possessed  by  the  vendee 
within  ten  days  after  he  received  the  machinery.  The  condi- 
tion itself  being  absent,  the  requirement  (if  so)  did  not  exist. 
Since  the  ten  days  provided  within  which  the  discovered  im- 
perfections should  be  reported  to  the  vendor  had  expired 
after  the  receipt  of  the  machinery  it  is  hardly  necessary  to 
add  that  the  dependent  thereon  right  of  the  vendor  to  furnish 
the  material  and  do  the  work  became  extinct;  for  the  provi- 
sion against  claims  for  material  furnished  or  work  done  ob- 
viously refer  to  the  antecedent  stipulations  in  that  connec- 
tion. The  motive  for  such  provision  against  claims  evidently 
was  to  retain,  ^^^  under  the  conditions  defined  just  preced- 
ing, the  right  to  correct,  under  the  vendor's  supervision,  mis- 
takes, errors  or  imperfections  in  the  subject  of  the  sale.  If 
read  as  a  stipulation  against  all  claims  arising  out  of  the 
repair  or  the  completion  of  the  article,  its  effect  would  be  to 
impair  to  a  large  degree  the  warranty  expressed  in  the  con- 
tract. 

Counsel  for  appellant  here  press  upon  our  attention,  as 
properly  influential  on  the  inquiry  treated,  the  followinir  au- 
thorities: Lewis  v.  Hubbard,  1  Lea,  436,  27  Am.  Rep.  775; 
Fahey  v.  Esterley  Co.,  3  N.  D.  220,  44  Am.  St.  Rep.  554,  55  N. 
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W.  580;  Main  Co.  v.  Griffin,  141  N.  C.  43,  53  S.  E.  727;  Russell 
V.  Murdock,  79  Iowa,  101,  18  Am.  St.  Rep.  348,  44  N.  W.  237 ; 
Davis  V.  Case  Co.  (Ky.),  80  S.  W.  1145.  The  contracts  con- 
sidered in  these  decisions  were  very  different  from  that  in 
hand.  They  provided  that  notice  to  the  vendor,  etc.,  of  de- 
fects discovered,  etc.,  should  be  given  either  at  once  or  within 
a  reasonable  time.  Reference  to  the  quoted  provision  from 
the  contract  before  us  will  demonstrate  the  entire  lack  of  ap- 
plication here  of  what  was  held  in  the  decisions  noted.  The 
witness  Newly  had  qualified  as  an  expert  machinist  with  refer- 
ence to  the  setting  up  and  operation  of  engines  and  boilers. 
He  was,  hence,  properly  permitted  to  give  it  as  his  opinion 
that  the  engine  and  boiler  were  properly  set  up. 

As  stated  before,  the  issues  in  the  case  were  for  the  jury , 
each  of  them  finding  support  in  tendencies  of  the  evidence. 
The  weight  of  the  evidence  is  not  so  palpably  opposed  to  the 
verdict  as  would  warrant  us,  under  the  oft-written  rule  here, 
in  disturbing  it.  There  was  no  error  in  refusing  the  affirma- 
tive charge  to  the  defendant,  nor  in  overruling  its  motion  for 
a  new  trial  upon  the  ground  directed  against  the  weight  and 
sufficiency  of  the  evidence.  Our  ruling  in  construction 
^^^  of  the  contract,  as  quoted,  justifies  the  action  of  the  court 
in  refusing  to  defendant  special  charges  3,  5  and  6. 

Special  charge  4  is,  in  effect,  the  affirmative  charge  for  the 
defendant,  and  proceeds  on  the  theory,  and  so  states,  that  no 
averment  of  injury  appears  in  the  complaint.  If  this  were 
true,  the  objection  should  have  been  taken  to  the  pleading, 
which  was  not  done.  The  counts  are  substantially  in  code 
form,  and  were  hence  sufficient. 

Special  charge  2  refused  to  defendant  was  properly  so 
treated.  It  probably  has  other  vices;  but  it  will  suffice  to 
note  that  it  undertakes  to  select  and  emphasize  one  element 
of  fact  in  the  evidence. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

Dowdell,  C.  J.,  and  Anderson  and  Sayre,  JJ.,  concurred. 


Damages  cannot  he  Becovered  hy  the  Buyer  for  a  Breach  of  War- 
ranty in  the  sale  of  machinery  when  he  has  failed  to  give  notice  of  the 
failure  of  the  machinery  to  fill  the  warranty  within  the  time  pre- 
scribed by  the  contract  of  sale,  and  has  continued  in  its  possession 
and  use  after  the  term  prescribed  for  its  return,  especially  when 
by  the  terms  of  the  contract  this  operates  as  conclusive  evidence  of 
the  fulfillment  of  the  warranty  to  the  satisfaction  of  the  buyer: 
Russell  &  Co.  V.  Murdock,  79  Iowa,  101,  18  Am.  St.  Rep.  348.  See, 
also,  Fahey  v.  Esterley  Machine  Co.,  3  N.  D.  220,  44  Am.  St.  Rep. 
554;  Aultman  &  Taylor  Co.  v.  Gunderson,  6  S.  D.  226,  55  Am.  St. 
Rep.  837;  E.  F.  Main  Co.  t.  Field,  144  N.  C.  307,  119  Am.  St.  Rep. 
956. 
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JASPER  TRUST  COMPANY  v.  LAMPKIN. 

[162  Ala.   388,  50   South.   337.] 

ACCOUNTS  STATED. — It  is  not  Essential  to  an  Account 
Stated  that  there  8h.ould  be  mutual  or  reciprocal  accounts.  But  if 
one  party  holds  an  account  against  the  other,  and  a  statement  is 
made  showing  the  amount  due  on  a  particular  day,  and  the  same  is 
agreed  by  the  other  party  to  be  correct,  and  there  is  a  promise, 
actual  or  implied,  to  pay  it,  this  amounts  to  an  account  stated  be- 
tween them.     (p.  34.) 

ACCOUNTS  STATED — ^Promissory  Notes — Limitation  of  Ac- 
tions.— "Where  the  holder  of  promissory  notes,  after  calculating  the 
interest,  states  to  the  other  party  the  amount  due,  and  the  latter 
assents  to  the  correctness  of  the  amount,  this  does  not  constitute 
an  account  stated  between  them  so  as  to  authorize  a  suit  thereon, 
instead  of  on  the  notes,  after  they  have  been  barred  by  the  statute 
of  limitations,     (pp.  35,  37.) 

ACCOUNTS  STATED — Promissory  Notes. — The  Mere  Calcu- 
lation of  the  amount  due  on  promissory  notes  cannot  merge  the  notes 
into  an  account  stated,     (p.  36.) 

ACCOUNTS  STATED — What  Does  not  Constitute. — An  ac- 
count stated  necessarily  refers  to  a  past  transaction,  and  the  mere 
adding  of  the  amount  paid  at  that  time  cannot  constitute  the  entire 
amount  of  an  account  stated,     (p.  37.) 

ACCOUNTS  STATED. — The  Basis  of  Recovery  on  an  Account 
Stated  is  a  promise,  either  express  or  implied,  to  pay  the  money. 
<p.  37.) 

Action  by  Jasper  Trust  Company  against  T.  P.  Lampkin. 
A  verdict  for  the  defendant  was  directed,  and  the  plaintiff 
appeals.  The  written  instrument  referred  to  in  the  opinion 
is  as  follows: 


State  of  Alabama,  ) 


Walker  County. 

"For  and  in  consideration  of  the  sum  of  seven  forty  eight, 
and  seventy-seven,  we,  N.  M,  Lampkin  and  T.  P.  Lampkin, 
her  husband,  do  hereby  assign  and  transfer  unto  the  Jasper 
Trust  Company,  the  judgment  obtained  by  N.  M.  Lampkin 
against  H.  J.  Gravelee,  D.  W.  Gravelee,  and  D.  H.  Gravelee, 
on  the  20th  day  of  February  1905  for  $255.81,  in  the  circuit 
court  of  Walker  county,  Alabama,  subject  to  the  order  given 
to  B.  Odom  on  said  judgment,  and  also  all  the  right,  title  and 
interest  of  said  N.  M.  Lampkin  in  and  to  a  certain  claim  now 
pending  in  the  chancery  court  of  Walker  county,  Alabama, 
wherein  N.  M.  Lampkin  is  complainant,  and  H.  J.  Gravelee  is 
respondent,  in  which  cause  the  original  bill  is  filed  on  the  3rd 
day  of  April,  1894,  and  a  decree  rendered  therein  on  the  26th 
day  of  April,  1895,  and  also  all  the  claim  of  the  said  N.  M. 
Lampkin  in  and  to  the  promissory  note  attached  as  an  exhibit 
to  the  original  bill,  in  said  cause.  The  transfers  of  said  judg- 
ment and  said  claim  being  also  subject  to  the  lien  of  Coleman 
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&  Bankhead,  attorneys  for  the  fees  in  said  cause.  When  the 
said  Jasper  Trust  Company  collects  the  money  on  said  judg- 
ment in  the  circuit  court,  and  said  claim  in  the  chancery 
court,  after  satisfying  the  said  sum  of  $748.77  with  the  in- 
terest thereon,  up  to  the  date  of  the  collection  hereof,  the 
said  Jasper  Trust  Company  will  turn  over  to  the  said  N.  M. 
Lampkin  the  excess." 

Dated  and  signed  June  1,  1895,  by  N.  M.  and  T.  P.  Lamp- 
kin. 

W.  C.  Davis  and  A.  F.  Fite,  for  the  appellant. 

Bankhead  &  Bankhead,  for  the  appellee. 

*®®  SIMPSON,  J.  All  of  the  counts  in  the  complaint  were 
withdrawn,  except  the  seventh,  claiming  on  an  account  stated 
on  the  first  day  of  June,  1895,  and  the  ninth,  for  money 
loaned  by  the  plaintiff  (appellant)  to  the  defendant  (ap- 
pellee) on  the  same  day.  The  facts  are  that,  on  said  first  day 
of  June,  1895,  the  defendant  was  indebted  to  said  plaintiff 
by  four  promissory  notes,  past  ^®*  due,  amounting  to  $574.98, 
and  by  an  arrangement  between  plaintiff  and  defendant,  the 
defendant  and  his  wife  assigned  to  the  plaintiff  a  judgment 
and  a  decree  which  belonged  to  the  wife,  by  a  written  instru- 
ment, which  is  set  out  in  the  statement  of  this  case  by  the  re- 
porter. Defendant's  notes  were  delivered  up  to  him  as  can- 
celed, and  the  plaintiff  paid  to  the  defendant  the  difference 
between  the  face  value  of  said  judgment  and  decree  and  the 
amount  due  on  said  notes.  On  November  28,  1898,  defend- 
ant's wife  filed  a  bill  in  the  chancery  court  to  set  aside  the 
said  assignment  and  transfer  of  said  judgment  and  decree, 
on  the  ground  that  it  was  void  under  the  married  woman's 
law  of  the  state,  and  the  said  court  finally  rendered  a  decree 
granting  the  relief  prayed. 

At  the  time  of  the  commencement  of  the  present  suit  the 
original  notes,  if  in  existence,  would  have  been  barred  by  the 
statute  of  limitation  of  six  years,  so  the  theory  of  the  plaintiff 
is  that  the  transaction  between  plaintiff  and  defendant 
amounted  to  an  account  stated,  on  which  it  is  entitled  to  re- 
cover. The  statute  of  limitation  of  six  years  was  pleaded,  as 
well  as  the  general  issue.  An  account  stated  is  correctly  de- 
fined in  the  case  of  Ware  v.  Manning,  86  Ala.  238,  5  South. 
682,  as  copied  in  the  brief  of  appellant.  This  and  other  cases 
establish  the  proposition  that  it  is  not  necessary  that  there 
should  be  mutual  or  reciprocal  accounts;  but  if  one  party 
holds  an  account  against  the  other,  and  a  statement  of  the 
same  is  made  showing  the  amount  due  on  a  particular  day, 
and  the  same  is  agreed  by  the  other  party  to  be  correct,  and 
there  is  a  promise,  either  actual  or  implied,  to  pay  the  same, 
it  amounts  to  an  account  stated  between  the  parties :  Ware  v. 
Dudley,  16  Ala.  742;  Loventhal  v.  Morris,  103  Ala.  332,  15 
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South.  672;  2  Mayfield's  Digest,  p.  24  et  seq.;  1  Cyc.  364;  1 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  437, 

392  rpjjg  gj^^  proposition  which  presents  itself  is,  where  one 
person  holds  one  or  more  promissory  notes  against  another, 
and  after  calculating  the  interest  states  the  amount  due  to 
the  other,  and  he  assents  to  the  correctness  of  the  amount,  does 
that  constitute  an  account  stated  between  them,  so  as  to  au- 
thorize the  creditor  to  sue  and  recover  on  an  account  stated, 
in  place  of  suing  on  the  note?  At  an  early  day  in  England 
it  was  held  that,  where  a  debt  was  evidenced  by  an  instrument 
under  seal,  a  recovery  could  not  be  had  in  an  action  of  as- 
sumpsit. One  reason  seems  to  be  that  there  is  no  considera*- 
tion  for  the  new  promise,  because  the  party  is  already  bound 
by  a  higher  evidence  of  debt  to  pay,  and  the  court  says: 
"There  must  be  at  least  some  additional  consideration,  such 
as  items,  for  instance,  foreign  to  the  articles  of  agreement, 
introduced  into  the  account  and  included  within  the  promise, 
in  order  to  take  the  claim  founded  upon  it  out  of  the  opera- 
tion of  the  agreement  or  contract  under  seal;  otherwise,  the 
plaintiffs  below  must  be  confined  to  their  action  of  covenant, 
founded  upon  the  articles  of  agreement,  for  the  recovery  of 
their  claim":  Gilson  v.  Stewart,  7  Watts,  100.  It  was  also 
decided  that  "where  a  sum  of  money  is  secured  by  a  deed, 
and  a  balance  is  struck  for  the  purpose  of  ascertaining  how 
much  remains  due  thereon,  and  the  obligor  admits  the  correct- 
ness of  the  account  and  promises  to  pay  it,  debt  or  simple 
contract  on  an  account  stated  will  not  lie,  but  the  action  must 
be  brought  on  the  specialty,"  the  court  saying:  "The  de- 
fendant is  charged  with  nothing  but  the  money  secured  by 
the  deed.  There  is  no  consideration  for  the  suggested  new 
liability,  except  the  ascertaining  how  much  remains  due  on 
the  deed.  It  is  a  perversion  of  language  to  speak  of  this  as  an 
account  stated.  It  is  merely  a  process  adopted  for  the  pur- 
pose of  ascertaining  how  ^®^  much  of  the  original  debt  has 
been  discharged,  and  all  which  is  really  done  is  to  make  out 
to  what  extent  the  defendant  remains  liable  upon  the  deed ' ' : 
Middleditch  v.  Ellis,  2  Ex.  623. 

In  a  case  in  Wisconsin,  where  there  was  evidence  of  a  spe- 
cial contract,  and  the  court  had  charged  the  jury  on  the  ad- 
mission of  the  correctness  of  an  account  presented  by  silence, 
the  supreme  court,  while  holding  the  charge  misleading  in 
other  respects,  said:  "Aside  from  the  fact  that  this  claim 
is  not  a  matter  of  book  account,  or  of  an  account  rendered,  or 
bill  presented,  and  the  subject  of  a  special  contract,  and  such 
a  principle  of  law  has  no  application  to  it,  it  was  unfair." 
etc.:  Valley  Lumber  Co.  v.  Smith,  71  Wis.  304,  5  Am.  St. 
Rep.  216,  37  N.  W.  412.  In  a  case  where  A  gave  bond  to  B 
to  pay  a  sum  of  money,  with  annual  interest.  A,  as  agent  of 
B,  holding  the  bond,  annually  computed  interest  and  entered 
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the  amount  due  on  the  bond.  At  the  end  of  the  agency  an  ac- 
count was  stated  between  A  and  B,  based  on  these  annual 
statements.  Held,  that  there  was  no  sufficient  agreement  to 
pay  compound  interest,  and  "if  there  was  anything  due  upon 
the  bond,  it  could  not  be  recovered  in  an  action  as  upon  an  ac- 
count stated,  but  that  the  action  should  have  been  on  the 
bond,"  the  court  saying:  "When  a  sum  of  money  is  secured 
by  a  deed,  and  a  balance  is  struck  for  the  purpose  of  ascer- 
taining how  much  remains  due  thereon,  and  the  obligor  ad- 
mits the  correctness  of  the  account  and  promises  to  pay  it, 
an  action  will  not  lie  on  this  account  or  promise,  but  the  ac- 
tion must  be  brought  on  the  security.  A  simple  contract  is 
merged  in  a  bond,  covenant  or  other  contract,  by  deed  or 
record;  but  the  greater  security  is  not  merged  in  a  lesser": 
Young  v.  Hill,  67  N.  Y.  162,  23  Am.  Rep.  99. 

^^*  It  is  true  that  these  decisions  relate  mainly  to  matters 
of  pleading  and  also  to  sealed  instruments;  but  we  think  the 
principles  are  applicable  to  show  that  a  mere  calculation  of 
the  amount  due  on  promissory  notes  cannot  merge  the  note 
into  an  account  stated.  An  account  stated  must  still  be  an 
account,  and  the  origin  of  the  action  shows  that  it  was  not 
intended  to  be  applied  to  a  case  like  the  one  now  under  con- 
sideration. The  original  action  was  called  "insimul  com- 
putassent,"  which  means  "they  accounted  together,"  and  it 
was  averred  "that  the  parties  had  settled  their  accounts  to- 
gether, and  defendant  engaged  to  pay  plaintiff  the  balance": 
Black's  Law  Dictionary.  Evidently,  when  there  is  no  in- 
debtedness except  one  or  more  promissory  notes,  the  promisor 
is  as  firmly  bound  to  pay  the  amount,  which  is  definitely  fixed 
by  the  note,  as  he  could  be  by  any  implied  promise;  also 
there  is  no  account  for  them  to  settle  together.  Each  one 
with  his  pencil  can  ascertain  at  any  moment  just  what  is  due, 
and  the  mere  affirmation  of  what  they  both  know  and  are  al- 
ready bound  to  cannot  form  a  new  contract.  Besides,  section 
4850  of  the  Code  of  1907  provides  that  "no  act,  promise  or 
acknowledgment  is  sufficient  to  remove  the  bar  to  a  suit 
created  by  the  provisions  of  this  chapter,  or  is  evidence  of  a 
new  and  continuing  contract,  except  a  partial  payment,  made 
upon  the  contract,  by  the  party  sought  to  be  charged,  before 
the  bar  is  complete,  or  an  unconditional  promise  in  writing, 
signed  by  the  party  to  be  charged  thereby."  A  stated  ac- 
count, if  it  is  anything,  is  a  new  and  continuing  contract,  and 
it  seems  that  this  is  the  contingency  that  the  statute  is  in- 
tended to  provide  against.  It  is  true  that,  from  the  wording 
of  the  first  part  of  the  section,  it  might  be  liable  to  the  con- 
struction that  it  was  referring  only  to  removing  a  bar  which 
had  already  taken  place;  but  the  other  wording  shows  that 
^^'^  it  is  referring  to  acts  both  during  the  running  of  the 
statute  and  after  the  bar  has  been  completed.     A  "continu- 
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ing  contract"  can  refer  only  to  continuing  that  which  is  now 
binding,  and  the  provision  as  to  payment  made  before  the  bar 
shows  the  same  intention. 

If  the  principle  contended  for  by  appellant  was  admitted, 
a  man  could,  in  defiance  of  the  statute,  keep  a  promissory 
note  running  for  a  lifetime,  by  simply  sending  the  promisor 
a  statement  of  the  note  and  interest  due  at  intervals,  and  thus 
making  a  new  and  continuing  contract,  and  also  have  the 
effect  of  creating  a  stated  account,  which  would  entitle  him 
to  interest  on  interest  therein  calculated.  The  plaintiff  was 
not  entitled  to  recover  on  the  complaint,  and  it  is  unnecessary 
to  consider  other  points  which  might  be  taken  up. 

The  general  affirmative  charge  was  properly  given  in  favor 
of  the  defendant,  and  the  judgment  of  the  court  is  affirmed. 

Anderson,  Denson  and  Mayfield,  JJ.,  concur. 

ON  BEHEAKING. 

SIMPSON,  J.  It  is  contended  by  the  appellant  that  the 
principles  announced  in  the  opinion  do  not  apply,  because  the 
"account  stated"  which  is  sued  on  does  not  consist  merely 
of  the  amount  found  to  be  due  on  the  notes,  but  of  the  addi- 
tional amount  which  was  received  by  the  defendant  at  the 
time  the  judgments  were  assigned.  An  account  stated  neces- 
sarily refers  to  a  past  transaction,  and  the  mere  adding  of  the 
amount  paid  at  that  time  could  not  constitute  the  entire 
amount  of  an  account  stated.  Besides,  the  basis  of  recovery 
on  an  account  stated  is  the  promise,  express  or  implied,  to  pay 
money.  There  was  no  promise,  either  express  or  implied, 
^^^  to  pay  said  money;  but,  on  the  contrary,  the  money,  in 
connection  with  the  notes,  was  paid  in  consideration  of  the 
transfer  of  the  judgments,  without  any  intention,  on  the  part 
of  either,  that  it  was  ever  to  be  repaid :  1  Cyc.  365,  373. 
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Vn.  Effect  on  Accounts  Stated. 

a.  Of  the  Statute  of  Frauds,  47. 
h.  Of  Deeds,  47. 
c.  Of  Bills  and  Notes,  48. 
VIII.  Presumption  of  Correctness,  48. 
IX.  The  Obligation  to  Pay,  49. 
X.  Other  Points  in  the  Principal  Case,  50. 

I.    The  Useful  Lesson  of  the  Principal  Case. 

Appellate  justices  of  the  supreme  court  must  never  be  surprised 
at  the  cases  presented  for  their  decision.  If  they  were  to  allow;, 
themselves  to  marvel  at  what  we  may  call  the  eccentricity  of  pop- 
ular notions  of  the  law  or  the  ingenuity  of  lawyers  in  the  solemn 
presentation  of  topsy-turvy  questions,  their  serious  attention  might 
be  diverted  from  the  dignity  of  the  bench.  When  questions  are 
submitted  which  Lewis  Carroll  would  have  given  much  to  embody 
in  "Through  the  Looking-glass,"  along  with  the  famous  query  to 
the  heroine,  who  said  she  had  fewer  lessons  to  do  on  each  succeeding 
day  of  the  week  and  that  is  why  they  were  called  lessons — because 
they  lessened  every  day;  or  the  story  attributed  to  Charles  Dickens, 
that  when  he  was  asked  what  his  idea  of  perpetual  motion  was, 
replied,  ''Jarndyce  v.  Jarndyce" — it  is  little  wonder  that  judges 
find  difficulty  in  restraining  a  mirth  which,  exhibited  by  anyone  else 
in  court,  would  be  rank  blasphemy  and  contempt.  Yet  in  the  case 
of  Jasper  Trust  Co.  v.  Lampkin,  162  Ala.  388,  ante,  p.  33,  50  South. 
337,  24  L.  E.  A.,  N.  S.,  1237,  the  appeal  book  discloses  just  such  a 
ludicrous  proposition.  A  reference  to  the  case  in  question  will  show 
more  fully  the  facts,  but  for  the  purpose  of  directing  the  attention 
to  it,  it  will  suflSce  to  say  that  the  holder  of  certain  past  due  prom- 
issory notes  gave  them  up  to  the  maker  together  with  a  sum  of 
money,  in  consideration  of  the  maker  and  his  wife  assigning  a  cer- 
tain judgment  to  the  holder  of  the  notes,  and  the  agreement  was 
duly  reduced  to  writing.  Later  on  the  assignment  of  the  judgment 
was  set  aside  by  the  wife  under  the  provisions  of  the  acts  relating 
to  dealings  by  married  women.  Thereafter  the  former  holder  of  the 
notes  sent  periodical  statements  of  account  to  the  maker,  adding 
interest  punctiliously,  and  ultimately,  years  after  the  statute  of 
limitations  would  have  freed  the  maker  from  liability,  even  if  the 
notes  had  been  left  with  the  holder  and  no  such  agreement  as  we 
have  referred  to  been  given,  the  holder  gravely  demanded,  through 
the  medium  of  a  court  of  justice,  payment  of  the  amount  of  the  bills, 
plus  interest  and  plus  the  extra  amount  of  boot  money  paid  on  the 
assignment  of  the  judgment.  His  demand  was  disguised  in  the  cloak 
of  an  account  stated,  by  what  process  of  reasoning  we  are  at  a  loss 
to  discover,  except  he  was  a  lover  of  the  comic  works  of  Tom  Hood 
and  had  been  reading  "Diabolical  Suggestions."  Judge  Lowell,  in 
the  law  and  equity  court  of  Walker  county,  Alabama,  was  at  the 
same  loss  as  we,  and  directed  a  verdict  for  the  defendant,  and  the 
Jasper  Trust  Company  appealed  to  the  supreme  court  of  Alabama, 
where  Mr.  Justice  Simpson  and  his  brother  judges  straightway  upheld 
the  verdict  directed  by  Judge  Lowell.  Not  content,  th«  Jasper  Trust 
Company  petitioned  for  a  rehearing,  and  once  again  Mr.  Justice 
Simpson  had  to  emphasize  the  impossibility  of  the  claim.  It  is 
fortunate,  indeed,  that  it  was  thus  promptly  disposed  of;  it  is  more 
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fortunate  still  that  such  attempts  to  fit  the  square  peg  of  the  prin- 
ciple of  accounts  stated  into  such  a  slippery  cylindrical  socket  as 
the  facts  in  the  principal  case  disclose  utterly  failed,  and  that  the 
appellant  found  it  difficult  to  find  precedent  for  his  proposition,  which 
the  court  in  its  concluding  paragraph  dismisses  in  plain  words,  prac- 
tically saying  that  if  the  appellant  was  right  in  his  contention,  then 
a  creditor,  setting  the  statute  of  limitations  at  defiance,  could  endow 
a  note  with  perpetual  life  by  simply  sending  to  his  alleged  debtor 
spasmodic  statements  of  account,  adding  the  interest  which  he  claimed 
was  accruing.  The  plaintiff  was  not  entitled  to  recover  on  the  com- 
plaint, so  the  court  insisted.  The  court  might  have  enlarged  its 
statement  into  a  pertinent  inquiry  as  to  why  the  action  was  ever 
instituted.  A  careful  study  of  that  branch  of  the  law  of  accounts 
stated  applicable  to  this  case  not  only  fails  to  disclose  any  founda- 
tion for  the  misuse  to  which  the  action  referred  to  attempted  to 
subject  it,  but  positive  evidence  that  its  doctrines  could  not  by  any 
misdirected  ingenuity  be  made  to  apply  to  the  facts  disclosed  in  the 
Hction  referred  to. 

II.     What  is  an  Account  Stated. 

a.  Enlargement  of  Its  Interpretation. — Old-time  lawyers  with  a 
general  knowledge  of  their  profession  were  satisfied  that  "accounts 
stated"  was  a  dragnet  count  inserted  in  declarations  in  assumpsit, 
and  Blackstone's  definition  amply  sufficed  the  needs  of  the  pleader, 
who  had  only  to  turn  to  Book  III,  chapter  9,  page  162,  to  find:  "Like- 
wise, fifthly,  upon  a  stated  account  between  two  merchants,  or  other 
persons,  the  law  implies  that  he  against  whom  the  balance  appears 
has  engaged  to  pay  it  to  the  other;  though  there  be  not  any  actual 
promise.  And  from  this  implication  it  is  frequent  for  actions  on  the 
case  to  be  brought,  declaring  that  the  plaintiff  and  defendant  had 
settled  their  accounts  together,  insimul  computassent  (which  gives 
name  to  this  species  of  assumpsit),  and  that  the  defendant  engaged 
to  pay  the  plaintiff  the  balance,  but  has  since  neglected  to  do  it." 

So  far  as  laymen  are  concerned,  we  hazard  the  impression  that  a 
fractional  percentage  has  any  idea  at  all  of  the  meaning  of  the  term. 
We  shall  now  see  what  the  judicial  interpretation  of  it  is,  so  that 
having  established  what  an  account  stated  is,  we  shall  be  the  better 
enabled  to  follow  the  interpretation  of  what  should  be  its  constituent 
parts,  specially  with  reference  to  that  phase  which  is  illustrated  by 
the  principal  case. 

Originally  the  expression  represented  that  those  having  claims 
against  each  other  or — mutual  claims  and  setoffs — having  adjusted  the 
accounts  had  arrived  at  or  struck  the  balance  due  from  the  one  to  the 
other  in  what  would  be  the  natural  order  of  events.  A  having  sent  an 
account  to  B  in  which  certain  items  of  claim  were  disputed  or  certain 
items  of  credit  or  allowance  underestimated,  and  B  having  sent  a  simi- 
lar claim  to  A,  an  adjustment  is  arrived  at  by  A's  claim  against  B  first 
being  ascertained  and  agreed  on  by  them,  and  then  B's  claim  against 
A  treated  in  a  similar  way;  then,  if  the  one  was  greater  than  the 
other,  having  deducted  the  smaller  from  it,  the  balance  appearing  and 
agreed  on  was  the  amount  due  on  the  accounts  stated  between  them. 
The  law  then  attached  to  such  statement  of  accounts  a  finality  which 
precluded  them  being  reopened,  except  on  the  usual  equitable  grounds 
of  fraud  or  mistake.     Such  was  the  original  idea  of  accounts  stated. 
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But  its  development  has  been  on  a  par  with  the  general  development 
of  the  law  with  regard  to  all  commercial  transactions.  It  is  no 
longer  confined  to  mutual  or  counter  accounts.  A  bill  of  items  ren- 
dered, or  even  a  single  item  presented  to  the  debtor  and  acknowl- 
edged to  be  correct,  will  constitute  an  account  stated.  An  examina- 
tion of  the  decisions  will  show  that  the  courts  have  been  ready  ta 
depart  from  the  original  description  of  the  claim.  While  the  orig- 
inal idea  of  an  account  stated  was  represented,  as  we  have  shown, 
by  mutual  accounts  and  the  balance  struck  by  the  respective  owners 
of  them,  involving  the  agreement  as  to  the  correctness,  it  is  now 
settled  that  the  mutuality  of  the  accounts  is  not  a  prerequisite,  and 
that  instead  of  account  and  counter  account  or  setoff,  an  account 
from  one  to  another,  though  composed  of  but  one  item,  is  sufficient: 
Weigel  V.  Hartman  Steel  Co.,  51  N.  J.  L.  446,  20  Atl.  67. 

b.  Definitions. — The  vast  number  of  adjudications  on  account* 
stated  is  responsible  for  the  many  different  definitions  which  the 
books  contain.  Each  court  finds  occasion  to  make  a  definition  in  the 
course  of  an  opinion,  and  they  differ  very  little  in  the  main.  We 
give,  therefore,  what  may  be  accepted  as  the  general  definition,  sup- 
ported by  a  great  array  of  authority. 

An  account  stated,  then,  may  be  said  to  be  an  account  which  has 
been  rendered  by  one  to  another,  containing  the  balance  which  i» 
alleged  to  be  due,  which  balance  is  assented  to  or  admitted  to  be  a 
cotrect  account  of  the  debt  it  represents  as  due  from  the  debtor,  or 
where  those  having  had  previous  transactions  with  each  other  agree 
upon  the  balance  of  account  which  is  found  to  be  due  from  the 
debtor  to  his  creditor:  Langdon  v.  Eoane's  Admr.,  6  Ala.  518,  41  Am. 
Dec.  60;  Comer  v.  Way,  107  Ala.  300,  54  Am.  St.  Eep.  93,  19  South. 
9^6;  Thurmond  v.  Sanders,  21  Ark.  255;  Arkansas  Fertilizer  Co.  v. 
Banks  (Ark.),  128  S.  W.  566;  Auzerais  v.  Naglee,  74  Cal.  60,  15  Pac. 
371;  Zacarino  v.  Pallotti,  49  Conn.  36;  Borders  v.  Gay,  6  Ga,  App. 
734,  65  S.  E.  788;  Harrison  v.  Henderson,  67  Kan.  202,  72  Pac.  878; 
McLellan  v.  Crofton,  6  Me.  307;  Lyell  v.  Walbach,  111  Md.  610,  75 
Atl.  339;  Union  Bank  v.  Knapp,  3  Pick.  96,  15  Am.  Dec.  181;  Hardy 
v.  Pilcher,  57  Miss.  18,  34  Am.  Rep.  432;  Barr  v.  Lake  (Mo.  App.),. 
126  S.  W.  755;  Johnson  v.  Gallatin  Valley  Milling  Co.,  38  Mont.  83,. 
98  Pac.  883;  Jorgenson  v.  Kingsley,  60  Neb.  44,  82  N.  W.  104; 
Pierce  v.  Delamater,  3  How.  Pr.  162;  Volkening  v.  De  Graaf,  81  N.. 
Y.  268;  Burnham  v.  Black,  121  N.  Y.  Supp.  616;  Vernon  v.  English, 
124  N.  Y.  Supp.  675;  Holmes  v.  Page,  19  Or,  232,  23  Pac.  961;  Green- 
halgh  Co.  V.  Farmers'  Nat.  Bank,  226  Pa.  184,  134  Am.  St.  Rep.  1016, 
75  Atl.  260;  Bussey  v.  Gant's  Admr.,  10  Humph.  238;  Heidenheimer 
V.  Ellis,  67  Tex.  426,  3  S.  W.  666;  Shaw  v.  Lobe  (Wash.),  108  Pac 
450;  Toland  v.  Sprague,  12  Pet.  (U.  S.)  300,  9  L.  ed.  1093. 

One  definition  by  Baldwin,  C.  J.,  in  York  v.  Wistar,  Fed.  Cas.  No. 
18,141,  stands  pre-eminent  for  its  terseness:  "A  stated  account;  that 
is,  a  statement  of  charges  and  credits  agreed  to  by  debtor  and  cred- 
itor— a  balance  struck  (if  there  is  any  due),  and  carried  to  a  new 
account,  or  paid,  as  a  debt  admitted  to  be  due  by  mutual  consent, 
on  a  settlement  of  the  accounts  between  the  parties,  and  payable  on 
demand  if  no  time  is  fixed  for  payment." 

Having  thus  defined  accounts  stated,  inquiry  must  be  directed  ta 
decisions  affecting  the  contracting  parties,  the  nature  of  those  ac- 
counts and  the  manner  in  which  they  may  be  stated,  the  giving  of 
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the  express  consent  and  the  presumption  of  an  implied  one,  taking 
into  the  scope  of  our  research  the  presumption  of  correctness  and 
the  obligation  cast  upon  the  debtor  to  pay,  as  judicially  and  judi- 
ciously interpreted  by  the  learned  judges  of  our  courts. 

m.     Who  may  State  Accounts. 

In  order  that  the  balance  ascertained  may  be  of  use  as  an  account 
stated,  the  parties  must  bear  the  relation  of  debtor  and  creditor. 
In  Truman  v.  Owens,  17  Or.  523,  21  Pac.  665,  cited  in  Vanbebber  v. 
Plunkett,  26  Or.  562,  38  Pac.  707,  27  L.  R.  A.  811,  it  is  laid  down,, 
after  consideration  of  the  leading  authorities,  that  it  must  appear 
that  the  parties,  the  plaintiff  and  the  defendant,  accounted  together 
on  their  mutual  demands,  or  of  the  demands  of  the  plaintiff  against 
the  defendant,  and  upon  the  accounting  there  is  found  to  be  due  to 
the  plaintiff  from  the  defendant  the  amount  claimed.  It  is  to  be 
noted  that^he  account  stated  relates  invariably  to  previous  trans- 
actions or  dealings  between  the  parties  or  to  some  article  sold  for- 
merly by  the  one  to  the  other,  and  that  the  relation  of  debtor  and 
creditor  already  exists  between  them:  Stimson  Mill  Co.  v.  Hughes 
Mfg.  Co.,  8  Cal.  App.  559,  97  Pac.  322;  Stenton  v.  Jerome,  54  N.  Y. 
480;  Austin  v.  Wilson,  11  N.  Y.  Supp.  565.  The  account  also  must 
have  been  stated  by  the  parties  themselves,  or  by  their  agents  duly 
authorized  for  the  purpose:  Spears  v.  Turpin,  9  Eob.  293;  Mink  v. 
Morrison,  42  Mich.  567,  4  N.  W.  302;  Harvey  v.  West  Side  El.  E. 
Co.,  13  Hun,  392.  Admissions  or  declarations  to  third  persons,  not 
shown  to  be  agents  of  the  plaintiff,  that  he  owed  the  latter  a  sum  of 
money,  are  not  evidence  of  an  account  stated:  Thurmond  v.  Sanders, 
21  Ark.  255;  Hoffar  v.  Dement,  5  Gill,  132,  46  Am.  Dec.  648. 

As  to  state  an  account  a  party  obviously  must  have  capacity  to 
contract,  we  do  not  propose  to  deal  with  that  phase  of  the  subject  in 
this  note,  beyond  calling  passing  attention  to  it. 

IV.  Of  What  Accounts  may  be  Stated. 
This  is  perhaps  the  most  important  branch  of  the  subject,  having 
regard  to  the  principal  ease  (ante,  p.  33).  From  what  we  have  shown 
in  Blackstone's  reference  (ante,  II),  it  would  appear  the  origin  of  the 
doctrine  was  coeval  with  the  law-merchant,  and  was  strictly  limited 
to  the  case  of  an  account,  the  balance  of  which  had  reference  to 
previous  transactions.  In  Wharton  v.  Cain,  50  Ala.  408,  the  court 
makes  reference  to  this  fact,  citing  Chitty  as  the  authority  that  an 
account  stated  is  not  proper  to  recover  a  single  sum  under  an  express 
contract,  but  lies  only  where  an  account  has  been  stated  with  refer- 
ence to  former  transactions.  That  was  undoubtedly  so  in  former  days, 
but  the  rule  has  been  gradually  broadened  by  the  courts  in  succeed- 
ing decisions,  so  that  now  it  may  be  taken  that  while  the  rule  as  to 
anterior  transactions  remains  intact,  there  are  variations  of  the  re- 
maining portion  of  the  description  of  this  form  of  action.  The  first 
indispensable  condition,  therefore,  is  that  the  account  stated,  or 
rather  the  admission  of  debt  according  to  the  account  stated,  must 
refer  to  a  past  transaction  or  debt  then  in  existence.  There  must  be 
a  pre-existing  indebtedness  or  there  is  no  account  to  state.  As  an 
account  stated,  in  the  absence  of  fraud,  mistake,  error  or  omission, 
determines  only  the  amount  of  the  debt  where  a  liability  exists,  it 
cannot  be  made  the  instrument  to  create  by  itself  a  liability,  where 
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none  previously  existed.  Whenever  the  doctrine  of  account  stated 
has  been  applied  in  this  country,  it  has  been  in  those  cases  in  which 
there  was  a  previous  indebtedness  or  liability:  Zacarino  v.  Pallotti, 
49  Conn.  36;  Borders  v.  Gay,  6  Ga.  App.  734,  65  S.  E.  788;  Union 
Bank  v.  Knapp,  3  Pick.  96,  15  Am.  Dec.  181;  Lockwood  v.  Thome,  11 
N.  Y,  170,  62  Am.  Dec.  81,  and  monographic  note  thereto;  Schutz  v, 
Morette,  146  N.  Y.  137,  40  N.  E.  780;  McAveigh  v.  Pelham  Park  E. 
Co.,  120  N.  Y.  Supp.  102;  Knight  v.  Taylor,  131  N.  C.  84,  42  S.  E. 
537;  Vanbebber  v.  Plunkett,  26  Or.  562,  38  Pac.  707,  27  L.  E.  A.  811; 
Mellon  V.  Campbell,  11  Pa.  415;  Powers  v.  New  England  Ins.  Co.,  68 
Vt.  390,  35  Atl.  331;  Mertens  v.  Nottebohms,  4  Gratt.  163;  Eobertson 
V.  Wright,  17  Gratt.  534;  Davis  v.  Seattle  Nat.  Bank,  19  Wash.  65, 
52  Pac.  526;  Chapman  v.  Liverpool  S.  etc.  Co.,  57  W.  Va.  395,  50  S. 
E.  601;  Cooper  v.  Upton  (W.  Va.),  64  S.  E.  523.  It  is  almost  needless 
to  cite  authority  that  an  account  cannot  be  stated  on  unliquidated 
damages,  inasmuch  as  they  cannot  be  considered  as  a  subsisting  debt: 
Vanbebber  v.  Plunkett,  26  Or.  562,  38  Pac.  707,  27  L.  E.  A.  811. 
While  that  rule,  therefore,  as  to  subsisting  debt  is  established  beyond 
question,  most  of  the  cases  cited  in  support  of  it  express  the  extended 
scope  of  the  doctrine,  so  that  it  includes  an  account  with  items  on  one 
side  only,  even  where  the  account  discloses  but  one  item,  and  there- 
fore no  mutual  accounts  at  all  to  adjust:  Ware  v.  Manning,  86  Ala. 
238,  5  South.  682;  Eutledge  v.  Moore,  9  Mo.  537;  Weigel  v.  Hartman 
Steel  Co.,  51  N.  J.  L.  446,  20  Atl.  67;  Cobb  v.  Arundell,  26  Wis.  553; 
Martin  v.  Acker,  1  Blatchf.  &  H.  279,  Fed.  Cas.  No.  9155;  and  finally, 
the  deeds  of  modem  business  have  been  met  by  the  rule  being  fur- 
ther enlarged,  so  that  it  may  be  properly  applied  not  only  to  mer- 
chants but  to  all  classes  of  business  men:  White  v.  Campbell,  25 
Mich.  463;  Shepard  v.  Bank  of  Missouri,  15  Mo.  143;  Fleischner  v. 
Kubli,  20  Or.  328,  25  Pac.  1086. 

V.  The  Form  of  Stating  an  Account. 
a.  No  Definite  Form. — There  is  no  standard  form  for  stating  ac- 
counts known  to  the  law.  On  the  contrary,  there  are  express  dicta 
that  it  is  not  essential  an  account  stated  should  be  in  the  form  of  an 
account  current  or  any  particular  form:  Ogden  v.  Astor,  4  Sand.  311; 
Bevan  v.  Cullen,  7  Pa.  281;  but  if  the  account  stated  relied  on  is  in 
writing — and  writing  is  not  absolutely  necessary,  as  we  shall  show — 
then  its  contents  must  reveal  something  more  than  a  bill  of  parcels 
or  invoice  or  memorandum:  Coffee  v.  Williams,  103  Cal.  550,  37  Pac. 
504;  Thomlinson  v.  Earnshaw,  14  111.  App.  593;  Little  v.  McClain, 
134  App.  Div.  197,  118  N.  Y.  Supp.  916;  Sturm  v.  Boker,  150  U.  S. 
312,  14  Sup.  Ct.  Eep.  99,  37  L.  ed.  1093.  An  illustration  of  this  is 
aptly  furnished  in  Eobson  v,  Bohn,  22  Minn.  410,  where  the  daily 
bills  or  memoranda  of  goods  delivered,  no  prices  being  set  out,  were 
held  to  be  no  evidence  of  an  account  stated.  One  of  the  latest  and 
clearest  utterances  on  this  subject  is  to  be  found  in  Baltimore  &  O.  E. 
Co.  v.  Berkeley  Springs  &  P.  E.  Co.,  168  Fed.  770:  "It  is  not  neces- 
sary that  the  acknowledgment  of  an  account's  correctness  should  be 
either  set  forth  in  writing  or  be  made  in  express  words  in  order  to 
constitute  it  an  'account  stated.'  Evidence  of  assent  to  its  cor- 
rectness may  be  inferred  where  no  denial  of  it  is  made  within  a  rea- 
sonable time  after  it  has  been  rendered  and  received,  as  also  from 
the  subsequent  conduct  and  acts  of  the  parties  in  regard  to  it:  Eichal 
V.  Sawyer  (C.  C),  44  Fed.  845,     Probably  the  clearest  enunciation  of 
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this  principle  is  set  forth  in  Standard  OU  Co.  v.  Van  Etten,  107  U.  S. 
325,  1  Sup.  Ct.  Eep.  178,  27  L.  ed.  319." 

1).  Statement  of  Balances. — The  rendering  of  an  account  showing 
either  a  balance  alone,  such  as,  "Balance  due  on  amount  of  account 
rendered  $132.12,"  or  an  account  rendered,  which  begins  on  the  debit 
side  "To  balance,"  without  giving  the  items  which  constituted  such 
balance,  when  accounts  are  rendered  annually  between  the  parties, 
and  such  balance  is  brought  forward  from  last  year's  balances,  will 
become  a  stated  account  if  not  objected  to  within  a  reasonable  time: 
Hatch  V.  Von  Taube,  31  Misc.  Eep.  468,  64  N.  Y.  Supp.  393;  Fleisch- 
ner  v.  Kubli,  20  Or.  328,  25  Pac.  1086.  If  reason  were  needed  for 
these  decisions,  it  will  be  found  in  Eobbins  v.  Downey,  45  N.  Y.  St. 
Kep.  279,  18  N.  Y.  Supp.  100.  In  that  case  there  are  collected  useful 
dicta  generally,  but  especially  unequivocally  it  is  laid  down  that  the 
rule  is  that  if  a  fixed  and  certain  sum  is  admitted  to  be  due  to  the 
plaintiff,  for  which  an  action  would  lie,  that  wiU  be  evidence  to  sup- 
port a  count  upon  an  account  stated. 

c.  Written  or  Oral. — Whether  accounts  stated  should  be  written  or 
oral  had  long  been  a  vexed  question,  for  the  reason  that  there  were 
decisions  all  around  the  question  and  but  very  few  answered  it 
directly.  But  authority  now  undoubtedly  exists  th^t  writing  is  un- 
necessary for  the  transaction  which  supports  the  account  stated:  Wat- 
kins  V.  Ford,  69  Mich.  357,  37  N.  W.  300;  and  the  same  case  also 
is  authority  for  the  dictum  that  it  may  be  partly  written  and  partly 
verbal  or  entirely  verbal.  "But  counsel  is  in  error  in  supposing  that 
an  account  stated  must  of  necessity  be  in  writing.  Where  a  verbal 
agreement  was  made  for  the  purchase  of  some  turnips  growing  in  a 
field,  the  purchaser  removed  the  principal  part  of  them,  and  the  seller 
then  said  to  him:  'You  owe  me  three  pounds.'  The  purchaser  replied, 
1  will  send  it  before  I  draw  any  more  turnips.'  Afterward  he  drew 
all  the  turnips,  but  did  not  send  the  three  pounds.  It  was  held  that 
the  money  was  recoverable  on  an  account  stated:  Pinchon  v.  Chilcott, 
3  Car.  &  P.  236;  Knowles  v.  Michel,  13  East,  249."  In  Lallande  v. 
Brown,  121  Ala.  513,  25  South.  997,  we  find  a  direct  authority  as  to 
writing  being  unnecessary,  "As  the  cause  must  be  reversed  and  re- 
manded for  another  trial,  ....  and  the  question  having  arisen  on 
the  former  trial  as  to  whether  a  writing  was  necessary  to  convert  an 
open  account  into  an  account  stated,  and  which  is  likely  to  again 
arise,  we  now  here  decide  that,  to  create  a  stated  account,  it  is  not 
essential  that  the  statement  of  the  account  should  be  made  in  writ- 
ing." The  latest  authority  on  the  point  is  Alexander  v.  Scott  (Mo.), 
129  S.  W.  991,  that  an  account  stated  need  not  be  evidenced  by 
a  writing,  nor  need  it  be  proved  by  a  writing. 

VI.  The  Consent  to  the  Balance. 
a.  Expressed. — We  have  already  given  authority  in  the  definition 
(ante,  II,  b)  for  the  necessary  assent  to  the  account  stated,  and  where 
that  assent  is  capable  of  direct  proof,  the  law  calls  for  no  more  from 
the  plaintiff.  A  late  case,  Clark  v.  Hoffman,  128  111.  App.  422,  decided 
that  an  indorsement  by  the  debtor  of  "O.  K."  upon  an  account  con- 
taining the  kind  of  charge  was  evidence  tending  to  prove  the  account 
stated.  There  arise,  however,  the  cases  in  which  a  consent  to  the 
amount  named  as  the  balance  is  implied  by  the  law,  and  as  they  are 
of  necessity  the  more  numerous  and  varied,  it  is  necessary  to  see  how 
they  are  called  into  being  and  how  they  operate. 
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b.  Implied. — It  must  be  borne  in  mind  that  in  an  action  for  accounts 
stated,  the  statement  of  the  account  is  the  most  essential  element,  and 
the  minds  of  the  parties  must  have  met  as  to  the  amount  promised  to 
be  paid:  Fellows  v.  Thrall,  85  Mich.  161,  48  N.  W.  506.  But  where 
they  have  not  met  directly,  there  may  nevertheless  be  that  circum- 
stantial unity  which  will  supply  the  absence  of  an  absolute  and  direct 
affirmation.  The  most  common  form  of  this  is  the  rendering  an  ac- 
count, and  the  law,  once  almost  chaotic  on  the  point,  has  at  length  been 
definitely  declared.  It  is  granted  that  the  mere  rendering  of  an 
account  showing  a  balance  is  not  sufficient  of  itself  to  base  an  action 
for  accounts  stated,  because  the  debtor  needs,  and  is  entitled  to,  a 
reasonable  time  to  examine  it,  and  protest  against  such  errors  as  it 
may  contain.  Courts  of  equity,  however,  in  adjusting  mutual  dealings 
between  merchants  have  established  the  rule  that  the  rendition  of  an 
account,  and  its  retention  by  the  party  to  whom  it  was  sent,  without 
objection  within  a  reasonable  time,  should  have  the  force  and  effect 
of  a  stated  account,  and  be  presumed  correct  until  the  contrary  is  made 
to  appear.  The  same  rule  is  applied  to  dealings  between  principal 
and  agent,  and  a  principal  who  is  promptly  advised  of  acts  done  by 
his  agent  must  give  notice  of  dissent  within  reasonable  time,  or  his 
silence  will  give  rise  to  a  presumption  that  the  agent's  reported  acts 
are  assented  to  and  ratified.  So,  in  trials  at  law  involving  accounts 
of  dealings  between  parties  other  than  merchants,  the  rule  applicable 
to  most  cases  is  that  where  an  account  current  has  been  rendered  by 
one  party,  and  no  objection  has  been  made  by  the  other  within  a  rea- 
sonable time,  evidence  of  such  fact  is  admissible  to  show  an  implied 
admission  of,  and  acquiescence  in,  its  correctness:  Wittkowski  v.  Har- 
ris, 64  Fed.  712.  A  long  list  of  authorities  exists  in  support  of  this 
common-sense  application  of  the  doctrine  of  acquiescence,  and  in  the 
cases  cited  the  various  aspects  of  specific  adjustments  receive  con- 
sideration. In  Freeland  v.  Heron,  7  Cranch,  147,  3  L.  ed.  297,  the 
parties  lived  in  different  countries,  and  the  accounts  received  without 
protest  were  accounts  stated.  In  Toland  ▼.  Sprague,  12  Pet.  300,  9 
L.  ed.  1093,  there  was  no  "mutual"  adjustment.  In  Wiggins  v.  Burk- 
ham,  10  Wall.  129,  19  L.  ed.  884,  one  party  sent  the  account  to  the 
other,  who  did  not  object  to  it,  and  the  doctrine  was  held  to  apply. 
Many  other  cases  might  be  cited,  but  the  principle  will  be  found  well 
discussed  and  clearly  laid  down  in  those  mentioned,  and  in  Burns  v. 
Campbell,  71  Ala.  271;  Weed  v.  Dyer,  53  Ark.  155,  13  S.  W.  592;  Terry 
V.  Sickles,  13  Cal.  427;  Auzerais  v.  Naglee,  74  Cal.  68,  15  Pac.  371; 
Shively  v.  Eureka  Tellurium  Gold  Min.  Co.,  5  Cal.  App.  236,  89  Pac. 
1073;  Visher  v.  Wilbur,  5  Cal.  App.  562,  90  Pac.  1065,  91  Pac.  412; 
Field  v.  Eeid,  21  Ga.  314;  House  v.  Beak,  43  111.  App.  615;  Atlas  Ry. 
Supply  Co.  v.  Forster,  Waterbury  &  Co.,  123  111.  App.  558;  Mansell  v. 
Payne,  18  La.  Ann.  124;  Bewick  v.  Butterfield,  60  Mich.  203,  23  N.  W. 
881;  McCormack  v.  Sawyer,  104  Mo.  36,  15  S.  W.  998;  Manchester 
Paper  Co.  v.  Moore,  104  N.  Y.  680,  10  N.  E.  681;  Gooch  v.  Vaughan, 
92  N.  C.  610;  Verrier  v.  Guillou,  97  Pa.  63;  Leinbaeh  v.  WoUe,  211  Pa. 
629,  61  Atl.  248;  Smith  v.  Kennedy,  1  Wash.  Ter.  55;  Euffner  v. 
Hewitt,  7  W.  Va.  585;  Porter  v.  Price,  80  Fed.  €55,  26  C.  C.  A.  70; 
Fitzgerald  v.  First  Nat.  Bank,  114  Fed.  474,  52  C.  C.  A.  276;  Palitto 
V.  Allen  West  Commission  Co.,  131  Fed.  680,  65  C.  C.  A.  608.  The 
rule  above  stated  applies  invariably  to  accounts  rendered  by  the 
creditor  to  the  debtor,  and  was  properly  rejected  in  an  action  where 
a  claim  for  commission  was  based  on  an  account  of  moneys  received. 
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which  account  did  not  accurately  give  the  sum  on  which  the  agent 
was  to  collect  his  remuneration.  The  case  referred  to  is  Vanuxem  v. 
New  York  Life  Ins.  Co.,  122  Fed.  107,  and  it  recognizes  that  the  gen- 
eral rule  undoubtedly  is  that  where  a  seller  renders  an  account  to  the 
buyer  of  goods  sold  and  delivered  to  him,  and  the  buyer  does  not 
object  within  a  reasonable  time  to  the  account,  he  is  regarded  as 
acquiescing  in  its  correctness.  The  reason  is  given  that  the  transac- 
tion is  fully  within  the  knowledge  of  the  buyer,  from  his  receipt  of 
both  goods  and  account,  and  his  silence  for  more  than  a  reasonable 
time  in  which  objection  might  have  been  made  may  fairly  be  regarded 
as  a  tacit  admission  of  his  approval.  And,  in  fact,  this  silence  may 
be  given  in  evidence  if  he  is  sued  and  completes  a  prima  facie  case 
against  him.  But  a  debtor  cannot  limit  his  liability  by  omitting  to 
charge  himself  with  certain  items  in  an  extended  and  complicated 
account  rendered  to  his  creditor,  who  may  have  no  means  of  knowl- 
edge other  than  what  the  account  then  conveyed.  The  case  referred 
to  concludes  with  the  following  concise  statement  of  the  law:  "Where 
a  party  indebted  upon  an  account  receives  and  retains  it  beyond  such 
time  as  is  reasonable  under  the  circumstances,  and  according  to  the 
usage  of  business,  for  examining,  and  returns  it  without  communi- 
cating any  objections,  he  is  considered  to  acquiesce  in  its  correctness; 
that  is,  the  party  indebted  becomes  bound  by  it  as  an  account  stated. 
So  the  rule  is  stated  in  other  decisions.  If  it  be  thus  an  account 
stated,  the  liability  arises  upon  the  implied  promise  to  pay." 

It  will  be  noted  that  the  reference  to  receipt  of  an  account  rendered 
is  by  "a  party  indebted  upon  an  account,"  and  therefore  the  receipt 
of  an  account  by  one  who  is  not  indebted,  and  even  the  constant  or 
repeated  demands  in  accounts  to  him,  will  never  create  a  liability. 
This  occurred  in  the  principal  case.  The  notes  relied  on  had  been 
given  up  to  the  maker  as  canceled,  and  the  payee  having  lost  the 
benefit  of  that  for  which  he  surrendered  the  notes,  sent  continuously 
accounts  to  the  maker,  to  which  was  added  interest  from  time  to  time. 
Apart  from  the  fact  that  he  was  trying  to  make  evidence  for  himself, 
the  main  element  in  his  failure  was  that  there  was  no  indebtedness  of 
which  an  account  could  be  stated.  The  court  in  summarily  dismissing 
the  claim  pointed  its  remarks  also  to  what  would  be  a  sure  means  of 
tolling  the  statute  of  limitations  if  a  party  could  construe  the  silence 
following  the  rendering  of  an  account  into  an  admission  or  acknowl- 
edgment of  indebtedness. 

c.  What  is  Eeasonable  Time  for  Retention  of  Account  to  Warrant 
Inference  of  Assent. — A  reasonable  time  for  a  party  to  make  objec- 
tions, so  that  the  correctness  of  the  account  may  be  presumed,  from 
acquiescence,  depends  on  the  circumstances  of  each  particular  case, 
by  the  situation  of  the  parties,  and  the  nature  of  their  business.  Be- 
tween merchants,  an  account  rendered  is  deemed  to  be  stated,  by 
acquiescence,  when  the  party  receiving  it  has  omitted  repeated  oppor- 
tunities of  stating  his  objections.  It  would  be  unreasonable  to  apply 
the  same  rule  to  the  mechanic  or  farmer  as  to  a  merchant,  because 
they  are  not  presumed  to  know,  nor  should  they  be  bound  by,  mercan- 
tile rules  or  usages.  In  Morse  Drydock  &  Repair  Co.  v.  Munson  S.  S. 
Line,  155  Fed.  150,  the  whole  of  the  doctrine  of  accounts  stated  was 
applied  by  the  court  to  the  facts  disclosed,  and  in  the  course  of  the 
opinion  the  following  excerpt  from  Mr.  Justice  Story's  Equity  Juris- 
prudence (volume  1,  page  544)  was  used:  "Between  merchants  at 
home,  an  account  which  has  been  presented  and  no  objection  made 
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thereto  after  the  lapse  of  several  posts  is  treated,  under  ordinary  cir- 
cumstances, as  being  by  acquiescence  a  stated  account.  Between  mer- 
chants in  different  countries,  a  rule  founded  in  similar  considerations 
prevails.  If  an  account  has  been  transmitted  from  the  one  to  the 
other,  and  no  objection  is  made  after  several  opportunities  of  writing 
have  occurred,  it  is  treated  as  an  acquiescence  in  the  correctness  of 
the  account  transmitted,  and  therefore  it  is  deemed  a  stated  account. 
In  truth,  in  each  case  the  rule  admits,  or  rather  requires,  the  same 
general  exposition.  It  is,  that  an  account  rendered  shall  be  deemed 
an  account  stated  from  the  presumed  approbation  or  acquiescence  of 
the  parties,  unless  an  objection  is  made  thereto  within  a  reasonable 
time.  That  reasonable  time  is  to  be  judged  of  in  ordinary  cases  by 
the  habits  of  businessmen  at  home  and  abroad;  and  the  usual  course  is 
required  to  be  followed,  unless  there  are  special  circumstances  to  vary 
it,  or  to  excuse  a  departure  from  it."  Mechanic,  farmer  and  merchant 
are  therefore  to  be  taken  as  all  bound  by  the  general  rule  that  an 
account  rendered  by  one  party  to  another,  and  retained  without  objec- 
tion for  more  than  a  reasonable  time,  becomes  an  account  stated,  and 
operates  as  an  admission  of  liability  from  the  party  against  whom  the 
balance  appears.  The  law  implies  that  he  has  engaged  to  pay  this 
balance  to  the  other  party,  and  on  this  implied  promise  an  action  may 
be  brought:  Ware  v.  Manning,  86  Ala.  238,  5  South.  682;  Allen  West 
Commission  Co.  v.  Hudgins,  74  Ark.  468,  86  S.  W.  289;  Wrought  Iron 
Kange  Co.  v.  Young,  85  Ark,  217,  107  S,  W.  674;  Mayberry  v.  Cook, 
121  Cal.  588,  54  Pac.  95;  Shively  v.  Eureka  Tellurium  Gold  Min.  Co,, 
5  Cal.  App.  236,  89  Pac.  1073;  Visher  v.  Wilbur,  5  Cal.  App.  562,  90 
Pac.  10G5,  91  Pac,  412;  Kinley  v,  Thelen  (Cal.),  110  Pac.  513;  Freas 
V,  Truitt,  2  Colo,  489;  Atlas  Ey.  Supply  Co.  v.  Forster  Waterbury  & 
Co.,  123  111.  App.  558;  Northwestern  Fuel  Co.  v.  Western  Fuel  Co,,  144 
111,  App,  92;  Little  &  Hays  Inv.  Co,  v.  Pigg,  29  Ky.  Law  Ecp.  809, 
96  S.  W.  455;  Irving  v.  Edrington,  41  La.  Ann.  671,  6  South.  177; 
Eossman  v.  Bock,  97  Mich,  430,  56  N.  W,  777;  Eaub  v,  Nisbett,  118 
Mich,  248,  76  N.  W.  393;  I,  L,  El  wood  Mfg,  Co,  v.  Belcher,  72  Minn. 
103,  75  N.  W,  113;  McCall  v.  Nave,  52  Miss.  494;  Alexander  v.  Scott 
(Mo.),  129  S,  W.  991;  Austin  v.  Eicker,  61  N,  H.  97;  Brown  v,  Van- 
dyke, 8  N,  J,  Eq,  795,  55  Am,  Dec,  250;  Lockwood  v.  Thorne,  12  Barb. 
487;  Murray  v.  Toland,  3  Johns,  Ch.  569;  Knickerbocker  v,  Gould,  115 
N.  Y.  533,  22  N,  E,  573;  Delabarre  v,  McAlpin,  101  App.  Div.  468,  92 
N.  Y.  Supp.  129;  Little  v.  McClain,  134  App,  Div,  197,  118  N.  Y,  Supp. 
916;  Davis  v,  Stephenson,  149  N,  C,  113,  62  S.  E.  900;  Crawford  v, 
Hutchinson,  38  Or,  578,  65  Pac.  84;  Johnson  v,  McCampbell,  11  Heisk. 
(Tenn.)  27;  Godbe  v.  Young,  1  Utah,  55;  Townes  v.  Birchett,  12 
Leigh,  173;  Ault  v.  Interstate  Sav,  etc,  Assn,,  15  Wash,  627,47  Pac.  13; 
Euffner  v.  Hewitt,  7  W.  Va,  585;  Bradley  v,  Eichardson,  2  F.'ntchf, 
343,  Fed.  Cas,  No,  1786;  Wittkowski  v.  Harris,  64  Fed,  712;  Patillo 
V,  Allen  West  Commission  Co.,  131  Fed,  680,  65  C,  C,  A.  608;  Morse 
Drydock  &  Eepair  Co,  v.  Munson  S.  S,  Line,  155  Fed.  150. 

We  have  kept  the  case  of  McGraw  v.  Traders'  Nat.  Bank,  64  W.  Va. 
509,  63  S.  E.  398,  advisedly  from  the  list  above  given,  because  while 
it  indorses  the  general  rule,  it  does  so  with  a  qualification  as  to  banker 
and  customer.  It  lays  down  that  the  rule  that  an  account  rendered 
and  retained  for  a  long  while  without  objection  becomes  an  account 
stated  is,  as  a  general  rule,  not  applicable  to  Virginia  and  West  Vir- 
ginia, except  as  between  merchant  and  merchant,  and  principal  and 
agent,  with  mutual  accounts.     Between  banker  and  customer  in  those 
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states  some  superior  equity  must  intervene  in  order  to  preclude  the 
customer  from  objecting  to  an  illegal  and  unauthorized  charge  against 
him.  An  examination  of  the  case,  however,  discloses  that  it  does  not 
go  the  full  length  of  excepting  the  rule  from  application  generally  to 
banker  and  customer  in  those  states,  because  there  were  special  cir- 
cumstances disclosed  which  go  far  to  show  that  the  party  who  received 
the  account  gave  such  signs  of  discontent  as  should  properly  preclude 
the  presumption  of  acquiescence,  and  the  court  in  its  opinion  gives  him 
credit  for  "endeavoring,  from  the  date  of  the  rendition  of  this  account, 
to  the  date  suit  was  instituted,  to  obtain  from  the  bank  information 

as  to  what  disposition  had  been  made  of  his  securities We  do 

not  think,  therefore,  from  these  facts  and  other  evidence  in  the  case, 
that  the  plaintiff  can  be  said  to  have  agreed  to  or  acquiesced  in  the 
charge  of  this  illegal  item." 

Vn.    Effect  on  Acccnmts  Stated. 

a.  Of  the  Statute  of  Frauds. — This  has  very  rarely  to  be  considered, 
but  the  law  is  that  if  the  promise  is  of  that  class  which  the  statute 
requires  to  be  in  writing,  it  must  be  so  evidenced:  Martyn  v.  Arnold,  36 
Fla.  446,  18  South.  791;  "but  it  has  been  held  that  though  the  original 
transaction  is  void  under  the  statute  of  frauds,  if  the  whole  considera- 
tion is  executed,  a  subsequent  admission  of  indebtedness  will  make  an 
account  stated:  Cocking  v.  Ward,  1  Com.  B.  858;  Knowles  v.  Michel,  13 
East,  249";  1  Cyc.  368. 

b.  Of  Deeds. — There  has  been  a  conflict  as  to  the  rights  of  a  spe- 
cialty creditor  on  a  balance  struck  on  a  deed,  and  also  as  to  his  rights 
if  the  balance  is  struck  on  the  deed  and  something  else  in  addition 
in  the  nature  of  a  simple  contract,  but  they  appear  now  to  have 
reached  a  certain  agreement  that  in  the  former  case  assumpsit  does 
not  lie,  and  that  it  does  in  the  latter — in  the  case  of  a  mixed  account. 
In  support  of  the  former  proposition — the  inability  to  sue  on  accounts 
stated  for  a  balance  struck  on  a  specialty — Young  v.  Hill,  67  N.  Y. 
162,  23  Am.  Rep.  99,  gives  the  law  as  it  stands:  "And  just  here  the 
plaintiff  has  to  encounter  and  overcome  another  obstacle  to  the  re- 
covery, as  upon  an  account  stated,  the  amount  secured  by  the  bond. 
When  a  sum  of  money  is  secured  by  a  deed  and  a  balance  is  struck 
for  the  purpose  of  ascertaining  how  much  remains  due  thereon,  and 
the  obligor  admits  the  correctness  of  the  account  and  promises  to  pay 
it,  an  action  will  not  lie  on  this  account  and  promise,  but  the  action 
must  be  brought  on  the  security.  A  simple  contract  is  merged  in  a 
bond,  covenant  or  other  contract  by  deed  or  record,  but  the  greater 
security  is  not  merged  in  a  lesser:  Middleditch  v.  Ellis,  2  Ex.  623; 
Wood  v.  Edwards,  19  Johns.  205;  Landis  v.  Urie,  10  Serg.  &  R.  316; 
Gilson  V.  Stewart,  7  Watts,  100.  A  debt  of  record  or  by  deed  may  be 
turned  into  a  simple  contract  debt,  but  only  upon  some  new  considera- 
tion, and  then  the  action  must  be  upon  the  special  agreement,  and 
not  upon  an  insimul  computassent:  Miller  v.  Watson,  4  Wend.  267, 
7  Cow.  39." 

The  question  of  an  account  stated  partly  on  a  deed  and  partly  on 
simple  contract  items  was  raised  and  disposed  of  in  State  v.  Jennings, 
10  Ark.  428.  The  objection  was  taken  in  that  case  that  the  covenant 
on  which  the  account  was  in  part  stated,  being  a  higher  security,  the 
plaintiff  must  resort  to  that  higher  security  to  recover.  The  court  ac- 
knowledges the  corrt'ctncss  of  this  in  principle,  and  continues:  "It  is  in 
proof  that  the  services  set  forth  in  the  account  stated  were  all  the 


48  136  American  State  Reports.         [Alabama, 

same  identical  services  covenanted  to  be  performed  by  the  plaintiff, 
except  the  work  on  the  roof,  and  the  change  as  to  the  manner  or  style 
of  executing  a  portion  of  the  work  on  the  inner  walls.  These  were 
done  by  verbal  agreement.  It  has  been  decided  that,  where  part  of 
the  items  in  an  account  stated  were  done  under  a  covenant,  and  the 
residue  are  for  work  or  services  disconnected  with  or  not  embraced 
within  the  covenant,  assumpsit  will  well  lie  on  the  account  stated. 
In  the  case  of  Foster  v.  Alanson,  2  Term  Eep.  480,  Ashurst,  J.,  said: 
'Both  parties,  by  agreement,  consolidated  the  demand,  and  the  defend- 
ant must  thereby  be  taken  to  have  given  his  consent  to  consider  this 
as  a  new  debt  on  an  account  stated.'  ....  From  these  authorities,  as 
well  as  from  the  reason  and  necessity  of  the  case,  we  think  we  are 
warranted  in  saying  that  where  the  account  consists  of  items,  part  of 
which  may  be  recovered  in  covenant,  and  the  residue  are  not  recovera- 
ble in  such  action,  the  plaintiff  may  maintain  an  action  of  assumpsit 
on  an  account  stated  for  the  recovery  of  the  whole  amount."  Another 
authority  to  the  same  effect  is  Spangler  v.  Springer,  22  Pa.  454. 

c.  Of  Bills  and  Notes. — A  promissory  note  as  between  the  original 
parties  is  evidence  of  an  account  stated  when  the  note  falls  due,  and 
is  admissible  as  a  paper  or  writing  to  prove  the  defendant's  receipt 
of  so  much  money,  and  even  though  it  has  been  invalidated  by  altera- 
tion: Wood's  Byles  on  Bills  and  Notes,  p.  616.  A  promissory  note 
is  evidence  under  the  common  counts  in  assumpsit,  without  proving 
any  consideration:  Bilderback  v.  Burlingame,  27  111.  338;  Nickerson 
v.  Sheldon,  33  111.  372,  85  Am.  Dec.  280;  and  is  prima  facie  evidence 
of  a  settlement  of  accounts  between  the  parties:  Kirchner  v.  Lewis' 
Admx.,  27  Ind.  22. 

Vni.    Presumption  of  Correctness. 

An  account  which  has  been  rendered  and  to  which  no  objection 
has  been  made  within  a  reasonable  time  is  to  be  regarded  as  ad- 
mitted by  the  party  charged  as  prima  facie  correct.  This  wholesome 
presumption  rests  on  the  principle  which  is  the  foundation  of  evi- 
dence of  this  kind,  namely,  that  the  silence  of  the  receiver  of  the 
account  warrants  the  inference  of  an  admission  of  its  correctness. 
The  circumstances  of  each  case  govern  the  strength  of  the  inference: 
Dowling  v.  Blackman,  70  Ala.  303;  Linville  v.  State,  130  Ind.  210, 
29  N.  E,  1129;  Stewart  v.  McCalop,  10  La.  Ann.  332;  Pickel  v.  St 
Louis  Chamber  of  Commerce  Assn.,  10  Mo.  App.  191;  Keller  v.  Keller, 
18  Neb.  366,  25  N.  W.  364;  Eyan  v.  Rand,  26  N.  H.  12;  Mount  v. 
Ellingwood,  2  Thomp.  &  C.  (N.  Y.)  527;  Lockwood  v.  Thorne,  11  N. 
Y.  170,  62  Am.  Dec.  81,  18  N.  Y.  285;  Stenton  v.  Jerome,  54  N.  Y. 
480;  Kennedy  v.  Williamson,  50  N.  C.  284;  Normandin  v,  Gratton,  12 
Or.  505,  8  Pac.  653;  Shuman  v.  Clater,  3  Head  (Tenn.),  445;  Barkley 
T.  Tarrant  County,  53  Tex.  251;  Johnson's  Exrs.  v.  Johnson,  4  Call 
(Va.),  38;  Freeman  v.  Bolzell,  63  Wis.  378,  23  N.  W.  708;  Talcott  v. 
Chew,  27  Fed.  273;  Standard  OU  Co.  v.  Van  Etten,  107  U.  S.  325,  1 
Sup.  Ct.  Rep.  178,  27  L.  ed.  319. 

The  presumption  may,  however,  be  rebutted.  For  example,  it  may 
be  repelled  by  showing  facts  which  are  inconsistent  with  it;  as  that 
the  party  was  absent  when  the  account  was  rendered.  For  that  rea- 
son the  account  stated  is  regarded  as  prima  facie  evidence  only  of 
the  implied  agreement  and  consequent  promise  to  pay,  and  when 
once  admitted  in  evidence  the  burden  of  showing  its  incorrectness 
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is  on  the  party  attacking  it,  and  he  may  prove  fraud,  omission  and 
mistake,  and  in  these  respects  he  is  not  concluded  by  the  admissions 
implied  from  his  silence  after  it  was  rendered:  Colorado  Fuel  &  Iron 
Co.  V.  Chappell,  12  Colo.  App.  385,  55  Pac.  606;  Poppers  v.  Sehoen- 
feld,  97  111.  App.  477;  Board  County  Commrs.  Mower  County  v.  Smith, 
22  Minn.  97;  Wiggins  v.  Burkham,  10  Wall.  129,  19  L.  ed.  884;  Per 
kins  V.  Hart,  11  Wheat.  237,  6  L.  ed.  463;  Talcott  v.  Chew,  27  Fed, 
273. 

The  parties  are  not  concluded  by  the  presumption  raised  by  their 
acquiescence  as  to  matters  not  contemplated  at  the  time  of  the  agree- 
ment, and  it  is  open  for  them  to  show  in  what  regard  the  agreement 
was  made,  and  that  certain  matters  were  excluded  from  considera- 
tion and  as  to  those  they  are  not  concluded  by  the  account  stated: 
Mills  V.  Geron,  22  Ala.  669;  Wharton  v.  Cain,  50  Ala.  408;  Hunt  v. 
Stockton  Lumber  Co.,  113  Ala.  387,  21  South.  454;  Arkansas  Fertil- 
izer Co.  V.  Banks  (Ark.),  128  S.  W.  566;  Waldron  v.  Evans,  1  Dak. 
11,  46  N.  W.  607;  Marmion  v.  McClellan,  11  App.  D.  C.  467;  Daytona 
Bridge  Co.  v.  Bond,  47  Fla.  136,  36  South.  445;  Poppell  v.  Culpepper, 
56  Fla.  515,  47  South.  351;  Naylor  v.  Lewiston  &  S.  E.  Electric  Ry. 
Co.,  14  Idaho,  789,  96  Pac.  573;  Straubher  v.  Mohler,  80  HI.  21; 
State  Life  Ins.  Co.  v.  Postal,  43  Ind.  App.  144,  84  N.  E.  156,  1093; 
Kirkpatrick  v.  Tipton  (Iowa),  114  N.  W.  887;  Boston  etc.  E.  Corp. 
v.  Nashua  etc.  B.  Corp.,  157  Mass.  258,  31  N.  E.  1067;  Treacy  v. 
Powers  (Minn.),  127  N.  W.  936;  Gross  v.  Jones,  89  Miss.  44,  42  South. 
802;  Wonderly  v.  Christian,  91  Mo.  App.  158;  Union  Electric  Light 
&  Power  Co.  v.  Surgical  Supply  Co.,  122  Mo.  App.  631,  99  S.  W.  804; 
Carter  v.  Carter,  129  Mo.  App.  467,  107  S.  W.  467;  Johnson  v.  Galla- 
tin Valley  Milling  Co.,  38  Mont.  83,  98  Pac.  883;  Clarke  v.  Kelsey, 
41  Neb.  766,  60  N.  W.  138;  Ryan  v.  Rand,  26  N.  H.  12;  Johnson  v. 
Tennessee  Oil  etc.  Co.  (N.  J.  Ch.),  69  Atl.  788;  Brown  v.  Manzanares 
•Co.  v.  Guise,  14  N.  M.  282,  91  Pac.  716;  Barlow  v.  Piatt,  133  App. 
Div.  364,  117  N.  Y.  Supp.  235;  Smith  v.  Allmon,  74  S.  C.  502,  54  S. 
E.  1014;  Batson  v.  Findley,  52  W.  Va.  453,  43  S.  E.  142;  George  v. 
Bekins  Moving  &  Storage  Co.,  53  Wash.  430,  102  Pac.  23;  Segelke 
&  Kohlhaus  Mfg.  Co.  v.  Vincent,  135  Wis.  237,  115  N.  W.  806;  The 
Washtenaw,  163  Fed.  372. 

IX.  The  Obligation  to  Pay. 
As  an  account  stated  is  an  acknowledgment  of  an  existing  condi- 
-tion  of  liability  between  the  parties,  so  from  it  the  law  implies 
jl  promise  to  pay  whatever  balance  is  thus  acknowledged  to  be  due. 
A  new  and  independent  cause  of  action  arises  from  the  agreement, 
and  therefore  a  legal  obligation  is  established  irrespective  of  the 
items  or  constituents  of  the  previous  ground  of  liability.  The  bal- 
ance stated  is  a  liquidated  debt,  as  binding  as  if  evidenced  by  a 
note,  bill  or  bond.  Though  there  may  be  no  express  promise  to  pay, 
_yet  from  the  very  fact  of  stating  the  account  the  law  raises  a  promise 
as  obligatory  as  if  expressed  in  writing,  to  which  the  same  legal 
incidents  attach  as  if  a  note  or  bill  was  given  for  the  balance.  These 
incidents  are  an  immediate  right  of  action  on  demand  of  the  balance, 
with  interest  from  the  time  the  account  was  stated:  St.  Louis  etc. 
Ry.  v.  Camden  Bank,  47  Ark.  541,  1  S.  W.  704;  Gordon  v.  Frazer,  13 
App.  D.  C.  382;  Clark  v.  Hoffman,  128  111.  App.  422;  Chace  v.  Traf- 
Am.  St.  Rep.,  Vol.  136 — A 
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ford,  116  Mass.  529,  17  Am.  Rep.  171;  Watkins  v.  Ford,  69  Mich. 
357,  37  N.  W.  300;  Kent  v.  Highleyman,  17  Mo.  App.  9;  Columbia 
Brewing  Co.  v.  Berney,  90  Mo.  App.  96;  McKinster  v.  Hitchcock,  19 
Neb.  100,  26  N.  W.  703;  Dunham  v.  Griswold,  100  N.  Y.  224,  3  N.  E.  ' 
76;  Hawkins  v.  Long,  74  N.  C.  781;  Tassey  v.  Church,  4  Watts  &  S. 
141,  39  Am.  Dec.  65;  Bobbins  v.  WoodhuU,  1  Utah,  317;  York  v. 
Wistar,  Fed.  Cas.  No.  18,141. 

X.  Other  Points  in  the  Principal  Case. 
Having  now  established  the  rule  as  applied  at  the  present  day, 
and  such  matters  surrounding  it  as  are  involved  in  the  consideration 
of  Jasper  Trust  Co.  v.  Lampkin,  162  Ala.  388,  ante,  p.  33,  50  South. 
337,  24  L.  R.  A.,  N.  S.,  1237,  only  one  aspect  of  that  case  has  been 
left  untouched,  namely,  that  in  which  the  court  considered  the  lia- 
bility ensuing  on  an  account  rendered  by  the  holder  of  a  promissory 
note.  While  the  principle  laid  down  in  the  principal  case  is  undoubt- 
edly correct,  was  it  not  using  the  wheel  of  common  sense  to  crush 
the  Jasper  Trust  Company  butterfly,  for  the  reason  that  in  the  prin- 
cipal case  the  plaintiff  was  not  only  not  the  holder  of  the  notes,  but 
they  had  also  been  given  up  by  him  to  the  defendant  as  canceled? 
It  was  really  unnecessary  to  have  taken  the  effect  of  the  statute  of 
limitations  into  consideration  at  all;  and  we  assume  it  was  only  so 
taken  by  the  compelling  force  of  the  facts  that  recovery  of  the  notes, 
even  if  in  the  possession  of  the  plaintiff,  was  barred  by  that  statute, 
and  that  the  plaintiff's  attempt  to  evade  the  statute  was  without 
merit.  Precisely  the  same  argument  is  justifiable  in  the  case  of  the 
money  paid  to  the  defendant  when  the  notes  were  given  up.  A 
transaction  was  completed,  and  there  was  absent  from  it  what  must 
always  be  regarded  as  the  salient  factor  in  accounts  stated — the 
promise  to  pay  whether  express  or  implied.  No  logic,  no  grammar, 
no  sophistry,  no  cavilling  with  words  or  juggling  with  phrases,  could 
have  lent  to  the  transaction  in  question  the  complexion  either  of  a 
loan  of  money  or  an  obligation  to  repay  money.  That  being  so,  the 
plaintiff  could  not  utilize  a  generosity  of  interpretation  of  the  law 
of  accounts  stated  and  the  statutes  of  limitation  to  cloak  a  sinister 
effort  to  abuse  the  proper  process  of  law  by  an  attempt — fortunately 
abortive — to  misapply  them  to  his  own  use  and  behoof. 


BATSON  V.  JOHNSON. 

[162  Ala.  411,  50  South.  348.] 

PLEADING — Strict  Construction  Against  Pleader. — ^Pleadings 
are  construed  with  disfavor  to  the  pleader,     (p.  51.) 

VENDOR  AND  VENDEE — Purchase  Money  Note— Condition 
Precedent  to  Suit. — Where  a  purchase  money  note  is  made  payable 
on  a  day  certain,  but  the  day  for  the  conveyance  of  the  land  is  not 
specifically  stipulated,  the  consummation  of  his  contract  by  the  ven- 
dor is  not  a  condition  precedent  to  a  suit  to  enforce  the  note.  (p. 
51.) 

VENDOR  AND  VENDEE — Eviction  and  Rescission.— The  dis- 
possession by  a  vendor  of  his  vendee,  which  is  not  a  violation  of  tho 
contract  between  them,  is  not  a  rescission  on  his  part.     ^p.  ol.) 
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S.  J.  Darby,  for  the  appellant. 

Felix  L.  Smith  and  Lackey  &  Bridges,  for  the  appellee. 

*i»  McCLELLAN,  J.  The  action  is  by  the  appellant 
against  appellee  on  a  promissory  note  executed  by  appellee 
and  others  to  appellant.  Pleas  5  and  6  aver  that  the  consid- 
eration for  the  note  was  that  a  good  and  sufficient  title  to  a 
certain  tract  of  land,  owned  by  plaintiff,  was  to  be  made  by 
plaintiff  to  defendant  and  others  upon  the  payment  of  the 
purchase  money  evidenced  by  the  note  sued  on ;  that  plaintiff 
executed  a  bond  for  title  so  conditioned ;  that  plaintiff,  before 
suit  brought,  evicted  the  defendant  **^  and  his  copartners 
from  the  possession,  and  still  retains  it;  and  that  plaintiff 
has  failed  to  execute  such  conveyance.  Wherefore  the  con- 
sideration for  the  note  in  suit  has  failed.  The  plaintiff's  de- 
murrer, which  was  overruled  by  the  court,  took  these  objec- 
tions to  the  pleas:  (1)  That  they  are  silent  in  averment  of 
offer  to  pay  the  purchase  price  or  a  demand  for  the  deed,  or 
the  refusal  of  plaintiff  to  make  the  deed;  (2)  that  the  right 
of  the  plaintiff  to  take  possession  of  the  land  is  not  denied. 

As  we  interpret  these  pleas,  they  do  not  show  that  the 
payment  of  the  purchase  money  notes  was  to  be  a  concurrent, 
contemporaneous  act  with  the  execution  of  the  stipulated  con- 
veyance by  the  vendor.  Aside  from  the  application  of  the 
rule  to  construe  pleadings  with  disfavor  to  the  pleader,  the 
fact  that  the  note  became  due  and  payable  upon  a  day  fixed 
and  certain,  and  the  date  for  conveyance  was  not  specifically 
stipulated,  serves  to  render  the  act  of  payment  of  the  pur- 
chase money  an  independent  condition,  and  not  to  require  of 
the  vendor  the  doing  of  any  act  looking  to  the  consummation 
of  the  contract  as  a  condition  precedent  to  suit  to  enforce 
the  payment  of  the  note.  In  Broughton  v.  Mitchell,  64  Ala. 
210,  and  Burkett  v.  Munford,  70  Ala.  423,  will  be  found  a 
satisfactory  discussion  of  the  question  now  presented.  It  is 
unnecessary,  of  course,  to  reiterate. 

In  respect  of  the  averment  of  eviction  of  the  purchasers 
effected  by  the  vendor,  it  will  suffice  at  this  time  to  simply 
note  that  it  does  not  appear  from  the  pleas  that  dispossession 
of  the  purchasers  was  in  violation  of  the  contract  between  the 
parties.  Hence  a  rescission  of  the  contract  on  the  part  of  the 
vendor  is  not  averred.  The  demurrers  should  have  been  sus- 
tained. 

The  judgment  is  therefore  reversed  and  the  cause  is  re- 
manded. 

All  the  justices  concur. 


A  Vendor  of  Lands  is  Under  No  Obligation  to  Execute  a  Deed  until 
the  purchase  price  is  tendered  or  paid,  and  cannot  be  put  in  default 
■without  a  tender  of  such  price.  On  the  other  hand,  the  vendee  from 
whom  the  purchase  money  is  due  cannot  be  put  in  default   or  sub- 
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jected  to  any  action  therefor  unless  a  deed  is  first  tendered  to  him. 
Therefore,  in  an  action  upon  promissory  notes,  it  usually  is  a  com- 
plete defense  that  they  were  given  for  the  purchase  price  of  land, 
and  *he  plaintiff  has  not  tendered  or  made  any  conveyance  thereof: 
Naftzger  v.  Gregg,  99  Cal.  83,  37  Am.  St.  Kep.  23. 


SMITH  V.  SHARPS. 

[162  Ala.  433,  50  South.  381.] 

ASSUMPSIT  —  Sealed  Instruments. — Indebitatus  Assumpsit, 
under  the  common  counts,  cannot  be  maintained  on  a  sealed  instru- 
ment,    (p.  53.) 

ASSUMPSIT. — Even  as  to  Unsealed  Instruments,  in  order  to 
maintain  indebitatus  assumpsit,  the  plaintiff  must  have  performed  all 
the  stipulations  of  the  contract  on  his  part,  leaving  nothing  for  the 
other  party  to  do  but  pay  the  money,     (p.  53.) 

BBOKEB — ^Action  for  Commissions — Variance. — The  fact  that 
in  stating  the  legal  effect  of  his  contract  of  employment,  in  an  action 
by  a  real  estate  broker  for  commissions,  no  mention  is  made  of  a 
provision  that  the  commissions  are  to  be  paid  out  of  the  first  purchase 
money,  does  not  constitute  a  substantial  variance,     (p.  54.) 

BBOKEB — When  Entitled  to  Compensation. — A  broker  em- 
ployed to  sell  land  is  entitled  to  his  compensation  if  he  brings  to  the 
seller  a  purchaser  able,  ready  and  willing  to  purchase  on  the  terms 
made,  or  if  he  brings  them  together  and  the  sale  is  afterward  con- 
summated by  the  seller  himself,      (p.  55.) 

BBOKEB — When  Entitled  to  Compensation. — If  a  broker  em- 
ployed to  sell  land  introduces  a  prospective  buyer,  and  the  seller 
undertakes  to  conduct  the  negotiations  and  finally  sells  the  property 
for  less  than  the  terms  named  in  the  contract,  he  thereby  waives  his 
right  to  insist  on  the  terms  of  the  contract  in  that  respect,  and  is 
liable  at  least  for  a  reasonable  commission.  In  determining  what  is 
reasonable  compensation,  the  contract  may  be  introduced  as  a  guide, 
(p.  55.) 

BBOKEB — Bight  of  Principal  to  Sell. — The  Owner  of  Beal  Es- 
tate, by  employing  an  agent  to  effect  a  sale  thereof,  does  not  thereby 
preclude  himself  from  employing  other  agents  to  sell  it,  or  from 
effecting  a  sale  himself,  if  he  acts  in  good  faith,     (p.  56.) 

BBOKEB — ^Effect  of  Failure  to  Obtain  License. — The  fact  that 
a  real  estate  broker  has  not  taken  out  a  license  does  not  invalidate 
his  contract  with  the  owner  of  land  to  sell  it.     (p.  56.) 

Mitchell  &  Hughston  and  Emmet  O  'Neal,  for  the  appellant. 

George  P.  Jones,  for  the  appellee. 

'*»«  SIMPSON,  J.  This  action  was  brought  by  the  appel- 
lant against  the  appellees  to  recover  $1,000,  claimed  to  be 
due  to  the  plaintiff  as  a  broker  for  services  rendered  in  and 
about  a  sale  of  certain  property  which  belonged  to  the  defend- 
ants. The  defendants  interposed  a  plea  of  the  general  issue, 
and  also  a  special  plea,  to  the  effect  that  plaintiff  had  not 
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taken  out  a  license  as  a  real  estate  broker.  A  demurrer  to  this 
second  plea  was  interposed,  and  was  overruled  by  the  court. 
At  the  conclusion  of  the  evidence  the  court,  on  the  written 
request  of  the  defendants,  gave  the  following  charge,  to  wit: 
**The  jury  will  return  a  verdict  for  the  defendants." 

The  first  count  alleges  that  on  26th  of  March,  1906,  defend- 
ants employed  plaintiff,  "on  a  reasonable  commission,  to  make 
a  sale  or  find  a  purchaser"  for  the  land,  giving  him  the  ex- 
clusive right  to  sell  for  six  months ;  that,  before  the  expira- 
tion of  six  months,  plaintiff  introduced  to  defendants  one 
Ashcraft  as  a  prospective  purchaser;  that  immediately  there- 
upon defendants,  at  the  instance  and  request  of  plaintiff, 
undertook  the  negotiation  of  said  sale,  and  concluded  the 
same  within  a  short  time  at  the  price  of  $13,000;  that  $1,000 
is  a  reasonable  compensation,  etc.  A  demurrer  was  sustained 
to  the  second  count,  and  no  insistence  of  error  on  this  ac- 
count is  made  in  the  brief  of  appellant.  The  third  count 
alleges  the  contract,  as  in  the  first,  except  that  the  compen- 
sation was  definitely  agreed  on,  in  case  the  land  should  be  sold 
for  as  much  as  $20  per  acre,  and  alleges  the  introduction, 
and  that  the  defendants  "through  such  introduction"  sold  the 
land,  and  that  '*^^  $1,000  is  a  reasonable  compensation. 
Counts  4  and  5  are  common  counts  for  "work  and  labor"  and 
on  account. 

The  only  evidence  of  employment  shown  by  the  bill  of  ex- 
ceptions is  a  written  contract,  under  seal,  dated  March  26, 
1906,  by  which  the  exclusive  right  to  sell  the  land  is  given 
to  the  plaintiff  for  six  months,  and  it  states:  "We  also  agree 
that  if  the  said  John  Smith  secures  a  purchaser  for  the  above- 
described  farm  at  $20  per  acre,  we  will  pay  him  $1,000  for 
making  the  sale ;  his  commissions  to  be  paid  out  of  the  first, 
purchase  money."  It  is  insisted  by  the  appellee  that  the 
general  charge  was  properly  given  in  favor  of  the  defendant, 
because  of  a  variance  between  the  allegata  and  probata.  This 
principle  is  undoubtedly  sustained  by  numerous  authorities, 
and  some  of  them  hold  specifically  that  an  allegation  of  a 
verbal  contract,  or  of  one  not  under  seal,  cannot  be  sustained 
by  proof  of  a  sealed  instrument.  It  is  also  stated  that  in- 
debitatus assumpsit,  under  the  common  counts,  cannot  be 
maintained  on  a  sealed  instrument:  Nesbitt  v.  Ware,  30  Ala. 
68;  Sommerville  v.  Stephenson,  3  Stew.  271;  Hatch  v.  Craw- 
ford, 2  Port.  54 ;  4  Cyc.  323,  324.  It  is  also  true,  even  as  to 
unsealed  instruments,  that,  in  order  to  maintain  inde])itatus 
assumpsit  on  the  contract,  the  party  suing  must  have  per- 
formed all  of  the  stipulations  of  the  contract  on  his  part, 
leaving  nothing  for  the  other  party  to  do  but  to  pay  the 
money:  Darden  v.  James,  48  Ala.  33;  Ezell  v.  King,  93  Ala. 
470,  9  South.  534;  Maas  v.  Montgomerv^  I.  Works,  88  Ala.  323, 
6  South.  701;  Wilson  v.  Smith,  111  Ala.  170,  20  South.  134; 
Martin  v.  Massie,  127  Ala.  504,  29  South.  31;  4  Cyc.  326-328. 
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■*^'^  But  we  do  not  understand  that,  in  this  ease,  it  is  neces- 
sary to  resort  to  the  coniraon  counts,  nor  do  we  think  there 
is  any  substantial  variance  between  the  allegations  of  the 
complaint  and  the  evidence.  The  fact  that,  in  stating  the 
legal  effect  of  the  contract,  no  mention  was  made  of  the  pro- 
vision that  the  commissions  were  to  be  paid  out  of  the  first 
purchase  money  does  not  constitute  a  substantial  variance: 
Finch  V.  Guardian  Trust  Co.,  92  Mo.  App.  263.  The  grava- 
men of  the  cause  of  action  under  the  special  counts  is  that 
the  defendant  had  previously  entered  into  an  agreement  with 
the  plaintiff,  stating  in  legal  effect  what  that  agreement  was ; 
that  after  the  plaintiff  had  performed  services  under  that 
contract,  and  had  introduced  to  the  defendants  a  prospective 
purchaser,  the  defendants  (by  an  agreement  between  the 
plaintiff  and  themselves)  undertook  to  carry  on  the  further 
negotiations  for  the  sale  of  the  property,  and  did  consummate 
a  sale,  and  that  thereby  the  defendant  undertook  and  assumed 
to  pay  the  plaintiff  a  reasonable  compensation  for  his  ser- 
vices. "While  the  original  contract  may  be  introduced  in 
evidence,  and  would  furnish  a  basis  for  the  ascertainment  of 
reasonable  compensation,  yet  the  suit  is  essentially  upon  the 
new  or  modified  contract,  and  not  upon  the  sealed  instrument. 
It  will  not  be  disputed  that,  if  the  defendants  had  effected 
a  sale  at  $20  per  acre,  they  would  have  been  liable  for  the 
$1,000  agreed  to  be  paid;  for  they  were,  by  agreement,  acting 
in  place  of  the  plaintiff  in  consummating  the  sale.  It  is  also 
evidently  true  that  if  the  plaintiff  had  continued  the  negotia- 
tions, and  finally,  by  the  consent  and  acquiescence  of  the 
defendants,  effected  a  sale  for  a  less  amount,  he  would  be  en- 
titled to  some  compensation.  If,  then,  the  defendants,  acting 
in  place  of  the  plaintiff  in  conducting  the  negotiations  and 
at  the  same  time  representing  themselves,  '*^*  concluded  a 
sale  for  a  less  consideration,  which  was  satisfactory  to  them- 
selves, it  is  difficult  to  see  how  they  could  thus  absolve  them- 
selves from  all  obligation  to  compensate  the  plaintiff  for  the 
services  which  he  had  rendered  and  of  which  they  had  availed 
themselves. 

At  an  early  day  in  Alabama,  when  the  distinction  between 
sealed  and  unsealed  instruments  was  probably  more  marked 
than  at  this  time,  it  was  said:  "Covenant  can  only  be  main- 
tained upon  a  writing  under  seal.  If  a  contract  be  unat- 
tested by  seal,  or  is  unwritten,  the  action  by  which  redress 
can  be  had  for  performance  is  debt  or  assumpsit,  or  either, 
according  to  the  subject  matter.  If  new  terms  are  intro- 
duced into  a  contract,  other  duties  imposed,  or  another  day 
provided  for  its  consummation,  it  is  clear  that  the  original 
contract  does  not  remain  unimpaired,  so  that  an  action  would 
then  lie  for  a  breach  of  its  stipulations. ' '  The  court  went  on 
to  holi  that  the  remedy  was  on  the  modified  parol  agreement: 
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McVoy  V.  Wheeler,  6  Port.  201,  To  the  same  effect  are  the 
cases  holding  that,  when  a  written  building  contract  is  subse- 
quenth^  modified  by  the  parties,  the  contractor  may  recover 
on  a  quantum  meruit :  Hutchinson  v.  CuUum,  23  Ala.  622.  It 
is  a  general  principle,  frequently  applied  to  builders'  con- 
tracts and  to  others,  that  a  modification  of  the  requirements 
by  mutual  consent  will  be  a  waiver  of  special  stipulations 
thereby  rendered  impossible,  and  that  the  party  who  consents 
to  such  modification  is  liable  for  reasonable  compensation  to 
the  other  party,  whose  work  and  labor  has  been  accepted  and 
availed  of:  Cornish  v.  Suydam,  99  Ala.  620,  13  South.  118; 
6  Cyc.  84;  Davis  v.  Badders,  95  Ala.  348,  11  South.  422. 

Coming  particularly  to  the  rights  of  real  estate  brokers,  it 
may  be  stated  as  a  general  proposition  that  a  *^^  broker  em- 
ployed to  sell  land  is  entitled  to  his  compensation  if  he  brings 
to  the  seller  a  purchaser  able,  ready  and  willing  to  purchase 
on  the  terms  named,  or  if  he  brings  them  together  and  the  sale 
is  afterward  consummated  by  the  seller  himself.  Again,  if  he 
introduces  a  prospective  purchaser,  and  the  seller  undertakes 
to  conduct  the  negotiations,  and  finally  sells  the  property  for 
less  than  the  terms  named  in  the  contract,  he  thereby  waives 
his  right  to  insist  on  the  terms  of  the  contract  in  that  respect, 
and  is  liable  at  least  for  a  reasonable  commission,  and  the 
contract  may  be  introduced  as  a  guide  for  the  jury  in  arriv- 
ing at  what  is  reasonable  compensation:  Jones  v.  Henry,  15 
Misc.  Rep.  151,  36  N.  Y.  Supp.  483 ;  Plant  v.  Thompson,  42 
Kan.  664,  16  Am.  St.  Rep.  512,  22  Pac.  726;  Sylvester  v. 
Johnson,  110  Tenn.  392,  75  S.  W.  923;  Stinde  v.  Blesch,  42 
Mo.  App.  578 ;  Ratts  v.  Shepherd,  37  Kan.  20,  14  Pac.  496 ; 
Martin  v.  Silliman,  53  N.  Y.  615.  It  is  true,  also,  as  a  general 
proposition,  that  if  a  person  enters  into  a  contract  with  an 
agent  authorizing  him  to  sell  land,  and  the  agent  fails  after 
a  reasonable  time  to  effect  a  sale,  or,  according  to  some  au- 
thorities, at  any  time,  the  principal  may  sell  his  own  land, 
or  do  so  by  another  agent,  unless  he  has  bound  himself  not 
to  do  so :  Sibbald  v.  Bethlehem  I.  Co.,  83  N.  Y.  378,  38  Am. 
Rep.  441.  In  this  case  it  is  said:  "If,  after  a  broker  has 
been  allowed  a  reasonable  time,  ....  the  seller  in  good 
faith  and  fairly  has  terminated  the  agency,"  the  agent  is  not 
entitled  to  commissions  on  a  sale  otherwise  made,  although  the 
sale  is  made  to  one  who  has  been  introduced  by  the  agent :  83 
N.  Y.  390,  38  Am.  Rep.  451. 

In  the  view  we  take  of  this  case  it  is  not  necessary  to  deter- 
mine whether  the  fact  that  the  contract  gives  the  exclusive 
right  to  the  agent  and  fixes  a  definite  time  within  which  the 
sale  shall  be  made  modifies  this  principle,  '**®  though  it  would 
seem  that  the  time  fixed  by  the  parties  in  the  contract  would 
be  persuasive  to  show  what  was  a  "reasonable  time."  The 
New  York  court  of  appeals  has  held  that,  when  a  person  has 
given  an  agent  the  exclusive  right  to  sell,  the  principal  can- 
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not  relieve  himself  from  paying  the  commissions  by  selling 
the  property:  Moses  v.  Bierling,  31  N,  Y.  462.  So  held  the 
supreme  court  of  Iowa;  but  there  were  special  provisions 
in  the  contract:  Metcalf  v.  Kent,  104  Iowa,  487,  73  N.  W. 
1037.  On  the  other  hand,  the  same  court  has  held  that,  where 
there  were  no  special  provisions  negativing  the  right  of  the 
principal  to  sell,  he  could  sell  to  another  person,  not  brought 
to  him  by  the  agent:  Ingold  v,  Symonds,  125  Iowa,  82,  99 
N.  W.  713,  citing  cases.  Our  own  court. has  held  that  "the 
owner  of  real  estate,  by  employing  an  agent  to  effect  a  sale 
thereof,  does  not  thereby  preclude  himself  from  employing 
other  agents  to  sell  it,  or  from  effecting  a  sale  himself,  pro- 
vided that  in  making  the  sale  himself  he  acts  in  good  faith"; 
also  that  "the  owner  of  real  estate  cannot  avail  himself  of  the 
services  of  an  agent  employed  by  him,  who  procured  a  pur- 
chaser, to  effect  the  sale  himself  to  such  purchaser,  and 
thereby  deprive  the  agent  of  his  commissions;  nor  can  he, 
merely  to  save  the  commissions  agreed  to  be  paid  to  the  agent, 
effect  such  sale  at  a  small  reduction  of  price,"  or  by  making 
immaterial  changes;  and  in  that  case  it  was  said  that  "fair 
dealing  between  the  parties  would  demand  of  the  owner  that 
he  disclose  his  intention  to  the  agent  before  concluding  the 
sale."  The  testimony  is  not  set  out  in  that  case,  but  the 
judgment  for  the  defendant  was  sustained:  Cook  v.  Forst, 
116  Ala.  395,  22  South.  540. 

Much  stress  is  laid  in  the  cases  on  the  facts  whether  the 
agent  has  had  a  reasonable  time  to  effect  the  sale  "*•**  and 
failed,  whether  the  contract  has  been  terminated,  and  whether 
the  principal  acted  in  good  faith.  In  a  case  where  a  sale  was 
effected  by  the  principal  to  the  party  with  whom  the  agent 
had  previously  been  negotiating,  we  said:  "Under  these 
authorities,  and  in  view  of  the  conflict  in  the  testimony  as  to 
the  nature  of  the  contract  between  the  parties,  and  as  to 
whether  there  was  a  revocation  of  the  authority  to  the  plain- 
tiffs to  sell,  there  was  no  error  in  the  refusal  of  the  court  to 
give  the  general  charge  in  favor  of  the  defendant.  If.  as 
claimed  by  the  plaintiffs,  they  were  interrupted  in  their 
negotiations  for  a  sale  of  the  property  by  the  request  of  the 
defendant  to  hold  the  proposition  for  a  few  days,  until  he 
could  ascertain  whether  he  could  borrow  the  money,  and  dur- 
ing said  few  days,  without  terminating  the  agency,  defendant 
continued  the  negotiations  along  the  same  line,  and  concluded 
the  sale  even  at  a  less  purchase  price,  the  brokers  would  be  en- 
titled to  their  commissions":  Ilutto  v.  Stough  &  Harnsby,  157 
Ala.  566,  47  South.  1031. 

Under  these  authorities,  we  hold  that  the  court  erred  in  giv- 
ing the  general  charge  in  favor  of  the  defendants. 

The  fact  that  Smith  had  not  taken  out  license  as  a  broker 
did  not  invalidate  his  contract:  Sunflower  Lumber  Co.  v. 
Turner  Supply  Co.,  158  Ala.  191,  132  Am.  St.  Rep.  20,  48 
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South.  510.     The  evidence  showed,  at  any  rate,  that  he  was 
not  engaged  in  that  business. 

The  judgment  of  the  court  is  reversed  and  the  cause  re- 
manded. 

Dowdell,  C.  J.,  and  Denson  and  Mayfield,  JJ.,  concur. 


When  a  Broker  to  Sell  Land  has  Found  a  Purchaser  Beady  and  will- 
ing to  buy  upon  the  terms  proposed  by  the  owner,  he  has  earned  his 
commission,  although  through  the  fault  of  the  owner  the  sale  is  not 
consummated:  McFarland  v.  Lillard,  2  Ind.  App.  160,  50  Am.  St.  Eep. 
234;  or  although  the  owner  consummates  the  sale  himself:  Branch 
V.  Moore,  84  Ark.  462,  120  Am.  St.  Bep.  78;  Bowe  v.  Gage,  127  Wis. 
245,  115  Am,  St.  Eep.  1010. 

.471  Agent  Employed  to  Sell  Real  Estate,  who  first  brings  it  to  the 
notice  of  the  person  who  ultimately  becomes  the  purchaser,  is  en- 
titled to  his  commissions  on  the  sale,  although  the  latter  is  effected 
by  the  owner  of  the  property.  Nor  can  the  owner  evade  his  lia- 
bility to  pay  the  agent  his  commissions  by  selling  for  a  sum  less 
than  the  price  given  the  agent,  when  the  reduction  is  made  of  the 
owner's  own  accord:  Plant  v.  Thompson,  42  Kan.  664,  16  Am.  St.  Eep. 
512.     See,  also,  Branch  v.  Moore,  84  Ark.  462,  120  Am.  St.  Eep.  78. 

As  to  the  Failure  of  a  Broker  to  Obtain  a  License,  as  affecting  the 
validity  of  his  contracts,  see  Buckley  v.  Humason,  50  Minn.  195,  36 
Am.  St.  Eep.  637;  Douthart  v.  Congdon,  197  111.  349,  90  Am.  St.  Eep. 
167. 


FIES  V.  ROSSER. 

[162  Ala.  504,  50  South.  287.] 

QUIETING  TITLE — Necessity  of  Possession. — Equity  will  not 
entertain  a  bill  to  remove  a  cloud  from  title  in  favor  of  one  assert- 
ing a  legal  right  when  he  is  not  in  possession,  unless  he  shows  some 
impediment  to  the  assertion  of  his  rights  at  law.     (p.  58.) 

QUIETING  TITLE — Possession. — The  Existence  of  a  Life  Es- 
tate with  possession  by  one  holding  under  the  life  tenant  is  an  im- 
pediment to  the  assertion  by  a  reversioner  of  his  legal  rights,  and 
hence  he  may  maintain  a  bill  to  remove  a  cloud  upon  his  title,  al- 
though out  of  possession,      (p.  58.) 

PARTITION— Necessity  of  Possession  by  Plaintiff. — The  right 
to  maintain  partition  is  given  only  to  one  having  actual  or  construc- 
tive possession  of  the  land.     (p.  59.) 

PARTITION. — ^A  Mere  Reversioner,  Having  No  Right  to  or 
Interest  in,  the  present  use  or  enjoyment  of  the  property,  or  to  the 
proceeds  in  case  of  a  sale,  cannot  compel  partition  as  against  one 
holding  a  life  estate  in  the  entire  property,     (p.  59.) 

COTENANCY. — A  Tenant  by  the  Curtesy  under  Code,  section 
3765,  is  not  a  tenant  in  common  with  his  children,  under  section  3762. 
(p.  60.) 

EQUITY— Multifariousness. — A  Bill  for  Partition  and  to  re- 
move a  cloud  from  the  title  ib  not  multifarious,     (p.  60.) 

APPEAL — Failure  to  Make  Timely  Objection. — Where  an  ap- 
peal is  joint,  but  errors  are  assigned  separately  and  severally,  the 
ap[)ellee  should  object  to  a  severance  in  the  assignment,  without  per- 
mission, before  the  case  is  submitted,     (p.  60.) 
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Bill  of  Kate  0.  Rosser  against  Eugene  Fies  and  others. 
The  bill  avers  that  Jennie  Johns  undertook  to  execute  a  deed 
of  certain  land  to  her  husband,  L.  W,  Johns,  that  he  executed 
a  deed  of  the  land  to  Eugene  Fies,  that  Fies  executed  to  Johns 
a  mortgage  for  part  of  the  purchase  money  ,  that  the  complain- 
ant and  certain  respondents  other  than  Fies  are  the  heirs  and 
distributees  of  the  estate  of  Jennie  Johns,  and  that  she  died 
intestate.  The  bill  further  alleges  the  insanity  of  Jennie 
Johns  at  the  time  she  executed  the  deed  to  L.  W.  Johns. 
There  was  a  decree  for  the  complainant  and  the  respondents 
appealed. 

Tillman,  Bradley  &  Morrow  and  Frank  S.  White  &  Sons, 
for  the  appellants. 

H.  C.  Meade,  A.  D.  Perdue  and  F.  E.  Blackburn,  for  the 
appellee. 

^o''  ANDERSON,  J.  The  bill  in  this  case  claims  nothing 
more  than  a  reversionary  interest  in  the  property,  as  it  con- 
cedes the  title  of  Fies  to  the  life  estate  of  L.  W.  Johns,  the 
husband  of  Jennie  Johns,  which  L.  W.  Johns  acquired  upon 
the  death  of  his  said  wife,  and  which  was  conveyed  by  his 
warranty  to  Fies,  notwithstanding  the  deed  from  Jennie  Johns 
to  her  husband,  the  said  L.  W.  Johns,  may  be  void.  The 
bill  seeks,  however,  to  cancel  said  deed  from  the  mother,  Jennie 
Johns,  to  L.  W.  Johns,  as  a  cloud  upon  the  reversionary  in- 
terest, the  cancellation  of  which  is  essential  to  the  establish- 
ment of  any  interest  whatever  in  the  complainant  to  the  land; 
for,  if  said  deed  is  valid,  Fies  acquired  an  absolute  title  under 
his  purchase  from  L.  W.  Johns. 

508  < '  ijijjg  j.^ig  jg  ^gii  established  that  a  court  of  equity  will 
not  entertain  a  bill  to  remove  a  cloud  from  the  title  to  la;nd 
in  favor  of  a  person  asserting  a  l§gal  right  when  he  is  not 
in  possession,  unless  he  shows  some  special  equity;  that  is, 
some  obstacle  or  impediment  which  would  prevent  or  embar- 
rass the  assertion  of  his  rights  at  law":  3  Mayfield's  Digest, 
p.  197,  sec.  418.  In  the  case  before  us  the  existence  of  the 
life  estate  and  the  possession  of  the  land  by  the  respondent, 
holding  under  a  life  tenant,  is  an  obstacle  or  impediment  in 
the  way  of  an  assertion  by  the  complainant,  as  reversioner, 
of  her  legal  rights,  and  under  the  principles  above  stated  the 
complainant,  although  out  of  possession,  has  a  right  to  main- 
tain a  bill  in  equity  to  remove  a  cloud  from  her  title  in  re- 
version: Mitchell  V.  Baldwin,  154  Ala.  346,  45  South.  715; 
Lansden  v.  Bone,  90  Ala.  446,  8  South.  65. 

Section  5231,  Code  of  1907,  gives  the  chancery  court  juris- 
diction to  partition  by  division  or  to  sell  for  partition  any 
property,  real  or  personal,  held  by  joint  owners  or  tenants  in 
common,  whether  the  defendant  denies  the  title,  or  sets  up  ad- 
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verse  possession  or  not.  This  statute,  as  last  amenffed,  was 
construed  in  the  case  of  Brown  v.  Hunter,  121  Ala.  210,  25 
South.  924,  to  mean  that  a  complainant  need  not  be  in  pos- 
session in  order  to  maintain  a  bill  for  partition.  But  we  do 
not  understand  it  as  holding  that  she  could  maintain  the  bill 
if  she  was  not  entitled  to  the  possession,  as  it  says  she  must 
be  entitled  to  share  in  the  distribution,  and  we  think  that  tue 
complainant  must  be  entitled  to  possession  or  the  immediate 
use  of  the  proceeds  after  the  sale  in  order  to  compel  a  sale 
of  the  land  for  partition. 

The  common-law  rule  as  to  partition  has  been  considerably 
enlarged  and  extended  by  our  statute,  and  we  have  many 
authorities  holding  that,  when  the  partition  is  sought  by  one 
having  the  right  to  compel  same,  all  ^*^  interest  can  be 
brought  in,  whether  in  praesenti  or  in  reversion.  We  find 
no  case,  however,  holding  that  one  who  has  a  mere  reversion- 
ary interest — not  right  to  a  present  use  or  enjoyment  of  the 
land  or  of  the  proceeds  of  a  sale  of  same — can  maintain  a 
bill  for  partition  as  against  those  who  are  entitled  to  the 
present  and  entire  use  and  enjoyment  of  same.  On  the  other 
hand,  we  find  the  general  rule  to  be,  as  laid  down  by  other 
courts  and  text-writers,  that  "a  remainderman  or  reversioner 
may  be  made  party  defendant  in  an  action  for  partition.  He 
cannot  institute  the  action,  at  least  against  others  not  seised 
of  a  like  estate  in  common  with  them.  The  right  is  only 
given  to  one  having  actual  or  constructive  possession  of  the 
land  sought  to  be  partitioned.  A  remainderman  has  neither ' ' : 
Knapp  on  Partition,  24;  Freeman  on  Cotenancy  and  Parti- 
tion, sec.  446,  and  cases  cited  in  note  1. 

In  the  case  of  Tieman  v.  Baker,  63  Tex.  641,  in  discussing 
who  had  the  right  to  compel  partition,  it  was  said:  "When 
the  right  to  possess  the  entire  property  exists  in  one  holding 
a  life  estate,  if  such  person  has  no  other  estate,  no  right  to 
partition  exists;  for  it  could  confer  no  benefit,  as  no  higher 
estate  can  be  acquired  by  partition."  This  rule  has  been 
modified  by  our  statute,  only  to  the  extent  of  permitting  par- 
tition by  one,  whether  in  possession  or  not,  but  not  so  as  to 
authorize  one  who  is  not  entitled  to  the  present  use  and  en- 
joyment of  the  property  or  the  proceeds  of  a  sale  to  maintain 
a  bill  for  partition. 

In  the  case  at  bar,  the  bill  shows  that  Fies  owns  the  life 
estate  of  L.  W.  Johns  in  and  to  the  entire  property,  and  that 
no  one  else  is  entitled  to  the  use  or  enjoyment  of  same  until 
the  termination  of  said  life  estate.  The  complainant,  being 
a  mere  reversioner  and  having  no  right  or  interest  in  the  pres- 
ent use  and  enjoyment  of  ^^^  the  property,  or  to  the  proceeds 
in  case  of  sale,  cannot  compel  partition  as  against  one  holding 
an  outstanding  life  estate  in  and  to  the  entire  property. 
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The  cases  earnestly  relied  upon  by  the  complainant  in  sup- 
port of  her  right  to  a  partition,  Fitts  v.  Craddock,  144  Ala. 
437,  113  Am.  St.  Rep.  53,  39  South.  506,  McQueen  v.  Turner, 
91  Ala.  273,  8  South.  863,  and  Gayle  v.  Johnson,  80  Ala.  395, 
are  not  in  conflict  with  the  present  holding,  and  are  easily 
distinguished  from  this  case.  In  the  Fitts  case,  the  complain- 
ant owned  the  entire  life  estate,  as  well  as  an  undivided  half 
interest  in  the  remainder,  and  was  entitled  to  a  present  use 
and  enjoyment  of  the  property,  or  the  proceeds  of  the  sale. 
In  the  McQueen  case,  there  was  no  intervening  life  estate  in 
and  to  the  entire  property  to  exclude  the  complainants  from 
the  immediate  right  to  the  use  and  enjoyment.  There  was 
a  life  estate  in  and  to  an  undivided  interest  of  one  of  the 
tenants  in  common,  the  husband  of  one  of  the  heirs.  The 
case  of  Gayle  v.  Johnson  has  no  application.  The  partition 
was  sought  by  the  life  tenant — one  who  had  a  present  right 
to  the  use  and  enjoyment  of  the  property. 

"We  do  not  think  that  L.  W.  Johns  became  a  tenant  in  com- 
mon with  his  children,  under  the  terms  of  section  3762,  Code 
of  1907,  as  he  did  not  take  the  life  estate  by  descent,  but  got 
it  under  section  3765.  Should  a  husband  take  under  subdi- 
vision 6,  section  3754,  then  he  might  take  as  heir  of  his  wife, 
but  he  takes  by  curtesy  under  section  3765. 

A  bill  for  partition  and  to  remove  a  cloud  from  the  title 
is  not  multifarious:  Tindal  v.  Drake,  51  Ala.  574;  Berry  v. 
Webb,  77  Ala.  507.  But  we  need  not  consider  the  demurrers 
proceeding  upon  this  theory,  as  the  partition  feature  of  the 
present  bill  is  in  effect  eliminated. 

°^^  It  is  insisted  that  this  case  should  be  affirmed  because 
of  the  fact  that  there  was  a  joint  appeal,  and  no  summons 
and  severance  in  the  assignment  of  errors,  and  that  there  were 
no  joint  demurrers  or  rulings  which  affected  all  of  the  appel- 
lants. It  is  sufficient  to  say  that  errors  were  assigned  sepa- 
rately and  severally,  and  presumably,  before  the  case  was 
submitted,  and  the  appellee  should  have  objected  to  a  sever- 
ance in  the  assignment,  without  permission,  before  the  case 
was  submitted. 

As  indicated  by  the  opinion  of  the  chancellor,  he  seems  to 
have  proceeded  upon  the  idea  that  the  demurrers  all  went  to 
the  bill  as  a  whole.  The  last  ground.  No.  24,  assigned  all 
grounds  to  so  much  of  the  bill  as  sought  a  partition,  and  the 
twentieth  ground  presents  the  very  question  of  the  complain- 
ant's right  to  partition,  because  Fies  is  entitled  to  a  life  es- 
tate in  the  entire  property. 

The  chancellor  properly  overruled  the  general  demurrer  for 
want  of  equity,  as  well  as  those  questioning  the  complainant's 
right  to  a  cancellation  of  the  deed,' and  the  decree  in  this  re- 
spect is  affirmed,  but  erred  in  overruling  the  demurrers  going 
to  the  complainant's  right  to  a  partition,  and  the  decree  is 
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reversed  in  this  respect,  and  one  is  here  rendered  sustaining 
same. 

Affirmed  in  part,  and  reversed,  rendered  and  remanded. 

Dowdell,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


The  Sule  That  a  Suit  to  Quiet  Title  cannot  he  Maintained  unless  the 
plaintiif  is  in  possession  (Helden  v.  Hellen,  80  Md.  616,  45  Am.  St. 
Rep.  371;  Wetherell  v.  Eberle,  123  111.  666,  5  Am.  St.  Rep.  574)  is 
not  without  exceptions:  Sneathen  v.  Sneathen,  104  Mo.  201,  24  Am. 
St.  Rep.  326;  Clay  v.  Hammond,  199  111.  370,  93  Am.  St.  Rep.  146; 
Casgrain  v.  Hammond,  134  Mich.  419,  104  Am.  St.  Rep.  610.  When 
•courts  of  equity  grant  relief  upon  the  principle  of  quia  timet,  thus 
preventing  any  vexatious  or  wrongful  use  o^  agreements  which  by 
construction  are  declared  in  fact  conditions  subsequent,  and  remov- 
ing them  as  a  cloud  upon  title,  it  is  immaterial  whether  the  plaintiff 
is  in  possession  of  the  premises:  Mash  v.  Bloom,  130  Wis.  366,  118 
Am.  St.  Rep.  1028. 

Bills  to  Bemove  Clouds  on  Title  are  discussed  in  the  note  to  Scott  v. 
Onderdonk,  67  Am.  Dec.  110.  Remaindermen  out  of  possession,  and 
while  the  life  tenant  is  alive,  are  authorized  by  the  Iowa  statute  to 
bring  an  action  to  determine  and  quiet  their  title,  but  they  must  do 
so  within  the  statutory  period:  Murray  v.  Quigley,  119  Iowa,  6,  97 
Am.  St.  Rep.  276. 

As  to  Who  are  Entitled  to  Partition,  see  the  note  to  Nichols  v. 
Nichols,  67  Am.  Dec.  703.  The  general  rule  is  that  every  cotenant 
is  entitled  to  partition  as  a  matter  of  right:  O'Brien  v.  Mahoney, 
179  Mass.  200,  88  Am.  St.  Rep.  371.  As  to  whether  he  must  have 
possession  in  order  to  maintain  an  action,  see  La  Cotts  v.  Pike,  91 
Ark.  26,  134  Am.  St.  Rep.  48;  Peterman  v.  Kingsley,  140  Wis.  666, 
133  Am.  St.  Rep.  1107. 

The  Partition  of  Estates  in  Reversion  or  Bemainder  is  discussed  in 
notes  to  Fitts  v.  Craddock,  113  Am.  St.  Rep.  55;  Aydlett  v.  Pendle- 
ton, 32  Am.  St.  Rep.  778.  That  remaindermen  cannot  compel  parti- 
tion or  a  sale  for  partition  where  their  rights  are  purely  contingent, 
and  it  is  impossible  to  say  who  are  the  ultimate  owners  of  the  re- 
mainder, see  Rutherford  v.  Rutherford,  116  Tenn.  383,  115  Am.  St. 
Rep.  799.  And  according  to  McConnell  v.  Bell,  121  Tenn.  198,  130 
Am.  St.  Rep.  770,  a  life  tenant  cannot  maintain  a  suit  for  partition 
against  a  remainderman  and  have  the  property  sold  for  a  division  of 
the  proceeds. 


UNDERWOOD  v.  UNDERWOOD. 

[162  Ala.  553,  50  South.  305.] 

APPEAL — Failure  to  Take  iu  Time. — An  appeal  from  a  decree 
•on  a  demurrer,  taken  more  than  thirty  days  from  the  rendition  of 
the  decree,  should  be  dismissed,     (p.  63.) 

APPEAL— Effect  of  Taking  Out  of  Time. — The  trial  court  may 
disregard  an  appeal  from  a  decree  sustaining  a  demurrer  to  a  bill, 
with  leave  to  amend,  allowed  by  the  register  at  a  time  when  no 
appeal  could  be  taken,  and  may  dismiss  the  bill  if  the  complainant 
istands  thereon  and  refuses  to  amend,      (pp.  63,  64.) 

EQUITY — Jurisdiction  to  Protect  Future  Rights  in  Personalty. 
Hquity   will  protect   by  quia  timet  a   future  right  of  enjoyment  in 
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personal  property  in  danger  of  loss  or  deterioration  in  the  hands  of 
a  person  entitled  to  its  present  possession,     (p.  64.) 

WILL — Use  of  Personal  Property  by  Life  Tenant. — In  case  of 
a  bequest  for  life  of  livestock,  vehicles,  tools,  household  furniture, 
corn  and  cotton-seed,  on  the  farm  of  the  testator,  the  use  of  such 
personalty  by  the  life  tenant  of  necessity  consists  in  its  consump- 
tion, and  the  gift  may  amount  to  an  absolute  one,  for  the  use  of  the 
property  and  the  property  itself  cannot  exist  separately,     (p.  65.) 

LIFE  ESTATE  In  Personalty— Conversion— Pleading. — A  bill 
by  a  remainderman  averring  that  the  life  tenant  in  personal  property 
will  convert  it  all,  without  showing  any  facts  justifying  that  conclu- 
sion, is  insuflicient.     (p.  65.) 

LIFE  ESTATE — Right  to  Rents.— A  Tenant  for  Life  in  Land 
is  entitled  to  the  rents  therefrom  during  the  term.     (p.  66.) 

LIFE  ESTATE  in  Personalty — Right  to  Consume. — A  life  es- 
tate in  personal  property  gives  the  donee  the  right  to  consume  such 
articles  as  cannot  be  enjoyed  without  consuming  them,  as  well  as  the 
right  to  wear  out,  by  use,  such  as  cannot  be  used  without  wearing 
out.     (p.  66.) 

WILL — Liability  of  Life  Tenant  in  Personalty  to  Remainder- 
men.— The  extent  of  liability  of  a  life  tenant  in  personalty  over  to 
the  remaindermen  is  governed  by  the  intention  of  the  donor,  as  mani- 
fested in  the  instrument  which  evidences  the  gift;  and,  if  the  parties 
claim  under  a  will,  the  intention  of  the  testator  is  to  be  collected,  not 
from  the  particular  clause,  but  from  the  whole  instrument,     (p.  66.) 

WILL — Life  Tenant  in  Personalty — Security  to  Remaindermen. 
Where  a  testator  who  owns  a  farm  gives  at  least  a  part  of  the  real 
estate,  and  all  his  personal  property,  to  his  wife  for  life,  at  her  death 
the  personal  property  to  go  to  his  son,  she  is  entitled  to  the  use  of 
the  personalty  even  to  the  extent  of  consuming  it,  if  the  use  neces- 
sarily results  in  consumption,  and  the  remainder,  if  any,  passes  to 
the  son  at  her  death.  And  he  cannot  require  her  to  give  security  for 
the  preservation  of  the  personalty,  nor  demand  a  sale  of  it.     (p.  66.) 

Gunter  &  Gunter,  for  the  appellant. 

Marks  &  Sayre,  for  the  appellee. 

665  MAYFIELD,  J.  This  was  a  bill  filed  by  a  remainder- 
man as  to  personal  property,  to  require  an  account  of  the 
items  and  value  of  the  property  received  by  the  life  tenant 
under  the  will  of  the  testator,  which  also  vested  a  remainder 
in  the  complainant,  and  prayed  that  all  of  said  property,  or 
such  of  it  as  should  be,  be  sold  and  converted  into  cash  in 
order  to  secure  to  orator,  as  remainderman,  his  rights  under 
the  fifth  clause  of  the  will,  and  that  the  use  of  the  property 
not  sold,  and  the  interest  of  the  proceeds  of  that  sold,  be  Sfe- 
cured  to  the  life  tenant,  and  that  the  property  not  sold  and 
the  net  proceeds  of  that  sold  be  secured  to  orator  as  remain- 
derman. The  life  tenant,  who  was  the  wife  of  the  testator 
(the  complainant,  remainderman,  being  the  son  of  the  tes- 
tator), interposed  demurrers  to  the  original  bill,  which  were 
sustained  upon  a  hearing,  with  leave  to  amend  on  the  ninth 
day  of  August,  1907.  On  the  twentieth  day  of  August,  1907, 
in  response  to  a  request,  the  court  assigned  definite  grounds 
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for  sustaining  the  demurrers.  The  order  states  that  each  and 
every  ground  of  the  demurrer  is  well  taken,  except  the  one 
which  recites  that  the  allegations  of  '^^^  the  bill  are  merely 
a  statement  of  the  conclusions  of  the  pleader.  Complainant 
amended  his  bill  on  the  thirtieth  day  of  Augiist,  1907,  and  to 
the  amended  bill  the  respondent  again  interposed  her  demur- 
rers, upon  the  same  grounds  interposed  to  the  original  and 
certain  additional  grounds.  This  demurrer  was  heard  on  the 
seventh  day  of  September,  1907.  The  demurrer  was  sus- 
tained by  the  court,  and  the  complainant  was  allowed  until 
the  first  day  of  the  next  term  in  which  to  amend  his  bill.  On 
the  twenty-fourth  day  of  October  complainant  applied  for  an 
appeal  and  gave  security  for  the  costs,  and  notice  of  the  ap- 
peal was  on  the  same  day  issued  by  the  register  and  served 
upon  the  respondent.  On  the  thirteenth  day  of  November, 
1907,  the  judge  of  the  court  set  aside  or  annulled  the  order 
allowing  an  appeal  from  the  decree  on  demurrer,  on  the 
ground  that  it  was  taken  after  the  lapse  of  thirty  days,  and, 
the  complainant  standing  by  his  bill  and  declining  to  amend, 
the  judge  dismissed  the  bill  out  of  the  court  and  taxed  the 
complainant  with  the  costs.  From  this  decree  of  dismissal 
the  appeal  is  taken,  and  complainant  here  assigns  as  error 
the  sustaining  of  the  demurrers  to  the  original  bill  and  to  the 
amended  bill  and  the  dismissing  of  the  bill  without  preju- 
dice. 

The  appellee  moves  to  dismiss  the  appeal  for  that  it  was 
not  taken  within  the  time  required  by  law,  in  that  the  first 
appeal  allowed  by  the  register  was  more  than  thirty  days 
after  the  sustaining  of  the  demurrer,  and  for  that,  after  this 
appeal  was  taken,  the  judge  or  chancellor  had  no  power  or 
authority  to  make  any  further  orders  or  to  set  aside  the  ap- 
peal allowed  by  the  register.  It  requires  no  argument  or 
authority  to  show  that,  if  the  first  appeal  is  the  only  one 
shown  by  the  record,  it  should  be  dismissed,  because  it  is  upon 
a  decree  on  demurrer  and  was  taken  more  than  thirty  days 
from  the  rendition  of  the  decree;  but,  of  course,  no  appeal 
could  be  taken  at  the  ^'^'^  time  the  attempt  was  made  by  the 
complainant  and  the  register  to  perfect  the  appeal.  It  was 
Avholly  void  because  not  authorized.  The  trial  court,  or  this 
court,  could  not  give  or  accord  it  any  validity,  and  there  was 
nothing  improper  in  the  trial  court's  disregarding  it.  Con- 
sequently the  appeal  is  taken  from  the  decree  of  November 
13,  1907. 

It  does  not  appear  that  any  application  was  made  by  the 
complainant  to  be  allowed  to  further  amend;  but  it  is  affirm- 
atively shown  that  he  declined  so  to  do.  It  likewise  does 
not  appear  that  he  requested  that  the  bill  be  dismissed 
without  prejudice  or  upon  the  motion  of  the  complainant; 
all  that  the  record  shows  being  that  the  complainant  had 
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failed  to  amend  his  bill  from  the  seventh  day  of  September, 
1907,  until  the  thirteenth  day  of  November,  1907,  and  that  he 
was  allowed  time  within  which  to  amend  his  bill,  when  the 
demurrer  was  sustained.  There  was  no  other  course  open  to 
the  trial  court  than  to  dismiss  the  bill,  the  demurrer  having 
been  sustained,  and  the  complainant  declining  to  amend.  We 
find  no  error  in  any  of  the  orders  or  decrees  of  the  trial  court 
in  this  matter.  The  bill,  we  think,  is  wholly  insufficient  as 
one  upon  which  to  grant  the  relief  prayed,  or  any  other  re- 
lief, so  far  as  its  allegations  show. 

It  is  true,  as  stated  by  this  court  in  the  case  of  Bethea  v. 
Bethea,  116  Ala.  265,  22  South.  561  (quoting  from  the  lan- 
guage of  Mr.  Justice  Story),  that:  "Where  there  is  a  future 
right  of  enjoyment  of  personal  property,  courts  of  equity 
will  now  interpose  and  grant  relief  upon  a  bill  quia  timet, 
where  there  is  any  danger  of  loss  or  deterioration,  or  injury 
to  it  in  the  hands  of  the  party  who  is  entitled  to  the  present 
possession" — citing  a  number  of  Alabama  cases.  We  cannot 
agree  with  counsel  for  the  appellant  that  the  case  made  by 
this  bill  is  as  strong  as,  or  stronger  than,  any  of  the  cases  re- 
ferred to.  It  appears  ^^^  from  the  bill  that  the  testator  was 
the  husband  of  the  life  tenant  and  the  father  of  the  remain- 
derman, and  that,  after  disposing  of  his  real  estate  by  the 
fourth  item  of  his  will,  he  gave  all  his  personal  property  to 
his  wife,  the  respondent,  during  her  life,  and  at  her  death 
to  complainant,  her  son.  The  language  of  the  will  is  as  fol- 
lows: "Item  4.  I  further  hereby  will  to  my  wife.  Piety  J. 
Underwood,  for  her  use  and  benefit  during  her  life,  all  of 
my  personal  property,  including  horses,  mules,  cattle,  hogs, 
wagons,  buggy,  etc.,  and  all  household  and  kitchen  furniture, 
and  at  her  death  said  personal  property  I  will  to  my  son, 
William  H.  Underwood." 

The  bill  contains  an  inventory  of  the  property,  which  is 
made  an  exhibit,  which  shows  one  mule,  one  horse,  cow  and 
calf,  a  wagon,  a  buggy,  and  harness,  from  one  hundred  and 
twenty-five  dollars  to  one  hundred  and  forty  dollars  in  cash, 
the  proceeds  of  the  sale  of  cotton  raised  upon  the  lands, 
cotton-seed,  plow  tools,  fifty  bushels  or  more  of  corn,  fodder, 
etc.,  a  watch  and  chain,  and  household  and  kitchen  furniture. 
It  clearly  appears  that  it  was  the  intention  of  the  testator  that 
his  wife  should  have  the  use  of  this  property  during  her  life, 
and  that  if  anything  remained  at  her  death,  it  would  go  to 
the  complainant  or  remainderman.  To  sell  this  property  and 
allow  the  wife  the  interest  only  would  entirely  defeat  the  pur- 
pose of  the  will ;  while  to  require  her  to  give  bond  or  security 
for  the  same,  to  the  remainderman,  to  secure  his  rights  under 
the  will,  might  entirely  deprive  her  of  any  benefit  to  be  de- 
rived from  the  property,  and  might  impose  upon  her  a  bur- 
den which  she  could  not  discharge.     The  use  of  by  far  the 
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greater  part  of  the  property — that  is,  the  most  valuable  por- 
tion of  it — would  of  necessity  consume  the  property.  The  life 
tenant  may  outlive  the  mule,  the  horse,  or  the  cow;  and  the 
use  of  the  wagon,  buggy,  and  harness,  the  cash,  cotton-seed, 
corn,  and  fodder,  and  farming  utensils,  for  any  great  length 
of  time,  ^^^  of  course  would  consume  them.  It  is  this  use, 
during  her  life,  whether  that  period  be  long  or  short,  to  which 
she  is  entitled,  and  to  take  this  property  and  sell  it,  or  to 
sell  the  other  property  which  might  not  be  destroyed  by  its 
use,  such  as  household  and  kitchen  furniture,  would  be  some- 
thing clearly  beyond  the  intention  of  the  testator. 

If  any  wrong  or  fraud  on  the  part  of  the  life  tenant  was 
shown,  or  if  it  appeared  that  the  property  was  being  claimed 
by  some  person  not  entitled  to  it,  or  that  one  was  claiming 
the  interest  of  the  remainderman  rather  than  that  of  the  life 
tenant,  there  would  be  some  ground  for  equity  to  interpose, 
to  preserve  the  property;  but  interposition  of  a  court  of 
equity,  so  far  as  appears  from  this  bill,  would  defeat  the  rights 
of  the  life  tenant,  rather  than  protect  the  rights  of  the  re- 
mainderman. It  certainly  cannot  be  a  reason  for  depriving 
the  life  tenant  of  property,  or  of  the  use  of  property,  to  which 
she  is  legally  and  equitably  entitled,  that  that  is  the  only 
property  she  has,  and  that  if  she  dies  soon  enough  some  other 
party  will  have  a  reversion  or  remainder  in  the  same  property. 
Nor  is  it  any  ground  for  such  a  deprivation  that  the  life  ten- 
ant has  denied  the  remainderman  the  right  to  the  possession 
of  the  property,  or  that  she  has  converted  a  part  of  it.  Both 
in  law  and  in  equity  she  was  entitled  to  the  possession  of  all 
the  property,  and  was  entitled  to  convert  a  part  of  it,  be- 
cause, by  its  very  nature  and  character,  the  use  thereof  by 
the  life  tenant  would  of  necessity  consume  it — and  this  is 
especially  true  of  all  the  most  valuable — if  the  life  tenant 
should  live  long  enough.  In  cases  of  bequests  of  specific 
things,  such  as  the  most  valuable  in  this  case — horses,  mules, 
wagons,  buggies,  corn,  cotton-seed — for  the  use  and  benefit  of 
a  person  for  life,  the  use  of  such  property  of  necessity  con- 
sists in  the  consumption  of  it.  Consequently,  ^^^  a  gift  of 
such  property  for  life,  in  most  cases,  though  not  necessarily 
in  all.  amounts  to  an  absolute  gift,  for  the  very  apparent  rea- 
son that  the  use  of  the  property  and  the  property  itself  can- 
not exist  separately.  It  is  true  that  the  bill  contains  a  gen- 
eral averment  that  the  life  tenant  would  convert  it  all;  but 
no  facts  are  shown  to  justify  this  presumption  or  conclusion, 
and  it  is  something  that  the  trial  court  nor  this  court  could 
not  know.  It  is  a  conclusion  to  be  drawn  from  the  facts,  and 
there  are  certainly  no  facts  set  forth  which  would  justify  the 
conclusion. 

The  inventory  shows  one  article  to  be  cash  arising  from  rent 
of  land  of  deceased.  The  bill  does  not  show  whether  the  re- 
Am.  St.  Rep.,  Vol.  136 — 5 
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spondent  was  given  a  life  estate  in  these  lands  or  not.  If  she 
was,  she  was  entitled  to  the  rents;  that  is  to  say,  if  she  had 
the  same  interest  in  the  lands  that  she  did  in  the  personal 
property.  This  was  the  very  interest  which  she  acquired. 
Consequently  it  was  her  property,  and  as  to  it  the  complain- 
ant would  have  no  interest.  On  the  other  hand,  if  the  lands 
belonged  to  the  complainant  after  the  death  of  the  testator, 
then  the  item  has  no  place  in  this  bill.  Personal  property  is 
so  transitory  and  destructible  in  its  nature  that  the  right  to 
enjoy  it  during  life  necessarily  carries  with  it  privileges  which 
do  not  belong  to  the  grant  of  life  estate  in  lands.  A  life  es- 
tate in  personal  property  undoubtedly  gives  the  donee  the 
right  to  consume  such  articles  as  cannot  be  enjoyed  without 
consuming  them,  as  well  as  the  right  to  wear  out,  by  use,  such 
as  cannot  be  used  without  wearing  out.  The  extent  of  liabil- 
ity over,  to  a  remainderman,  is  to  be  governed  by  the  intention 
of  the  donor,  as  manifested  in  the  instrument  which  evidences 
the  gift;  and,  if  the  parties  claim  under  a  will,  the  intention 
of  the  testator  is  to  be  collected,  not  from  the  particular 
clause,  but  from  the  whole  instrument.  Personal  ^^^  prop- 
erty is  either  wholly  consumed  or  at  least  impaired  by  use. 
The  person  entitled  to  the  use  has  the  right  to  enjoy  and  use 
all  the  property,  according  to  its  character  and  nature. 
Those  to  be  consumed  become  his  absolute  property,  while 
things  not  to  be  consumed  may  be  put  to  the  use  for  which 
they  were  designed,  and  at  the  termination  of  the  life  estate 
they  go  to  the  remainderman:  Holman's  Case,  24  Pa.  174; 
Stoner's  Appeal,  2  Pa.  428,  45  Am.  Dec.  608;  Baskin's  Ap- 
peal, 3  Pa.  304,  45  Am.  Dec.  641 ;  Arminger  v.  Reitz,  91  Md. 
334,  46  Atl.  990 ;  Sutphen  v.  Ellis,  35  Mich.  446. 

We  know  of  no  reason  why  the  intention  of  the  testator 
should  not  control,  in  determining  what  rights,  interest,  etc., 
the  respective  legatees  shall  take,  in  cases  like  this — whether 
the  property  shall  be  sold  for  its  preservation  for  the  remain- 
derman, whether  the  life  tenant  shall  be  required  to  give 
security  for  its  preservation  and  its  delivery  to  the  remain- 
derman at  the  termination  of  the  life  estate.  While  the  en- 
tire will  is  not  set  out  in  this  case — and  consequently  we  can- 
not construe  it  as  a  whole — yet,  from  what  does  appear,  it 
seems  that  a  farmer  left  a  will,  by  which  he  devised  and  be- 
queathed a  part  at  least  of  his  lands  to  his  wife,  for  life,  with 
a  remainder  to  his  son,  and  all  of  his  personal  property  (some 
of  which  is  specified  by  items,  showing  that  they  were  neces- 
sary for  farming  and  housekeeping)  to  his  wife,  during  her 
life,  with  a  remainder  to  his  son.  The  conclusion  is  irre- 
sistible that  it  was  not  intended  that  this  property  should  be 
sold,  and  the  interest  of  the  fund,  only,  be  used  by  the  wife, 
the  principal  and  accumulation  to  go  to  the  remainderman ; 
but  that  the  wife  should  use  it,  during  her  life,  for  the  pur- 
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poses  for  which  it  was  suitable  and  intended  to  be  used,  and 
for  her  own  benefit  during  her  life,  and  that  the  remainder, 
if  any,  at  her  death  should  go  to  his  son.  To  sell  this  property 
®^^  for  the  purposes  sought  in  this  bill,  or  to  require  the  life 
tenant  to  give  security  for  its  preservation  and  delivery, 
would  clearly  defeat  the  intention  of  the  testator,  rather  than 
promote  it. 

The  bill  was  unquestionably  subject  to  demurrer  interposed, 
and,  complainant  declining  to  amend,  no  other  course  was 
open  but  to  dismiss  it ;  and  if  any  injury  resulted  from  dis- 
missing his  bill,  it  was  his  own  fault. 

The  decree  of  the  lower  court  is  affirmed. 

Dowdell,  C.  J.,  and  Simpson  and  McClellan,  JJ.,  concur. 

WhetJier  a  Gift  of  Personal  Property  for  a  Lifetime,  With  a  Gift 
Over,  is  absolute  or  otherwise  depends  upon  the  nature  of  the  property, 
as  to  its  being  perishable,  or  merely  of  articles  which  may  depreciate 
by  using,  and  also  upon  other  circumstances.  Where  the  use  of 
money  is  given,  the  gift  is  of  the  interest  only,  and  security  must 
be  given,  or  a  trustee  appointed,  of  whom  a  bond  would  be  required. 
All  rules  may  be  changed,  according  to  circumstances,  as  a  court  of 
equity  mav  deem  proper:  Whittemore  v.  Eussell,  80  Me.  297,  6  Am. 
St.  Eep.  200. 

If  a  Testator,  in  Creating  a  Life  Estate  With  Eemainder  Over,  has 
not  required  the  life  tenant  to  give  security  for  the  benefit  of  the 
remaindermen,  courts  are  not  authorized  to  require  it  in  the  absence 
of  any  showing  of  danger  or  liability  to  waste,  for  otherwise  the 
intention  of  the  testator  that  the  life  tenant  shall  enjoy  the  prop- 
erty will  be  frustrated.  Yet  when  the  estate  consists  of  moneys  or 
securities,  courts  act  with  greater  caution  in  guarding  the  interests 
of  the  parties  than  in  other  cases,  and  may  require  security  of  the 
life  tenant  if  he  is  not  kindly  disposed  toward  the  remaindermen, 
and  does  not  exhibit  the  prudence  in  managing  the  property  essen- 
tial to  its  preservation:  Scott  v.  Scott,  137  Iowa,  239,  126  Am.  St. 
Eep.  277. 


GREENE  V.  LOUISVILLE  AND  NASHVILLE  RAILROAD 

COMPANY. 

[163  Ala.  138,  50  South.  937.] 

CABBIES  —  Goods  Burned  While  Awaiting  Shipment. — The 
failure  of  a  carrier  to  move  a  carload  of  lumber  within  a  reasonable 
time  after  notice  and  request  from  the  shipper  to  do  so,  renders  the 
carrier  liable  for  the  destruction  of  the  lumber  by  a  fire  communi- 
cated without  other  fault  of  the  carrier  from  a  neighboring  building. 
(pp.  68,  69.) 

Action  by  Greene  against  the  Louisville  and  Nashville  Rail- 
road Company  for  damages  from  the  destruction  of  a  car- 
load of  lumber  by  fire.  From  a  judgment  for  the  defendant 
the  plaintiff  appeals. 
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Bestor,  Bestor  &  Young,  for  the  appellant. 
Gregory  L,  &  H.  T.  Smith,  for  the  appellee. 

i3»  McCLELLAN,  J.  The  appellant  grounds  this  action 
for  damages  upon  this  omission  of  the  appellee:  In  "wholly 
and  carelessly"  neglecting  and  "negligently"  failing,  "as 
was  its  [appellee's]  duty  in  the  premises,"  to  remove,  after 
notice  and  request  to  do  so,  a  car  of  lumber  belonging  to  ap- 
pellant, in  consequence  of  which  breach  of  duty,  it  is  averred, 
the  lumber  was  destroyed  in  a  fire  that  consumed  the  mill  of 
Crescent  Lumber  Company,  whereat,  or  near  which,  the  car 
was  loaded,  and  at  or  near  which  the  stated  negligent  omission 
of  appellee  permitted  the  ear  of  lumber  to  remain  and  be  de- 
stroyed. The  only  ground  of  demurrer  assigned  was  that 
the  "complaint  shows  that  the  negligence  of  the  defendant 
complained  of  was  not  the  proximate  cause  of  the  injury  sued 
for."  It  is  insisted  by  counsel  for  appellee  that  no  preju- 
dicial error  could  have  attended  the  sustaining  of  the  demur- 
rer, because  the  complaint  states  no  cause  of  action. 

We  cannot  approve  this  contention.  That  it  is  the  duty 
of  a  carrier  to  exercise  due  care  and  to  employ  reasonable  dili- 
gence in  the  forwarding  of  goods  committed  to  it  for  con- 
veyance cannot  be  doubted.  The  complainant  expressly  avers 
that  the  duty  of  the  defendant  in  the  premises  was  to  move 
said  car,  that  notice  and  request  so  to  do  was  communicated 
to  defendant,  and  that  defendant  negligently  omitted  the  per- 
formance of  that  duty,  in  consequence  of  which  the  lumber 
was  destroyed.  The  argument  that  in  the  complaint  no  des- 
tination for  the  car  is  averred,  no  place  whereto  the  defend- 
ant was  obligated  within  its  duty  to  remove  the  car,  might 
(though  we  are  not  now  invited  to  decide  it)  be  in  point, 
^*^  if  a  ground  of  demurrer  had  been  interposed  raising 
that  objection  to  the  complaint.  It  is  sufficient  to  conclude 
that  the  complaint  avers,  expressly,  a  duty  in  its  breach,  and 
injury  in  consequence  thereof.  If  the  averment  of  these  ordi- 
narily essential  elements  in  the  statement  of  a  cause  of  action 
are  imperfect,  demurrer  should  have  been  employed  to  point 
out  the  defects.  Under  the  principles  announced  and  applied 
in  Louisville  &  N.  R.  R.  Co.  v.  Gidley,  119  Ala.  523,  24  South. 
753,  and  Alabama  etc.  R.  R.  Co.  v.  Quarles,  145  Ala.  436,  117 
Am.  St.  Rep.  52,  40  South.  120,  5  L.  R.  A.,  N.  S.,  867 ,  8  Ann. 
Cas.  308,  and  the  very  recent  decision  in  Alabama  etc.  R.  R. 
Co.  V.  Elliott,  150  Ala.  381,  124  Am.  St.  Rep.  78,  43  South. 
738,  9  L.  R.  A.,  N.  S.,  1264,  it  must  be  held  that  the  demur- 
rer was  erroneously  sustained.  The  complaint  makes  a  case 
where  the  carrier  was  culpable  in  its  failure  to  move  the  car 
in  question,  and  under  such  circumstances  the  destruction  of 
the  goods  by  fire,  even  though  communicated  without  the  car- 
rier 's  other  fault,  will  be  traced  in  causation  to  the  concurrent 
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causes  afforded  by  the  fire  and  negligent  delay  in  the  perform- 
ance of  the  duty  of  removal. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Dowdell,  C.  J.,  and  Simpson  and  Mayfield,  JJ.,  concur. 


The  LidbUity  of  a  Carrier  Begins  when  goods  are  delivered  to  it  for 
transportation  and  accepted  for  that  purpose:  Railway  Co.  v.  Murphy, 
60  Ark.  333,  46  Am.  St.  Rep.  202;  London  etc.  Fire  Ins.  Co.  v.  R.  B. 
Co.,  144  N.  Y.  200,  43  Am.  St.  Rep.  752.  But  until  such  delivery  and 
acceptance  a  carrier  is  ordinarily  not  responsible  for  the  safety  of 
articles  intended  for  shipment:  Tate  v.  Yazoo  etc.  R.  R.  Co.,  78  Miss. 
842,  84  Am.  St.  Rep.  649. 

If  a  Carrier  Wrongfully  or  Negligently  Delays  the  Transportation  of 
Goods,  and  by  reason  of  the  delay  they  are  injured  or  destroyed  by 
flood  or  act  of  God,  the  carrier  is  liable:  Wabash  R.  R.  Co.  v.  Sharpe, 
76  Neb.  424,  124  Am.  St.  Rep.  823,  and  cases  cited  in  the  cross-refer- 
ence note  thereto.  Compare,  however,  Rodgers  v.  Missouri  Pac.  Ry. 
Co.,  75  Kan.  222,  121  Am.  St.  Rep.  416. 

As  to  the  Liability  of  a  Railroad  Company,  Specially  Contracting 
Against  Loss  by  Fire,  where  it  negligently  delays  to  forward  goods  and 
they  are  destroyed  by  fire  communicated  from  a  burning  building, 
Bee  Reid  v.  Evansville  etc.  R.  E.  Co.,  10  Ind.  App.  385,  53  Am.  St. 
Eep.  391. 


DOBBINS  V.  WESTERN    UNION    TELEGRAPH    COM- 
PANY. 

[163  Ala.  222,  50  South.  919.] 

PUBLIC  STREET — Negligence  in  Leaving  Stump  of  Pole  In 
Street. — For  a  telegraph  company  to  leave  the  stump  of  a  pole  stand- 
ing in  a  public  street  is  negligence  which  renders  it  liable  to  a  pedes- 
trian who  stumbles  over  it  without  negligence  on  his  part.     (p.  70.) 

PUBIJC  STREET — Negligence  in  Falling  Over  Stump  in 
Night. — One  who  in  the  night-time  takes  a  path  angling  across  a 
street  and  leading  by  the  stump  of  a  telegraph  pole  that  has  stood 
for  several  years  in  the  street,  he  being  familiar  with  the  situation 
and  attempting  to  guide  his  steps  by  referring  to  objects  whose  loca- 
tion he  knows,  is  not  negligent,  as  a  matter  of  law,  in  case  he  veers 
from  the  path  and  collides  with  the  stump,     (p.  71.) 

PUBLIC  STREET — Negligence  of  Pedestrian  in  Crossing  at 
Night. — Whether  a  pedestrian  taking  a  path  across  a  street  in  the 
night-time,  which  path  leads  by  a  stump,  exercises  due  care,  is  not 
controlled  alone  by  the  facts  that  the  night  is  dark  and  that  he  can- 
not see  the  stump  before  colliding  with  it.     (p.  73.) 

Action  by  A.  P.  Dobbins  against  the  "Western  Union  Tele- 
graph Company  for  injuries  sustained  in  falling  over  the 
stump  of  a  telegraph  pole  which  the  company  had  left  stand- 
ing on  the  street  for  several  years. 

Plea  7,  referred  to  in  the  opinion,  is  as  follows: 
"Plaintiff  himself  was  guilty  of  contributory    negligence, 
which  proximately  caused  his  injury,  in  this:   Plaintiff  knew 
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of  the  presence  of  said  stump  or  post,  and  with  said  knowledge 
walked  in  the  night-time  where  said  post  was,  and  where  he 
could  not  see  said  post,  and  collided  his  body  therewith,  when 
by  the  use  of  ordinary  care  and  prudence  he  could  have 
walked  past  said  post,  and  by  pursuing  the  ordinary  path 
used  by  pedestrians,  at  the  place  where  said  post  was,  have 
avoided  colliding  with  the  same." 

Plea  A:  "Plaintiff  knew  of  the  presence  of  said  post,  and 
with  said  knowledge  attempted  to  walk  during  the  night- 
time, when  it  was  so  dark  he  could  not  see  said  post,  in  close 
proximity  to  the  same,  and  without  necessity  therefor,  there 
being  a  well-traveled  crossing  some  distance,  to  wit,  several 
feet,  from  said  post,  of  which  the  plaintiff  had  knowledge, 
and  which  plaintiff  knew  was  safe  and  secure  for  the  passage 
of  pedestrians;  and  in  so  deviating  from  the  well-traveled 
way  plaintiff  thereby  as.sumed  the  risk  of  being  injured  by 
coming  in  contact  with  said  post." 

Lavender  &  Thompson,  for  the  appellant. 

Denson  &  Denson,  for  the  appellee. 

'^'^^  McCLELLAN,  J.  There  can  be  no  doubt  that  the  act 
or  omission  of  the  appellee  in  leaving  for  many  years,  within 
the  limits  of  a  public  street  in  the  town  of  Centerville,  an  ob- 
struction created  by  sawing  off  a  telegraph  pole  three  feet 
above  the  ground,  was  such  negligence  as  to  render  it  liable 
for  injury  to  a  traveler  on  the  street,  unless  the  traveler  was 
himself  guilty  of  negligence  contributory  to  his  injury :  Pos- 
tal Tel.  Co.  v.  Jones,  133  Ala.  217,  32  South.  500. 

The  important  question  presented  is  whether  the  appellant 
was,  as  a  matter  of  law,  guilty  of  contributory  negligence, 
barring  his  recovery,  as  was  ruled  below.  The  appellant  in- 
sists that  the  inquiry  of  contributory  negligence  vel  non  was 
for  the  jury.  We  approve  the  contention  of  the  appellant. 
This  court,  in  City  of  Montgomery  v.  Wright,  72  Ala.  411,  47 
Am.  Rep.  422,  announced  conclusions  which,  in  our  opinion, 
control  the  decision  of  the  question  on  this  appeal.  There  it 
was  contended  that  because  the  plaintiff  undertook  to  tra- 
verse, in  the  night-time,  a  sidewalk  in  a  public  street,  which 
had  been  rendered  in  part  unsafe,  and  of  which  fact  the  plain- 
tiff" had  knowledge,  his  act  was  per  se  negligent,  and  barred 
a  recovery  for  injury  resulting  from  his  falling  into  the 
"washout."  It  appeared  that  the  plaintiff  was  familiar  with 
the  defective'  condition  of  the  sidewalk,  and  its  location  and 
character.  It  also  appeared  that  the  space  between  the  in- 
side line  of  the  sidewalk  and  the  nearest  edge  thereto  of  the 
"washout"  was  seven  feet.  It  was  over  this  seven  feet  the 
plaintiff  undertook  to  travel.  After  stating  the  well-known 
rule  prevailing  with  us  as  to  when  contributory  negligence 
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vel  non  is,  on  the  evidence,  a  question  of  law  only,  and  hence 
for  the  court,  and  after  adverting  to  the  general  doctrine  that 
negligence  is  ordinarily  a  mixed  inquiry  of  law  and  ^^^  fact, 
it  was  held  that  the  plaintiff  was  not,  prima  facie,  guilty  of 
negligence  in  ordering  his  course  on  the  occasion  as  above  in- 
dicated. The  evidence  showed,  as  in  this  case,  that  the  course 
taken  was  one  generally  used  by  the  public  in  traversing  Bell 
street,  and  that,  so  far  as  that  record  revealed,  no  injury  had 
attended  such  general  use.  The  court  there,  very  properly  we 
think,  accorded  weight  to  the  fact  that  the  plaintiff  was  fa- 
miliar with  the  situation  with  reference  to  the  defect  in  the 
sidewalk,  its  location,  and  necessarily  its  danger,  if  he  en- 
countered it. 

The  circumstances  of  the  case  at  bar  require  the  application 
of  the  rulings  made  in  Wright's  case.  Here  the  familiarity 
of  the  appellant  with  the  situation  created  by  the  "stump" 
left  by  the  appellee  in  the  street  was  proven  conclusively.  He 
had  passed  it  for  years.  It  was  just  to  the  side  of  the  path 
leading,  angling,  across  the  street.  The  path  was  of  common 
use  by  those  having  the  purpose  to  cross  that  street  and  to 
go  in  the  direction  appellant  was,  on  the  occasion,  headed. 
Had  the  appellant  not  veered  from  the  path,  he  would  not 
have  collided  with  the  obstruction.  It  was  undisputedly  shown 
that  appellant  undertook  to  govern  his  steps,  so  as  to  keep 
the  path,  by  reference  to  a  tree  and  telephone  pole,  seen  by 
him  on  the  same  side  of  the  street  as  the  "stump,"  and  the 
relation  of  which,  in  point  of  location,  to  the  tree  and  tele- 
phone pole,  were  known  to  him.  He  testified  that  he  walked 
carefully — a  care  and  caution  employed,  it  was  open  to  infer- 
ence, at  least,  with  the  view  of  avoiding  contact  with  the 
"stump."  We  cannot  now,  any  more  than  could  be  done  in 
Wright's  case,  ignore  the  fact  of  appellant's  familiarity  with 
the  situation  in  the  street  at  that  point,  to  the  end  that  he  can 
be  pronounced  negligent  because  of  his  act  in  attempting  to 
cross  the  street,  even  in  the  night-time,  along  the  ^^''  path:  As 
stated,  by  remaining  in  the  path  he  would  not  have  encoun- 
tered the  "stump."  It  was  in  immediate  consequence  of  his 
veering  from  the  path  that  he  did  come  in  contact  with  the 
■"stump."  His  negligence,  if  such  it  was,  certainly  did  not 
consist  in  his  selection  of  the  route  across  the  street,  but,  if 
<julpable  at  all,  "in  the  want  of  care  exercised  in  walking 
after  he  made  the  selection":  Wright's  Case.  The  familiar- 
ity of  appellant  with  the  situation  at  that  point  in  the  street 
might  have  had  a  natural  tendency  to  afford  a  reasonable 
assurance,  to  the  ordinarily  prudent  person  likewise  circum- 
stanced, that  he  could  safely  cross  the  street  by  the  path,  and 
thus  avoid  collision  with  the  "stump."  It  is  common  knowl- 
edge, based  on  common  experience,  that  a  person  may  avoid 
An  obstacle,  even  in  darkness,  by  reliance  upon  memory  of 
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location,  relative,  as  well  as  in  fact,  of  such  obstacle.  The 
unattended  blind  give  frequent  evidence  of  practical  opera- 
tion of  this  faculty.  But  while  this  is  true,  and  should  be 
given  consideration  in  determining  whether  ordinary  care  ha* 
characterized  certain  conduct,  it  does  not  result  that  negli- 
gence may  not  be  imputed,  in  point  of  fact,  to  one  whose 
familiarity  with  the  situation  was  of  the  greatest  de^ee.  The 
circumstances  must  control  the  conclusion,  and  the  familiarity 
indicated  is  but  one  of  them.  Here  the  obstruction  was  small 
when  compared  to  the  street's  surface  in  that  immediate 
neighborhood,  and  was  without  the  line  of  the  sidewalk,  a» 
well  as  of  the  path.  It  might  well  be  that  an  ordinarily  pru- 
dent traveler,  familiar  with  the  status,  would  take  the  course 
appellant  did,  upon  the  reasonable  assumption  that  he  could 
effect  his  journey  without  collision  with  the  obstruction.  Un- 
questionably such  conduct,,  under  the  circumstances  here  pre- 
sented, cannot  be  pronounced  per  se  negligent.  "Whether 
negligent  or  not,  must  be  determined  by  the  jury. 

^***  Counsel  for  appellee  rely,  in  supporting  the  conclu- 
sion below,  on  the  ease  of  McAdory  v.  Louisville  &  N.  R.  R. 
Co.,  109  Ala.  636,  19  South.  905.  It  is  further  insisted  that 
in  Montgomery  Ry.  Co.  v.  Smith,  146  Ala.  316,  39  South. 
757,  the  principle  underlying  the  former  case  is  approved  in 
the  ruling  made  upon  charge  25  refused  to  that  defendant. 
It  is  obvious  that  the  ruling  in  the  McAdory  case,  wherein 
Hix  was  adjudged  guilty  of  contributory  negligence,  forbid- 
ding a  recovery  by  his  personal  representative,  was  upon  the 
state  of  fact  there  involved.  That  the  situation,  known  to 
Hix,  giving  rise  to  the  requisite  care  which  he  was  held  not 
to  have  exercised,  was  different  from,  and  the  hazard  im- 
measurably greater  than,  that  out  of  which  appellant's  in- 
jury grew  is  apparent.  Hix  undertook,  in  the  night-time  to 
pass  an  abyss  fifteen  feet  wide  and  thirty  feet  deep.  The 
court  rested  its  ruling  upon  two  theories,  viz.,  that  if  he  could 
by  the  exercise  of  ordinary  prudence  have  seen  the  "cut," 
and  omitted  the  exercise  of  that  care,  and  was  injured,  he  waa 
negligent;  or  that  if  he  undertook  to  pass  the  "cut,"  "in 
such  dangerous  proximity  to  it,"  when  unable  to  see  its  lim- 
its, and  was  injured  in  consequence,  he  was  negligent.  The 
known  hazard,  as  appears,  led  the  court  to  declare  and  im- 
pose on  Hix  a  care  commensurate  therewith.  The  object  to 
l3e  avoided  by  Hix  was  of  magnitude,  whereas  the  object  here 
was  of  inconsiderable,  relatively  speaking,  size.  While  Hix 
had  passed  the  "cut"  before,  within  the  two  weeks  it  had  ex- 
isted, and  knew  its  location  and  depth,  no  such  familiarity,  as 
the  result  of  frequent  passage  thereby,  as  appellant  had,  was- 
shown  to  have  been  possessed  by  Hix.  And,  besides,  it  ap- 
peared that  Hix's  companion,  just  ahead  of  him,  avoided  the 
"cut,"  and  it  was  observed  that  Hix  might  readily  have  seea 
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and  followed  him,  with  the  same  safe  result.  This  last 
circumstance  has  no  counterpart  in  the  record  in  hand. 
229  Prom  these  differentiating  circumstances  we  need  hardly 
state  that  no  departure  from  the  doctrine  or  result  attained 
in  the  McAdory  case  (109  Ala.  636,  19  South.  905)  is  a  con- 
sequence of  thfe  conclusion  entertained  on  this  appeal. 

The  Smith  case  (146  Ala.  316,  39  South.  757),  referred  to 
above  in  its  treatment  of  charge  25,  refused  to  the  defend- 
ant, does  not  assume  to  declare  what  is  ordinary  care  in  re- 
spect to  the  use  of  defective  street.  It  does  announce  the 
general  duty  on  the  part  of  the  traveler,  but  when  such  trav- 
eler has  met  the  obligation  in  the  exercise  of  ordinary  care  to 
avoid  injury  from  the  known  defect  is  not  undertaken  to  be 
stated.  Certainly  it  was  not  the  purpose  of  the  court  in  the 
Smith  case  to  overrule  the  Wright  case  (72  Ala.  411.  47  Am. 
Rep.  422).  The  court  erred  in  giving  the  general  affirmative 
charge  at  the  request  of  the  defendant. 

Plea  7  must  be  construed  as  imputing  to  plaintiff  negli- 
gence— the  nonexercise  of  ordinary  care — in  walking  past  the 
"stump,"  and  not  in  the  selection  of  the  general  route  across 
the  street.  To  sustain  the  plea,  it  must  be  so  found  by  the 
jury  from  the  facts  and  circumstances  shown  by  the  evidence. 
Whether  he  observed  due  care  in  walking  by  the  "stump" 
on  the  occasion  is  not  to  be  controlled,  alone,  in  conclusion  by 
the  facts  that  the  night  was  dark  and  that  he  could  not  see 
the  post  before  colliding  with  it.  They  are  factors,  of  course, 
to  be  considered  in  determining  whether  the  care  observed  by 
plaintiff  was  of  the  character  requisite.  So  interpreted,  we 
hold  the  plea  to  be  good  against  the  grounds  of  demurrer  as- 
signed. 

Plea  A  has  no  place  in  this  case,  and  should  be  stricken  on 
motion.  Contributory  negligence  is  the  only  other  possible 
defense,  aside  from  that  made  by  a  general  traverse  of  the 
allegations  of  the  complaint. 

230  por  the  error  stated,  the  judgment  is  reversed  and  the 
cause  is  remanded. 

Dowdell,  C.  J.,  and  Simpson  and  Mayfield,  JJ.,  concur. 


A  Pedestrian  Ordinarily  has  a  Bight  to  Assume  That  Streets  and  side- 
Walks  are  in  a  safe  condition:  Eussell  v.  Town  of  Monroe,  116  N. 
C.  720,  47  Am.  St.  Eep.  823;  Earl  v.  Dlask,  126  Iowa,  361,  106  Am. 
St.  Eep.  361;  Drake  v.  Kansas  City,  190  Mo.  370,  109  Am.  St.  Eeo. 
759.  As  to  whether  his  previous  knowledge  of  a  dangerous  condi- 
tion is  evidence  of  negligence  on  his  part,  see  Carson  v.  City  of 
Genesee,  9  Idaho,  244,  108  Am.  St.  Eep.  127;  Frankfort  v.  Coleman, 
19  Ind.  App.  368,  65  Am.  St.  Eep.  412;  Eussell  v.  Town  of  Monroe, 
116  N.  C.  720,  47  Am.  St.  Eep.  823;  McQuillan  v.  City  of  Seattle,  10 
Wash.  464,  45  Am.  St.  Eep.  799. 

A  Person  Desiring  to  Cross  a  Street  is  not  Confined  to  the  Crossing, 
but  ordinarily  may  assume  that  all  parts  of  the  street  intended  for 
travel  are  reasonably  safe:  City  of  Olathe  v.  Mizee,  48  Kan,  435,  30 
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Am.  St.  Rep.  308;  Moebus  ▼.  Herrmann,  108  N.  Y,  349,  2  Am.  St. 
Hep.  440.  It  is  not  negligence  per  se  for  a  pedestrian  to  cross  from 
one  side  of  the  street  to  the  other  in  the  night-time  at  any  point, 
unless  he  has  notice  of  some  defect  or  could  discover  one  by  the  use 
of  due  care:  Magaha  r.  Hagerstown,  95  Md.  62,  93  Am.  St.  Eep.  317. 

Where  a  Street  i3  Dark  and  the  Person  Using  It  Knows  of,  and  does 
not  forget,  an  obstruction,  but  makes  a  conscious  effort  to  avoid  it, 
and  is  injured,  it  is  for  the  jury  to  say,  from  all  the  surrounding  cir- 
cumstances, whether  he  acted  with  the  prudence  of  a  reasonable  per- 
son. He  cannot  be  judged  guilty  of  contributory  negligence  as  a 
matter  of  law:  Fischer  v.  City  of  St.  Louis,  189  Mo.  567,  107  Am.  St. 
Rep.  380.  See,  also.  Church  v,  Howard  City,  111  Mich.  298,  66  Am. 
St.  Rep;  396;  Conner  v.  City  of  Nevada,  188  Mo.  148,  107  Am.  St. 
Eep.  314. 

The  Liability  of  Municipal  Corporations  to  Persons  Injured  by  rea- 
son of  defects  in  public  streets  is  discussed  in  the  notes  to  Dudley  v. 
Flemingsburg,  103  Am.  St.  Eep.  257;  Goddard  v.  Harpswell,  30  Am. 
St.  Eep.  384;  Browning  v.  Springfield,  63  Am.  Dec.  350. 


SCHBUERMAN  v.  SCHARPENBERG. 

[163  Ala.  337,  50  South.  335.] 

NEGLIGENCE— Liability  for  Unsafe  Premises. — The  owner  of 
premises  is  liable  to  persons  lawfully  coming  thereon  for  injury  occa- 
sioned them  by  unsafe  conditions  which  he  has  intentionally  or  negli- 
gently suffered  to  exist  without  warning,  such  as  pitfalls,  spring-guns, 
and  the  like.     (p.  75.) 

HOMICIDE — Justification  in  Preventing  Felony. — ^The  law 
justifies  the  taking  of  life  when  done  from  necessity  to  prevent  the 
commission  of  a  felony,     (p.  77.) 

TRESPASS — Defense  of  Place  of  Business. — A  man's  place  of 
business,  such  as  a  store,  is  pro  hac  vice  his  dwelling,  and  he  has  the 
same  right  to  defend  it  against  intrusions  like  burglary  as  he  has  to 
protect  his  dwelling,     (p.  78.) 

TRESPASS — Spring-gun — ^Liability  to  Burglar. — The  owners  of 
a  store  are  not  liable  in  trespass  to  a  would-be  burglar  shot  by  a 
spring-gun  set  by  them  in  the  store  to  shoot  persons  attempting  to 
burglarize  it.     (p.  78.) 

John  C.  Eyster  and  Lowe  &  Tidwell,  for  the  appellant. 

E.  W.  Godbey,  for  the  appellee. 

**®  MAYFIELD,  J.  This  appeal  presents  but  one  ques- 
tion, which  is  33  novel  as  it  is  difficult.  The  question  is  this : 
Is  the  owner  of  a  storehouse,  in  which  goods  and  other  valu- 
ables are  kept  by  him  for  sale  and  deposit,  liable  in  trespass 
to  a  would-be  burglar  of  such  store,  who  is  shot  by  means  of 
a  spring-gun  placed  in  the  store  by  the  owner  for  the  pur- 
pose of  shooting  persons  who  might  attempt  to  burglarize 
it — the  gun  being  discharged  by  the  would-be  burglar  while 
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in  the  attempt  to  enter,  but  after  the  breaking  is  completed? 
"We  have  been  unable  to  find  any  base  exactly  like  it,  and  but 
few  kindred  ones. 

The  case  of  Bethea  v.  Taylor,  3  Stew.  482,  was  a  case  in 
•which  the  owner  of  premises  set  a  spring-gun  for  the  pur- 
pose of  killing  a  bear.  His  neighbor's  slave  slipped  out  his 
master's  horse,  and  rode  it  on  to  the  premises  in  which  the 
gun  was  planted,  without  the  knowledge  or  consent  of  the 
owner  of  the  premises.  The  horse  broke  loose  and  strayed 
upon  the  gun,  and  was  shot  by  the  discharge.  Held,  that 
the  owner  of  the  premises  was  guilty  of  negligence  in  setting 
the  gun,  under  the  circumstances  of  that  case,  but  that  the 
owner  of  the  negro  and  the  horse  was  likewise  guilty  of  neg- 
ligence, which  proximately  contributed  to  the  injury,  in  not 
keeping  the  negro  and  the  horse  at  home  on  his  own  prem- 
ises. Simpson  v.  State,  59  Ala.  1,  31  Am.  Rep.  1,  was  a  case 
in  which  the  defendant  was  indicted  under  the  statute  (Rev. 
Code  1867,  sec.  3670)  for  assault  with  intent  to  murder  one 
Ford.  There  was  evidence  tending  to  show  that  Ford  was 
shot  by  defendant  intentionally,  ^^^  and  also  tending  to  show 
that  he  was  shot  by  a  spring-gun  which  defendant  had  set 
to  shoot  Ford  if*  he  should  trespass  upon  defendant's  prem- 
ises, and  there  was  some  evidence  to  show  that  it  was  set  to 
shoot  Ford  whether  he  trespassed  upon  defendant's  premises 
or  not.  In  this  case  Brickell,  C.  J.,  discussed  the  law  of 
spring-guns  at  great  length,  principally,  though,  as  applied 
to  our  statutory  felony  of  assault  with  intent  to  murder. 

The  case  of  Suell  v.  Derricott,  161  Ala.  259,  49  South.  895, 
was  a  case  in  which  Suell's  intestate  and  son  was  killed  by 
Derricott  and  Franklin  while  the  intestate  was  in  the  act  of 
committing  burglary,  or  just  after  the  crime  was  completed. 
The  action  in  that  case  was  a  civil  one,  under  the  homicide 
statute,  for  the  wrongful  death  of  plaintiff's  intestate.  The 
law  of  self-defense,  of  the  right  to  protect  one's  person  and 
property,  of  the  right  to  kiU  to  prevent  a  trespass  or  the 
commission  of  a  felony,  and  of  the  right  to  kill  in  order  to 
arrest  a  felon  or  to  prevent  his  escape,  is  discussed  at  some 
length,  and  the  authorities  cited.  Some  of  the  propositions 
of  law  announced  therein  are  applicable  to  this  case.  The 
doctrine  has  also  been  often  announced  in  this  state  that 
the  owner  of  the  premises  is  liable  in  damages  to  those  law- 
fully coming  upon  them  for  any  injury  occasioned  by  the 
unsafe  condition  of  the  premises  which  the  owner  has  in- 
tentionally or  negligently  suffered  to  exist,  without  giving 
warning  thereof,  such  as  pitfalls,  open  wells,  cellars,  elevators, 
unguarded  steps,  spring-guns,  and  the  like :  0  'Brien  v.  Tatum, 
84  Ala.  186,  4  South.  158 ;  West  v.  Thomas,  97  Ala.  622,  11 
South.  768;  Montgomery  &  E.  Ry.  Co.  v.  Thompson,  77  Ala. 
448,  54  Am.  Rep.  72;  Alabama  G.  S.  R.  Co.  v.  Arnold,  84 
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Ala.  159,  5  Am.  St.  Rep.  354,  4  South.  359,  80  Ala.  600.  2 
South.  337 ;  McAdory  v.  Louisville  &  N.  R.  Co.,  109  Ala.  636, 
19  South.  905 ;  Louisville  &  N.  R.  Co.  v.  Sides,  ^^o  129  Ala. 
399,  29  South.  798 ;  Tennessee  V.  &  G.  R.  Co.  v.  Watson,  94 
Ala.  634,  10  South.  228.  The  same  doctrine  is  held  true  in 
Bennett  v.  Louisville  &  N.  R.  Co.,  102  U.  S.  577,  26  L.  ed.  235. 

Before  there  was  any  statute  in  England  on  the  subject  of 
spring-guns,  it  was  held  that  a  mere  trespasser,  having  no 
knowledge  of  the  particular  spot  on  which  a  spring-gun  was 
located,  but  having  a  general  knowledge  that  there  were 
spring-guns  in  the  wood  trespassed  upon,  could  not  recover 
for  being  shot  by  one  of  such  guns  which  he  discharged  while 
trespassing :  Scott  v.  Wilkes,  3  Barn.  &  Aid.  304.  In  another 
case,  where  plaintiff  had  climbed  over  defendant's  wall  to 
catch  one  of  his  own  fowls,  which  had  strayed  onto  defend- 
ant's premises,  and  was  shot  by  defendant's  spring-gun,  de- 
fendant was  held  liable:  Bird  v.  Holdbrook,  4  Brig.  628. 
There  are  other  English  cases,  some  holding  the  defendant 
liable  and  others  not,  for  injury  suffered  on  account  of  spring- 
guns,  dangerous  agencies,  etc.,  placed  upon  one's  premises, 
depending  upon  the  facts  of  each  particular  case.  England 
finally  passed  statutes  upon  the  subject  (Stats.  24  &  25  Vic- 
toria, c.  100;  Stats.  7  &  8  George  IV,  c,  18,  5,  1),  which  made 
it  a  crime  to  place  such  dangerous  agencies  upon  one's  prem- 
ises, save  in  the  night-time,  and  never  then  except  to  protect 
the  dwelling.  As  was  said  by  this  court  (Simpson  v.  State, 
59  Ala.  1,  31  Am.  Rep.  1),  the  common  law  of  England  is 
not  in  all  respects  the  common  law  of  this  country  or  of  this 
state.  It  is  only  those  general  principles  which  are  adapted 
to  our  situation,  government  and  institutions,  and  not  incon- 
sistent with  our  policy,  which  are  of  force  here  and  prevail. 

In  the  case  of  Hooker  v.  Miller,  37  Iowa,  613,  18  Am.  Rep. 
18,  Hooker  set  a  spring-gun  in  his  vineyard,  to  protect  his 
fruit  from  trespassers  and  thieves.  Miller,  not  knowing '  of 
the  gun,  entered  the  vineyard  for  the  ^■*^  purpose  of  stealing 
fruit,  and  was  injured  by  discharging  the  gun.  Held,  that 
he  was  entitled  to  recover  of  Hooker  in  trespass.  In  the  case 
of  Gray  v.  Combs,  7  J.  J.  Marsh.  (Ky.)  478,  23  Am.  Dee. 
431,  Combs  set  a  spring-gun  in  a  warehouse  which  some  per- 
sons had  been  in  the  habit  of  burglarizing  in  the  night-time, 
A  slave  of  Gray,  who  was  attempting  to  burglarize  the  ware- 
house at  night,  came  in  contact  with  the  string  attached  to 
the  trigger  and  discharged  the  gun,  and  was  killed  thereby. 
In  an  action  by  Gray  against  Combs  for  the  loss  or  killing 
of  the  slave,  the  court  held  the  defendant  not  liable.  In  the 
case  of  State  v.  Moore,  31  Conn.  479,  83  Am.  Dec.  159,  it  was 
held  that  setting  spring-guns  in  one's  shop  for  protection 
against  burglars  was  not  an  indictable  nuisance,  though  the 
guns  were  loaded  with  large  shot  and  pointed  obliquely  to- 
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ward  a  public  highway,  and  it  was  possible  for  some  of  the 
shot  to  pass  through  the  walls  of  the  shop.  In  the  ease  of 
State  V.  Barr,  11  Wash.  481,  48  Am.  St.  Rep.  890,  39  Pac. 
1080,  29  L.  R.  A.  154,  Barr  owned  a  cabin  or  hut  in  a  secluded 
spot  on  the  ground  of  another,  in  which  he  and  a  comrade 
lived.  On  leaving  the  cabin  for  a  hunting  trip  they  locked 
and  barred  the  doors  and  windows,  and  set  a  spring-gun  so 
that  it  would  discharge  the  loads  into  the  doorway  if  one 
attempted  to  open  the  door.  One  dark  and  rainy  night  two 
travelers  were  passing  the  cabin,  and,  thinking  it  vacant,  at- 
tempted to  open  the  door.  The  gun  was  discharged,  and  killed 
one  of  them.  Barr  was  indicted  for  murder,  and  was  con- 
victed of  murder  in  the  second  degree,  and  the  supreme  court 
affirmed  the  judgment  and  sentence. 

It  will  be  observed  from  these  various  decisions  that  while 
a  man  may  set  spring-guns  and  man-traps  upon  his  own  prem- 
ises to  protect  them  in  the  night-time  from  thieves  and  bur- 
glars, he  must  see  to  it  that  such  guns  ^^^  or  traps  do  not 
inflict  injury  upon  those  who  go  thereon  for  lawful  purposes, 
and  that  one  has  no  right  to  defend  his  property  against  mere 
trespassers  by  means  of  such  deadly  agencies.  Liability  as 
to  mere  trespassers  who  have  no  felonious  intent  depends  also 
upon  notice  to  them  of  the  dangerous  agency. 

There  is  another  principle  of  law  applicable  to  this  case, 
which  is  discussed  in  these  cases  cited,  and  also  in  others  of 
our  own  court,  which  is  the  right  to  defend  one's  property  as 
well  as  his  person  against  violence  and  felonies.  Mr.  Black- 
stone  announced  the  rule,  a  long  time  ago,  that  where  a  crime, 
which  is  itself  punished  capitally,  is  attempted  to  be  com- 
mitted by  force,  it  may  be  prevented  by  force,  even  to  the 
taking  of  life.  The  rule  has  also  been  extended  to  other 
atrocious  felonies,  such  as  burglary  and  arson,  and  this  is  cer- 
tainly true  where  such  felony  is  attempted  in  the  night-time : 
4  Blackstone's  Commentaries,  181,  213.  Our  court  has  often 
announced  this  same  doctrine,  first  in  Oliver  v.  State,  17  Ala. 
587,  in  which  the  court  said:  **The  law  will  justify  the  tak- 
ing of  life  when  it  is  done  from  necessity  to  prevent  the  com- 
mission of  a  felony."  This  case  has  often  been  followed,  with 
some  qualifications. 

The  doctrine  is  stated  or  quoted  thus  by  Stone,  C.  J.,  in 
the  case  of  Bostic  v.  State,  94  Ala.  45,  10  South.  602:  "It  is 
said  in  4  Blackstone's  Commentaries,  213,  that  'homicide  com- 
mitted for  the  prevention  of  any  forcible  and  atrocious  crime 
is  justifiable  by  the  law  of  nature,  and  also  by  the  law  of 
England,  as  it  stood  so  early  as  the  time  of  Bracton,  and  as 
was  declared  by  statutes  (Stats.  24  Henry  VIII,  c.  5).  If 
any  person  attempts  a  robbery  or  murder  of  another,  or  at- 
tempts to  break  open  a  house  in  the  night  (which  extends 
also  to  an  attempt  to  bum  it),  and  be  killed  in  such  attempt, 
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the  slayer  will  be  acquitted  and  discharged.  *  Greenleaf  states 
the  doctrine  ^^^  substantially  the  same  way:  3  Greenleaf  on 
Evidence,  sec.  115."  This  common-law  doctrine  is  also  quoted 
thus  in  Storey  v.  State,  71  Ala.  329:  "A  man  may  repel  by 
force  in  defense  of  his  person,  habitation  or  property,  against 
one  who  manifestly  intends,  or  endeavors,  by  violence  or 
surprise,  to  commit  a  known  felony,  such  as  murder,  rape, 
robbery,  arson,  burglary  and  the  like  upon  either.  In  these 
cases  he  is  not  obliged  to  retreat,  but  may  pursue  his  adversary 
until  he  has  secured  himself  from  all  danger;  and  if  he  kill 
him  in  so  doing,  it  is  called  'justifiable  self-defense' :  1  East's 
Pleas  of  the  Crown,  271.  Of  course,  where  one  is  attacked  in 
his  own  dwelling-house,  he  is  never  required  to  retreat.  His 
'house  is  his  castle,'  and  the  law  permits  him  to  protect  its 
sancity  from  every  unlawful  invasion :  Wharton  on  Homicide, 
sec.  541;  Pond  v.  People,  8  Mich.  150;  1  Russell  on  Crimes, 
544." 

A  man's  place  of  business  (such  as  the  defendant's  store 
in  this  ease)  is  pro  hac  vice  his  dwelling,  and  he  has  the 
same  right  to  defend  it  against  intrusions,  such  as  burglary, 
as  he  has  to  protect  his  dwelling:  Jones  v.  State,  76  Ala.  8. 
Burglary  of  a  storehouse,  such  as  the  one  attempted  to  be 
burglarized  in  this  case,  or  in  which  goods,  etc.,  are  kept  for 
sale  or  in  deposit,  is  by  statute  made  a  felony  punishable  as  if 
it  were  of  a  dwelling:  Code  1907,  sec.  6415  (4417).  Applying 
these  principles  of  law,  we  hold  that  the  owner  of  such  a  store 
is  not  liable  in  trespass  to  a  would-be  burglar  thereof,  who  is 
shot  by  means  of  a  spring-gun  by  such  owner  placed  in  the 
store  for  the  purpose  of  shooting  persons  who  might  attempt 
to  burglarize  it,  the  gun  being  discharged  by  the  would-be 
burglar  in  attempting  to  enter. 

Affirmed. 

Dowdell,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 


One  has  a  Bight  to  Defend  His  Habitation  from  Assault,  but  it  is  only 
when  such  attack  threatens  the  commission  of  a  felony  or  great  bodily- 
harm  to  one  of  the  inmates  that  life  may  be  taken  in  defending  it: 
See  the  note  to  State  v.  Sumner,  74  Am.  St.  Rep.  740;  Elder  v.  State, 
69  Ark.  648,  86  Am.  St.  Eep.  220;  Thompson  v.  State,  61  Neb.  210,  87 
Am.  St.  Eep.  453.  The  law  of  defense  of  habitation  is  not  applicable, 
however,  to  the  protection  of  property:  Utterback  v.  Commonwealth, 
105  Ky.  723,  88  Am.  St.  Rep.  328.  See,  also,  Taylor  v.  State,  47  Tex. 
Cr.  Rep.  122,  122  Am.  St.  Eep.  675;  Walker  v.  Chanslor,  153  Cal.  118, 
126  Am.  St.  Rep.  61. 

As  to  the  Criminal  Liability  of  One  Who  Sets  a  Spring-gun  with  a 
view  to  protect  his  property,  in  the  event  of  injury  therefrom  to  third 
persons,  see  State  v.  Barr,  11  Wash.  481,  48  Am.  St.  Rep.  890;  State  v. 
Moore,  31  Conn.  479,  83  Am.  Dec.  159. 
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MAYER  V.  KORNEGAY. 

[163  Ala.  371,  50  South.  880.] 

AN  ADMINISTRATOE  MAY  MAINTAIN  EJECTMENT 
Against  Heirs  only  when  necessary  for  the  purpose  of  administration, 
and  by  showing  the  necessity,  and  such  state  of  facts  as  is  provided 
by  statute,     (p.  80.) 

ADMINISTRATOR — ^Right  to  Possess,  Recover  or  Sell  Land. — 
An  administrator  has  no  estate  or  title  in  the  lands  of  the  decedent. 
He  has  only  the  right,  given  exclusively  by  statute,  to  intercept  the 
rents  in  certain  cases  for  certain  purposes,  to  recover  the  land  for  this 
purpose,  to  sell  it  if  necessary  to  pay  debts  of  the  decedent,  and  in 
some  cases  to  sell  for  distribution,     (p.  80.) 

AN  ADMINISTRATOR  CANNOT  RECOVER  I.AND  from  the 
Heirs  without  showing  the  necessity,  or  the  contingency,  or  the  hap- 
pening of  the  event  for  which  the  statute  authorizes  him  to  maintain 
such  action,     (p.  81.) 

ESTATE  OF  DECEDENT — Debts  as  Charge  on  Land. — The 
debts  of  a  decedent  are  not  necessarily  a  charge  upon  his  land.  (p. 
81.) 

ESTATE  OF  DECEDENT. — The  Debts  Contracted  by  an  Ad- 
ministrator are  never  a  charge  upon  the  lands  of  the  estate,     (p.  81.) 

ESTATE  OF  DECEDENT. — The  Debts  Charged  upon  the  Lands 
of  the  estate  of  a  decedent  must  be  such  as  were  incurred  by  him. 
(p.  81.) 

ESTATE  OF  DECEDENT. — Debts,  to  be  a  Charge  on  the  Land 
of  the  estate  of  a  decedent,  must  be  in  excess  of  the  value  of  the 
personal  property,     (p.  81.) 

ADMINISTRATOR — Ejectment  Against  Heirs. — The  Burden  of 
Proof  is  upon  an  administrator,  in  his  action  of  ejectment  against 
heirs,  to  show  the  necessity  of  recovering  the  land,  or  to  bring  himself 
within  the  provisions  of  the  statute,     (p.  81.) 

PROBATE  COURT — Conclusiveness  of  Judgment. — The  judg- 
ment of  a  probate  court  that  debts  are  not  a  charge  upon  land  of  a 
decedent,  and  that  it  should  not  be  sold  to  pay  them,  is  conclusive  if 
not  appealed  from.     (p.  81.) 

The  statement  of  facts  referred  to  in  the  opinion  is  as  fol- 
lows: "That  Morris  Mayer  duly  qualified  as  the  administra- 
tor of  Allen  Komegay,  and  letters  of  administration  were 
duly  issued  to  him  out  of  the  probate  court  of  Marengo  county, 
Alabama,  on  the  thirtieth  day  of  June,  1896.  That  Allen 
Kornegay  died  seised  and  possessed  of,  and  was  the  owner  of, 
the  lands  sued  for  in  the  complaint.  That  said  Morris  Mayer 
has  made  no  settlement  of  his  administration,  and  that  said 
Allen  Komegay 's  estate  owes  debts.  That  the  defendants  are 
heirs  at  law  of  said  Allen  Kornegay.  That  the  following  named 
persons  are  the  heirs  at  law,  and  the  only  heirs  at  law,  of  the 
said  Allen  Komegay,  and  that  they  are  joint  owners  or  ten- 
ants in  common  of  the  lands  described  in  the  complaint,  and 
own  interests  therein  as  follows:  Thornton  Kornegay,  over 
twenty-one  years  of  age,  and  owns  an  undivided  one-sixth  in- 
terest in  said  land;  Polly  Kornegay,  over  twenty-one  years, 
and  owns  one-sixth  undivided  interest;  Julia  Kornegay,  over 
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twenty-one,  and  owns  one-sixth  undivided  interest;  Eveline 
Kornegay,  of  full  age,  but  of  unsound  mind  and  owns  one- 
sixth  undivided  interest;  Eliza  Allen,  over  twenty-one,  and 
owns  one-sixth  undivided  interest;  Eliza  Kornegay,  over 
twenty-one,  and  owns  one-twelfth  undivided  interest;  Cheney 
Kornegay,  over  twenty-one,  and  owns  one-twelfth  undivided 
interest.  That  it  has  been  regularly  adjudicated  on  a  petition 
by  plaintiff,  to  which  defendants  were  parties,  by  the  probate 
court  of  Marengo  county,  Alabama,  that  said  lands  could 
not  be  subjected  to  the  payment  of  debts  of  the  estate 
of  Allen  Kornegay,  and  that  no  new  debts  have  arisen  since 
the  adjudication.  That  none  of  said  heirs  of  Allen  Korne- 
gay have  requested  or  desired  any  partition  of  said  lands,  or 
any  sale  of  them  for  division  among  the  heirs.  That  said 
estate  of  Allen  Kornegay  is  ripe  for  a  final  settlement,  ex- 
cept that  there  are  certain  alleged  debts  due  by  it,  being  the 
same  debts  as  to  which  the  probate  court  has  regularly  held  in 
a  proper  proceeding  that  said  lands  could  not  be  sold  to  pay 
them.  That  said  Morris  Mayer  has  no  right,  title,  or  interest 
in  said  lands,  except  as  administrator,  and  no  right  to  recover 
the  same,  except  for  the  purposes  of  administration,  if  any 
such  there  be. ' ' 

Taylor  &  Hearing  and  C.  K.  Abraham,  for  the  appellant. 

J.  M.  iMiller  and  de  Graffenreid  &  Evins,  for  the  appellee. 

374  MAYFIELD,  J.  This  is  a  statutory  action  in  the 
nature  of  an  action  of  ejectment,  brought  by  appellant,  as 
administrator,  against  appellees,  the  heirs  of  the  intestate,  to 
recover  the  lands  of  such  intestate.  The  case  was  tried  by  the 
court  without  a  jury  on  an  agreed  stater^ont  of  facts,  which 
the  reporter  will  set  out  in  the  report  of  this  case.  The  court 
rendered  judgment  for  the  heirs,  and  against  the  personal 
representative.  From  that  judgment  the  administrator  ap- 
peals. 

An  administrator  may,  in  certain  cases,  as  provided  by 
statute,  maintain  ejectment  against  the  heirs  or  strangers  to 
recover  the  lands  of  his  intestate.  However,  he  can  only 
maintain  such  action  when  necessary  for  the  purpose  of  ad- 
ministration. He  can  only  recover  against  the  heirs  by  show- 
ing the  necessity,  and  such  state  of  facts  as  is  provided  by 
statute.  He  has  no  estate  in  or  title  to  the  lands.  He  only 
has  the  right  and  power,  ^"^^  given  exclusively  by  statute,  to 
intercept  the  rents  in  certain  cases  for  certain  purposes,  and 
to  recover  the  lands  for  this  purpose,  and  to  sell  the  same  if 
necessary  to  pay  debts  of  decedent,  or  he  may,  in  certain  cases, 
sell  for  distribution  among  the  heirs.  He  cannot  recover  the 
lands  from  the  heirs,  who  are  the  legal  owners,  whatever  may 
be  his  rights  as  against  strangers,  without  showing  the  neces- 
sity, or  the  contingency  or  the  happening  of  the  event  for 
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which  the  statute  authorizes  him  to  maintain  such  action. 
Without  this  necessity  or  contingency  provided  for,  he  is  a 
trespasser  as  against  the  heirs  in  attempting  to  assume  to  con- 
trol the  lands. 

Debts  of  the  decedent  are  not  necessarily  a  charge  upon  the 
lands.  The  debts  may  be  barred  by  the  statute  of  limitations, 
or  the  lands  may  be  exempt  from  such  debts.  The  debts  con- 
tracted by  the  administrator  are  never  a  charge  upon  the' 
lands.  They  must  be  debts  incurred  by  the  decedent,  and 
they  must  be  in  excess  of  the  value  of  the  personal  property. 
The  lands  cannot  be  applied  to  the  debts  of  the  decedent  so 
long  as  there  is  personal  property  sufficient  to  pay  the  debts. 

The  burden  of  proof  is  upon  the  administrator  to  show  the 
necessity,  or  to  bring  himself  within  the  conditions  or  provi- 
sions of  the  statute.  While  it  is  shown  by  the  statement  of 
facts  that  "the  estate  of  decedent  owes  debts,"  it  is  not  shown 
that  the  debts  are  such  as  to  be  a  charge  upon  the  lands. 
They  may  have  been  incurred  by  the  administrator,  or  may  be 
])arred  by  the  statute  of  limitations.  It  is  not  shown  that 
they  are  a  charge  upon  the  lands. 

It  also  appears  that  it  had  been  already  judicially  deter- 
mined by  the  probate  court  of  the  proper  county  that  these 
•debts  were  not  a  charge  upon  the  lands ;  that  the  lands  could 
not  be  sold  for  the  purpose  of  paying  ^''^  the  debts.  The 
probate  court,  for  this  purpose,  is  one  of  competent  and  full 
jurisdiction,  and  its  judgments  or  decrees  on  this  subject,  if 
not  appealed  from,  are  final  and  conclusive  as  to  this  question. 

All  the  questions  involved  in  this  case  are  discussed  and 
decided  in  the  cases  of  Lee's  Admr.  v.  Downey,  68  Ala.  98, 
Banks  v.  Speers,  103  Ala.  436,  16  South.  25,  and  Owens  v. 
Ohilds,  58  Ala.  113.  On  these  authorities,  and  what  is  said 
above,  the  judgment  must  be  affirmed. 

Dowdell,  C.  J.,  and  Simpson  and  McClellan,  JJ.,  concur. 
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1.    Nature  of  the  Title  of  Executor  or  Administrator  to  Lands  of 

Decedent. 
An  administrator  has  no  estate  or  title  to  the  lands.  He  has  only 
the  right  and  power  given  exclusively  by  statute  to  intercept  the  rents 
fn  certain  cases  for  certain  purposes,  and  to  receive  the  lands  for  such 
purposes  and  to  sell  the  same  if  necessary  to  pay  the  debts  of  the 
■decedent,  or  he  may,  in  certain  cases,  sell  for  distribution  among  the 
heirs:  Mayer  v.  Kornegay,  163  Ala.  371,  ante,  p.  79,  50  South.  880, 
The  general  American  statutory  rule  in  this  respect  is  that  an  executor 
or  administrator  is  entitled  to  the  possession  and  control  of  the  land 
•of  the  decedent  until  the  debts  are  paid  and  administration  is  closed: 
Am.  St.  Rep.,  Vol.  136 — 6 
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Phillips  ▼.  Gray,  1  Ala.  226;  Carnall  v.  Wilson,  21  Ark.  62,  76  Am. 
Dec.  351;  Chowning  v,  Stanfield,  49  Ark.  87,  4  S.  W.  276;  Meeks  v. 
Hahn,  20  Cal.  620;  McCrea  v.  Haraszthy,  51  Cal.  146;  Noon  v.  Finne- 
gan,  29  Minn.  418,  13  N.  W.  197;  Banner  v.  Silver,  2  Or.  336;  Ward  v. 
Moorey,  1  Wash.  Ter.  104;  Flood  v.  Pilgrim,  32  Wis.  376.  The  admin- 
istrator of  a  deceased  person  has  no  title  or  interest  in  the  lands  be- 
longing to  the  estate  except  the  rents  thereof,  unless  it  becomes  neces- 
sary to  resort  to  the  realty  in  order  to  pay  the  debts  of  the  decedent: 
Adams  v.  Slattery,  36  Colo.  35,  85  Pac.  87.  In  other  words,  he  ordi- 
narily has  no  duties  to  perform  in  respect  to  the  lands  of  his 
decedent  excepting  merely  to  sell  the  same  in  order  to  pay  the  debts 
in  case  there  is  a  deficiency  of  personal  assets:  Boudinot  v.  Winter,  91 
111.  App.  106.  The  title  of  the  heirs  is  subject  to  the  performance 
by  the  administrator  of  all  of  his  trusts,  and  the  heirs  finally  come 
into  the  possession  and  enjoyment  of  only  such  portion  of  the  estate 
as  may  remain  after  the  execution  of  them  by  the  administrator: 
Robertson  v.  Burrell,  110  Cal.  568,  42  Pac.  1086. 

Under  a  will  authorizing  the  executor  to  make  such  conveyances  and 
disposition  of  the  estate  as  he  should  deem  necessary  to  carry  into 
effect  the  provisions  of  the  will,  the  legal  title  to  the  estate  is,  in 
Maine,  vested  in  him:  Hansen  v.  Brewer,  78  Me.  195,  3  Atl.  574.  But 
a  mere  direction  to  the  executor  to  sell  lands  for  the  purpose  of  dis- 
tribution does  not  vest  the  title  in  him.  In  such  a  case  the  fee  passes 
to  the  heir,  subject  to  be  devested  by  a  sale  by  the  executor:  Warfield 
v.  English  (Ky.),  11  S.  W.  662. 

IL  Bule  as  to  Sight  of  Executor  or  Administrator  to  Maintain  Eject- 
ment. 

At  the  common  law  real  estate  became  vested  on  the  death  of  the 
owner  in  his  heirs  or  devisees,  and  the  executor  or  administrator  had 
no  power  over  it.  It  is  only  as  far  as  legislation,  or  the  will  of  the 
testator,  may  have  conferred  an  express  power  upon  the  executor  or 
administrator  that  he  can  exercise  it  in  respect  to  real  property:  Clark 
V.  Bundy,  29  Or.  190,  44  Pac.  282;  Kohn  v.  McKinnon,  90  Fed.  623. 
Inasmuch  as  an  administrator  or  an  executor  acting  under  a  naked 
testamentary  appointment  does  not  have  any  title  or  interest  in  the 
land  of  the  decedent  whom  he  represents,  he  cannot,  as  a  general  rule, 
maintain  an  action  to  perfect  the  title:  Stuart  v.  Allen,  16  Cal.  473,  76 
Am.  Dec.  551;  Ryan  v.  Duncan,  88  111.  144. 

In  the  majority  of  states  the  rule  is  that  an  executor  or  adminis- 
trator is  entitled  to  the  possession  of  the  land  of  the  decedent  pending 
the  final  settlement  of  the  estate,  and  hence  may  maintain  ejectment 
for  its  possession:  Pendley  v.  Madison's  Admr.,  83  Ala.  484,  3  South. 
618;  Carnall  v.  Wilson,  21  Ark.  62,  76  Am.  Dec.  351;  Chowning  v.  Stan- 
field,  49  Ark.  87,  4  S.  W.  276;  Curtis  v.  Herrick,  14  Cal.  117.  73  Am. 
Dec.  632;  Harper  v.  Strutz,  53  Cal.  655;  Jacksonville  etc.  Ry.  Co.  v. 
Adams,  27  Fla.  443,  9  South.  2;  Mayor  etc.  of  Chauncey  v.  Brown,  99 
Ga.  766,  26  S.  E.  763;  Duchane  v.  Goodtitle,  1  Blackf.  117;  Black  v. 
Story,  7  Mont.  23S,  14  Pac.  703;  Dundas  v.  Carson,  27  Neb.  634,  43 
N.  W.  399;  McClelland  v.  Dickc^nson,  2  Utah,  100;  Burnell  v.  Malony,. 
36  Vt.  636;  Hazelton  v.  Bcgardus,  8  Wash.  102,  35  Pac.  602;  Gibson  v. 
Slater,  42  Wash.  347,  84  Pac.  648.  But  the  right  has  been  denied  in 
other  states:  Livingston  v.  Bird,  2  Root,  438;  Burdyne  T.  Mackey,  T 
Mo.  374;  Humphreys  v.  Taylor,  5  Or.  260. 
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But  whatever  confusion  may  exist  upon  the  subject  is  caused  by  the 
variant  phraseology  of  the  statutes  of  the  different  states.  Thus  in 
some  states  an  administrator  cannot  maintain  ejectment  until  he  has 
obtained  an  order  of  the  court  placing  him  in  possession  of  the  realty 
of  the  d«cedent  for  the  purpose  of  selling  the  same  to  pay  the  debts: 
Eose  V.  Withers,  39  Fla.  460,  22  South.  724;  Johnson  v.  McKinnon,  45 
Fla.  388,  34  South.  272;  Head  v.  Driver,  79  Ga.  179,  3  S.  E.  621;  Hall 
V.  Farmers'  etc.  Bank,  145  Mo.  418,  46  S.  W.  1000.  It  is  safe  to  say 
that  under  most  of  the  statutes  relative  to  the  subject  that  the  execu- 
tor or  administrator  is  entitled  to  maintain  the  action  pending  the 
administration  of  the  estate  and  prior  to  its  distribution  by  the  pro- 
bate court  to  the  heirs  or  devisees:  Moody  v.  Macomber,  159  Mieh, 
657,  134  Am.  St.  Eep.  755,  124  N.  W.  549;  Kern  v.  Cooper,  91  Minn. 
121,  97  N.  W.  648;  Black  v.  Story,  7  Mont.  238,  14  Pae.  703;  Noble 
v.  Whitten,  38  Wash.  262,  80  Pac.  451.  He  can,  however,  only  main- 
tain ejectment  under  the  state  of  facts  and  circumstances  set  forth  in 
the  statute.  Thus  he  cannot  recover  the  lands  from  the  heirs  who  are 
the  legal  owners,  whatever  may  be  his  rights  as  against  strangers, 
without  showing  the  necessity  or  the  contingency  or  the  happening  of 
the  event  for  which  the  statute  authorizes  him  to  maintain  the  action. 
Without  such  necessity  or  contingency,  he  is  a  trespasser  as  against 
the  heirs  in  attempting  to  assume  to  control  the  lands:  Mayer  v. 
Kornegay,  163  Ala.  371,  ante,  p.  79,  50  South.  880.  After  the  land 
has  been  distributed  to  the  heirs  or  devisees,  he  cannot  maintain 
ejectment  to  recover  any  part  of  such  land:  Stone  v.  Griflfin,  3  Vt.  400. 
But  where  the  time  for  performing. some  duty  in  connection  with  the 
estate  has  not  elapsed,  he  may  maintain  ejectment  so  as  to  recover  the 
land  for  that  purpose:  Alexander  v.  Stewart,  50  Vt.  87. 

The  authorities  are  divided  on  the  question  whether,  even  under 
substantially  similar  statutory  provisions,  there  is  a  necessity  fox 
reserving  the  real  estate  of  the  decedent  to  pay  the  debts  to  authorize 
the  executor  or  administrator  to  maintain  ejectment  for  its  recov- 
ery. In  some  states,  the  courts  take  the  view  that  he  may  maintain 
the  action  to  recover  possession  of  the  land,  whether  or  not  the  per- 
sonal estate  is  sufficient  to  pay  the  debts:  Banks  v.  Speers,  97  Ala. 
560,  11  South.  841;  Morague  v.  Morague,  143  Ala.  459,  111  Am.  St. 
Eep,  52,  39  South.  161,  5  Ann.  Gas.  331;  Harwood  v.  Marye,  8  Gal. 
580;  Meeks  v.  Hahn,  20  Gal.  620;  Miller  v.  Hoberg,  22  Minn.  249; 
Tapscott  v.  Gobbs,  11  Gratt.  172;  Balch  v.  Smith,  4  Wash.  497,  30 
Pac.  648;  while  other  courts  deny  the  right  of  the  executor  or  admin- 
istrator to  recover  the  possession  where  there  are  no  outstanding  debts 
against  the  estate,  for  it  is  claimed  that  under  such  circumstances  the 
heirs  are  the  real  parties  in  interest.  They  alone  will  be  benefited  or 
injured,  as  the  case  may  be,  by  the  result  of  the  suit.  And  if  there 
be  sufficient  personal  estate  to  pay  the  costs  of  the  administration,  it 
is  obvious  that  there  are  no  existing  equities  in  favor  of  the  executor 
or  administrator:  Hill's  Admrs.  v.  Mitchell,  5  Ark.  608;  Goodrich  v. 
Thompson,  4  Day,  215;  Johnson  v.  Johnson,  80  Ga.  260,  5  S.  E.  629; 
Humphries  v.  Davis,  100  Ind.  369;  Lucy  v,  Lucy,  55  N.  H.  9;  G.  &  S. 
Gossage  v.  Crown  Point  Min.  Co.,  14  Nev.  153;  Laidley  v.  Kline,  8 
W.  Va.  218;  Volk  v.  Stowell,  98  Wis.  385,  74  N.  W.  118. 

An  administrator  is  not  bound  to  exercise  his  right  to  the  possession 
unless  it  or  its  rents  and  profits  are  needed  in  the  settlement  of  the 
estate:  Paine  v.  First  Division  etc.  E.  Co.,  14  Minn.  (Gil.  49)  65.  It 
was  held  in  Vermont  that  an  administrator,  who  was  not  appointed 
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Tintil  sixteen  years  after  the  death  of  the  intestate  and  who  did  not 
show  that  there  were  any  outstanding  debts  existing  against  the  estate, 
or  that  there  were  any  other  heirs  than  the  defendant,  could  not  main- 
tain ejectment  against  him:  Koberts  v.  Morgan,  30  Vt.  319.  If  an 
administrator  does  not  commence  his  action  of  ejectment  within  the 
time  prescribed  by  the  statute  of  limitations,  the  heirs,  although 
minors  when  the  statute  began  to  run,  are  barred,  and  they  may  main- 
tain an  action  against  the  administrator  and  his  bondsmen:  Jenkina 
r.  Jensen,  24  Utah,  108,  91  Am.  St.  Rep.  783,  66  Pac.  773. 

Whore  a  patent  to  land  is  issued  to  an  administrator,  it  vests  the 
legal  title  in  him,  and  he  may  recover  the  premises  in  his  own  name: 
Burling  v.  Thompkins,  77  Cal.  257,  19  Pac.  429;  Dreyfus  v.  Badger, 
108  Cal.  58,  41  Pac.  279.  An  administrator  may  maintain  ejectment 
for  land  which  he  has  acquired  by  the  foreclosure  of  a  mortgage  left 
by  his  intestate:  Kunzie  v.  "Wixom,  39  Mich,  384.  Where  a  person, 
acting  as  executor  and  consistently  with  his  duty  as  such,  permits  a 
person  to  enter  and  occupy  land,  neither  he  nor  those  claiming  under 
him  can  maintain  ejectment  against  such  person:  Jackson  v.  McVey, 
15  Johns.  234. 

The  rule  with  respect  to  the  right  to  maintain  ejectment  is  natur- 
ally the  same  as  between  an  administrator  and  an  executor  acting  un- 
der a  naked  testamentary  appointment  in  the  will,  but  where  the 
executor  is  given  by  the  will  the  powers  and  duties  of  a  trustee,  the 
rules  applicable  to  trustees  must  be  resorted  to  in  order  to  ascertain 
the  extent  of  his  right  to  possess  the  real  property  of  the  testator. 
Thus,  where  the  will  devised  a  life  estate  to  the  testator's  widow  with 
remainder  to  his  children,  the  executor  cannot  maintain  ejectment, 
though  the  will  gives  him  power  to  sell  such  portions  of  the  testator's 
land  as  he  may  think  advantageous:  Fredericks  v.  Cisco,  72  Md.  393, 
20  Atl.  190.  And  where  a  testator  devised  a  third  of  his  property  in 
fee  to  his  wife  and  the  remainder  to  trustees  for  his  children,  his 
executor  merely  took  a  naked  power  to  sell  such  property  as  was  neces- 
sary to  settle  the  estate,  and  hence  ejectment  was  not  maintainable 
by  an  administrator  appointed  after  the  resignation  of  the  executor 
where  a  sale  was  not  necessary  for  settlement  of  the  estate:  Labrot's 
Admr.  v.  Seller,  20  Ky.  Law  Eep.  57,  45  S.  W.  102.  So,  also,  the 
executor  of  one  who  has  granted  land  in  fee  subject  to  an  annual  rent 
cannot  maintain  ejectment  for  the  nonpayment  of  the  rent:  Van 
Eensselaer  v.  Hayes,  5  Denio,  447.  So,  also,  where  a  testator  directed 
that  all  of  his  estate  not  otherwise  disposed  of  be  divided  into  two 
parts,  which  were  to  be  paid  to  two  certain  institutions,  and  he 
devised  all  his  estate  not  specifically  devised  and  bequeathed  to  his 
executors  in  trust  for  the  payment  of  the  bequests  and  legacies,  and 
for  that  purpose  authorized  them  to  sell  and  convert  all  of  his  estate 
into  cash,  it  was  held  that  under  the  statutes  regulating  uses,  trusts 
and  powers,  it  was  a  mere  general  devise  of  the  land  in  trust,  vesting 
no  such  legal  title  to  the  real  estate  in  the  executor  as  would  enable 
him  to  maintain  ejectment:  Chamberlain  v.  Taylor,  105  N.  Y.  185,  11 
N.  E.  625.  In  other  words,  unless  real  property  is  otherwise  disposed 
of,  it  goes  to  the  heirs  and  not  to  the  executor,  and  a  mere  power  given 
to  the  executor  to  sell  real  property  does  not  give  him  a  right  to  its 
possession.  To  entitle  him  to  such  possession,  the  land  or  its  usiifruet 
must  be  expressly  given  to  him  by  the  will:  Bubottom  v.  Morrow,  24 
Ind.  202,  87  Am.  Dec.  324.  Thus,  where  a  will  merely  empowers 
executors  to  sell  the  testator's  real  estate,  it  is  held  that  they  acquire 
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no  such  title  as  -will  enable  them  to  maintain  ejectment:  Eeynold's 
Eirs.  V.  Boyd,  92  Ky.  249,  17  S.  W.  572;  Smith  v.  Chase,  90  Hun,  99, 
36  N.  Y.  Supp.  615;  Peck  v.  Henderson's  Lessee,  7  Yerg.  18;  Moore  v. 
Bedford  (Tenn.  Ch.),  56  S.  W,  1038.  Although  there  are  cases  holding 
the  contrary  view:  Smathers  v.  Moody,  112  N.  C.  791,  17  S.  E.  532; 
Chew's  Exrs.  v.  Chew,  28  Pa.  17.  Where  a  testator  devised  his  real 
property  to  his  executors  to  sell  and  convey  for  certain  purposes,  and 
were  referred  to  in  another  clause  as  trustees  of  his  property,  they 
may  maintain  ejectment,  since  they  were  vested  with  the  legal  title: 
Landon  v.  Townsend,  60  Hun,  578,  14  N.  Y.  Supp.  522.  Where  an 
executor  is  invested  by  the  will  with  title  to  the  testator's  lands,  both 
in  and  out  of  the  state,  he  is  a  proper  party  to  institute  ejectment 
for  land  comprising  a  part  of  the  estate:  Chapman  v.  Hendley,  8  Ky. 
Law  Rep.  957,  4  S.  W.  189.  Under  a  statute  providing  that  real  prop- 
erty not  disposed  of  in  the  will  shall  be  distributed  in  the  same  man- 
ner as  the  es'tate  of  an  intestate,  the  executor  in  respect  to  such  prop- 
erty may  maintain  any  action  for  its  recovery  which  the  administrator 
might  maintain:  Patton  v.  Crow,  26  Ala.  426.  Where  a  testator 
directs  that  his  lands  be  sold  and  his  widow  take  the  residue  of  his 
estate  after  paying  the  debts,  she  may  maintain  ejectment  for  the 
land  either  as  devisee  or  executrix:  Carpenter  v.  Cameron,  7  Watts, 
51. 

"During  the  administration,  and  until  distribution,  partial  or  final, 
the  executor  or  administrator  is  entitled  to  have  the  possession 
of  the  property  left  by  the  deceased:  Code  Civ.  Proc,  sec.  1452.  The 
statute  authorizes  an  heir  to  recover  possession  as  against  third  per- 
sons, but  not  as  against  the  executor  or  administrator.  The  district 
court,  in  an  action  of  ejectment,  could  not  try  and  determine  whether 
there  will  be  debts  to  be  paid,  or  expenses  of  administration,  or  past 
sickness,  or  funeral  charges.  The  consideration  of  these  matters  is 
exclusively  within  the  jurisdiction  of  the  probate  court.  The  execu- 
tor or  administrator  cannot  be  kept  out  of  property  until  the  probate 
court  shall  have  settled  his  accounts,  and  the  debts  and  expenses 
have  been  ascertained,  and  then,  and  not  till  then,  have  his  action 
to  recover  possession;  but  immediately  upon  the  issuance  of  his  let- 
ters, he  is  entitled  to  have  the  possession  of  the  estate  of  deceased,  to 
the  end  that  the  rents  and  profits,  and  if  need  be,  the  proceeds  of  the 
property  itself,  be  applied  to  the  payment  of  debts  and  charges,  and 
the  balances,  if  any,  distributed,  and  by  him  delivered  to  the  parties 
entitled.  The  grant  of  letters  by  the  probate  court  is  conclusive  upon 
the  other  courts  as  to  the  necessity  for  administration."  The  fore- 
going observations  were  made  in  response  to  a  contention  that  the 
special  administrator  had  no  right  of  possession  as  against  defendants 
claiming  under  the  devisee  in  the  will:  Page  v.  Tucker,  54  Cal.  121. 
In  other  words,  the  right  of  possession  in  the  executor  or  adminis- 
tratx)r  is  not  a  joint  right  with  the  heirs:  Agee  v.  Williams,  30  Ala. 
636;  Barco  v.  Fennell,  24  Fla.  378,  5  South.  9;  Miller  v.  Hoberg,  22 
Minn.  249;  Edwards  v.  Evans,  16  Wis.  181.  But  under  the  statutes 
of  some  jurisdictions,  it  is  proper  for  the  administrator  to  join  the 
heirs  as  parties  plaintiff:  James  v.  Smith,  3  Ind.  Ter.  447,  58  S.  W. 
7f4. 

In  Colton  V.  Onderdonk,  69  Cal.  155,  58  Am.  Eep.  556,  10  Pac.  395, 
it  was  said:  "It  is  true  that  in  California  the  administrator  or  execu- 
tor is  entitled  to  the  possession  of  the  real  estate  of  his  decedent  for 
certain  purposes,  even  as  against  the  heir  or  devisee,  but  the  title  to 
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the  land  is  vested  in  the  latter,  subject  to  the  former's  lien  for  the 
payment  of  debts  and  the  expenses  of  administration:  Estate  of 
Woodworth,  31  Cal.  604. 

"Under  sections  1452-1581,  Code  of  Civil  Procedure,  the  possession 
of  an  executor  is  that  of  the  heir  or  devisee,  and  as  against  third 
persons  the  latter  can  maintain  an  action  of  ejectment  as  well  as  the 

former But  it  would  make  no  difference  to  the  defendant's  rights 

how  she,  the  plaintiff,  sued,  whether  as  executrix  or  universal  devisee, 
as  a  judgment  in  her  favor  for  damages  to  the  dwelling  while  in  her 
possession  as  such  devisee  would  be  a  bar  to  her  recovery  for  the 
same  cause  of  action  in  the  capacity  of  executrix:  Stewart  v.  Mont- 
gomery, 23  Pa.  412." 


LONG  V.  GRANT. 

[163  Ala.  507,  50  South.  914.] 

LANDLOED    AND    TENANT.— When  a  Tenant  Holds  Over 

after  the  expiration  of  his  term,  the  option  rests  with  the  landlord 
either  to  treat  him  as  a  trespasser  or  to  hold  him  to  a  continuancy 
of  the  tenancy  on  the  same  terms,     (p.  87.) 

LANDLORD  AND  TENANT — ^Relation  of  Between  Cotenants. 
The  relation  of  landlord  and  tenant  does  not  exist  between  tenants 
in  common,  although  one  is  in  the  actual  occupancy  of  the  lands 
and  appropriating  the  proceeds  thereof,     (p.  87.) 

LANDLORD  AND  TENANT. — Tenants  in  Common  can  Enter 
into  an  agreement  by  which  one  becomes  the  tenant  of  the  other 
and  responsible  for  rent.     (p.  87.) 

LANDLORD  AND  TENANT. — The  Presumption  That  a  Ten- 
ant Holding  Over  continues  the  tenancy  on  the  same  terms  is  rebut- 
table,    (p.  87.) 

LANDLORD  AND  TENANT— Ootenant  Holding  Over. — Where 
a  tenant  in  common  who,  having  rented  the  interest  of  his  coten- 
ants, notifies  them  that  he  will  not  rent  again  on  the  former  terms, 
and  they  fail  to  agree  on  any  terms,  his  occupancy  after  the  term 
becomes  the  possession  of  one  tenant  in  common  for  all,  and  does 
not  continue  the  relation  of  landlord  and  tenant,     (p.  87.) 

C.  S.  McDowell,  Jr.,  and  Merrill  &  Son,  for  the  appellant. 

G.  L.  Comer,  for  tlie  appellee. 

^o»  SIMPSON,  J.  This  is  an  action  by  the  appellant 
(plaintiff)  against  the  appellee  (defendant)  to  recover  rent 
claimed  to  be  due.  The  plaintiff  and  defendant  own  the 
land  for  which  rent  is  claimed  as  tenants  in  common.  On  or 
about  the  20th  of  December,  1905,  the  plaintiff  rented  her  half 
of  the  land  to  the  defendant  for  the  year  1906 ,  the  rental 
being  twelve  bales  of  middling  cotton.  The  contract  was  in 
writing,  and  was  surrendered  to  the  defendant  on  the  pay- 
ment of  the  rent  in  the  fall  of  that  year.  Defendant  planted 
oats  on  part  of  the  land  in  1906,  which  did  not  mature,  and 
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consequently  were  not  harvested  until  1907.  He  remained  in 
possession  of  the  land,  and  gathered  a  crop  in  1907 ;  but  in  the 
fall  of  1906  the  defendant  sent  the  witness  Holmes  to  the 
husband  and  agent  of  the  plaintiff,  who  informed  said  hus- 
band that  he  would  not  rent  the  interest  of  the  plaintiff  for 
the  year  1907  for  the  same  rent,  but  would  be  willing  to  rent 
it  for  eight  bales.  Said  husband  and  agent  returned  as 
answer  that  he  would  not  rent  the  interest  of  his  wife  for 
eight  bales ;  that  he  wanted  the  lands  sold  for  division.  This 
was  the  message  delivered  to  the  defendant.  The  ®*®  court 
gave  the  general  charge  in  favor  of  the  defendant,  which  the 
appellant  claims  was  error,  invoking  the  principle  of  law  that, 
when  a  tenant  holds  over  after  the  expiration  of  his  term,  the 
option  rests  with  the  landlord  either  to  treat  said  tenant  as  a 
trespasser  or  to  hold  him  to  a  continuance  of  the  tenancy  on 
the  same  terms. 

There  is  no  controversy  as  to  this  principle:  Wolffe  v. 
Wolff,  69  Ala.  549,  44  Am.  Rep.  526;  Robinson  v.  Holt,  90 
Ala.  115,  7  South.  441,  It  is  also  true  that  each  tenant  in 
common  holds  for  himself  and  his  cotenant,  and  that  the  rela- 
tion of  landlord  and  tenant  does  not  exist  between  them, 
though  one  be  in  the  actual  occupancy  of  the  lands  and  appro- 
priating the  proceeds  thereof :  Gayle  v.  Johnston,  80  Ala.  395. 
Tenants  in  common  can,  however,  enter  into  an  agreement  by 
which  one  becomes  the  tenant  of  the  other,  and  responsible  for 
rent :  Evans  v.  English,  61  Ala.  416,  427.  So  the  question  for 
decision  is  whether  the  mere  fact  that  the  tenant,  who  has 
rented  his  cotenant 's  interest  for  one  year,  is  conclusively  pre- 
sumed to  continue  the  tenancy  by  remaining  in  possession  of 
the  premises. 

The  presumption  is,  as  to  any  party,  a  rebuttable  one  (24 
Cyc.  1014),  and  the  reason  given  for  raising  the  presumption 
is  that  the  tenant  cannot  deny  his  landlord's  title,  and  by  re- 
maining in  possession  he  must  necessarily  be  either  a  tres- 
passer or,  by  the  acquiescence  of  the  landlord,  a  tenant  upon 
the  same  terms  as  before  obtained.  The  reason  of  the  rule 
cannot  apply  to  a  tenant  in  common.  He  was  in  possession 
before  the  tenancy  was  created,  and  is  entitled  to  remain  in 
possession,  as  tenant  in  common,  after  the  relation  of  landlord 
and  tenant  has  terminated, 

^^^  While  it  may  be  that  a  tenant  in  common  who,  after 
having  rented  the  interest  of  his  cotenant,  should,  without 
anything  being  said,  remain  in  the  same  exclusive  occupancy 
after  the  termination  of  the  term,  would  be  presumed  to  have 
continued  the  tenant  of  his  cotenant,  on  the  same  terms,  yet 
where  he  distinctly  notifies  the  cotenant  that  he  will  not  rent 
again  on  the  former  terms,  and  they  fail  to  agree  on  any 
terms,  his  occupancy  at  the  end  of  the  first  term  becomes,  as 
it  was  before,  the  possession  of  the  tenant  in  common  for  all. 
He  could  not  give  up  the  physical  possession  of  the  interest 
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of   his  cotenant  without   at  the  same   time  surrendering   his 
own,  which  he  is  under  no  obligation  to  do. 
The  judgment  of  the  court  is  affirmed. 

Dowdell,  C.  J.,  and  McClellan  and  Mayfield,  JJ.,  concur. 

From  a  Tenant  Holding  Over  After  the  Expiration  of  His  Term, 
the  law  usually  implies  an  agreement  to  hold  for  a  year  upon  the 
terms  of  the  prior  lease.  The  option  to  so  regard  it  is  with  the 
landlord,  not  with  the  tenant,  and  the  latter  holds  over  at  his  peril: 
Haynes  v,  Aldrich,  133  N.  Y.  287,  28  Am.  St.  Rep.  636.  See,  also^ 
Waterman  v.  La  Sage,  142  Wis,  91,  135  Am.  St.  Rep.  1062. 

If  a  Cotenant  Leases  the  Common  Property  at  an  Agreed  Bent,  and 
remains  in  exclusive  possession  thereof  after  the  term  for  which  his 
cotenant's  share  was  let  to  him,  he  will  be  held  to  be  in  in  his  char- 
acter as  a  tenant,  and  therefore  to  be  liable  for  rent:  O'Connor  v. 
Delaney,  53  Minn,  247,  39  Am.  St.  Rep.  601. 


CRONIN  V.  AMERICAN  SECURITIES  COMPANY. 

•       [163  Ala.  533,  50  South.  915.] 

BEOKEE — Bevocation  of  Authority  to  Sell  Lands. — Ordi- 
narily, an  authority  to  sell  land  may  be  revoked  at  any  time  before 
sale  without  the  owner  incurring  any  obligation  to  the  agent,  (p. 
90.) 

BBOKEB — Bevocation  of  Authority  Coupled  With  Interest. — 
An  agent's  authority  coupled  with  an  interest  cannot  be  revoked. 
But  to  be  irrevocable  the  power  conferred  must  create  an  interest 
in  the  thing  itself,  or  in  the  property  which  is  the  subject  of  the 
power,     (p.  90.) 

BBOKEB — ^Bevocation  of  Anthority  to  Sell  Land. — Where 
the  owners  of  land,  before  their  agent  has  accomplished  anything 
tangible,  revokes  his  authority  to  sell  to  a  syndicate  which  he  pro- 
poses to  organize,  and  sell  the  land  themselves,  they  are  not  liable 
to  him  for  commissions.  And  their  assurance,  at  the  time  of  the 
revocation,  that  he  will  "be  taken  care  of  just  as  if  he  had  made 
the  sale,"  is  without  legal  force  and  effect,    (p.  91.) 

Action  by  T.  P.  Cronin  against  the  American  Securities 
Company.  From  a  judgment  for  the  defendant,  the  plaintiff 
appeals.  The  following  is  the  second  count  in  the  complaint 
referred  to  in  the  opinion: 

"The  plaintiff  claims  of  the  defendant  the  further  sum  of 
three  thousand  five  hundred  dollars,  for  this,  to  wit :  That  the 
said  defendant,  being  in  the  business  of  selling  cemetery  lote 
in  the  Greenwood  Cemetery,  in  Montgomery,  Alabama,  em- 
ployed the  plaintiff  as  a  salesman  on  commission,  and  during 
such  employment  in  the  early  part  of  1908  offered  to  sell  in 
said  Greenwood  Cemetery  a  body  of  about  fifty  acres  of  land 
for  the  burial  of  colored  persons,  to  be  known  as  the  Lincoln 
Cemetery,  and  the  proposition  was  to  sell  said  fifty  acres  of 
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land  to  a  company  or  syndicate  of  persons,  to  be  known  as 
the  Lincoln  Cemetery  Company,  and  plaintiff  was  employed 
and  engaged  to  work  up  and  obtain  subscriptions  for,  and  to 
have  a  syndicate  formed  for  the  organization  of,  such  a  com- 
pany to  make  such  purchase,  with  a  view  of  its  making  sales 
of  lots  therein  to  persons  desiring  burial  lots  in  such  cemetery 
for  colored  persons.  That  plaintiff  undertook  such  employ- 
ment upon  an  agreement  and  understanding  with  the  defend- 
ant that  he  should  have  the  exclusive  employment  in  that 
behalf,  and  was  to  have  a  commission  of  ten  per  cent  on  the 
amount  of  the  price  at  which  the  same  was  made,  and  plain- 
tiff was  especially  to  endeavor  to  induce  a  purchase  of  said 
land  allotted  and  selected  for  said  Lincoln  Cemetery  to  an 
association  of  the  colored  population  of  Montgomery  and 
vicinity,  and  plaintiff  undertook  said  business  and  worked 
diligently  at  the  same  for  several  months  in  interviewing  and 
interesting  persons  likely  to  engage  in  such  purchase  by 
organizing  a  company  or  association,  and  had  drawn  the  at- 
tention of  the  public  to  the  advantages  of  the  proposed  pur- 
chase, and  had  created  a  prevailing  sentiment  favorable  to 
that  end,  and  was  progressing  satisfactorily  toward  having 
formed  an  association  to  make  such  purchase,  when  the  said 
defendant  came  to  the  plaintiff  and  told  him  to  cease  offer- 
ing said  land  for  sale  for  the  present  as  he  was  doing  and 
had  undertaken  to  do;  that  it  had  other  parties  who  wanted 
to  and  would  likely  buy,  and  to  let  it  negotiate  ^vith  such  par- 
ties and  make  the  sale,  and  that  it  would  make  no  difference 
to  plaintiff ;  that  he  would  be  taken  care  of  just  as  if  he  had 
made  the  sale.  That  thereupon  plaintiff,  in  pursuance  of  said 
request,  desisted  from  further  offering  of  said  land  for  sale. 
That  defendant  did  make  a  sale  of  said  lot  of  fifty  acres, 
immediately  after  plaintiff  desisted  from  his  offering,  at  and 
for  the  sum  of,  to  wit,  thirty-five  thousand  dollars,  whereby 
plaintiff  became  and  was  entitled  to  his  commission  of  ten 
per  cent  thereon,  but  that  defendant  refused  to  pay  it,  or  any 
part  thereof,  to  the  plaintiff ;  to  the  damage  of  the  plaintiff. '  * 

Gunter  &  Gunter,  for  the  appellant. 

Goodwyn  &  Mclntyre,  for  the  appellee. 

^^"^  SIMPSON,  J.  This  action  was  brought  by  the  appel- 
lant against  the  appellee.  All  of  the  counts  of  the  complaint, 
except  count  2,  were  withdrawn.  A  demurrer  to  count  2  was 
sustained  by  the  court,  and  upon  this  ruling  the  plaintiff  was 
allowed  to  take  a  nonsuit,  "with  leave  to  assign  said  adverse 
ruling  by  the  court  for  error  on  appeal."  Hence  the  only 
question  for  consideration  is  the  action  of  the  court  in  sus- 
taining the  demurrer  to  said  second  count  of  the  complaint. 

It  is  not  denied  that  the  general  principle  is  that  an  author- 
ity to  sell  land  may  be  revoked  at  any  time  before  sale,  and 
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that  the  owner  will  not  thereby  incur  any  obligation  to  the 
agent:  Chambers  v.  Seay,  73  Ala.  372.  Appellant  insists, 
however,  that  there  were  elements  of  contract  in  this  case 
which  differentiated  it  from  the  cases  in  which  the  courts 
have  so  held,  and  that,  under  the  facts  of  this  case,  the  plain- 
tiff is  entitled  to  recover  the  amount  of  commissions  stipu- 
lated in  the  original  agreement,  as  claimed  in  the  second  count 
of  the  complaint. 

In  the  case  of  Chambers  v.  Seay,  73  Ala.  372,  this  court, 
admitting  the  proposition  that  where  an  agent's  authority  is 
coupled  with  an  interest  it  cannot  be  revoked,  said:  "To  be 
irrevocable,  it  seems  now  well  settled  that  the  power  conferred 
must  create  an  interest  in  the  thing  itself,  or  in  the  property 
which  is  the  subject  of  the  power,"  and  held  that  an  interest 
in  the  proceeds  ^^*  of  the  sale  did  not  constitute  an  interest 
in  the  property,  saying  further:  "He  had  parted  with  no 
money  or  other  value  for  the  security  of  which  the  power  of 
sale  was  conferred  in  the  agreement.  He  had  risked,  in  the 
venture  of  his  agency,  only  his  personal  services  and  the  ex- 
penses incidental  to  its  execution.  The  undertaking  to  trans- 
port specimens  of  iron  ore  to  England,  and  to  advertise  the 
lands  there,  may  be  embraced  as  a  part  of  the  ordinary  ex- 
pense to  be  incurred  in  the  usual  course  of  such  employment. 
It  is  fair  to  presume  that  he  risked  this  much  in  view  of  the 
large  compensation  to  be  reaped  as  commissions  in  the  event 
of  a  successful  sale"  (page  378).  The  court  goes  on  to  in- 
timate that,  where  an  agent  "has  been  prevented  from  effect- 
ing a  sale  by  the  interference  of  his  principal,"  he  may 
recover  the  value  of  his  labor  and  expense,  in  a  proper  form 
of  action;  or  "where  the  sale  of  the  property  is  brought  about 
by  the  advertisements  or  exertions  of  the  broker  or  agent, 
etc.,"  he  may  recover  his  commissions  (page  379).  In  the 
case  of  Holland  v.  Howard,  105  Ala.  538,  17  South.  35,  the 
brokers  were  the  procuring  cause  by  which  the  purchaser  was 
brought  to  the  seller.  In  the  case  of  Worthington  v,  Mc- 
Garry,  149  Ala.  251,  42  South.  988,  the  broker  agreed  to 
procure  certain  options  on  lands  and  on  the  stock  of  a  cor- 
poration, and  did  procure  the  options  on  the  land,  but  claimed 
that  he  was  prevented  from  securing  the  option  on  the  stock 
by  the  defendant.  This  court  held  that  the  plaintiff  could 
not  recover  compensation  under  the  contract,  but  held  that, 
when  the  performance  by  the  plaintiff  was  prevented  by  the 
defendant,  "the  plaintiff  was  relegated  to  a  suit  for  damages 
for  a  breach  of  the  contract,  or  one  on  quantum  meruit  for 
services  actually  performed,"  and  that  "the  plaintiff,"  upon 
a  proper  count,  and  upon  proof  of  the  value  ^^®  of  his  ser- 
vices in  procuring  the  option  as  to  the  ore  land,  would  have 
been  entitled  to  recover ;  but  it  was  error  for  the  lower  court 
to  hold  that  under  the  written  contract  he  was  entitled  to  the 
price  named  therein  for  the  obtaining  of  both  options,  when 
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he  only  obtained  one."  Further  authorities  on  this  subject 
are  collated  in  the  case  of  Hutto  v.  Stough  &  Hornsby,  157 
Ala.  566,  47  South.  1031. 

In  the  case  now  under  consideration  there  is  no  pretense  of 
interest  in  the  property,  within  the  meaning  of  the  decisions. 
There  is  no  claim  that,  but  for  the  interference,  the  plaintiff 
would  have  closed  the  contract  with  the  syndicate  which  he 
proposed  to  organize,  and  no  allegation  of  the  value  of  his 
services,  or  that  they  inured  in  any  way  to  the  advantage  of 
the  defendant,  or  tended  in  any  manner  to  the  consummation 
of  the  contract  which  the  defendant  made  with  another  party. 
Said  count  claims  distinctly,  and  only,  the  amount  agreed  to 
be  paid  under  the  contract,  and  does  not  show  any  facts  tend- 
ing to  prove  a  compliance  with  the  terms  of  the  contract. 
Under  said  contract,  as  originally  made,  if  it  could  be  called 
a  contract  at  all,  the  plaintiff  was  not  under  any  legal  obliga- 
tion to  do  anything,  but  could  have  abandoned  the  project,  at 
any  time,  without  incurring  any  liability,  thus  showing  that 
there  were  no  mutual  obligations  to  constitute  a  contract. 
That  being  the  case,  when  the  defendant  notified  the  plaintiff 
to  cease  his  efforts  to  form  a  syndicate  and  sell,  it  was  acting 
entirely  within  its  rights,  and,  as  the  plaintiff  had  no  irrev- 
ocable rights  under  the  authority  to  sell,  there  was  no  con- 
sideration to  support  the  vague  assurance  that  "he  would  be 
taken  care  of,  just  as  if  he  had  made  the  sale." 

There  was  no  error  in  sustaining  the  demurrer  to  said 
count  2. 

^^^  The  judgment  of  the  court  is  affirmed. 

Dowdell,  C.  J.,  and  McClellan  and  Mayfield,  JJ.,  concur. 


The  Owner  of  Real  Estate  has  a  Right  to  Dismiss  a  Broker  employed 
to  procure  a  purchaser  at  any  time  before  a  customer  is  found: 
Cadigan  v.  Crabtree,  179  Mass.  474,  88  Am.  St.  Bep.  397.  But  he 
cannot  do  so  merely  for  the  purpose  of  depriving  the  broker  of  his 
commissions.  If  he  revokes  the  agency  after  the  broker  has  intro- 
duced a  purchaser,  and  soon  after  makes  the  sale  himself  to  the 
person  introduced,  the  broker  is  entitled  to  his  commissions:  Branch 
V.  Moore,  84  Ark.  462,  120  Am.  St.  Eep.  78. 

If  the  Owner  of  Land  Agrees  to  Fay  a  Broker  a  Percentage  of  the 
Trice  for  which  the  property  shall  be  sold  to  any  purchaser  pro- 
duced by  him,  the  broker  earns  his  commission  if  he  produces  a 
customer  to  whom  the  principal  in  fact  sells:  Bowe  v.  Gage,  127 
Wis.  245,  115  Am.  St.  Eep.  1010. 


92  136  American  State  Reports.        [Alabama, 


ALLEN  V.  PIERCE. 

[163   Ala.  612,  50   South.  924.] 

FRAUDUIiENT  CONVEYANCE— Intent  of  Grantee. — A  con- 
veyance by  a  husband  to  his  wife  in  consideration  of  love  and  affec- 
tion is  voluntary,  and  a  fraudulent  intent  on  her  part  need  not 
exist  to  make  the  transfer  voidable  at  the  suit  of  his  creditors, 
(p.  92.) 

MORTGAGE — Bemedies  of  Mortgagee  to  Enforce  Debt. — A 
mortgagee  of  land  has  three  remedies.  He  may  pursue  any  one  of 
them,  or  pursue  all  three  at  the  same  time.  He  may  file  his  bill 
in  equity  to  foreclose  the  mortgage,  sue  in  ejectment  for  the  re- 
covery of  the  land,  and  sue  on  his  debt  at  law.     (pp.  92,  93.) 

FEAUDULENT  CONVEYANCE.— A  Mortgagee  may  Attack 
a  fraudulent  conveyance  made  by  the  mortgagor,  rather  than  en- 
force his  security,  and  the  grantee  has  no  right  to  complain,  (p. 
93.) 

MORTGAGE — Separate  Estate  of  Wife. — A  Mortgage  Given 
for  the  debt  of  the  mortgagor  upon  the  separate  estate  of  his  wife 
is  void.     (p.  93.) 

FRAUDULENT  CONVEYANCE— Discharge  of  Liens  on  Wife's 
Land. — In  equity  and  good  conscience  a  debtor  cannot,  at  the  ex- 
pense of  some  of  his  creditors,  apply  money  to  the  payment  of  other 
of  his  creditors  who  have  liens  on  land  which  he  has  by  voluntary 
conveyance  transferred  to  his  wife.     (p.  93.) 

FRAUDULENT  CONVEYANCE— Assignee  of  Creditors.- It 
is  immaterial  what  consideration  the  complainant  in  a  bill  to  set 
aside  a  fraudulent  conveyance  paid  for  the  debt  sued  on.     (p.  93.) 

FRAUDULENT  CONVEYANCE— Subsequent  and  Existing 
Creditors. — A  conveyance  intended  to  defraud  future  creditors  is 
voidable  as  to  both  them  and  existing  creditors,     (p.  93.) 

Marks  &  Sayre,  for  the  appellant. 
Gunter  &  Gunter,  for  the  appellee. 

«»8  DOWDELL,  C.  J.  The  bill  in  this  case  is  by  a  judg- 
ment creditor,  after  a  return  of  "No  property  found"  on 
execution,  to  subject  assets  of  the  judgment  debtor,  in  the 
hands  of  an  alleged  fraudulent  grantee,  to  the  payment  of  the 
judgment.  The  conveyance  assailed  is  one  by  the  husband  to 
the  wife,  the  expressed  consideration  being  love  and  affection. 
The  conveyance  is  a  voluntary  conveyance,  and  in  such  a  case 
it  is  not  necessary  to  allege  and  prove  a  fraudulent  intent  as 
to  the  grantee.  It  is  sufficient  to  show  such  intent  as  to  the 
grantor:  McFadden  v.  McFadden,  134  Ala.  337,  32  South. 
719;  McGhee  v.  Importers'  &  Trad.  Nat.  Bank,  93  Ala.  192, 
9  South.  734 ;  Seals  v.  Robinson,  75  Ala.  363 ;  Pickett  v.  Pip- 
kin, 64  Ala.  520. 

A  creditor  whose  debt  is  secured  by  a  mortgage  is  not  con- 
fined, in  his  remedies  for  the  collection  of  his  debt,  to  the  en- 
forcement of  his  security,  though  the  same  may  be  ample  to 
that  end.     As  against  this  debtor  the  mortgagee  of  land  haa 
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three  remedies,  any  one  of  which  he  may  pursue,  or,  as  for 
that  matter,  he  may  pursue  all  three  at  one  and  the  same  time. 
He  may  file  his  bill  in  equity  to  foreclose  the  mortgage,  sue 
in  ejectment  for  the  recovery  of  the  land,  and  sue  on  his  debt 
at  law:  Duval's  Heirs  v.  McLoskey,  1  Ala.  708;  Roper  v.  Mc- 
Cook,  «i»  7  Ala.  318;  Half  man's  Exr.  v.  Ellison,  51  Ala.  543; 
Tucker  v.  Adams,  52  Ala.  25 ;  Micou  v.  Ashurst,  55  Ala.  607 ; 
Scott  v.  Ware,  65  Ala.  174.  Here  the  creditor,  as  he  has  the 
right  to  do,  is  pursuing  the  last  of  the  above-named  remedies, 
and  against  which  a  grantee  in  an  alleged  fraudulent  convey- 
ance by  the  debtor  has  no  right  to  complain. 

It  is  stated  in  the  bill  that  the  mortgage  security  held  by 
the  complainant  was  given  for  the  debt  of  the  husband  and 
upon  the  separate  estate  of  the  wife.  Such  a  mortgage  is  void 
(Code  1907,  sec.  4497;  Richardson  v.  Stevens,  114  Ala.  238, 
21  South.  949,  and  other  cases  cited  in  brief  of  counsel)  ;  and 
for  this  reason  the  complainant  would  be  justified  in  aban- 
doning such  security  and  in  pursuing  the  remedy  adopted  in 
the  present  instance. 

The  averments  in  the  bill  that  the  debtor,  subsequent  to  his 
voluntary  conveyance  to  his  wife,  paid  off  and  discharged 
existing  liens  on  the  conveyed  property,  do  not  render  the  bill 
demurrable.  Such  statements  are  in  keeping  with  the  allega- 
tions of  intent  to  defraud.  While  the  debtor  had  the  right  to 
apply  his  money  to  the  payment  of  those  creditors  who  held 
liens  upon  the  property  conveyed  by  him  to  his  wife,  the 
result  of  which  was  to  enhance  the  value  of  the  estate  in  the 
wife  by  the  discharge  of  the  liens,  yet  in  equity  and  good  con- 
science this  could  not  be  permitted  at  the  expense  of  his  other 
creditors.  In  principle  there  can  be  no  difference  between 
this  and  the  permitting  of  the  debtor  to  use  his  funds  in  erect- 
ing a  building  or  other  improvement  upon  the  land  of  his 
wife,  in  fraud  of  his  creditors. 

It  is  immaterial  what  consideration  the  complainant  paid 
for  the  debt  sued  on.  In  this  respect  he  stands  in  the  shoes 
of  his  transferrer, 

^2®  The  bill  alleges  a  scheme  on  the  part  of  the  debtor  to 
defraud  future  creditors  in  the  making  of  the  conveyance  as- 
sailed. If  this  is  true,  the  conveyance  is  void  as  to  both 
future  and  existing  creditors. 

In  its  last  analysis,  the  bill  is  nothing  more  nor  less  than 
one  by  a  creditor  to  set  aside  a  fraudulent  conveyance,  and 
to  subject  the  property  conveyed  to  the  payment  of  debts. 
The  demurrers,  in  our  opinion,  are  not  well  taken.  The  chan- 
cellor committed  no  error  in  overruling  them,  and  his  decree 
will  be  affirmed. 

Simpson,  McClellan   and  Mayfield,  JJ.,  concur. 


Attacks  hy  Creditors  on  Conveyances  Made  by   Husbands  to  Wives 
art  considered  in  the  note  to  Adoue  v.  Spencer,  90  Am.  St.  Bep.  497. 
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Voluntary  Conveyances  are  Considered  in  the  Note  to  Hagerman 
V.  Buchanan,  14  Am.  St.  Rep.  739.  Such  conveyances  are  presumed 
to  be  fraudulent  as  against  existing  creditors:  See  the  note  to 
Pedley  v.  Freemen,  119  Am.  St.  Rep.  556. 

In  Case  of  Voluntary  Conveyances,  It  Matters  not  Whether  the  Donee 
has  Notice  of  the  fraudulent  intent  of  the  grantor:  Gilliland  v.  .Tones, 
144  Ind.  6G2,  55  Am.  St.  Rep.  210;  Lyons  &  Chamberlain  v.  Leahy, 
15  Or.  8,  3  Am.  St.  Rep.  133;  Marmon  v.  Harwood,  124  111.  104,  7 
Am.  St.  Rep.  345. 

A  Conveyance  may  be  Fraudulent  as  to  Subsequent  Creditors  of  the 
grantor  as  well  as  to  existing  creditors:  Spurk  v.  Logan  &  Uhl,  97 
Md.  152,  99  Am.  St.  Rep.  42Y,  and  cases  cited  in  the  cross-reference 
note  thereto. 


CRAMTON  V.  RUTLEDGE. 

[163  Ala.  649,  50  South.   900.] 

POWER — Manner  of  Execution — Intention. — While  no  par- 
ticular formality  is  required  in  the  execution  of  a  power,  yet  an 
intention  to  execute  is  necessary,     (pp.  94,  95.) 

POWER. — ^A  Purchaser  from  a  Tenant  for  Life  With  Power 
to  sell  must,  in  order  to  acquire  the  fee  under  Code,  section  1046, 
show  that  he  purchases  not  only  the  estate  of  the  life  tenant,  but 
the  entire  property,  for  the  life  tenant  may  sell  either  in  his  dis- 
cretion,    (p.  95.) 

PARTITION.— Where  a  Life  Tenant,  With  Power  to  Sell,  pro- 
ceeds in  the  probate  court  to  sell  for  partition  her  interest  and  that 
of  her  cotenant,  no  mention  of  the  power  being  made  in  the  pro- 
ceedings, the  deed  thereunder  conveys  only  her  interest  and  that 
of  the  cotenant,  and  not  that  which  she  Has  the  power  to  convey, 
(pp.  95,  96.) 

COTENANCY. — The  Possession  of  One  Tenant  in  Common  is 
the  possession  of  all,  until  there  is  an  actual  disseizin  brought  home 
to  the  knowledge  of  the  others,     (p.  96.) 

COTENANCY. — The  Possession  of  One  Tenant  In  Common  is 
prima  facie  the  possession  of  all,  and  does  not  become  adverse  to 
the  other  tenants  unless  they  are  actually  ousted,  or  unless  the 
adverse  character  of  the  possession  of  one  is  actually  known  to  the 
others,  or  is  so  open  and  notorious  in  its  hostility  and  exclusiveuess 
as  to  put  them  on  notice  of  its  character,     (p.  96.) 

Fred  S.  Ball  and  J.  M.  Chilton,  for  the  appellant. 

Gunter  &  Gunter,  for  the  appellee. 

«»i  SIMPSON,  J.  This  case  has  been  before  this  court 
twice  before  on  appeal:  See  Rutledge  v.  Cramton,  150  Ala. 
275,  43  South.  822,  and  Cramton  v.  Rutledge,  157  Ala.  141, 
47  South.  214,  which  cases  are  referred  to  for  a  statement  of 
the  facts  of  this  case.  Appellant  earnestly  contends  for  an 
overruling  of  the  decisions  in  those  cases,  but  after  examining 
the  same  we  are  satisfied  of  their  correctness.  While  it  is 
true  that  no  particular  formality  is  required  in  the  execution 


Nov.  1909.]  Cramton  v.  Rutledqe.  95 

of  a  power,  yet  it  is  required  that  an  intention  to  execute  the 
power  shall  be  shown. 

Under  the  will  of  A.  R.  Bell,  his  widow  did  not  take  an 
absolute  fee  simple,  but  only  a  life  estate,  which  the  statute 
declares  to  be  a  fee  simple  only,  in  favor  of  creditors  of  and 
purchasers  from  the  life  tenant :  Code  1896,  sec.  1046 ;  Rut- 
ledge  V.  Cramton,  150  Ala.  275,  43  South.  822.  and  cases  cited. 
It  necessarily  follows  that  before  a  party  can  claim  to  be  a 
purchaser,  within  the  meaning  of  the  statute,  he  must  show 
that  he  has  purchased  from  the  life  tenant,  not  only  his  or  her 
life  ^^^  estate,  but  the  entire  property.  The  life  tenant  may 
exercise  the  discretion  of  selling  either  merely  the  life  estate, 
leaving  the  remainder  for  those  entitled  to  it,  or  of  exercising 
the  power  given  by  selling  the  entire  property. 

The  proceedings  in  the  probate  court,  commenced  by  the 
life  tenant,  ]\Irs.  Bell,  were  merely  to  sell  for  partition  the 
interest  of  her  cotenant  and  her  interest  in  the  property. 
The  deed  made  thereunder  conveys  only  the  interest  which  she 
held  in  the  premises,  and  the  only  interest  which  she  had  in 
the  property  was  a  life  estate,  though  there  w^as  attached  to 
it  a  power,  which  she  could  execute  or  not,  as  she  chose. 
When  the  proceedings  make  no  mention  of  the  power,  and  use 
no  expression  indicative  of  a  desire  to  have  sold  any  interest 
except  that  which  was  actually  owned  by  Mrs.  Bell  at  that 
time,  and  the  deed  specifically  conveys  only  that  interest,  it 
is  difficult  to  understand  how  that  could  be  construed  into  an 
intention  to  sell,  not  only  that  which  she  owned,  but  that 
which  she  had  the  power  to  convey.  In  the  case  of  Matthews 
v.  McDade,  72  Ala.  377,  the  deed  was  made  by  the  executor 
and  trustee,  and  this  court  held  that,  as  the  proceeding  in 
the  probate  court  was  void,  the  deed  was  made  in  pursuance 
of  the  power  conferred  by  the  will. 

Only  her  life  estate,  then,  passed  to  the  purchaser,  and  dur- 
ing her  life  no  question  of  adverse  possession  could  arise. 
The  life  estate  terminated  at  the  death  of  Mrs.  Bell,  May  4, 
1893.  When  Howard  Bell  purchased,  under  the  original 
partition  proceedings,  he  became  the  owner  in  fee  of  the 
interest  of  the  estate  of  W.  B.  Bell,  and  the  owner  of  the  life 
estate  of  Mrs.  Bell  in  the  interest  ow^ned  bv  her  deceased  hus- 
band, A.  R.  Bell.  When  the  life  estate  fell  in  (May  4,  1893), 
his  vendee,  Pomeroy,  became  tenant  in  common  with  the  re- 
maindermen, ^^^  the  heirs  of  A.  R.  Bell.  The  possession  of 
one  tenant  in  common  is  the  possession  of  all,  as  each  holds 
for  the  benefit  of  the  other,  until  there  is  an  actual  disseizin 
l^rought  home  to  the  knowledge  of  the  other:  1  Washburn  on 
Real  Property,  3d  ed.,  p.  566,  sees.  417,  418. 

So  the  question  arises  whether  or  not  the  evidence  in  this 
case  shows  such  exclusive  adverse  possession  by  the  respond- 
ent and  those  under  whom  he  claims,  and  the  knowledge  of 
Bame  so  brought  home  to  the  complainants,  as  to  create  a  bar 
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by  adverse  possession.  "The  possession  by  one  tenant  in 
common  is  prima  facie  presumed  to  be  the  |)Ossession  of  all, 
and  it  does  not  become  adverse  to  the  cotenants  unless  they 
are  actually  ousted,  or,  short  of  this,  unless  the  adverse  char- 
acter of  the  possession  of  one  is  actually  known  to  the  other, 
or  the  possession  of  the  one  is  so  open  and  notorious  in  its 
hostility  and  exclusiveness  as  to  put  the  other  tenants  on 
notice  of  its  adverse  character":  Ashford  v.  Ashford,  136 
Ala.  631,  96  Am.  St.  Rep.  82,  34  South.  10.  In  the  case  of 
Jellerson  v.  Pettus,  132  Ala.  671,  32  South.  663,  the  partition, 
from  which  the  adverse  holding  commenced,  was  made  by 
deed  inter  partes,  conveying  the  entire  interest  in  the  land 
to  one  of  them,  who  went  into  immediate  possession,  to  the 
exclusion  of  the  others.  The  evidence  in  this  case  does  not 
show  such  adverse  possession  as  to  o\ist  the  other  tenants  in 
common. 
The  decree  of  the  court  is  affirmed. 

Dowdell,  C.  J.,  and  McClellan  and  Mayfield,  JJ.,  concur. 

Where  the  Owner  of  a  Life  Estate  is  Vested  With  a  Power  of  Sale, 
and  executes  a  conveyance  purporting  to  convey  in  fee,  but  without 
referring  to  the  power,  its  exercise  will  nevertheless  be  presumed. 
No  express  recital  of  the  power  is  required:  Matthews  v.  Capshaw, 
109  Tenn.  480,  97  Am.  St.  Bep.  854.  See,  in  this  connection,  Walters 
V.  Bristow,  77  Ark.  182,  113  Am.  St.  Bep.  136;  Stump  v.  Warfield, 
104  Md.  530,  118  Am.  St.  Eep.  434.  Yet  if  a  writing  which  does  not 
refer  to  nor  purport  to  be  in  execution  of  a  power  of  appointment 
may  have  some  operation,  if  limited  to  the  property  of  the  writer, 
it  will  not  be  deemed  to  be  in  execution  of  such  power:  Lane  v.  Lane, 
4  Penne,  368,  103  Am.  St.  Eep.  122.  , 
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MITCHELL  V.  KELLY. 
[82  Kan.   1,  107  Pae.  782.] 

GXJAEDIAN. — The  Duty  of  a  Guardian  to  Account  is  pri- 
marily to  Ms  ward  rather  than  to  the  court.  (By  the  editor.) 
(pp.  98,  99.) 

GUARDIAN. — When  a  Guardian  Dies  the  trust  does  not  pass 
to  his  executor  or  administrator.  The  latter  stands  toward  the 
wards  as  any  third  person  having  money  or  property  of  theirs  in 
his  possession.     (By  the  editor.)      (p.  99.) 

GXJAEDIAN — Jurisdiction  of  District  or  Probate  Court. — An 
action  may  be  maintained  in  the  district  court  against  the  adminis- 
trator of  a  guardian  who  converted  his  ward's  money,  became  in- 
solvent and  died,  and  against  the  sureties  on  the  guardian's  bond, 
without  a  previous  settlement  of  the  guardian's  accounts  in  the  pro- 
bate court,     (p.  99.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

J.  H.  Hindman  and  John  T.  Little,  for  the  appellant. 
I.  0.  Pickering  and  H.  L.  Burgess,  for  the  appellees. 

^  BURCH,  J.  The  question  in  this  case  relates  to  the 
liability  of  a  surety  on  the  bond  of  a  guardian  for  minor 
children.  The  petition  charged  that  a  deceased  guardian  con- 
verted money  belonging  to  his  wards  to  his  own  use,  became 
insolvent,  and  died  without  an  accounting.  The  surety  on 
the  bond  demurred  on  the  ground  that  a  settlement  of  the 
guardian's  accounts  in  the  probate  court  is  a  condition  pre- 
cedent to  recovery  against  him.  The  demurrer  was  sustained, 
and  the  present  guardian,  who  brought  the  action,  appeals. 

The  statute  relating  to  guardians  and  wards  (Gen.  Stats. 
1901,  sees.  3274-3305)  requires  that  the  property  of  a  minor 
shall  be  managed  by  a  guardian,  who  upon  due  appointment 
and  qualification  shall  take  charge  of  it  for  that  purpose. 

Am.  St.  Eep.,  Vol.  136 — 7        (97) 
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Section  3280  reads  as  follows :  *  *  Guardians  appointed  to  take 
charge  of  the  property  of  the  minor  must  give  bond,  with 
surety  to  be  approved  by  the  court,  in  a  penalty  double  the 
value  of  the  personal  estate  and  of  the  rents  and  profits  of 
the  real  estate  of  the  minor,  conditioned  for  the  faithful  dis- 
charge of  their  duties  as  such  guardian  according  to  law. 
They  must  also  take  an  oath  of  the  same  tenor  as  the  con- 
dition of  the  bond." 

The  bond  given  in  this  case  was  conditioned  as  follows: 
"The  condition  of  the  above  bond  is  that  if  Henry  A.  Taylor, 
guardian  of  the  estate  of  Leanna,  Richard  M.  and  Edward  S. 
Taylor,  minors,  shall  faithfully  discharge  his  duties  as 
guardian,  according  to  law,  account  for,  pay  and  deliver  all 
money  and  property  of  said  estate,  and  perform  all  other 
things  touching  said  guardianship  required  by  law,  or  the 
order  or  decree  of  any  court  having  jurisdiction,  then  the 
above  bond  to  be  void,  otherwise  to  remain  in  full  force." 

The  very  situation  which  this  bond  was  given  to  meet  is 
presented.  The  guardian  used  up  the  money  of  his  infant 
wards,  is  dead,  and  left  no  estate  from  which  they  may  be 
reimbursed.  His  sureties  must  pay,  and  ^  the  enforcement 
of  their  liability  ought  not  to  be  fettered  by  rules  based  upon 
any  considerations  except  those  of  substance. 

The  district  court  possesses  both  law  and  equity  powers, 
which  may  be  exercised  in  the  same  proceeding.  It  has  gen- 
eral jurisdiction  to  investigate  accounts  and  to  ascertain  and 
declare  balances  due,  and  it  possesses  the  common-law  powers 
always  exercised  by  chancery  courts  to  settle  guardians'  ac- 
counts. Its  methods  and  rules  of  procedure  are  as  well  calcu- 
lated to  attain  just  results  as  are  those  of  the  probate  court. 
A  finding  of  a  balance  due  from  the  defunct  guardian  and  of 
facts  making  the  equivalent  of  a  default  must  precede  a  judg- 
ment holding  the  surety  liable.  It  is  no  detriment  to  the 
surety  that  he  is  a  party  to  the  preliminary  inquiry  and  may 
actively  participate  in  it.  There  is  no  statute  forbidding  the 
district  court  to  act,  and  why  should  it  refuse  to  do  so?  The 
only  reason  offered  is  that  by  analogy  the  procedure  usually 
followed  in  cases  of  defaulting  executors  and  administrators 
should  be  adopted.  The  analogy  is  destroyed  by  this  fact: 
Administration  is  a  definite  proceeding  to  a  definite  end — the 
collection  of  assets,  the  payment  of  debts,  and  the  distribution 
of  the  residue.  To  accomplish  this  purpose  the  probate  court 
has  full  possession  of  the  entire  subject  matter.  All  results 
are  to  be  worked  out  there,  and  to  invoke  the  jurisdiction  of 
the  district  court  with  reference  to  the  estate's  accounts  is  to 
interfere  with  the  due  and  orderly  conduct  of  a  pending  pro- 
ceeding. In  no  sense  is  this  true  in  cases  of  guardianship 
terminated  by  the  death  of  the  guardian.  The  guardian  is  a 
managing  agent  for  his  ward,  nobody  is  interested  in  his 
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conduct  except  the  ward,  and  his  duty  is  primarily  to  account 
to  the  ward  rather  than  to  the  court.  This  fact  is  made  clear 
by  the  omission  from  the  statute  of  any  provision  for  a  final 
settlement  as  of  the  estate  of  a  deceased  person.  The  ward, 
on  reaching  his  majority,  may  settle  with  the  guardian  as  he 
pleases.  ^  When  the  guardian  dies  the  trust  does  not  pass  to 
his  executor  or  administrator.  His  personal  representative 
stands  toward  the  ward  as  any  third  person  having  money  or 
property  of  the  ward  in  his  possession.  There  is  nothing  like 
a  pending  cause  before  the  probate  court  to  be  broken  into, 
and  no  substantial  reason  is  apparent  why  the  new  guardian 
may  not  bring  his  action  in  the  district  court.  The  authorities 
are  divided  upon  this  question  (21  Cyc.  240),  and  the  court 
adopts  the  view  which  seems  to  accord  best  with  the  statutes 
and  legal  policy  of  this  state. 

In  all  other  respects  the  action  was  well  brought.  The 
record  shows  that  the  original  petition  was  refiled  and  then 
amended  by  interlineation  so  that  the  certificate  to  the  tran- 
script is  not  impeached.  The  fact  that  one  of  the  minors  be- 
came of  age  after  judgment  does  not  abate  the  proceeding 
here.  The  motion  to  dismiss  is  denied  and  the  judgment  of 
the  district  court  is  reversed,  with  direction  to  overrule  the 
demurrer  to  the  petition. 


Where  the  Guardian  of  Infant  Vies  Without  Having  Bendered  Any 
Account  of  his  guardianship,  the  probate  court  which  appointed  him 
may  require  his  personal  representative  to  account  for  the  moneys 
of  the  ward  received  by  the  guardian  in  his  lifetime:  Peel  v.  Mc- 
Carthy, 38  Minn.  451,  8  Am.   St.  Eep.  681. 

As  to  Whether  an  Action  Against  Sureties  on  the  Bond  of  a  Guardian 
can  be  maintained  prior  to  an  accounting  against  the  guardian,  see 
Perkins  v.  Stimmel,  114  N.  Y.  359,  11  Am.  St.  Bep.  659;  Otto  ▼. 
Van  Riper,  164  N.  Y.  536,  79  Am.  St.  Eep.  673;  Wallace  v.  Swep- 
ston,  74  Ark.  520,  109  Am.  St.  Eep.  94;  note  to  Commonwealth  v. 
Stub,  51  Am.  Dee.  534. 

On  the  Termination  of  a  Guardianship,  Without  a  Settlement  of  the 
guardian's  accounts  and  ascertainment  of  the  amount  due  from  him, 
in  some  appropriate  manner,  an  action  of  assumpsit  cannot  be  in- 
voked by  the  ward  to  enforce  settlement  of  the  accounts  and  pay- 
ment of  the  amount  remaining  in  the  guardian's  hands:  Mitchell  t. 
Penny,  66  W.  Va.  660,  135  Am.  St.  Eep.  1046. 
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COOPER  V.  RHEA. 
[82  Kan.  109,  107  Pac.  799.] 

JUDGMENT — Vacation  at  Subsequent  Term. — Under  the  pro- 
vision (Civ.  Code,  see.  56S,  subd.  3;  Gen.  Stats.  1901,  sec.  5054,  subd. 
3)  that  a  judgment  njay  be  set  aside  at  a  subsequent  term  "for  mis- 
take, neglect  or  omission  of  the  clerk,  or  irregularity  in  obtaining" 
it,  a  court  may  vacate  a  judgment  rendered  on  the  pleadings  because 
of  a  misapprehension  as  to  what  allegations  they  in  fact  contained. 
(p.  101.) 

CLOUD  ON  TITLE — Limitation  of  Action  to  Remove. — The 
right  to  maintain  an  action  to  remove  a  cloud  from  a  title  is  a  con- 
tinuing one  to  which  the  statute  of  limitation  is  aot  applicable, 
(p.  102.) 

MORTGAGE  FORECLOSURE— Proof  of  Mortgagor's  Title- 
In  an  action  brought  to  foreclose  a  mortgage,  in  order  to  establish 
a  ground  of  recovery  against  a  defendant  who  does  not  claim  under 
its  maker,  the  plaintiif  is  required  to  show  that  the  mortgagor  had 
title  to  the  property,  so  that  the  mortgage  created  a  lien.  (p.  103.) 
(Syllabi  by  the  court.) 

S.  M.  Hutzel  and  A.  D.  Gilkeson,  for  the  appellant. 

W.  E.  Saum,  for  the  appellee. 

*****  I\IASON,  J.  A.  B.  Cooper  began  an  action  upon  sev- 
eral coupons  more  than  five  years  past  due,  asking  the  fore- 
closure of  a  real  estate  mortgage  given  to  secure  the  bond 
from  which  they  had  been  clipped.  The  mortgagors,  who  are 
not  shown  to  have  otherwise  encumbered  or  conveyed  their 
title,  were  named  as  defendants,  the  petition  alleging  that 
they  had  been  absent  from  the  state  long  enough  so  that  the 
bar  of  the  statute  of  limitation  had  not  fallen.  They  do  not 
appear  to  have  ***  been  served,  and  the  plaintiff  dismissed 
the  case  as  to  them.  John  Rhea  was  made  a  defendant  under 
the  allegation  that  he  claimed  an  interest  in  the  mortgaged 
property,  but  that  any  right  he  had  therein  was  inferior  to 
the  lien  of  the  plaintiff.  He  filed  an  answer  alleging,  among 
other  matters,  that  the  plaintiff's  cause  of  action  had  not 
accrued  within  five  years  prior  to  the  commencement  of  the 
suit.  The  plaintiff  demurred  to  this  part  of  the  answer.  On 
December  17,  1906,  the  court  overruled  this  demurrer,  and,  as 
the  plaintiff  declined  to  plead  further,  gave  judgment  for 
Rhea.  After  the  lapse  of  the  term  the  plaintiff  filed  a  motion 
to  open  this  judgment,  on  the  ground  that  he  had  misunder- 
stood the  character  of  the  answer  when  he  elected  to  stand 
upon  his  demurrer.  On  November  8,  1907,  the  court  sus- 
tained the  motion  and  set  aside  the  judgment.  Thereafter 
Rhea  filed  an  amended  answer,  consisting  of  a  general  denial 
and  a  plea  of  the  five  year  statute  of  limitation.  A  trial  was 
then  had.  The  plaintiff  introduced  the  coupons.  No  other 
evidence  was  offered  by  either  party.    Judgment  was  rendered 


March,  1910.]  Cooper  v.  Rhea.  101 

for  the  plaintiff  ordering  a  sale  of  the  property  and  barring 
all  claims  of  Rhea,  who  appeals. 

The  first  question  presented  is  whether  the  court  erred  in 
vacating  the  original  judgment.    The  plaintiff  made  aflfidavit 
that  at  the  time  the  judgment  was  rendered  he  understood 
that  the  parties  and  the  court  had  agreed  that  the  answer 
was  to  be  amended  so  as  to  set  out  a  tax  deed,  and  that  it  was 
to  be  treated  at  the  hearing  on  the  demurrer  as  though  such 
amendment  had  already  been  made.     He  also  introduced  an 
affidavit  of  the  former  judge  of  the  court,  who  presided  when 
the  judgment  was  rendered,  stating  that  he  had  understood 
that  to  be  the  situation  and  had  acted  upon  that  understand- 
ing.   It  therefore  was  shown  that  the  judgment  was  rendered 
on  the  pleadings  while  the  court  and  the  losing  party  were 
^  under  a  mistaken  impression  as  to  what  issues  they  presented. 
The  power  of  ^^^  the  court  to  correct  such  an  error,  even  at 
»a  subsequent  term,  is  so  essential  to  the  orderly  administration 
•of  justice  that  it  ought  not  to  be  denied  unless  in  virtue  of 
legislation   admitting  no   other  reasonable   construction.     A 
►judgment  so  rendered  does  not  express  the  real  purpose  of 
5the  court.     The  situation  it  presents  is  analogous  to   that 
►arising  when  the  record  made  does  not  conform  to  the  action 
.  really  taken.    It  is  as  necessary  that  a  speedy  remedy  should 
^I^e  afforded  in  the  one  case  as  in  the  other.     In  many  states 
^a  mistake  of  fact  is  recognized  as  an  independent  ground  for 
^-^vacating  a  judgment  after  the  term  has  lapsed :  23  Cyc.  931 ; 
^^15  Ency,  of  PI.  &  Pr.  245.     Here  authority  for  such  action 
lust  be  found,  if  at  all,  under  the  provision  that  a  court  may 
'vacate  or  modify  its  own  judgment  "for  mistake,  neglect  or 
^omission  of  the  clerk,  or  irregularity  in  obtaining"  it:  Civ. 
'ode,  sec.  568,  subd,  3;  Gen.  Stats.  1901,  sec.  5054,  subd.  3. 
_  [Assuming  that  the  "mistake"  referred  to  in  the  language 
,,£^uoted  can  only  be  that  of  the  clerk,  the  word  "irregularity" 
must  be  given  a  broad  enough  meaning  to  cover  a  case  where 
the  court  has  acted  upon  an  erroneous  understanding  of  the 
facts.     Such  has  been  the  practical  construction  placed  upon 
it :  Small  V.  Douthitt,  1  Kan.  335 ;  Tobie  v.  Commissioners  of 
Brown  Co.,  20  Kan.  14;  Murphy  v.  Swadner,  34  Ohio  St.  672. 
A  specific  objection  is  made  to  the  order  opening  the  judg- 
ment on  the  ground  that  the  plaintiff  did  not,  as  required  by 
the  statute  (Civ.  Code,  sec.  572;  Gen.  Stats.  1901,  sec.  5058; 
Schuler  v.  Fowler,  63  Kan.  98,  64  Pac.  1035),  make  a  show- 
ing that  he  had  a  valid  cause  of  action.    His  affidavit  set  out 
that  he  believed  he  had  a  complete  defense  to  the  answer. 
Under  the  circumstances  of  the  case — the  real  issue  being  one 
of  law — this  must  be  deemed  sufficient. 

The  defendant  maintains  that  his  plea  of  the  statute  of 
liraitaticn  was  good.  He  could  not,  however,  take  advantage 
of  the  fact  that  the  coupons  were  more  than  ^^^  five  years. 


102  136  American  State  Reports.  [Kansas, 

overdue  unless  he  claimed  under  their  makers:  Ordway  v. 
Cowles,  45  Kan.  447,  25  Pac.  862.  His  answer  was  silent  as 
to  the  nature  of  his  interest  in  the  land,  and  therefore  did  not 
.show  that  he  was  not  in  privity  with  the  mortgagors ;  but  in 
order  to  avail  himself  of  the  plea  that  the  mortgage  was 
barred  he  was  required  affirmatively  to  show  that  he  held 
under  them :  Mortgage  &  Trust  Co.  v.  Parker,  65  Kan.  819,  70 
Pac.  892 ;  27  Cyc.  1562.  Inasmuch  as  he  did  not  place  him- 
self in  a  position  to  assert  that  the  coupons  were  outlawed, 
the  five  year  statute  of  limitation  did  not  protect  him.  If  he 
did  not  claim  through  the  mortgagors,  the  fact  that  the  action 
accrued  five  years  before  it  was  brought  was  no  defense.  In 
that  case  it  was.  as  to  him  in  effect  an  action  to  remove  a 
cloud  from  the  title,  and  the  statute  of  limitation  was  not 
applicable. 

"It  is  an  acknowledged  branch  of  equity  jurisdiction  to 
remove  clouds  from  the  title  at  the  suit  of  the  owner  of  the 
fee.  Such  owner  has  a  right  to  invoke  this  aid.  But  must  he 
do  it  within  ten  years  after  the  commencement  of  the  cloud, 
or  may  he  do  it  at  any  time  during  its  existence  while  he  con- 
tinues such  owner  ?  .  .  .  .  This  is  a  continuing  right  that  may 
be  asserted  at  any  time  during  the  existence  of  the  cloud; 
never  barred  by  the  statute  of  limitations  while  the  cloud 
continues  to  exist.  This  results  from  the  continuing  character 
of  the  right,  which  is  equally  as  potent  after  the  lapse  of 
eleven  years  as  it  was  during  the  first  ten":  Miner  v.  Beek- 
man,  50  N.  Y.  337. 

"While  a  cause  of  action  clearly  accrues  to  the  owner  of 
real  property  in  possession  thereof  whenever  a  cloud  upon 
his  title  is  created  or  an  adverse  title  asserted,  we  do  not  think 
it  necessarily  follows  that  such  cause  of  action  accrues  then 
once  for  all,  so  as  to  start  the  statute  of  limitations  from  that 
<late.  A  cloud  upon  a  title  must  always  continue  to  operate 
.as  such  during  the  period  of  its  existence,  and,  as  its  effect 
upon  the  title  is  continuing,  the  cause  of  action  resting  on  the 
Tight  of  the  owner  to  have  it  removed  would  seem  to  be  con- 
tinuing also,  and  to  be  available  at  all  times  while  the  cloud 
remains":  Batty  v.  City  of  Hastings,  63  Neb.  26,  88  N.  W. 
139.  1*3  See,  also.  Smith  v.  Matthews,  81  Cal.  120,  22  Pac. 
409 ;  Schoener  v.  Lissauer,  107  N.  Y.  Ill,  13  N.  E.  741 ;  Ander- 
son V.  Akard,  15  Lea  (Tenn.),  182;  Wagner  v.  Law,  3  Wash. 
500,  28  Am.  St.  Rep.  56,  28  Pac.  1109,  29  Pac.  927,  15  L.  R. 
A.  784. 

The  dismissal  of  the  case  as  to  the  mortgagors  gave  rise  to 
an  anomalous  situation.  It  left  the  plaintiff  prosecuting  what 
was  nominally  the  foreclosure  of  a  mortgage  without  the 
mortgagor  or  any  successor  to  his  title  being  a  party — with  no 
defendant  in  court  excepting  one  presumably  claiming  under 
an  adverse  title.    Such  a  proceeding  could  only  be  in  effect  an 
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action  to  protect  the  lien  of  the  holder  of  the  mortgage — 
analogous  to  a  suit  to  quiet  title.  Under  some  circumstances 
a  remedy  of  that  kind  might  be  necessary.  For  instance,  be- 
fore an  action  to  foreclose  a  mortgage  accrued  a  tax  deed 
might  be  taken  out,  good  on  its  face  but  in  fact  voidable. 
If  the  mortgagor  refused  to  act,  probably  the  mortgagee 
might  invoke  the  aid  of  a  court  of  equity  to  set  aside  the  deed 
before  the  passage  of  time  made  it  invulnerable.  Possibly 
conditions  not  disclosed  by  the  petition  justified  the  plaintiff 
in  maintaining  a  separate  action  against  Rhea.  But  he  failed 
in  his  proof.  By  introducing  the  coupons  in  evidence  he 
sufficiently  showed  that  he  owned  them,  and  their  execution, 
as  well  as  that  of  the  mortgage  and  bond,  was  admitted.  But 
he  made  no  attempt  to  establish  that  the  mortgagors  ever  had 
any  title  to  the  mortgaged  property,  a  fact  that  was  essential 
to  the  claim  of  a  lien  on  his  part.  Therefore  he  made  out  no 
case  whatever,  and  Mas  not  entitled  to  the  judgment  rendered 
or  to  any  other  judgment  against  Rhea:  Ordway  v.  Cowles, 
45  Kan.  447,  25  Pac.  862. 

The  litigation  was  conducted  on  each  side  with  such  finesse 
that  the  court  is  not  greatly  enlightened  as  to  the  claims  of 
either  party.  The  plaintiff  dismissed  the  mortgagors  from  the 
case,  and  so  left  it  to  proceed  without  the  owner  of  the  fee — 
generally  regarded  as  the  one  indispensable  party  to  a  fore- 
closure suit  ***  (Britton  v.  Hunt,  9  Kan.  228)— probably 
under  the  impression  that  their  presence  in  some  way  made 
the  statute  of  limitation  a  menace,  possibly  for  fear  that  they 
might  answer  and  plead  it.  The  defendant  refrained  from 
disclosing  the  nature  of  his  claim,  perhaps  because  by  doing 
so  he  would  have  shown  affirmatively  that  he  had  no  standing 
to  assert  that  the  coupons  were  outlawed.  Neither  gave  evi- 
dence of  having  any  interest  in  the  property,  but  as  the 
burden  of  proof  was  on  the  plaintiff  rather  than  on  the  de- 
fendant he  was  not  entitled  to  relief. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  herewith. 


The  statute  of  Limitations  Does  not  Begin  to  Bun  in  Favor  of  the 
defendant,  in  an  action  to  quiet  title,  until  he  asserts  title  or  owTier- 
ship  to  the  property  in  controversy:  Pleasants  v.  Blodgett,  39  Neb. 
741,  42  Am.  St.  Rep.  624.  For  other  authorities  discussing  the  stat- 
ute of  limitations  as  applied  to  actions  to  quiet  title,  see  Bausman 
V.  Kelley,  38  Minn.  197,  8  Am.  St.  Rep.  661;  Wagner  v.  Law,  3  Wash. 
500,  28  Am.  St.  Rep.  56;  Murray  v.  Quigley,  119  Iowa,  6,  97  Am.  St. 
Rep.  276.  As  to  whether  such  actions  can  be  barred  by  laches,  see 
Woodstock  Iron  Co.  v.  Fullenwider,  87  Ala.  584,  13  Am.  St.  Rep.  73; 
Beck  Lumber  Co.  v.  Rupp,  188  111.  562,  80  Am.  St.  Rep.  190. 
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ROWLAND  V.  HOME  INSURANCE  COMPANY. 

[82  Kan.  220,  108  Pac.  118.] 

FIRE  INSUEANCE — Encumbrances  on  Property. — A  policy  of 
fire  insurance  containing  a  provision  which  reads:  "It  is  stipulated 
and  agreed  if  the  property  or  any  part  thereof  shall  hereafter  be- 
come mortgaged  or  encumbered  ....  without  written  consent  hereon,^ 
then  this  policy  shall  be  null  and  void,"  will  not  be  rendered  invalid 
by  a  mortgage  upon  the  insured  premises,  unless  it  is  a  valid  and 
subsisting  lien  upon  the  property,     (pp.  104,  105.) 

FIBE  INSURANCE — Encumbrances  on  Property. — In  such  a 
case,  where  the  insured  executed  a  mortgage  for  the  purpose  of 
securing  a  promissory  note  payable  more  than  a  year  after  date,  for 
rent  expected  to  become  due  under  a  lease,  where  the  term  does  not 
commence  for  five  months  in  the  future,  and  the  insured  property  is 
destroyed  by  fire  before  the  commencement  of  the  term  under  the 
lease,  such  mortgage  will  not  be  an  encumbrance  within  such  provi- 
sion of  the  policy,     (p.  105.) 

(Syllabi  by  the  court.) 

Lane  &  Lane,  for  the  appellant. 
Fyke  &  Snider,  for  the  appellee. 

^^^  GRAVES,  J.  This  action  was  commenced  by  Louis  N. 
Rowland  in  the  district  court  of  Miami  county  against  the 
Home  Insurance  Company  of  New  York,  to  recover  upon  an 
insurance  policy  for  loss  occasioned  by  fire.  Upon  a  trial  in 
the  district  court  the  defendant  recovered  judgment  for  costs, 
and  the  plaintiff  brings  the  case  here  by  appeal. 

The  policy  contained  a  provision  which  reads :  *  *  It  is  stipu- 
lated and  agreed  if  the  property  or  any  part  thereof  shall 
hereafter  become  mortgaged  or  encumbered  ^^^  ....  with- 
out written  consent  hereon,  then  this  policy  shall  be  null  and 
void."  The  defendant  claimed  that  this  provision  was  violated 
by  the  insured  and  the  policy  thereby  rendered  void,  and  for 
this  reason  refused  payment.  No  other  question  is  presented. 
The  policy  took  effect  February  25,  1904.  The  fire  occurred 
November  4,  1904.  The  plaintiff  had  executed  a  mortgage 
upon  the  premises  insured  after  the  insurance  policy  was  in 
force  and  before  the  fire,  but  claims  that  it  was  not  in  force 
and  had  no  legal  effect  at  the  time  of  the  fire.  The  facts  are 
that  the  plaintiff  had  rented  two  hundred  acres  of  land  for 
one  year  from  and  after  March  1,  1905,  and  was  to  pay  the 
sum  of  four  hundred  and  fifty  dollars  rent  in  cash  on  January 
1,  1906.  The  lease,  note  and  mortgage  were  executed  but  were 
not  intended  to  become  effective  until  March  1,  1905,  when 
the  plaintiff  took  possession  of  the  lands  under  the  lease. 
Under  these  circumstances  they  were  merely  preliminary 
steps  taken  toward  the  consummation  of  an  anticipated  con- 
tract, and  until  such  contract  was  completed  and  in  force 
these  papers  were  without  present  force.  A  mortgage,  to  be 
an  encumbrance  within  the  meaning  of  an  insurance  policy^ 
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must  be  a  valid  and  subsisting  lien  upon  the  property:  13 
Am.  &  Eng.  Eney.  of  Law,  259;  19  Cyc.  757;  Weigen  v. 
Council  Bluffs  Ins.  Co.,  104  Iowa,  410,  73  N.  W.  862 ;  Smith  v. 
Niagara  F.  Ins.  Co.,  60  Vt.  682,  6  Am.  St.  Rep.  144,  15  Atl. 
353,  1  L.  R.  A.  216 ;  Fitchner  v.  Fidelity  Mut.  Fire  Assn.,  103 
Iowa,  276,  72  N.  W.  530.  One  of  the  purposes  of  the  pro- 
vision to  prohibit  encumbrances  from  being  placed  upon  in- 
sured property  is  to  prevent  the  ownership  of  the  insured 
from  being  diminished  in  value  and  his  interest  in  the 
preservation  of  the  property  thereby  decreased.  A  lien  which 
has  not  taken  effect  or  one  which  has  been  extinguished  or 
one  which  for  any  reason  is  not  effective  and  subsisting  does 
not  fall  in  this  category  and  is  not  an  encumbrance. 

We  conclude  that  the  district  court  erred  in  holding  that 
the  appellant's  mortgage  was  an  encumbrance,  and  the  judg- 
ment is  reversed,  with  direction  to  set  aside  the  ^^^  judgment 
in  favor  of  the  appellee  and  enter  a  judgment  in  favor  of 
the  appellant  for  the  amount  due  on  the  policy,  when  ascer- 
tained. 


A  Condition  TTiat  a  Policy  Shall  he  Void  if,  without  the  consent  in 
writing  of  the  insurer,  the  property  shall  be  sold,  is  valid,  but  to 
avoid  the  policy  the  sale  must  be  such  as  passes  title  to  the  property 
insured:  International  Wood  Co.  v.  National  Assur.  Co.,  99  Me.  415, 
105  Am.  St.  Rep.  288.  A  sale  of  the  property  which  is  not  fully 
consummated  does  not  avoid  the  policy:  Garner  v,  Milwaukee  Me- 
chanics' Ins.  Co.,  73  Kan.  127,  117  Am.  St.  Rep.  460,  and  cases  cited 
in  the  cross-reference  note  thereto;  Mackintosh  v.  Agricultural  Fir» 
Ins.  Co.,  150  Cal.  440,  119  Am.  St.  Rep.  234. 


JAMES  V.  LOGAN. 

[82  Kan.  285,  108  Pac.  81.] 

AFFIDAVIT — ^Authentication  and  Jurat. — The  statutory  cer- 
tificate for  the  authentication  of  depositions  cannot  be  used  on  the 
ordinary  affidavit,  and  the  Code  of  Civil  Procedure  prescribes  no 
form  of  jurat  to  be  appended  to  affidavits,     (p.  106.) 

AFFIDAVIT — ^Absence  of  Jurat — Evidence  Aliunde. — If  a 
declaration  has  in  fact  been  made  under  oath  it  is  an  affidavit, 
although  no  jurat  be  attached.  The  jurat  is  merely  evidence  that 
an  oath  was  duly  administered,  and  in  the  absence  of  a  jurat  the 
fact  may  be  proved  by  evidence  aliunde,     (p.  107.) 

ATTACHMENT — ^Affidavit  Without  Jurat. — The  evidence  in 
this  case  examined  and  held  sufficient  to  show  that  a  written  dec- 
laration used  as  an  attachment  affidavit  was  in  fact  made  under 
oath,  although  no  jurat  appears,     (p.  108.) 

JUDGMENT — ^Vacation  for  Absence  of  Jurat  from  Aflldavit. 
"When  a  paper  purporting  to  be  an  affidavit  has  been  approved  by 
the  court  as  such,  and  has  been  made  the  basis  of  judicial  action 
as  if  it  were  duly  authenticated,  tlie  omission  of  a  jurat  is  a  mere 
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irregularity  which   will  not   expose  the  proceeding  to   collateral  at- 
tack,    (p.  108.) 

JTJDICIAIj  SAIjE — Limitation  of  Action  to  Becover  Land. — 
The  five  year  statute  of  limitations  against  actions  for  the  recovery 
of  real  property  sold  on  execution  brought  by  the  execution  debtor, 
his  heirs  or  any  person  claiming  under  him,  by  title  acquired  after 
the  date  of  the  judgment,  applies  to  all  sales,  void  and  voidable 
alike,     (p.  109.) 

(Syllabi  by  the  court.) 

W.  A.  S.  Bird  and  Thomas  J.  White,  for  the  appellant. 

James  A.  Troiitraan,  Robert  Stone  and  George  T.  McDer- 
mott,  for  the  appellee. 

*®®  BURCH,  J.  Sarah  A.  James  undertook  to  recover  the 
land  in  controversy  from  the  defendant,  Effie  Logan,  by  an 
action  of  ejectment.  While  the  action  was  pending  the  plain- 
tiff died,  and  a  revivor  was  had  in  the  name  of  her  ad- 
ministrator. Judgment  was  rendered  for  the  defendant,  and 
the  administrator  appeals. 

The  property  formerly  belonged  to  the  Enterprise  Land, 
Loan  and  Investment  Company,  a  foreign  corporation.  W. 
E.  Fagan  sued  the  investment  company,  attached  the  land, 
and  made  service  by  publication.  The  action  proceeded  to 
judgment  and  the  land  was  ordered  sold  for  its  satisfaction. 
Fagan  purchased  at  a  sheriff's  sale  made  under  the  order,  the 
sale  was  confirmed,  and  a  sheriff's  deed  was  issued  to  him 
which  was  duly  recorded.  Afterward  Fagan  conveyed  to  the 
defendant.  After  the  sheriff's  deed  was  recorded  the  invest- 
ment company  conveyed  to  Sarah  A.  James.  Her  suit  was 
commenced  more  than  five  years  after  the  recording  of  the 
sheriff's  deed.  It  is  said  the  proceedings  **''  in  the  attach- 
ment case  are  void  for  want  of  jurisdiction,  and  they  must  be 
so  or  the  sheriff's  deed  is  beyond  collateral  attack.  The  only 
defect  pointed  out  is  that  Fagan 's  affidavit  for  attachment 
bears  no  jurat.  Therefore,  it  is  claimed,  the  paper  was  not 
sworn  to  and  there  was  no  affidavit. 

The  provision  of  the  Code  of  Civil  Procedure  that  affidavits 
are  to  be  authenticated  in  the  same  way  as  depositions,  except 
as  provided  for  the  verification  of  pleadings  (Civ.  Code,  sec. 
345;  Gen.  Stats.  1901,  sec.  4793;  Code  1909,  sec.  336),  means, 
of  course,  so  far  as  the  requirements  concerning  depositions 
are  applicable.  The  certificate  of  the  officer  need  not  show 
that  an  affidavit  was  taken  at  the  time  and  place  specified  in 
a  notice,  as  in  the  case  of  a  deposition  (Civ.  Code,  sec.  359; 
Gen.  Stats.  1901,  sec.  4807;  Code  1909,  sec.  357),  because  an 
affidavit  is  a  written  declaration  made  under  oath  without 
notice :  Civ.  Code,  sec.  341 ;  Gen,  Stats.  1901,  sec.  4789 ;  Code 
1909,  sec.  347.  There  is  no  requirement  that  an  affidavit  shall 
be  written  in  the  presence  of  the  officer  and  shall  be  written 
by  the  officer,  the  witness  or  a  disinterested  person,  as  in  the 
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case  of  a  deposition  (Civ.  Code,  sec.  354;  Gen.  Stats.  1901, 
sec.  4802;  Code  1909,  sec.  352),  and  the  certificate  to  an  affi- 
davit need  not  show  these  facts.  In  the  case  of  a  deposition 
the  witness  is  first  sworn,  and  after  the  deposition  is  written 
it  is  subscribed.  In  the  case  of  an  affidavit  the  oath  is  ad- 
ministered after  the  declaration  is  formulated.  The  result  is 
that  the  certificate  prescribed  for  a  deposition  cannot  be  used 
on  the  ordinary  affidavit,  and  no  other  form  is  ordained.  The 
remaining  section  of  the  statute  relating  to  the  authentication 
of  depositions  (Civ.  Code,  sec.  358;  Gen.  Stats.  1901,  sec.  4806  ; 
Code  1909,  sec.  356)  simply  provides  that  the  signature  and 
seal  of  the  officer,  if  he  have  a  seal,  are  sufficient  without  ad- 
ditional proof  of  official  character;  that  signature  alone  is 
sufficient  if  the  affidavit  be  taken  in  this  state  and  the  officer 
have  no  seal,  but  that  further  proof,  the  nature  of  which  is 
indicated,  is  required  if  the  affidavit  be  taken  in  another  state 
and  the  ^**^  officer  have  no  seal.  This  section,  of  course,  ap- 
plies to  affidavits,  but  since  no  special  form  of  jurat  is  required 
the  statutory  definition  of  an  affidavit  is  satisfied  whenever  a 
written  declaration  is  made  under  oath. 

In  the  case  of  Cunningham  v.  Barr,  45  Kan.  158,  161,  25 
Pac.  583,  a  mechanic's  lien  statement  was  held  to  be  properly 
verified  to  which  the  following  jurat  was  appended:  "Sub- 
scribed and  sworn  to  before  me,  this  September  12,  1887. 
(Signed)  0.  A.  Harding,  Clerk  District  Court.  [Seal.]  "  In 
the  case  of  Simon  v.  Stetter,  25  Kan.  155,  a  jurat  in  the  same 
form,  but  designating  the  officer  simply  as  "clerk,"  and  bear- 
ing no  seal  at  all,  was  held  to  be  sufficient  to  authenticate  an 
attachment  affidavit,  even  against  a  direct  attack  by  motion 
to  discharge  the  attachment.  In  the  case  of  Buckland  v.  Goit, 
23  Kan.  327,  it  was  held  that  the  entire  omission  of  a  jurat 
did  not  render  an  affidavit  void.  The  court  said  the  jurat 
might  be  supplied  afterward.  In  the  case  of  City  of  King- 
man V.  Berry,  40  Kan.  625,  628,  20  Pac.  527,  it  was  said : 

' '  The  important  consideration  is  whether  the  complaint  was 
actually  sworn  to  before  a  proper  officer.  The  mere  fact  that 
an  officer  fails  to  couple  his  official  title  with  his  name  in  sign- 
ing a  jurat,  or  to  attach  a  jurat  at  all,  to  the  affidavit  at  the 
time  the  oath  is  administered  will  not  invalidate  it." 

These  rulings  necessarily  imply  that  the  certificate  of  the 
officer  under  his  signature  and  seal  is  merely  evidence  that 
the  affidavit  was  duly  sworn  to,  and  in  Foreman  v.  Carter,  9 
Kan.  674,  it  was  said  that  a  challenge  of  a  jurat  is  not  an 
attack  upon  what  was  done,  but  an  objection  that  the  proof  of 
what  was  done  is  defective.  If,  therefore,  the  jurat  be  miss- 
ing from  an  affidavit,  if  there  be  no  proof  on  the  face  of  the 
paper  that  an  oath  was  duly  administered,  the  fact  may  be 
established  by  evidence  aliunde.  This  rule  is  clearly  just. 
because  after  a  party  has  in  fact  made  or  procured  to  be  made 
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the  necessary  declaration  under  oath  he  ought  not  to  be  preju- 
diced and  the  proceeding  ought  not  to  fail  in  consequence  of 
the  officer's  neglect  to  affix  a  jurat. 

280  jjj  yjg^  Qf  ^Y^Q  foregoing  the  question  here  is,  Was 
Fagan's  written  declaration  made  under  oath?  This  question 
is  to  be  answered  from  the  evidence  like  any  other  question  of 
fact.    What  does  the  record  show? 

The  affidavit  was  signed  by  Fagan,  and  purports  to  be  an 
affidavit.  It  opens  with  the  following  statement:  **W.  E. 
Fagan,  being  duly  sworn,  says."  The  document  is  indorsed 
on  the  back:  "Attachment  affidavit,  filed  November  7,  1899. 
A.  M.  Callaham,  Clerk  District  Court."  The  appearance 
docket,  which  the  law  requires  the  clerk  to  keep,  contains  the 
following  entry:  "November  7,  1899. — Affidavit  for  attach- 
ment sworn  to  and  filed — .35."  The  clerk's  statutory  fees  for 
administering  an  oath  were  twenty-five  cents,  and  for  filing 
and  docketing  a  paper  were  ten  cents.  The  clerk  issued  a  writ 
of  attachment,  under  his  signature  and  the  seal  of  the  court, 
which  contains  the  following  recital:  "To  the  sheriff  of  said 
county,  greeting:  Whereas,  W,  E.  Fagan,  plaintiff,  has  this 
day,  on  the  necessary  affidavit  being  filed,  * '  etc.  From  all  this 
it  clearly  appears  that  an  affidavit  was  in  fact  sworn  to  accord- 
ing to  law. 

If  the  evidence  that  an  oath  was  duly  administered  were 
less  conclusive  the  plaintiff  is  met  by  another  principle, 
founded  upon  justice  and  wise  policy.  The  journal  entry  of 
judgment  contains  the  following  recitals : 

"And  the  court  further  finds  that  an  attachment  has  been 
duly  issued  in  said  action  upon  the  affidavit  of  plaintiff  and 

levied  upon  the  following  described  real  estate And 

the  court  further  finds  that  all  the  allegations  in  said  affidavit 
for  attachment  are  true;  that  the  defendant  is  a  nonresident 
of  the  state  of  Kansas,  and  that  said  attachment  ought  to  be 
sustained. 

"It  is  therefore  considered  by  the  court  that  the  plaintiff 
have  judgment  in  rem  against  defendant  for  said  sum  of  two 
hundred  and  thirty-eight  and  60/100  dollars  ($238.60),  and 
the  costs  of  this  action,  taxed  in  the  sum  of  $— — ;  that  said 
attachment  be  sustained ;  that  the  real  estate  levied  upon  under 
and  by  virtue  of  the  said  order  of  attachment  ....  be  sold. ' ' 

Collateral  attacks  upon  judicial  proceedings,  made  ^"^  long 
after  they  have  been  closed,  are  not  favored ;  and  whenever  a 
paper  purporting  to  be  an  affidavit  has  been  approved  as  such 
by  the  court,  and  has  been  made  the  basis  of  judicial  action 
as  if  it  were  duly  authenticated,  the  omission  of  the  jurat  is 
a  mere  irregularity  which  will  not  vitiate  the  proceedings. 

Numerous  cases  sustaining  the  foregoing  views  are  collated 
in  Turner  v.  St.  John,  8  N.  D.  245,  78  N.  W.  340.  See,  also, 
2  Ency.  of  L.  &  P.  671 ;  2  Cyc.  26. 
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The  judgment  of  the  district  court  must  be  sustained  for 
another  all-sufficient  reason.  The  defendant  pleaded  the  five 
year  statute  of  limitations,  which  reads  as  follows : 

"Actions  for  the  recovery  of  real  property,  or  for  the 
determination  of  any  adverse  claim  or  interest  therein,  can 
only  be  brought  within  the  periods  hereinafter  prescribed, 
after  the  cause  of  action  shall  have  accrued,  and  at  no  time 
thereafter : 

"First.  An  action  for  the  recovery  of  real  property  sold 
on  execution,  brought  by  the  execution  debtor,  his  heirs,  or 
any  person  claiming  under  him,  by  title  acquired  after  the 
date  of  the  judgment,  within  five  years  after  the  date  of  the 
recording  of  the  deed  made  in  pursuance  of  the  sale. 

' '  Second.  An  action  for  the  recovery  of  real  property  sold 
by  executors,  administrators  or  guardians,  upon  an  order  or 
judgment  of  a  court  directing  such  sale,  brought  by  the  heirs 
or  devisees  of  the  deceased  person,  or  the  ward  or  his  guard- 
ian, or  any  person  claiming  under  any  or  either  of  them,  by 
title  acquired  after  the  date  of  the  judgment  or  order,  within 
five  years  after  the  date  of  the  recording  of  the  deed  made  in 
pursuance  of  the  sale":  Code  1909,  sec.  15. 

The  property  was  sold  by  order  of  the  court,  under  a  special 
execution  conforming  to  the  judgment.  The  plaintiff  claims 
under  the  execution  debtor,  by  title  acquired  after  the  date  of 
the  judgment.  The  action  was  not  commenced  within  five 
'years  after  the  date  of  the  recording  of  the  sheriff's  deed. 
Therefore  every  condition  of  the  statute  is  satisfied.  The 
plaintiff  argues  that  the  statute  does  not  apply  to  deeds 
executed  ^^^  pursuant  to  void  judgments.  As  shown  in  the 
case  of  O'Keefe  v.  Behrens,  73  Kan.  469,  85  Pac.  555,  8  L.  R. 
A.,  N.  S.,  354 ,  9  Ann.  Cas.  867,  wherein  the  second  subdivision 
of  the  statute  was  considered,  it  has  particular  reference  to 
such  deeds,  because  if  the  proceedings  were  merely  irregular 
and  consequently  not  void  they  could  not  be  attacked  col- 
laterally at  all. 

The  judgment  of  the  district  court  is  affirmed.  ' 


The  Jurat  of  an  Officer  is  not  an  Affidavit,  nor,  strictly  speaking,  any 
part  of  it.  Its  omission,  therefore,  is  not  fatal  to  the  affidavit,  if  it 
appears  by  extrinsic  evidence  that  it  was,  in  fact,  sworn  to  by  the 
parties  named  therein:  Cox  v.  Stern,  170  111.  442,  62  Am.  St.  Eep.  385. 

An  Attachment  Based  upon  a  Paper  Raving  the  Form  of  an  Affidavit, 
except  that  it  does  not  appear  either  upon  its  face  or  by  extrinsic 
evidence  to  have  been  sworn  to  by  any  officer,  is  void,  and  a  judg- 
ment based  thereon,  in  a  case  in  which  there  was  no  personal  ser- 
vi,ce  of  summons,  is  equally  void:  Tacoma  Grocery  Co.  v.  Draham, 
8  Wash.  263,  40  Am.  St.  Kep.  907. 
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SELLARDS  v.  KIRBY. 
[82  Kan.  291,  108  Pac.  73.] 

WHiL— Validity  of  Gift  to  Witness.— The  Statute  (Gen.  Stats. 
1909,  sec.  9786)  making  void  a  devise  or  bequest  to  a  witness  to  a 
will  which  cannot  be  proved  without  his  testimony  applies  only  to 
attesting  witnesses,  not  to  other  persons  called  upon  to  testify  when 
the  will  is  offered  for  probate,     (p.  111.) 

WILL — Execution  on  Separate  Papers. — Where  a  will  offered 
for  probate  consists  of  several  separate  sheets  not  permanently  fas- 
tened together,  only  the  last  one  bearing  the  signature  of  the  testa- 
tor, the  connection  of  the  subject  matter  may  be  sufficient  to  estab- 
lish prima  facie  the  identity  of  the  other  sheets,     (p.  111.) 

WILL — ^Presumption  of  Undue  Influence  by  Draftsman. — The 
fact  that  a  will  is  written  by  the  daughter  of  the  testator,  who  is 
named  as  the  executrix,  but  is  not  otherwise  favored  over  the  other 
children,  does  not  raise  a  presumption   of  undue  influence,      (p.  113.) 

WILL — Presumption  of  Undue  Influence  by  Draftsman. — The 
fact  that  a  will  is  written  by  a  daughter  of  the  testator,  who  shares 
its  benefits  equally  with  the  other  children,  does  not  make  a  case 
for  the  application  of  the  statutory  provision  (Laws  1905,  c.  526, 
sec.  1 ;  Gen.  Stats.  1909,  sec.  9787)  that  a  will  written  by  the  prin- 
cipal beneficiary,  who  was  the  confidential  agent  or  legal  adviser  of 
the  testator  or  who  occupied  any  other  position  of  confidence  or  trust 
to  him,  shall  not  be  held  valid  unless  it  shall  be  affirmatively  shown 
that  the  testator  knew  the  contents  and  had  independent  advice 
with  reference  thereto,     (p.  114.) 

WILL  —  Revocation  —  Erasure  or  Change  of  Signature. — No 
error  appears  in  the  admission  to  probate  of  a  will,  where  there  was 
evidence  that  the  testator  had  duly  signed  it  in  ink,  below  the  at- 
testation clause,  in  the  presence  of  the  subscribing  witnesses,  and  a 
few  weeks  later  had  delivered  it  to  the  executrix,  who  retained  pos- 
session of  it  until  his  death,  although  when  it  was  produced  in  court 
the  testator's  signature  had  been  partially  erased  by  knife  scratches, 
and  his  name  had  been  written  in  pencil  above  the  attestation  clause, 
apparently  by  himself,  and  no  further  showing  was  made  as  to  when, 
by  whom  or  with  what  purpose  the  changes  had  been  made.     (p.  116.) 

WILL — Signature  Below  Attestation  Clause. — The  signing  of 
a  will  by  the  testator  below  the  attestation  clause  is  a  sufficient  sig- 
nature.    (By  the  editor.)      (p.  116.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

J.  H.  Stavely,  for  the  appellant. 

James  A,  Troutman,  Robert  Stone  and  George  T.  McDer- 
mott,  for  the  appellee. 

202  MASON,  J.  Probate  of  the  will  of  Peter  Kirby  was 
refused  by  the  probate  court,  but  granted  by  the  district  court 
on  appeal,  and  this  proceeding  is  brought  to  review  that  order. 
The  will  was  written  by  his  oldest  child,  Mary  Kirby  Sellards, 
who  was  the  executrix  and  a  principal  beneficiary,  on  five 
sheets  of  paper,  which  were  separate  at  the  time  of  its  execu- 
tion, but  fastened  together  Avith  a  pin  when  ofl'ered  for  pro- 
bate, the  second  and  fourth  pages  being  interchanged.     The 
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signature  of  the  testator  and  the  witnesses  appeared  only  on 
the  last  sheet,  and  the  only  direct  testimony  as  to  the  identity 
of  the  others  was  that  of  Mrs.  Sellards.  The  opponent  of  the 
will  contends  that  the  proof  in  this  respect  failed  by  reason  of 
the  incompetence  of  the  witness,  and  also  that  a  presumption 
of  undue  influence  arose  from  the  relation  of  the  draftsman 
to  the  testator. 

2»»  The  statute  (Gen.  Stats.  1868,  c.  117,  sec.  11;  Gen. 
Stats.  1909,  see.  9786)  provides  that  "if  a  devise  or  bequest 
be  given  to  a  person  who  is  a  witness  to  the  will,  and  the  will 
cannot  otherwise  be  proved  than  by  the  testimony  of  such 
witness,  the  devise  or  bequest  shall  be  void,  and  the  witness 
shall  be  competent  to  give  testimony  of  the  execution  of  the 
will  in  like  manner  as  if  such  devise  or  bequest  had  not  been 
made."  Clearly,  however,  the  words  "witness  to  the  will" 
refers  to  an  attesting  witness.  This  accords  with  the  purpose 
and  history  of  the  legislation.  That  the  statute  distinguishes 
between  a  witness  to  the  will  and  one  who  testifies  in  its  sup- 
port when  it  is  offered  for  probate  is  made  apparent  by  the 
original  language  of  the  succeeding  section,  providing  that 
"the  court  shall  cause  the  witnesses  to  such  will,  and  such 
other  witnesses  or  any  person  interested  in  having  the  same 
admitted  to  probate  as  may  desire,  to  come  before  such  court ' ' : 
Gen.  Stats.  1868,  c.  117,  sec.  12;  Gen.  Stats.  1901,  sec.  7948. 
Mrs.  Sellards  was  not  a  witness  to  the  will  in  such  a  sense 
that  her  competency  was  affected  by  her  interest.  Moreover, 
her  testimony  was  not  necessary  to  identify  the  unsigned 
sheets.  As  the  first  four  pages  happened  to  end  with  incom- 
plete sentences,  the  connection  of  the  subject  matter  made  as 
effective  a  union  of  the  several  parts  as  could  have  been  ac- 
complished by  their  physical  attachment.    "It  is  a  rudimental 

principle  that  a  will  may  be  made  on  distinct  papers 

It  is  sufficient  that  they  are  connected  by  their  internal  sense, 
by  coherence  or  adaptation  of  parts":  Wikoff's  Appeal,  15 
Pa.  281,  53  Am.  Dec.  597.  See,  also,  30  Am.  &  Eng.  Ency.  of 
Law,  580.  The  sequence  of  the  pages  was  indicated  by  figures 
placed  at  the  top  of  each,  as  well  as  by  the  connection  of  the 
language,  and  the  fact  that  they  were  fastened  together  in 
other  than  the  proper  order  is  not  important. 

A  further  contention  is  that  the  fact  that  the  will  was 
written  by  the  testator's  daughter,  who  was  one  of  ^'•*'*  the 
principal  beneficiaries,  created  a  presumption  of  undue  in- 
fluence, which  was  not  rebutted  by  any  evidence.  There  is 
some  apparent  conflict  in  the  authorities  as  to  the  effect  to  be 
given  to  the  circumstance  that  a  will  is  drafted  by  a  lep-atee. 
In  section  137  of  Underbill  on  the  Law  of  Wills  it  is  said : 

"Many  cases  seem  to  hold  that  the  circumstance  that  a 

party  draws  a  will under  which  he  takes  a  lef;acy, 

....  raises  a  presumption  of  undue  influence  exerted  by 
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him  which  must  be  rebutted  by  clear  and  satisfactory  evi- 
dence  But  the  safer  and   more  correct  statement  of 

the  rule  is  that  such  a  condition  of  affairs  creates  no  presump- 
tion, but  merely  raises  a  suspicion  which  ought  to  appeal  to 

the  vigilance  of  the  court It  is  a  fact  to  be  considered 

with  other  facts.  It  is  undoubtedly  a  suspicious  fact,  but  its 
weight  depends,  not  solely  upon  its  character,  but  upon  the 
facts  and  circumstances  with  which  it  is  connected.  In  some 
cases  it  would  have  no  weight  at  all.  Thus,  if  it  appear  that 
the  testator  had  testamentary  capacity,  that  he  dictated  his 
will  and  knew  its  contents  at  the  date  of  its  execution,  and 
that  it  was  executed  in  the  statutory  manner,  the  mere  fact 
that  the  will  was  written  by  the  sole  beneficiary  would  not  be 
enough,  unless  coupled  with  other  extremely  suspicious  facts, 
to  overthrow  it,  or,  taken  alone,  to  cast  the  slightest  suspicion 
upon  it." 

What  justly  creates  suspicion  is  not  that  the  draftsman  is 
a  legatee,  or  even  a  sole  legatee,  but  that  he  receives  an  un- 
reasonable or  unnatural  benefit.  This  idea  is  thus  expressed 
in  section  245  of  the  third  edition  of  Schouler  on  Wills : 

"The  circumstance  that  a  party  who  derives  under  the  will 
a  disproportionate  benefit  or  a  benefit  to  which  he  had  no 
natural  claim  is  the  party  who  drew  it  lends  disfavor  to  the 
instrument,  and  may  turn  the  scale  against  its  admission  to 

probate Our  later  cases  appear  to  rule  that  wherever 

the  testator's  draftsman  or  manager  of  the  execution  may  be 
thought  worthy  of  some  generous  token,  undue  influence  and 
fraud  are  not  to  be  presumed  from  the  fact  that  the  will  gives 
him  a  legacy  or  executorship  accordingly.  ^^'^  The  extent  of 
his  benefit  as  compared  with  that  of  natural  objects  of  one's 
bounty  is  a  matter  of  some  consequence. ' ' 

So,  also,  the  suspicion  that  attaches  to  a  will  written  by  a 
beneficiary  is  heightened  where  he  sustains  a  confidential  rela- 
tion toward  the  testator.  That  condition  is  sometimes  said  to 
create  an  actual  presumption  against  the  will.  Thus  Mr. 
Underbill  says: 

*  *  Where  it  appears  from  the  evidence  that  the  testator  and 
the  beneficiary  stood  in  confidential  relations  toward  one  an- 
other, and  it  also  appears  that  the  legatee  ....  was  the 
draftsman  of  the  will,  ....  circumstances  are  shown  from 
which  a  presumption  of  undue  influence  or  fraud  arises,  which 
the  proponent  of  the  will  has  the  burden  of  proof  to  over- 
throw, and  to  show  that  the  will  was  the  free  and  voluntary 
act  of  the  testator":  1  Underbill  on  Law  of  Wills,  sec.  145. 

On  the  other  hand  a  portion  of  a  note  in  the  same  work 
reads:  "The  fact  that  the  draftsman  of  a  will,  who  is  a 
legatee  at  the  same  time,  stands  in  a  confidential  relation  to 
the  testator,  does  not,  in  the  absence  of  affirmative  proof  of 
fraud  or  coercion,  raise  a  presumption  against  the  voluntary 
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character  of  the  will":  1  Underhill  on  Law  of  Wills,  note  3 
to  sec.  137. 

And  the  rule  is  thus  stated  in  volume  29  of  the  American 
and  English  Encyclopedia  of  Law,  at  page  124:  "Undue  in- 
fluence is  not  generally  presumed  in  the  case  of  a  legacy  or 
devise  made  by  a  client  in  favor  of  his  attorney  from  the  mere 
relation  itself,  or  from  the  circumstance  that  the  will  was 
drawn  by  the  attorney ;  at  least  where  the  legacy  or  devise  is 
not  disproportionately  large." 

Perhaps  an  unnecessary  difficulty  is  created  by  an  effort  to 
say  at  just  what  point  the  union  of  a  number  of  suspicious 
circumstances,  no  one  of  which  is  enough  in  itself  to  defeat 
probate,  shall  be  deemed  to  give  rise  to  an  actual  presumption 
that  a  will  was  the  result  of  ^^®  undue  influence.  The  real 
question  in  each  case  is  whether  all  the  circumstances,  so  far 
as  shown,  are  such  as  to  lead  the  court  to  believe  that  in  fact 
the  will  does  not  actually  express  the  voluntary  purpose  of 
the  testator.  The  substance  of  Kirby 's  will  was  that  his 
property  was  to  go  to  his  wife  for  her  life,  and  then,  except 
for  a  specific  legacy  to  each  of  two  granddaughters,  to  his 
three  children.  There  is  nothing  in  this  disposition  to  suggest 
any  overreaching  on  the  part  of  Mrs.  Sellards.  Nor  was  she 
shown  to  have  occupied  a  position  of  confidence  and  trust 
toward  her  father  beyond  that  arising  from  their  relation- 
ship. If  it  had  appeared  that  she  had  been  intrusted  with 
the  general  management  of  his  business,  or  that  he  was  in  the 
habit  of  deferring  to  her  judgment  in  his  affairs,  a  different 
question  would  be  presented.  We  think  that  her  writing  the 
will  created  no  presumption  of  undue  influence.  No  question 
of  incapacity  or  restraint  appears  to  have  been  raised  at  the 
hearing.  The  controversy  turned  chiefly  upon  whether  there 
had  been  a  revocation.  But  in  seeking  to  counteract  evidence 
in  support  of  the  will  its  opponent  introduced  affidavits  of 
the  attesting  witnesses,  which  had  been  read  in  the  probate 
court,  stating  among  other  things  that  when  Kirby  signed  the 
Avill  he  was  of  sound  mind  and  memory  and  not  under  any 
restraint. 

A  recent  statute  makes  this  provision:  "In  all  actions  to 
contest  a  will,  if  it  shall  appear  that  such  will  was  written  or 
prepared  by  the  sole  or  principal  beneficiary  in  such  will,  who, 
at  the  time  of  writing  or  preparing  the  same,  was  the  confi- 
dential agent  or  legal  adviser  of  the  testator,  or  who  occupied 
at  the  time  any  other  position  of  confidence  or  trust  to  such 
testator,  such  will  shall  not  be  held  to  be  valid  unless  it  shall 
he  affirmatively  shown  that  the  testator  had  read  or  knew  the 
contents  of  such  will,  and  had  independent  advice  with  refer- 
ence thereto":  Laws  1907,  e.  430,  sec.  1;  Gen.  Stats.  1909,  sec. 
9787. 

Am.  St.  Rep.,  Vol.  136—8 
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This  rule  by  its  terms  relates  to  actions  to  contest  a  ^^"^  will, 
but  even  if  extended  by  interpretation  to  cover  proceedings 
for  its  admission  to  probate  the  present  case  would  not  be 
affected.  The  requirement  that  the  testator  must  be  shown  to 
have  had  independent  advice  clearly  implies  that  in  order  to 
1)0  deemed  to  occupy  a  position  of  confidence  or  trust  to  the 
testator  the  draftsman  must  be  someone  to  whom  he  naturally 
looks  for  counsel.  That  situation  does  not  follow  from  the 
mere  relationship  of  daughter  and  father. 

The  fact  being  established  that  the  will  had  been  duly 
executed,  a  more  difficult  question  is  whether  the  evidence 
showed  that  it  had  been  revoked.  The  testator,  in  the  presence 
of  the  subscribing  witnesses,  signed  it  with  pen  and  ink  below 
the  attestation  clause,  and  not  elsewhere.  He  kept  it  in  his 
own  possession  for  a  few  weeks  and  then  delivered  it  to  the 
executrix,  who  retained  it  until  after  his  death.  When  she 
offered  it  for  probate  his  ink  signature  had  been  partly  ob- 
literated by  means  of  knife  scratches,  and  his  name  had  been 
written  in  pencil  just  above  the  attestation  clause,  either  by 
himself  or  by  someone  who  closely  imitated  his  handwriting — 
a  matter  concerning  which  the  opinions  of  witnesses  differed 
somewhat.  The  law  permits  a  will  to  be  revoked  "by  the 
testator  tearing,  canceling,  obliterating  or  destroying  the  same 
with  the  intention  of  revoking  it,  by  the  testator  himself,  or 
by  some  person  in  his  presence  or  by  his  direction":  Gen. 
Stats.  1868,  c.  117,  sec.  37;  Gen.  Stats.  1909,  sec.  9814.  In 
order  to  accomplish  revocation  under  this  provision  it  is  neces- 
sary that  the  testator,  with  an  intention  to  revoke,  cause  some 
physical  defacement  of  the  will,  adapted  to  give  expression. 
to  that  purpose.  If  the  other  conditions  were  proved  there 
would  be  no  difficulty  in  saying  that  here  a  sufficient  actual 
defacement  was  shown,  for  while  the  signature  was  not  ren- 
dered wholly  illegible  the  partial  erasure  of  it  was  of  such  a 
character  as  to  suggest  a  purpose  to  discredit  it.  Under 
the  English  act  requiring  "burning,  tearing  or  otherwise 
^"**  destroying, ' '  a  mere  crossing  out  of  the  signature,  leaving 
it  still  legible,  is  held  not  to  be  enough  (1  Williams  on  Execu- 
tors, 10th  ed.,  pp.  101,  102;  1  Jarman  on  Wills,  6th  ed.,  p. 
*116),  but  the  rule  is  otherwise  where  the  statute  includes 
the  word  "canceling":  Estate  of  Olmsted,  122  Cal.  224,  54 
Pac.  745 ;  Matter  of  Hopkins,  172  N.  Y.  360,  92  Am.  St.  Rep. 
746,  65  N.  E.  173,  65  L.  R.  A.  95.  See,  also,  WoodfiU  v. 
Patton,  76  Ind.  575,  40  Am.  Rep.  269.  Except  as  already 
stated,  the  evidence  in  this  case  affords  no  light  as  to  when,, 
with  what  purpose  or  by  whom  the  changes  were  made.  The 
general  rule  is  that  where  a  mutilated  will  is  found  among 
the  testator's  effects  the  presumption  arises  that  the  mutilation 
was  his  own  act,  done  with  a  revoking  purpose:  1  Underbill 
on  Law  of  Wills,  sees.  231,  232;  1  Redfield  on  Law  of  Wills, 
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3d  ed.,  p.  ♦307 ;  30  Am.  &  Eng.  Ency.  of  Law,  635 ;  28  Am.  St. 
Rep.  351,  note.  Here  the  will  had  been  out  of  the  possession 
of  the  testator  for  about  a  year  at  the  time  of  his  death,  but 
as  the  proponent  must  be  deemed  to  assert  that  it  was  not 
changed  while  in  her  custody,  the  situation  is  doubtless  the 
same  as  though  it  had  never  left  the  testator's  hands.  The 
partial  erasure  of  the  signature  is  not  so  unequivocally  a  can- 
cellation as  the  running  of  a  pen  through  it,  but  would 
doubtless  be  suflBcient  to  warrant  the  application  of  the  rule 
referred  to  if  it  were  not  for  the  penciled  addition.  We  must 
regard  this  as  a  genuine  signature,  for  the  trial  court  evi- 
dently so  treated  it,  and  the  evidence  supports  that  view. 
Doubtless,  if  the  testator  erased  his  first  signature  intending 
an  unconditional  revocation  thereby,  a  subsequent  unattested 
signing  could  not  revive  the  will:  30  Am.  &  Eng.  Ency.  of 
Law,  657,  But  the  condition  of  the  instrument  affords  no 
presumption  that  such  was  the  case.  In  In  the  Goods  of 
William  King,  Deceased,  2  Rob.  Ecc.  (Eng.)  403,  a  will  was 
admitted  to  probate  under  these  circumstances : 

"After  the  death  of  the  testator  the  will  was  found  with 
his  signature,  as  at  first  written,  opposite  to  the  center  of  the 
attestation  clause,  erased;  but  subsequently  ^^^  to  that 
erasure  the  testator's  signature  was  written  a  short  distance 
beneath  the  place  where  the  original  signature  stood":  Page 
403. 

The  only  evidence  regarding  the  change  was  that  it  was 
made  after  the  will  was  executed  and  witnessed,  and  before  it 
was  found  after  the  testator's  death.  The  opinion  reads: 
"The  original  signature  of  the  deceased  has  been  erased,  but 
by  whom  and  with  what  motive  it  is  not  easy  to  determine. 
It  is  manifest,  however,  from  the  facts  and  circumstances  de- 
posed to,  that  the  erasure  was  not  made  by  the  testator  animo 
revocandi,  as  required  by  the  wills  act.  On  that  ground, 
therefore,  I  decide  this  case;  in  the  probate  the  original  sig- 
nature must  be  restored,  and  the  second  signature  omitted": 
Page  404. 

Citing  that  case,  in  section  392  of  the  third  edition  of 
Schouler  on  Wills  the  author  says:  "If  a  will  should  show  tlie 
testator's  signature  struck  through  with  a  pen  and  another 
signature  written  and  left,  the  natural  presumption  would  be 
that  the  original  erasure  was  not  made  with  the  intention  to 
revoke  at  all,  but  was  connected  in  some  way  with  the  final 
execution  by  the  signature  substituted." 

In  Re  Wood's  Will,  11  N.  Y.  Supp.  157,  a  will  was  admitted 
to  probate  which  had  been  found  in  the  testatrix's  safe,  with 
the  signature  erased  first  by  drawing  lines  over  it,  and  then 
by  nearly  erasing  such  lines  and  the  original  signature,  but 
with  her  name  rewritten  by  her  over  the  erasure.  It  was  not 
shown  when  or  why  the  change  was  made.  In  the  opinion  it 
was  said : 
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"The  proponents  having  proved  the  due  execution  of  the 
will,  it  is  entitled  to  probate,  unless  the  contestants  prove  its 
revocation  by  some  one  of  the  modes  pointed  out  by  the  stat- 
ute  If  the  will  had  been  found  in  her  safe,  carefully 

preserved  among  the  valuable  papers  of  the  testatrix,  with  her 
signature  erased,  it  would  have  been  a  fair  and  reasonable  pre- 
sumption that  she  erased  the  signature  animo  revocandi;  and 
it  would  then  be  lacking  in  one  of  the  statutory  requirements 
of  a  valid  will — the  signature  of  the  decedent  at  ^****  the  end 
thereof.  But  when  found  with  the  signature  carefully  re- 
stored, no  such  presumption  arises.  In  the  absence  of  all 
proof,  how  can  I  find  that  it  was  made  with  the  intent  to  re- 
voke, when  the  instrument  was  preserved  by  her  with  her 
signature  carefully  restored?     An  intention  to  revoke  a  will 

not  fully  consummated  is  no  revocation It  may  be  that 

Mrs.  Wood  drew  the  lines  through  her  name  with  the  inten- 
tion of  revoking  the  will,  but  immediately  and  before  the  act 
was  completed,  changed  her  mind,  erased  the  marks,  and  re- 
stored her  signature.  To  sustain  the  theory  of  the  learned 
counsel  for  the  contestants,  I  must  find  that  the  erasure  was 
made  by  the  testatrix  herself,  understandingly,  freely,  and 
voluntarily,  with  no  other  purpose  than  to  destroy  her  will, 
and  that  it  was  done  at  some  time  previous  to  the  act  of  re- 
writing her  name,  and  this  finding  is  asked  for  in  the  absence 
of  proof  and  with  the  burden  resting  upon  the  contestants  to 
establish  the  fact  of  revocation":  Page  158. 

In  the  present  case  the  one  fact  concerning  the  testator's 
intention  that  is  definitely  established  is  that  at  one  time  he 
wished  to  dispose  of  his  property  according  to  the  terms  of  the 
will  and  complied  with  every  requirement  of  the  law  to  give 
efi'eet  to  that  desire.  What  his  subsequent  purposes  were  is  a 
matter  of  speculation.  That  a  few  weeks  later  he  delivered 
the  will  to  the  testatrix  has  some  tendency  to  show  that  he 
then  regarded  it  as  a  valid  instrument,  although  he  must  al- 
ready have  made  the  change  if  he  made  it  at  all.  In  that 
event,  as  reasonable  a  supposition  as  any  is  that  when  he  ex- 
ecuted the  will  he  failed  to  notice  the  space  left  for  his 
signature  above  the  attestation  clause,  and  therefore  inad- 
vertently signed  below;  that  afterward  he  discovered  the 
inadvertence,  and,  in  order  to  correct  it,  attempted  to  erase 
the  original  signature  and  affixed  the  other  in  the  more  natural 
place,  intending,  not  revocation,  but  ratification.  Of  course 
a  signing  below  the  attestation  clause  was  sufficient  (17  L.  R. 
A.,  N.  S.,  354,  note),  but  the  testator,  on  the  matter  being 
drawn  to  his  attention,  may  easily  have  supposed  otherwise. 
Upon  this  hypothesis  it  is  not  necessary  to  resort  ^^^  to  the 
principle  of  ''dependent  relative  revocation"  to  save  the  will, 
for  the  mutilation  was  without  effect  unless  accompanied  by  a 
purpose  to  revoke.     Another  way  of  accounting  for  the  condi- 
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tion  of  the  will  seems  not  unreasonable — the  testator  may  have 
started  to  erase  his  signatyire,  changed  his  mind  before  com- 
pleting the  erasure,  and  then  rewritten  his  name,  not  as  a  new 
execution,  but  as  evidence  that  he  did  not  intend  revocation. 
The  judgment  is  affirmed. 


In  Order  to  'Revoke  a  Will  a  joint  operation  of  act  and  intention  is 
necessary:  Mclntyre  v.  Mclntyre,  120  Ga.  67,  102  Am.  St.  Rep.  71, 
and  cases  cited  in  the  cross-reference  note  thereto.  No  act  of  tear- 
ing or  cancellation  destroys  a  will,  unless  done  with  the  intention  of 
revoking  it:   Strong's  Appeal,  79  Conn.  123,  118  Am.  St.  Rep.   138. 

T'he  Revocation  of  Wills  is  the  subject  of  a  note  to  Graham  v.  Burch, 
28  Am.  St.  Rep.  344.  When  a  will  is  found  among  the  effects  of  the 
testator,  with  pencil  lines  drawn  through  some  of  its  material  parts 
and  blank  slips  pasted  over  others,  it  is  presumed  that  he  made  the 
cancellations  and  obliterations,  and  intended  them  to  operate  as  a 
Tevocation:  Mclntyre  v.  Mclntyre,  120  Ga.  67,  102  Am.  St.  Rep.  71. 
The  finding  of  a  will  in  the  testator's  desk  with  his  signature  can- 
celed raises  the  presumption  that  the  cancellation  was  done  by  him 
with  the  intention  of  revoking  it:  Matter  of  Hopkins,  172  N.  Y.  360, 
§2  Am.  St.  Bep.  746. 


FLEEMAN  v.  CHICAGO,  ROCK  ISLAND  AND  PACIFIC 
RAILWAY  COMPANY. 
[82  Kan.  574,  109  Pac.  287.] 

APPEAL — ^Eeview  of  Void  Judgment. — A  party  is  entitled  to 
appeal  from  and  obtain  a  reversal  of  a  void  judgment  brought  to  the 
supreme  court  on  a  case-made.     (p.  118.) 

(Syllabus  by  the  court.) 

M.  A.  Low  and  Paul  E.  Walker,  for  the  appellant. 

L.  F.  Bird  and  H.  G.  Pope,  for  the  appellee. 

^"^^  JOHNSTON,  C.  J.  In  this  proceeding  the  Chicago, 
Rock  Island  and  Pacific  Railway  Company  asks  that  the  judg- 
ment rendered  against  it  and  in  favor  of  Tobe  Fleeman,  in  the 
circuit  court  of  Wyandotte  county,  be  set  aside  and  reversed. 
The  contention  is  that  the  court  had  no  existence,  and  that 
the  judge  of  the  court  who  assumed  to  render  the  judgment 
was  without  authority.  By  chapter  52  of  the  Laws  of  1908 
the  legislature  undertook  to  create  the  circuit  court  of  Wyan- 
dotte county  and  to  define  its  jurisdiction,  and,  in  pursuance 
of  the  provisions  of  the  act,  a  judge  was  appointed,  who  pro- 
ceeded to  try  causes  and  exercise  other  judicial  functions. 
The  validity  of  the  act  creating  the  court  was  challenged  by  a 
proceeding  brought  in  this  court,  and  it  was  decided  that  the 
statute  was  repugnant  to  the  constitution  and  without  force: 
State  V.  Hutchings,  79  Kan.  191,  98  Pac.  797.  This  cause, 
which  was  pending  in  the  court  of  eommon  pleas,  was  trans- 
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ferred  to  the  circuit  court,  and  at  the  end  of  a  trial  a  decision 
in  the  form  of  a  judgment  was  rendered  against  the  appellant, 
^""^  which  it  seeks  to  have  annulled  and  reversed.  As  the  act 
was  unconstitutional,  the  court  and  judge  were  without  juris- 
diction, and  the  judgment  is  therefore  invalid :  In  re  Norton, 
64  Kan.  842,  91  Am.  St.  Rep.  255,  68  Pac.  639.  Is  a  void 
judgment  reviewable?  Although  there  is  some  conflict  in  the 
authorities,  the  rule  in  this  state  is  that  a  judgment  which  is  a 
nullity  may  be  reversed  and  set  aside  in  a  proceeding  in  error. 
This  was  held  in  Earls  v.  Earls,  27  Kan.  538,  where  it  was 
said:  ■ 

"In  such  a  case  the  defendant  in  error  claims  that  the  judg- 
ment is  not  void,  but  that  it  is  valid,  and  that  he  has  a  right 
to  enforce  it,  and  therefore  he  cannot,  for  the  purpose  of  de- 
feating the  proceedings  of  the  plaintiff  in  error,  say  that  the 
judgment  is  void  and  that  the  plaintiff's  petition  in  error 
should  be  dismissed ;  while  on  the  other  hand,  the  plaintiff  in 
error  may  simply  treat  the  void  judgment  as  a  merely  erro- 
neous one,  and  ask  that  it  be  reversed":  Page  543. 

While  the  decision  attacked  is  a  nullity,  it  is  in  the  form  of 
a  judgment,  and  appellee  is  asserting  that  it  is  a  valid  and 
binding  obligation.  Although  void,  it  may  be  treated  as  in 
existence  so  far  as  to  allow  appellant  to  challenge  its  validity 
on  appeal  and  to  enable  this  court  to  declare  its  invalidity  and 
reverse  it :  Winkfield  v.  Brinkman,  31  Kan.  25,  2  Pac.  113 ; 
Shaffer  v.  Brinkman,  31  Kan.  124;  Kidder  v.  Fay,  60  Wis. 
218,  18  N.  W.  839 ;  Shoemaker  v.  Board  of  Commrs.  of  Grant 
Co.,  36  Ind.  175 ;  Louisville  etc.  Ry.  Co.  v.  Lockridge,  93  Ind. 
191;  McCoy  V.  Allen,  16  W.  Va.  724;  Ex  parte  Martin,  5 
Yerg.  456,  26  Am.  Dec.  276;  Smith  v.  Jacobs,  77  Mo.  App. 
254 ;  Loeb  v.  Smith,  24  Misc.  Rep.  260,  52  N.  Y.  Supp.  677 ; 
Powell  on  Appellate  Procedure,  p.  265. 

Appellee  appears  to  concede  that  a  void  judgment  might  be 
reversed  if  the  case  were  here  on  a  transcript  of  the  record, 
but  asserts  that  as  it  is  brought  on  a  case-made  which  the  trial 
court  had  no  authority  to  settle  it  cannot  be  considered.  The 
judgment  attacked  is  preserved  and  presented  in  one  of  the 
methods  prescribed  ^''*^  by  statute  for  the  taking  of  an  ap- 
peal. If  the  judgment  may  be  reviewed  at  all,  no  reason  is 
seen  why  its  validity  may  not  be  determined  as  well  upon  a 
case-made  as  upon  a  transcript  of  the  record.  On  the  face  of 
the  record,  as  preserved,  it  is  clearly  shown  that  the  judgment 
is  void,  and  it  is  therefore  reversed. 


That  a  Void  Judgment  is  Appealable  and  Beversible  on  that  ground, 
see  Trustees  v.  Williams,  100  Wis.  223,  69  Am.  St.  Eep.  912.  Other 
authorities  bearing  upon  this  question  are  Stewart  v.  Lohr,  1  Wash. 
341,  22  Am.  St.  Eep.  150;  Delias  v.  Second  Nat.  Bank,  7  Wyo.  6G,  75 
Am.  St.  Rep.  875;  Whelan  v.  McMahan,  47  Or.  37,  114  Am.  St.  Rep. 
906. 
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FIRST  NATIONAL  BANK  v.  NORTHRUP. 

[82  Kan.  638,  109  Pae.  672.] 

CORPORATION — Stockholders'  Liability — Shares  Nominally 
Paid  Up. — Where  at  the  time  of  the  organization  of  a  corporation 
stock  is  issued  at  a  discount,  less  than  par  being  received  for  shares 
that  are  nominally  paid  up,  the  company  agreeing  that  no  further 
payment  shall  be  demanded,  the  ordinary  rule  is  that  the  stockholder 
assumes  a  liability,  so  far  as  is  necessary  for  the  protection  of  cred- 
itors who  have  become  such  without  notice  of  such  arrangement,  up 
to  the  point  where  his  total  contribution  to  the  corporate  funds 
equals  the  face  value  of  his  stock,     (pp.  120,  121.) 

CORPORATION — Stockholders'  Liability — Stock  Issued  for 
Property. — Where  stock  purporting  to  be  fully  paid  up  is  issued  in 
exchange  for  property  that  the  parties  to  the  transaction  agree  is 
worth  a  fixed  amount,  which  is  less  than  the  face  of  the  stock,  cred- 
itors of  the  corporation  have  a  right  to  look  to  the  stockholder  to 
the  same  extent  as  though  he  had  obtained  his  stock  by  the  payment 
in  cash  of  the  amount  so  agreed  upon.     (p.  121.) 

CORPORATION — Knowledge  of  Officer  not  Imputed  to  Com- 
paJiy. — A  corporation  in  dealing  with  one  of  its  own  officers  who 
acts,  not  for  it,  but  for  himself  or  as  the  agent  for  another  company 
in  which  he  holds  stock,  is  not  chargeable  with  notice  of  facts  known 
to  him.     (By  the  editor.)      (pp.  122,  123.) 

CORPORATION — Stockholders'  Liability — Stock  Issued  for 
Property. — Where  the  stockholders  of  a  corporation  agree  that  a 
new  corporation  shall  be  formed,  to  which  shall  be  transferred  a  part 
of  its  property,  in  return  for  a  division  of  the  capital  stock  of  the 
new  company  among  the  members  of  the  old  one,  in  proportion  to 
their  interest  therein,  and  further  agree  that  the  property  is  worth 
a  stated  amount  and  that  anyone  not  caring  to  receive  stock  shall 
be  paid  in  cash  on  that  basis,  and  this  arrangement  is  carried  out, 
the  holders  of  stock  so  acquired  are  liable  to  corporate  creditors  to 
the  same  extent  as  though  they  had  paid  cash  therefor  on  the  basis 
of  such  valuation,     (p.  126.) 

CORPORATION — Knowledge  of  Officer  not  Imputed  to  Com- 
pany.— Where  a  bank  has  lent  money  to  a  corporation  the  stock  of 
which  is  nominally  but  not  actually  paid  in  full,  its  right  to  look  to 
the  stockholders  for  repayment  to  the  extent  to  which  they  have  not 
paid  the  face  value  of  their  stock  is  not  defeated  by  the  fact  that 
the  president  of  the  corporation,  having  a  substantial  pecuniary  in- 
terest therein,  was  also  the  cashier  of  the  bank,  and  acted  for  both 
parties  in  the  negotiation  of  the  loan,  without  communicating  to  any 
other  officer  of  the  bank  his  knowledge  that  the  stock  had  been 
issued  at  a  discount,     (p.  126.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

H.  P.  Farrelly  and  T.  R.  Evans,  for  the  appellants. 

James  W.  Reid  and  John  J.  Jones,  for  the  appellee. 

«8»  ]\rASON,  J.  The  First  National  Bank  of  Chanute  ob- 
tained a  judgment  "against  the  West  Plant  Oil  Company,  a 
corporation  organized  under  the  laws  of  Arizona.  Not  being 
able  to  realize  upon  the  judgment  otherwise,  it  sued  a  number 
of  stockholders,  basing  its  claim  against  them  upon  the  ground 
that  they  had  not  paid  to  the  corporation  the  face  value  of 
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their  shares.  It  obtained  judgment  against  the  defendants, 
and  thev  appeal. 

The  facts  material  to  the  questions  presented,  as  found  by 
the  court,  were  these :  The  Kansas  Vitrified  Brick  Company, 
a  corporation,  capitalized  at  $50,000,  had  among  its  assets  a 
number  of  oil  and  gas  leases.  Its  members  concluded  that 
this  property  could  be  handled  to  better  advantage  by  a  sep- 
arate company.  They  therefore  organized  the  Arizona  cor- 
poration for  this  purpose,  taking  out  a  charter  fixing  the 
capital  stock  at  $1,000,000.  The  brick  company  transferred 
****  to  the  oil  company  the  property  referred  to,  by  an  in- 
strument reciting  a  consideration  of  $25,000,  and  the  oil 
company  in  payment  therefor  issued  all  its  stock  to  the  share- 
holders in  the  brick  company,  in  proportion  to  their  respective 
holdings  therein.  The  certificates  for  the  stock  thus  issued 
recited  that  it  was  fully  paid  and  nonassessable.  The  stock- 
holders of  the  brick  company  agreed  among  themselves  that 
the  property  so  transferred  was  worth  $25,000,  and  that  any 
who  did  not  care  to  accept  stock  in  the  new  company  should 
receive  cash  in  lieu  thereof  on  that  basis.  The  oil  company 
never  received  any  other  payments  from  its  stockholders.  Its 
actual  invested  capital  was  the  property  for  which  its  stock 
was  issued.  It  borrowed  $10,000  from  a  bank  which  was 
afterward  merged  in  the  plaintiff  bank,  a  new  note  being 
taken  for  the  amount,  which  was  the  basis  of  the  judgment 
sought  to  be  collected  in  this  action.  The  president  of  the  oil 
company,  being  the  owner  of  a  substantial  amount  of  its  stock, 
was  the  cashier  of  the  bank  that  lent  the  money,  and  the 
president  of  the  plaintiff  bank  when  the  renewal  note  was 
taken.  In  each  capacity  he  engaged  daily  in  the  conduct  of 
the  banking  business.  He  acted  for  each  bank  in  these  trans- 
actions, as  well  as  for  the  oil  company.  He  knew  that  the 
corporation's  stock  had  not  been  paid  for  at  its  face  value, 
but  no  other  officer  of  either  bank  had  knowledge  of  that  fact. 

The  defendants  claim  that  since  their  stock  was  issued  as 
fully  paid  they  owed  the  oil  company  nothing,  and  hence  were 
not  liable  to  its  creditors  for  the  payment  of  its  debts;  that 
if  any  such  liability  existed  it  could  only  be  with  respect  to 
credit  extended  on  the  faith  of  the  capitalization  stated  in  the 
charter,  and  that  the  plaintiff's  loan  was  not  of  that  character, 
since  the  bank's  officer,  who  was  active  in  making  it,  knew  all 
about  the  facts  in  the  case. 

Where  at  the  time  of  the  organization  of  a  corporation  stock 
is  issued  at  a  discount,  less  than  par  being  *^"*^  received  for 
shares  that  are  nominally  paid  up,  the  company  agreeing  that 
no  further  payment  shall  be  demanded,  the  general  rule  is 
that  so  far  as  is  necessary  for  the  protection  of  creditors  the 
stockholder  assumes  a  further  liability  up  to  the  point  where 
his  total  contribution  to  the  corporate  fund  equals  the  face 
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value  of  his  stock :  10  Cyc.  460,  461 ;  4  Thompson  on  Corpora- 
tions, 2d  ed.,  sees.  3902,  3911 ;  1  Cook  on  Corporations,  6th 
ed.,  sees.  42,  45 ,  8  L.  R.  A.,  N.  S.,  263,  note.  Where  the  stock 
is  issued  for  property,  the  authorities  differ ;  some  follow  what 
has  been  called  the  "true  value"  rule — that  is,  that  the  cred- 
itors' rights  are  the  same  as  though  the  corporation  had 
received,  instead  of  the  property,  its  actual  value  in  money; 
others  adopt  the  "good  faith"  rule — that  is,  that  in  the  ab- 
sence of  fraud  the  stockholder  cannot  be  held  liable  for  any 
further  payment,  however  greatly  the  property  may  have  been 
overvalued :  10  Cyc.  473 ;  4  Thompson  on  Corporations,  2d  ed., 
sees.  3975,  3976.  The  overvaluation,  if  gross,  has  been  held 
to  be  evidence  of  fraud;  if  intentional,  to  be  proof  of  it:  4 
Thompson  on  Corporations,  2d  ed.,  sees.  3978,  3979.  See, 
also,  42  L.  R.  A.  593,  note ;  23  C.  C.  A.  315,  326,  332-334,  note ; 
1  Cook  on  Corporations,  6th  ed.,  sec.  46,  and  note  2,  p.  165. 
In  the  work  last  cited  the  modern  tendency  is  represented 
as  being  against  holding  the  stockholder  liable,  the  author 
saying : 

*  *  During  the  past  thirty  years  there  has  been  a  vast  amount 
of  litigation  on  this  subject.  The  courts  still  disagree  in  their 
conclusions,  but  a  careful  study  of  the  cases  will  show  that 
upon  authority  as  well  as  principle  the  stockholders  cannot 

be  held  liable  in  such  a  case This  principle  of  law,  that 

there  is  no  liability  on  stock  issued  for  property  the  value  of 
which  is  less  than  the  par  value  of  the  stock,  seems  a  self- 
evident  principle  of  law.  Moreover,  this  principle  is  based 
on  business  usage  and  is  sound  practice.  There  is  no  more 
harm  in  the  issue  of  stock  below  par  than  there  is  in  the  issue 
of  a  note  or  bond  below  par.  The  extent  to  which  the  courts 
have  gone  in  sustaining  such  issues  of  stock  for  property  is 
shown  by  the  fact  that  even  constitutional  ^'^^  and  statutory 
prohibitions  against  watered  stock  have  been  practically  con- 
strued away  by  the  courts.  Moreover,  the  laws  of  trade  are 
more  powerful  than  the  laws  of  men,  and  in  business  circles  it 
has  become  customary  to  capitalize  property  at  a  reasonably 
high  figure.  This  is  due  to  the  fact  that  it  is  easier  to  sell 
stock  at  less  than  par  than  at  par,  and  also  to  the  fact  that, 
by  a  large  capitalization,  dividends  are  kept  low  enough  to 
avoid  the  cupidity  of  possible  competitors  and  the  interference 
of  legislatures.  To  such  an  extent  is  this  practice  carried  of 
issuing  stock  for  property  at  an  overvaluation  that  the  in- 
vesting public  and  persons  who  give  credit  to  corporations 
rather  expect  it,  and  they  no  longer  rely  upon  the  nominal 
capitalization  of  the  company.  Experience  has  taught  them 
that  they  must  investigate  the  real  financial  condition  of  the 
company,  and  invest  or  give  credit  upon  that  alone " :  1  Cook 
on  Corporations,  6th  ed.,  sec.  46. 
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In  the  present  case,  if  we  were  required  to  apply  the  ' '  good 
faith"  rule,  there  would  seem  to  be  little  difficulty  in  saying 
that  the  exchange  of  the  property  for  a  stock  issue  of  $1,000,- 
000  involved  an  overvaluation  that  was  both  gross  and  inten- 
tional. But  the  case  is  hardly  one  of  overvaluation.  The 
amount  recited  as  the  consideration  for  the  transfer  ($25,000) 
appears  to  have  been  the  valuation  fixed  by  the  persons  con- 
cerned. This  is  shown  by  the  fact  that  the  stockholders  of 
the  old  company  who  preferred  not  to  become  members  of  the 
new  one  were  to  be  paid  out  on  that  basis.  The  real  transac- 
tion amounted  to  an  agreement  to  issue  stock  at  two  and  one- 
half  cents  on  the  dollar,  and  the  acceptance  of  the  property 
in  lieu  of  cash  on  those  terms,  at  a  valuation  of  $25,000.  The 
contention  of  the  defendants  that  their  stock  was  in  fact  fully 
paid  for  must  therefore  fail. 

Inasmuch  as  the  holder  of  stock  which  is  issued  as  fully 
paid  owes  nothing  to  the  corporation  (19  L.  R.  A.,  N.  S.,  115, 
note),  any  liability  to  creditors  must  be  foimded  upon  the 
theory  that  they  have  extended  credit  upon  the  faith  of  the 
nominal  capitalization.  **^^  Consequently,  it  is  held  that  a 
creditor  who  at  the  time  he  becomes  such  knows  the  facts  re- 
garding the  issuance  of  the  stock,  not  being  within  the  reason 
of  the  rule  of  liability,  is  not  within  its  protection :  1  Cook  on 
Corporations,  6th  ed.,  sec.  46,  p.  188;  4  Thompson  on  Corpora- 
tions, 2d  ed.,  sec.  3983 ;  8  L.  R.  A.,  N.  S.,  271,  note ;  10  Ann. 
Cas.  90,  note ;  23  C.  C.  A.  340,  note. 

The  defendants  claim  that  since  the  cashier  while  acting 
for  the  bank  in  making  the  loan  knew  that  the  stock  in  the 
oil  company  had  been  issued  at  a  discount,  the  bank  itself 
must  be  deemed  to  have  had  that  knowledge.  A  corporation 
dealing  with  one  of  its  own  officers,  who  acts  for  himself  and 
not  for  it,  is  not  chargeable  with  notice  of  facts  known  to  him : 
2  Thompson  on  Corporations,  2d  ed.,  sec.  1655 ;  10  Cyc.  1063 ; 
36  Am.  Dec.  191,  note.  The  authorities  are  in  substantial 
agreement  upon  this  proposition,  and  upon  the  reasons  for  it, 
which  are  thus  stated  in  Wickersham  v,  Chicago  Zinc  Co.,  18 
Kan.  481,  26  Am.  Rep.  784. 

"It  is  undoubtedly  true,  as  a  general  proposition,  that  the 
principal  is  charged  with  the  knowledge  and  bound  by  the 
acts  of  the  agent ;  but  this  general  rule,  like  most  other  rules, 
has  its  exceptions  and  limitations.  The  general  rule  is  based 
upon  the  principle  that,  as  it  is  the  duty  of  the  agent  to  act 
upon  the  notice  for  his  principal,  or  to  communicate  the  in- 
formation to  his  principal  in  the  proper  discharge  of  his  trust 
as  such  agent,  notice  to  the  agent  is  likewise  legal  notice  to 
his  principal.  This  rule  applies  to  the  agents  and  officers  of 
corporations,  as  well  as  others.  This  general  rule  has  no  ap- 
plication, however,  to  a  case  in  which  one  party  does  not  act  as 
agent,  but  avowedly  for  himself,  and  adversely  to  the  interests 
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of  the  other.  In  other  words,  neither  the  acts  nor  knowledge 
of  an  officer  of  a  corporation  will  bind  it  in  a  matter  in  which 
the  officer  acts  for  himself  and  deals  with  the  corporation  as 
if  he  had  no  official  relations  with  it " :  Page  486. 

It  can  make  no  difference  in  principle  whether  the  officer  of 
a  corporation  in  dealing  with  it  acts  solely  ^**  for  himself  or 
as  the  agent  of  another  company  in  which  he  holds  stock.  In 
either  case  his  own  interests  are  to  some  extent  opposed  to 
those  of  the  corporation,  which  he  is  under  a  greater  or  less 
temptation  to  sacrifice.  The  rule  of  law  cannot  be  made  to 
depend  upon  the  extent  of  the  officer's  personal  interest,  so 
that  it  is  substantial.  In  the  present  case,  if  the  cashier  had 
asked  the  directors  to  make  the  loan  and  they  had  done  so  on 
their  own  judgment,  his  interest  in  the  oil  company  was  suffi- 
cient so  that  the  presumption  would  be  that  he  did  not  tell 
them  the  stock  had  been  issued  at  a  discount,  and  his  knowl- 
edge of  the  fact  would  not  be  imputed  to  the  bank.  But  the 
cashier  acted  for  the  bank  in  this  very  transaction,  either 
alone  or  in  connection  with  other  officers,  so  that,  in  a  sense, 
the  bank — that  is,  its  active  agent  in  the  transaction — had 
actual  knowledge  of  the  situation,  and  this  phase  of  the  matter 
involves  a  different  question.     In  the  note  last  cited  it  is  said : 

"It  will  be  noticed  that  in  all  these  cases  the  corporate 
agent  was  not  acting  in  his  official  character  in  the  particular 
transaction.  The  fact  of  his  agency  was  merely  incidental. 
It  is  obvious  that  the  same  rule  cannot  be  applied  where  the 
agent  acts  officially  upon  a  matter  in  which  he  has  a  personal 
interest,  even  though  such  interest  is  adverse  to  that  of  the 
corporation.  In  such  cases  it  is  his  duty,  notwithstanding 
his  interest,  to  communicate  to  his  company  any  facts  in  his 
possession,  material  to  the  transaction,  and  the  law  will  there- 
fore presume,  in  favor  of  third  persons,  that  he  made  such 
communication.  This,  it  seems  to  us,  is  the  principle  to  which 
are  to  be  referred  those  cases,  hereafter  to  be  mentioned,  in 
which  corporations  have  been  held  to  be  affected  with  notice 
of  facts  known  to  some  of  their  directors  acting  officially  upon 
matters  in  which  they  had  a  personal  interest":  36  Am.  Dec. 
193.  See,  also,  First  Nat.  Bank  of  New  Milford  v.  Town  of 
New  Milford,  36  Conn.  93 ;  Brobston  v.  Penniman,  97  Ga.  527, 
25  S.  E.  350;  Morris  v.  Georgia  Loan  Co.,  109  Ga.  12,  34  S. 
E.  378,  46  L.  R.  A.  506 ;  Holden  v.  New  York  etc.  Bank,  72 
N.  Y.  286. 

**•*  The  note,  however,  continues:  "Where  the  agent  or 
officer  of  a  corporation  is  also  agent  of  another  corporation  or 
person,  and  there  are  mutual  dealings  between  the  principals 
through  the  intervention  of  such  agent,  the  question  as  to 
whether  either  principal  is  to  be  affected  with  notice  of  what 
is  known  to  the  officer  or  agent  by  virtue  of  his  relation  to 
the  other  principal  will  depend  upon  circumstances.     If  the 


124  136  American  State  Reports.  [Kansas, 

knowledge  is  such  as  the  principal  himself,  if  present,  would 
not  be  bound  to  communicate,  there  would  seem  to  be  no 
reason  why  the  agent  should  be  presumed  to  have  com- 
municated it.  Thus,  if  one  of  two  corporations  having  a 
common  officer  borrows  money  of  the  other,  through  the  inter- 
vention of  such  officer,  for  a  purpose  which  is  illegal,  or  enters 
into  a  contract  which  is  ultra  vires,  the  other  corporation 
ought  not  to  be  charged  with  notice  of  the  facts:  In  re  Mar- 
seilles etc.  Co.,  L.  R.  7  Ch.  App.  161 ;  In  re  Contract  Corpora- 
tion, L.  R.  8  Eq.  14,  The  two  corporations  are  dealing  in 
such  a  case  as  strangers,  and  the  fact  that  they  have  a  com- 
mon officer  or  other  agent  ought  to  make  no  difference  in  the 
transaction.  There  is  in  reality  in  such  a  case  a  conflict  of 
duty  on  the  party  of  the  agent.  He  has  knowledge  of  certain 
facts  which  it  is  his  duty  to  one  principal  to  conceal,  and  to 
the  other  to  communicate.  There  can,  therefore,  be  no  pre- 
sumption either  way,  and  the  question  of  notice  depends  upon 
whether  he  did  in  fact  communicate  the  information":  36 
Am.  Dec.  193. 

In  Whittle  v.  Vanderbilt  Miu.  &  Mill.  Co.,  83  Fed.  48,  it 
was  said : 

"The  reason  ....  why  the  knowledge  of  a  corporate 
director,  relating  to  a  transaction  with  the  corporation,  in 
which  he  is  personally  concerned,  and  acts  for  himself,  will 
not  be  imputed  to  the  corporation,  is  that  his  adversary  inter- 
ests are  such  that  he  will  not  be  likely  to  communicate  to  the 
corporation  a  fact  which  he  is  thus  interested  in  conconling. 
This  reason  applies  as  strongly  when  the  interested  director 
acts  for  the  corporation  as  when  he  does  not  so  act,  and  there- 
fore the  cases  are  indistinguishable":  Page  54. 

«4«  And  in  Bank  of  Overton  v.  Thompson,  18  Fed.  798,  56 
C.  C.  A.  554:  "It  is  fairly  well  settled  that  knowledge  of  an 
agent,  actually  concealed  from  his  principal,  while  the  agent 
is  dealing  with  the  principal  on  his  own  account,  is  not  to  be 
imputed  to  the  principal,  even  though  the  agent,  assuming 
to  act  as  such,  did  whatever  was  done  on  the  part  of  the  prin- 
cipal in  the  transaction  with  himself,  if  disclosure  of  the  matter 
concealed  would  have  had  a  tendency  to  defeat  his  purposes. 
His  position  would  be  as  antagonistic  to  his  principal,  and  his 
motive  for  concealment  as  great  as,  and  easier  of  accomplish- 
ment than,  if  he  were  dealing  with  the  principal  directly, 
or  with  another  agent":  Page  557. 

Other  cases  bearing  more  or  less  directly  upon  this  point 
are  included  in  a  note  to  that  last  cited :  See,  also,  Louisiana 
State  Bank  v.  Senecal,  13  La.  525,  and  Commercial  Bank  v. 
Cunningham,  24  Pick.  270,  35  Am.  Dec.  322. 

Even  if  in  this  case  the  other  officers  of  the  bank  took  no 
part  in  lending  the  money,  it  does  not  follow  that  their  ignor- 
ance of  the  corporation's  affairs  had  no  effect  upon  the  trans- 
action.    If  they  had  known  its  condition  they  might  have  in- 
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terfered  and  prevented  the  loan.  The  interest  of  the  cashier 
as  a  stockholder  of  the  oil  company,  desiring  the  loan  to  he 
made,  lay  in  not  disclosing  to  them  any  fact  tending  to  im- 
pair its  credit.  The  findings  affirmatively  show  that  none  of 
them  was  in  fact  informed  of  the  stock  having  been  issued  at 
a  discount.  The  failure  of  the  cashier  to  consult  with  the 
officers  who  should  have  passed  upon  the  matter  would  create 
a  situation  much  the  same  as  though  he  had  submitted  it  to 
their  decision  and  withheld  this  information  from  them.  We 
think  his  knowledge  cannot  be  considered  as  that  of  the  bank. 

In  volume  4  of  his  Commentaries  on  the  Law  of  Corpora- 
tions (section  5212),  Seymour  D.  Thompson  used  this  lan- 
guafje,  the  last  sentence  of  which  is  omitted  from  the  corre- 
sponding section  (2  Thompson  on  Corporations,  2d  ed., 
**''  sec.  1658)  of  the  revision  of  the  work  published  as  a  sec- 
ond edition: 

""VYhere  two  corporations  have  dealings  with  each  other 
through  the  intervention  of  a  mutual  agent,  the  question 
whether  or  not  one  of  the  corporations  is  to  be  charged  with 
notice  of  what  is  known  to  the  agent  by  virtue  of  his  relation 
to  the  other  corporation  must  depend  largely  upon  the  cir- 
cumstances of  the  particular  case It  must  be  obvious 

that,  where  the  mutual  agent  is  thus  situated,  it  will  become 
a  question  of  fact  whether  he  is  interested  in  cheating  one  cor- 
poration at  the  expense  of  the  other;  and  if  it  is  found  that 
he  is  so  interested,  it  would  be  a  very  unjust  principle  that 
would  impute  to  the  corporation  which  he  is  endeavoring  to 
cheat  his  knowledge  of  facts  which  he  is  interested  in  conceal- 
ing from  it." 

In  this  quotation  fraud  is  doubtless  spoken  of  in  order  to 
present  in  its  most  extreme  form  the  injustice  of  imputing  to 
a  corporation  the  knowledge  which  its  active  agent  possesses, 
but  which  he  is  interested  in  concealing.  The  existence  of  a 
fraudulent  purpose  is  not  necessary  to  make  the  principle  ap- 
plicable. In  the  present  case  there  is  no  suggestion  of  any 
bad  faith,  but  the  rights  of  the  parties  are  to  be  measured 
by  a  general  rule,  one  test  of  the  soundness  of  which  is  the 
barrier  it  opposes  to  unfairness  in  particular  cases.  In  a 
transaction  in  which  the  officer  does  not  act  for  the  corpora- 
tion he  is  presumed  not  to  have  communicated  any  knowledge 
which  he  has  an  interest  in  concealing.  So,  where  he  does 
represent  the  company,  he  ought  not  to  be  regarded  as  using 
in  its  behalf  information  which  he  possesses,  but  which  he  has 
a  personal  motive  in  ignoring.  Suppose  the  cashier  of  a  bank, 
acting  either  alone  or  in  conjunction  with  other  officers  whom 
he  does  not  advise  of  the  facts,  makes  a  loan  to  himself,  taking 
as  security  a  mortgage  upon  land  which  is  apparently  unen- 
cumbered, but  which  he  knows  is  subject  to  an  unrecorded 
mortgage :  the  bank,  through  an  agent  by  whom  it  acted  in  the 
matter,  has  in  a  sense  ^^^  actual  notice  of  the  existence  of  the 
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prior  lien,  but  to  deny  it  the  benefit  of  the  record  title  would 
be  to  apply  a  harsh  and  inequitable  rule.  The  present  situa- 
tion differs  only  in  degree  from  that  supposed.  Here  the 
cashier  had  a  personal  interest  in  the  money  being  lent  to 
the  oil  company ;  he  knew  that  instead  of  having  a  capital  of 
$1,000,000,  as  the  charter  stated,  the  corporation  had  but 
$25,000;  his  own  ends  were  best  served  by  not  imparting  his 
knowledge  to  others,  and  by  not  permitting  his  own  conduct 
to  be  influenced  by  it.  He  must  be  presumed  not  to  have 
communicated  it,  and  not  to  have  acted  upon  it.  Under  such 
circumstances  the  bank  could  have  derived  no  benefit  from  it, 
and  should  not  be  deemed  to  have  possessed  it.  Of  course, 
in  a  situation  where  the  application  of  the  rule  here  followed 
would  work  a  fraud  or  injustice  upon  an  innocent  and  diligent 
third  party,  a  very  different  question  would  be  presented,  and 
it  may  be  that  each  case  should  be  controlled  by  a  balancing  of 
equities.  Here  the  stockholders  who  are  held  liable  cannot 
be  regarded  as  free  from  fault.  By  launching  the  corpora- 
tion with  a  nominal  capital  of  $1,000,000  they  gave  it  a 
fictitious  basis  of  credit,  and  incurred  the  risk  of  personal  lia- 
bility to  that  amount,  which  they  could  expect  to  avoid  only 
in  special  instances,  as  a  matter  of  exceptional  good  fortune. 
That  the  facts  are  held  not  to  bring  them  within  the  exception 
does  not  argue  the  result  unjust. 

Several  cases  in  addition  to  those  already  cited  tend  to  sup- 
port the  position  of  the  defendants.  A  headnote  to  Berry  v. 
Rood,  168  Mo.  316,  as  reported  in  67  S.  W.  644,  reads: 
"Where  a  certain  corporation  borrowing  and  a  corporation 
lending  money  are  represented  in  making  the  loan  by  one  who 
is  the  president  of  both  corporations,  his  knowledge  that  the 
capital  stock  of  the  borrowing  corporation  has  been  paid  up  in 
property  at  an  inflated  value  is  notice  to  the  lending  corpora- 
tion, which  will  prevent  it  from  being  entitled  to  require  a 
stockholder  *^**  to  make  his  subscription  good  by  paying  up 
to  the  par  value  of  the  stock." 

The  substance  of  this  language  is  quoted  in  volume  2  of 
the  second  edition  of  Thompson  on  Corporations,  section  1660, 
A  sentence  in  the  opinion  supports  the  view  so  stated,  but  the 
decision  was  not  based  upon  it  and  the  question  involved  was 
not  discussed  further.  Such  a  rule  was  appUed  in  Lea  v. 
Iron  Belt  Mercantile  Co.,  147  Ala.  421,  119  Am.  St.  Rep.  93, 
42  South.  415,  8  L.  R.  A.,  N.  S.,  279,  but  mainly  upon  the 
ground  that  the  officer  of  the  corporation  making  the  loan 
owned  nearly  all  of  its  stock,  and  the  transaction  from  its 
standpoint  was  in  fact  for  his  own  benefit. 

The  judgment  is  affirmed. 


The  Liability  of  Shareholders  on  Their  Suhscriptiona  to  Stock  is  the 
subject  of  a  note  to  Eutenbeck  t.  Eobn,  post,  p.  731. 
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PUCKETT  V.  HETZER. 

[82  Kan.  726,  109  Pac.  285.] 

IDEM  SONANS — Notice  by  Publication. — A  Default  Judg- 
ment quieting  title,  based  upon  service  made  by  publishing  a  notice 
which  states  the  defendant's  name  as  Joseph  Remer,  is  valid  against 
Joseph  Eenner.     (p.  128.) 

(Syllabus  by  the  court.) 

H.  0.  Trinkle,  for  the  appellant. 
Arthur  H.  Shay,  for  the  appellees. 

^2«  BURCH,  J.  In  April,  1903,  F.  C.  Puckett  took  judg- 
ment by  default  quieting  his  title  to  the  land  in  controversy. 
Service  was  obtained  by  publication.  The  proceedings,  in- 
cluding the  notice,  gave  the  defendant's  name  as  Joseph 
Remer.  In  July,  1908,  A.  R.  Iletzer  obtained  a  quitclaim 
deed  of  the  land  from  Joseph  Renner,  and  in  August  fol- 
lowing moved  to  vacate  the  judgment  as  void  so  far  as  it 
affected  the  interest  of  his  grantor.  The  motion  was  denied, 
and  Hetzer  appeals. 

The  notice  only  need  be  considered.  If  the  proper  party 
were  duly  served,  other  mistakes  are  inconsequential.  Where 
service  by  publication  is  undertaken  the  notice  must  state 
the  name  of  the  party  to  be  served,  and  the  question  is 
whether  the  name  Joseph  Remer,  appearing  in  a  printed 
notice  of  that  character,  looks  enough  like,  and  when  pro- 
nounced sounds  enough  like,  Joseph  Renner  to  stand  for 
the  same  person.  Perfect  orthography  is  not  required.  Per- 
fect identity  of  sound  is  not  required.  Grant  that  there  is 
''^'^  some  orthoepical  standard  in  existence,  pronunciation 
modeled  after  it  will  vary  in  different  localities,  with  differ- 
ent individuals  in  the  same  locality  and  with  the  same  per- 
son at  different  times,  and  practical  similarity  is  all  that 
can  be  insisted  upon. 

The  appellant  founds  his  argument  upon  a  book  rule  that 
"e"  has  its  long  sound  when  it  ends  an  accented  syllable. 
From  this  he  concludes  that  the  name  in  the  notice  must 
be  pronounced  Re'-mer.  The  argument  fails  for  these  rea- 
sons: No  law  of  syllabication  is  cited  which  prevents  the 
letter  "m"  from  forming  a  part  of  the  first  syllable  of  this 
proper  name.  If  there  be  such  a  law  the  court  is  not  bound 
to  obey  either  it  or  the  cited  rule  in  determining  the  ques- 
tion propounded,  and  greater  latitude  is  indulged  in  the 
pronunciation  of  proper  names  than  in  anv  other  class  of 
words:  State  Bank  v.  Kuhnle,  50  Kan.  420,  31  Pac.  1057. 
This  being  true,  the  appellant  is  bound  to  take  into  account 
the  pronunciation  Rem'-er. 
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The  letters  **m"  and  **n"  are  pronounced  with  continuous 
nasal  tones,  the  only  difference  being  in  the  way  the  oral 
passage  is  obstructed  to  force  the  air  through  the  nose. 
There  is  much  similarity  in  sound  even  when  pronounced 
with  care,  and  leaving  out  all  slovenliness,  they  are  fre- 
quently confused  because  of  differences  in  the  shape  and 
structure  of  the  organs  of  speech  in  different  persons,  dif- 
ferences in  the  degree  of  perfection  with  which  those  organs 
are  used,  differences  in  stress  and  differences  in  rapidity  of 
enunciation.  The  doubling  of  the  letter  "n"  in  Renner  has 
no  marked  effect  on  the  sound  of  the  word,  no  more  than 
the  doubled  **t"  in  ditty,  as  compared  with  city,,  in  ordinary 
speech.  In  both  Remer  and  Renner  the  voice  glides  from 
the  common  vowel  "e"  into  the  nasal  tone  without  any 
break,  and  then  passes  smoothly  to  the  same  final  "er,"  thus 
contributing  much  to  identity.  On  the  whole  the  difference 
is  so  slight  and  the  '^^^  resemblance  so  strong  that  a  case 
of  idem  sonans  in  law  is  made  out. 

The  appellant  refers  to  the  decision  in  Entrekin  v.  Cham- 
bers, 11  Kan.  368,  wherein  it  was  held  that  Brimford  and 
Binford  are  not  idem  sonans.  It  is  plain,  however,  that  the 
buzzing  "r"  was  the  principal  factor  in  destroying  similar- 
ity of  sound  and  not  the  substitution  of  "m"  for  "n."  If 
the  two  words  had  been  Bimford  and  Binford,  the  decision 
would  doubtless  have  been  different. 

Besides  what  has  been  said  in  reference  to  sound,  the 
appearance  of  the  printed  words  "Joseph  Remer"  was 
enough  like  that  of  Joseph  Renner  to  put  a  fairly  prudent 
person  on  guard  against  a  clerical  or  typographical  error. 
Much  mail  has  been  opened  without  hesitation  when  the 
divergence  from  correct  orthography  was  much  greater. 

The  judgment  of  the  district  court  is  affirmed. 


The  Doctrine  of  Idem  Sonans  is  the  subject  of  a  note  to  Thomily  ▼. 
Prentice,  100  Am.  St.  Bep.  322.  The  names  "Minnie  B.  Tilter"  and 
"Minnie  E.  Tiller"  are  idem  sonans:  Kelly  v.  Kuhnhausen,  51  Wash. 
193,  130  Am.  St.  Eep.  1093.  So  are  the  names  "Sarah  Staunton"  and 
"Sarah  Stanton":  People  v.  Spoor,  235  111.  230,  126  Am.  St.  Eep.  197. 
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STATE  V.  TURNER. 
[82  Kan.  787,  109  Pac.  654.] 

EVIDENCE — Whether  Admissible  When  Procured  by  Intimi- 
dation.— At  a  trial  on  the  charge  of  murder,  neither  the  rule  exclud- 
ing proof  of  an  involuntary  confession  nor  that  relating  to  self- 
incrimination  forbids  evidence  that  the  defendant  produced  from 
a  hiding  place  a  revolver  similar  to  that  with  which  the  homicide 
was  known  to  have  been  committed,  although  such  production  was 
brought  about  by  intimidation,     (pp.  129,  130.) 

EVIDENCE — ^Admissibility  When  Wrongfully  Obtained. — Evi- 
dence against  one  accused  of  crime  is  not  inadmissible  because  it 
has  been  wrongfully  obtained.     (By  the  editor.)      (p.  133.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

D.  A.  Banta  and  W.  W.  Stahl,  for  the  appellant. 

Fred  P.  Green,  county  attorney,  Samuel  Jones  and  Foley 
&  Hopkins,  for  the  appellee. 

''®''  MASON,  J.  Ora  Turner  was  convicted  of  murder  in 
the  first  degree,  and  appeals.  The  questions  presented  are 
whether  error  was  committed  in  the  refusal  of  instructions 
and  in  the  admission  of  evidence.  The  court  gave  one  in- 
struction regarding  the  effect  of  circumstantial  evidence  in 
the  exact  language  of  the  second  paragraph  of  the  syllabus 
in  Home  v.  State,  1  Kan.  42,  81  Am.  Dec.  409,  and  another 
substantially  following  what  was  said  in  State  v.  Furney, 
41  Kan.  115,  13  Am.  St.  Rep.  262,  21  Pac.  213,  to  be  the 
correct  rule.  The  instructions  refused  were  practically  but 
elaborations  of  the  principles  embodied  in  those  given,  and 
their  refusal  cannot  be  regarded  as  material  error. 

The  body  of  Roy  Snyder,  with  whose  murder  the  defend- 
ant was  charged,  was  found  on  the  highway,  his  death  hav- 
ing resulted  from  several  bullet  wounds.  '"**  Circumstances 
tended  to  indicate  Turner  as  the  murderer,  and  jealousy  as 
the  motive.  Two  bullets  were  recovered.  They  weighed  sub- 
stantially one  hundred  and  forty-nine  grains  each,  and 
showed  that  th^ey  had  been  discharged  from  a  barrel  rifled 
with  six  grooves.  Persons  familiar  with  the  subject  said  that 
the  only  firearm  that  would  mark  a  bullet  of  that  weight 
in  such  a  manner  was  what  is  known  as  a  Colt's  38-caliber 
"Police  Positive"  revolver,  and  an  investigation  was  begun 
to  learn  whether  a  weapon  of  that  description  was  owned 
in  the  neighborhood.  It  was  learned  that  one  had  been  bar- 
tered, about  two  weeks  before  the  homicide,  to  Turner's 
cousin,  who  upon  inquiry  said  that  he  in  turn  had  traded 
it  to  the  defendant.  The  sheriff  and  several  other  persons 
then  went  to  the  defendant  and  asked  about  the  revolver  he 
had  obtained  from  his  cousin.  He  at  first  denied  any  knowl- 
edge of  it,  but  upon  being  pressed  finally  procured  a  pitch- 
Am.  St.  Rep.,  Vol.  136 — 9 
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fork,  and,  leading  the  party  into  a  grove  where  it  had  been 
buried,  dug  it  up  and  gave  it  to  the  sheriff.  The  state  was 
permitted  to  show  the  fact  of  finding  the  revolver  and  a 
part  of  what  the  defendant  had  said  in  the  conversation  lead- 
ing up  to  it.  The  admission  of  this  evidence  is  complained 
of  on  the  ground  that  it  violated  the  rule  against  the  use 
of  involuntary  confessions,  and  virtually  compelled  the  de- 
fendant to  be  a  witness  against  himself. 

In  stating  the  case  to  the  jury  one  of  the  attorneys  for 
the  prosecution  told  them  that  the  testimony  would  show 
that  he  had  said  to  the  defendant,  before  the  revolver  was 
produced:  "I  want  you  to  get  that  gun,  and  if  you  don't 
do  it  we  will  have  two  hundred  men  here  to  search  every 
inch  of  the  ground,  and  you  know  when  we  find  it  what  will 
happen,  and  no  man  can  stop  it."  No  evidence  was  offered 
that  such  language  was  in  fact  used,  but  the  state  must  be 
regarded  as  admitting  that  the  production  of  the  revolver 
and  anything  ''^^  said  about  it  by  the  defendant  after  his 
talk  with  this  attorney  resulted  from  fear  on  his  part. 

The  only  evidence  that  was  introduced,  however,  of  any 
statements  made  by  the  defendant  about  this  matter  related 
to  conversations  that  took  place  before  any  threat  had  been 
made.  Moreover,  there  was  no  error  in  its  introduction  for 
another  reason.  The  statements  attributed  to  the  defendant 
were  not  of  the  nature  of  admissions;  they  consisted  of  de- 
nials of  any  knowledge  of  the  revolver;  they  were  exculpatory 
rather  than  incriminating,  and  were  not  within  the  rule 
applicable  to  confessions:  State  v.  Campbell,  73  Kan.  688, 
85  Pac.  784,  9  L.  R.  A.,  N.  S.,  533 ,  9  Ann.  Cas.  1203 ;  1  Wig- 
more  on  Evidence,  sec.  821.  One  witness  testified  that  at 
one  time  the  defendant  said  he  knew  where  the  revolver  was, 
but  that  he  immediately  retracted  the  statement. 

The  contention  that  evidence  of  the  production  of  the  re- 
volver from  its  hiding  place  by  the  defendant  should  have 
been  rejected  is  more  serious,  but  the  authorities  support 
the  contrary  view  with  substantial  unanimity.  Some  of  them 
go  so  far  as  to  justify  the  admission  of  ap  extorted  con- 
fession, so  far  as  it  is  corroborated  by  indisputable  facts 
which  it  discloses.  The  only  substantial  difference  of  opin- 
ion relates  to  the  admissibility  of  the  confession  itself.  The 
narrow  scope  of  the  conflict  and  the  reasoning  upon  which 
the  courts  have  proceeded  are  exhibited  by  the  following 
typical  expressions: 

"Where  an  involuntary  confession  discloses  incriminating 
evidence  which  is  subsequently  on  investigation  proved  to  be 
true,  or  where  the  confession  leads  to  the  discovery  of  facts 
which  in  themselves  are  incriminating,  so  much  of  the  con- 
fession as  discloses  the  incriminating  evidence  and  relates 
directly  thereto  is  admissible.     And  the  facts  discovered  in 
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consequence  of  such  involuntary  confession  may  be  proved. 
Thus  in  a  prosecution  for  murder  evidence  of  the  discovery 
in  a  certain  place  of  the  remains  or  clothing  of  the  deceased 
or  of  the  weapon  by  which  he  was  killed,  with  so  much  of  an 
involuntary  confession  as  relates  directly  to  such  facts,  is 
admissible":  12  Cyc.  478. 

790  <<^  modification  of  the  rule  which  excludes  a  con- 
fession not  shown  to  be  voluntary  exists  where  the  informa- 
tion derived  in  consequence  of  a  confession  leads  to  the  dis- 
covery of  material  facts  which  go  to  prove  the  commission 
of  the  crime  confessed.  In  that  case,  so  much  of  the  con- 
fession as  strictly  relates  to  the  facts  discovered  and  the  facts 
themselves  will  be  received  in  testimony,  though  the  con- 
fession may  be  shown  to  be  involuntary,  for  the  reason  that 
the  discovery  of  the  facts  corroborates  the  truth  of  the  con- 
fession to  that  extent  and  excludes  the  idea  of  its  fabrication 
under  undue  influence,  though  in  some  jurisdictions  it  seems 
that  in  such  case  the  entire  confession  is  admissible " :  6  Am. 
&  Eng.  Ency.  of  Law,  551. 

"If  the  confession,  being  inadmissible  because  improperly 
procured,  brings  to  light  facts  or  circumstances  tending  to 
show  guilt,  the  prosecution  is  not  precluded  from  proving  the 
facts  thus  disclosed  by  other  evidence,  because  they  were 
brought  to  light  by  a  confession  which  is  itself  incompetent. 
Some  cases  have  gone  further  and  held  that  not  only  ma}' 
the  fact  disclosed  be  proved,  but  that  portion  of  the  con- 
fession disclosing  it.  But  other  cases  hold  that  while  the 
facts  mav  be  proved,  the  declaration  accompanying  it  must  be 
excluded^":  3  Ency.  of  Ev.,  p.  341. 

"The  main  reason  for  rejecting  confessions  uttered  under 
the  influence  of  hope  or  fear  is  the  great  probability  that 
the  prisoner  has  been  influenced  by  his  expectation  of  pun- 
ishment, or  of  immunity,  to  speak  what  is  not  true.  If, 
however,  the  existence  of  extraneous  facts  is  discovered 
through  the  statements  of  the  accused,  no  reason  exists  for 
rejecting  those  parts  of  the  confession  which  led  to  the  dis- 
covery, and  which,  though  not  voluntarily  made,  have  been 
corroborated  convincingly  by  the  facts  discovered":  Under- 
bill on  Criminal  Evidence,  sec.  138. 

"The  object  of  all  the  care  which,  as  we  have  now  seen,  is 
taken  to  exclude  confessions  which  were  not  voluntary,  is 
to  exclude  testimony  not  probably  true.  But  where,  in  eon- 
sequence  of  the  information  obtained  from  the  prisoner,  the 
property  stolen,  or  the  instrument  of  the  crime,  or  the  bloody 
clothes  of  the  person  murdered,  or  any  other  material  fact, 
is  discovered,  it  is  competent  to  show  that  such  discovery  was 
made  conformably  '^"^  to  the  information  given  by  the  pris- 
oner. The  statement  as  to  his  knowledge  of  the  place  where 
the  property  or  other  evidence  was  to  be  found,  being  thus 
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confirmed  by  the  fact,  is  proved  to  be  true,  and  not  to  have 
been  fabricated  in  consequence  of  any  inducement.  It  is 
competent,  therefore,  to  inquire  whether  the  prisoner  stated 
that  the  thing  would  be  found  by  searching  a  particular 
place,  and  to  prove  that  it  was  accordingly  so  found,  but  it 
would  not  be  competent  to  inquire  whether  he  confessed  that 
he  had  concealed  it  there If  the  prisoner  himself  pro- 
duces the  goods  stolen,  and  delivers  them  up  to  the  prose- 
cutor, notwithstanding  it  may  appear  that  this  was  done  upon 
inducements  to  confess,  held  out  by  the  latter,  there  seems 
no  reason  to  reject  the  declarations  of  the  prisoner,  con- 
temporaneous with  the  act  of  delivery,  and  explanatory  of 
its  character  and  design,  though  they  may  amount  to  a  con- 
fession of  guilt":  1  Greenleaf  on  Evidence,  16th  ed.,  sees. 
231,  232. 

"Although  confessions  made  by  threats  or  promises  are 
not  evidence,  yet  if  they  are  attended  by  extraneous  facts 
which  show  that  they  are  true,  any  such  facts  which  may 
be  thus  developed,  and  which  go  to  prove  the  existence  of 
the  crime  of  which  the  defendant  was  suspected,  will  be  re- 
ceived as  testimony,  e.  g.,  where  the  party  thus  confessing 
points  out  or  tells  where  the  stolen  property  is,  or  where  he 
states  where  the  deceased  was  buried,  or  gives  a  clue  to  other 
evidence  which  proves  the  case":  Wharton's  Criminal  Evi- 
dence, 8th  ed.,  sec.  678. 

"Independent  facts  and  evidence,  discovered  through  a 
confession  inadmissible  because  impelled  by  hope  or  fear,  are 

not  therefore  to  be  rejected There  is  some  authority 

for  saying  that  no  part  of  the  confession,  or  even  the  fact 
of  its  having  been  made,  can  be  given  in  evidence  to  connect 
the  defendant  with  the  thing  discovered;  on  the  other  hand, 
there  are  statutory  provisions  and  perhaps  common-law  ad- 
judications in  some  of  the  states  permitting  the  entire  con- 
fession to  be  laid  before  the  jury  when  thus  c.  finned.  But 
the  better  common-law  doctrine  in  authority,  and  probably 
in  reason,  is  that  when  the  confession  is  thus  confirmed, 
simply  so  much  of  it  as  led  to  the  finding,  and  should  the 
prisoner  have  been  present  at  the  search  and  finding,  his 
declarations  and  conduct  during  ''^^  this  period,  or  his  dec- 
larations when  he  surrenders  back  an  article  stolen,  may  be 
shown  to  the  jury  in  connection  with  the  thing  itself.  The 
finding  makes  the  truth  of  so  much  of  the  confession  suffi- 
ciently evident":  1  Bishop's  Criminal  Procedure,  4th  ed., 
sec.  1242. 

"The  fundamental  theory  upon  which  confessions  become 
inadmissible  is  that  when  made  under  certain  conditions  they 

are  untrustworthy  as  testimonial  utterances If  ...  . 

a  circumstance  appears  which  indicates  that  the  law's  fear 
of  untrustworthiness  is  unfounded,  and  counteracts  the  sig- 
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nificanee  of  the  improper  inducement  by  demonstrating  that 
after  all  it  exercised  no  sinister  influence,  the  confession 
should  be  adopted.  This  is  the  theory  of  confinnation  by 
subsequent  facts,  which  has  been  in  vogue  ever  since  there 
has  been  any  doctrine  about  excluding  confessions.  That 
theory  is  that  where,  in  consequence  of  a  confession  otherwise 
inadmissible,  search  is  made  and  facts  are  discovered  which 
confirm  it  in  material  points,  the  possible  influence  which 
through  caution  had  been  attributed  to  the  improper  induce- 
ment is  seen  to  have  been  nil,  and  the  confession  may  be 
accepted  without  h^itation. 

"This  theory  has  always  been  accepted,  at  least  in  the 
abstract. 

"It  was  once  contended  that  the  impropriety  of  the  in- 
ducement to  the  confession  tainted  the  facts  discovered  in 
consequence  of  it,  and  that  they  also,  as  well  as  the  confes- 
sion, should  remain  inadmissible.  Such  a  doctrine  needs  only 
to  be  stated  to  expose  its  equal  lack  of  logic,  principle  and 
expediency":  1  Wigmore  on  Evidence,  sees.  856,  859. 

So  far  as  concerns  the  rule  that  the  accused  shall  not  be 
required  to  be  a  witness  against  himself,  evidence  extorted 
from  him  by  intimidation  stands  upon  the  same  footing  as 
though  it  had  been  procured  by  force,  or  by  any  other  unfair 
or  illegal  method.  It  has  already  been  decided  by  this  court 
that  articles  of  which  the  prosecutor  has  obtained  possession 
by  unlawful  means — for  instance,  by  seizure  without  process 
— may  be  introduced  in  evidence  over  the  objection  of  a  de- 
fendant whose  rights  have  been  thus  violated:  State  v. 
'■OS  Miller,  63  Kan.  62,  64  Pac.  1033.  The  rule  authorizes 
the  use  as  evidence,  not  only  of  articles  taken  by  force,  but 
also  of  those  which  the  defendant  has  been  coerced  into  de- 
livering. The  manner  of  their  procurement,  however  repre- 
hensible, will  not  prevent  their  use  as  evidence  so  long  as  the 
person  against  whom  they  are  used  has  not  been  constrained 
by  the  court  to  produce  them.  A  document  that  has  been 
taken  stealthily  from  the  defendant's  desk,  or  forcibly  from 
his  pocket,  or  that  he  has  surrendered  under  a  threat  of 
personal  violence,  may  be  used  against  him,  because  its 
wrongful  procurement  creates  no  estoppel,  and  the  story  it 
tells  is  its  own  and  not  that  of  the  defendant.  But  if  he 
produces  it  in  obedience  to  an  order  of  the  court  it  is  incom- 
petent, because  under  such  circumstances  his  act  is  per- 
formed in  the  capacity  of  a  witness  and  to  admit  the  fruits 
of  it  as  evidence  would  be  to  make  use  of  him  as  a  witness 
against  himself.  The  distinction  is  thus  discussed  in  section 
2264  of  volume  3  of  Wigmore  on  Evidence: 

"Documents  or  chattels  obtained  from  the  person's  control 
without  the  use  of  process  against  him  as  a  wdtuess  are  not 
fn  the  scope  of  the  privilege,  and  may  be  used  evidentially^ 
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for  obviously  the  proof  of  their  identity,  or  authenticity,  or 
other  circumstances  affecting  them,  may  and  must  be  made 
by  the  testimony  of  other  persons,  without  any  employment 

of    the  accused's  oath   or    testimonial    responsibility 

This  distinction  has  received  repeated  illustration  and  almost 
universal  acceptance,  in  a  variety  of  applications  to  docu- 
ments and  chattels  obtained  by  search  or  seizure  independent 
of  testimonial  process.  It  would  apparently  never  have  suf- 
fered any  judicial  doubt,  but  for  a  modem  opinion,  in  which 
(in  spite  of  a  protest  by  a  minority  of  the  court)  the  seeds  of 
a  dangerous  heresy  were  sown.  In  Boyd  v.  United  States,  116 
U.  S.  616,  6  Sup.  Ct.  Rep.  524,  29  L.  ed.  746,  an  order  for  pro- 
duction of  documents  involving  self-criminating  matter  was 
properly  held  to  be  within  the  privilege,  on  the  principle  of 
paragraph  1,  supra;  but  the  opinion  of  the  majority,  speak- 
ing obiter,  declared  the  privilege  applicable  also  to  docu- 
ments obtained  by  officers'  search  or  seizure,  legal  or  illegal, 
irrespective  of  testimonial  process The  obiter  expres- 
sions of  opinion  by  the  majority  ''"'*  ....  have  led  a  few 
other  courts,  since  the  publication  of  that  case,  to  adopt  its 
erroneous  view  and  to  exclude  documents  obtained  by  seiz- 
ure. ' ' 

In  the  supplement  the  author  adds:  "That  case,  however, 
....  in  later  federal  opinions,  has  in  effect  been  pared 
down,  and  for  practical  purposes  repudiated  (in  respect  to  the 
obiter  statements,  in  the  majority  opinion,  above  noted)": 
5  Wigmore  on  Evidence,  see,  2264. 

The  cases  bearing  on  the  admissibility  in  evidence  of  arti- 
cles wrongfully  obtained  from  the  defendant  are  fully  col- 
lected in  State  v.  Fuller,  34  Mont.  12,  85  Pac.  369,  and  in 
notes  thereto  in  9  Ann.  Cas.  655,  and  in  8  L.  R.  A.,  N.  S., 
762,  citing  an  earlier  note  in  59  L.  R.  A.  465. 

True,  in  receiving  as  evidence  information  unlawfully  ob- 
tained, a  court  may  seem  by  judicial  sanction  to  encourage 
wrongdoing.  But  such  is  not  the  real  aspect  of  the  matter. 
The  sole  question  under  investigation  in  a  criminal  trial  is 
the  guilt  or  innocence  of  the  defendant.  Nothing  not  per- 
tinent to  that  subject  can  be  considered.  Everything  throw- 
ing light  upon  it  should  be  admitted,  unless  forbidden  by 
some  rule  of  law.  Extorted  confessions  are  not  excluded  as 
a  rebuke  to  those  who  have  obtained  them,  but  because  they 
are  regarded  as  of  doubtful  credibility.  The  provision  of 
section  10  of  the  Bill  of  Rights  that  in  a  criminal  prosecu- 
tion "no  person  shall  be  a  witness  against  himself"  forbids 
his  being  compelled  to  testify,  but  does  not  extend  so  far  as 
to  prevent  the  prosecution  from  making  use  at  the  trial  of 
information  obtained  from  him  under  duress.  The  courts  do 
not  approve  a  resort  to  illegal  means  to  obtain  evidence. 
They  are  not  indifferent  to  a  violation  of  the  letter  or  spirit 
of  the  law  designed  for  the   protection  of  one   accused   of 
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crime.  But  a  far-reaching  miscarriage  of  justice  would  re- 
sult if  the  public  were  to  be  denied  the  right  to  use  con- 
vincing evidence  of  a  defendant's  guilt  because  it  had  been 
brought  to  light  through  the  excessive  zeal  of  an  individual, 
795  -whether  an  officer  or  not,  whose  misconduct  must  be 
deemed  his  own  act  and  not  that  of  the  state. 

We  think  it  clear  that  no  error  was  committed  in  receiving 
the  evidence  complained  of.     The  judgment  is  affirmed. 


ON    THE    ADMISSIBILITY    OF    EVIDENOE    WBONGFULLT 
OBTAINED. 

I.  Introductory. 

a.  Test  of  Admissibility  in  General,  135. 

b.  Evidence  Wrongfully  Obtained,  136. 
II.  The  General  Rule,  137. 

in.  The  Reason  of  the  Rule,  142. 
IV.  Its  Limitations. 

a.  Constitutional  Privileges. 

1.  Against  Self-crimination,  142. 

2.  Against  Unreasonable  Search  and  Seizure,  153. 

b.  Statutory  Restrictions,  161. 

c.  Trespass,  161. 

d.  Confessions  and  Admissions. 

1.  Voluntary  and  Involuntary  Confessions,  161, 

2.  Admissions  and  Incriminating  Acts,  162. 
V.  Civil  Procedure,  162. 

I.    Introductory. 

a.  Test  of  Admissibility  in  General. — Rules  .  which  determine  the 
admissibility  of  evidence  fall  logically  into  three  groups,  as  the 
same  rest  upon  the  fundamental  uses  of  evidence  in  the  ascertain- 
ment of  truth.  In  the  first  of  these  groups  are  arranged  all  those 
rules  which  are  based  upon  the  probative  value  of  the  evidentiary 
fact  under  consideration.  In  the  second  are  those  designed  to  im- 
prove the  quality  of  the  proof  dependent  upon  such  fact,  thereby 
strengthening  the  probability  of  success  in  the  ascertainment  of  the 
truth  of  the  matter  under  investigation.  In  the  third  are  gathered 
those  rules  which  limit  and  restrict  the  search  after  truth.  These 
are  accepted  consciously,  although  they  have  no  part  in  the  real  pur- 
pose of  the  investigation,  as  being  less  harmful  to  the  ulterior  in- 
terests of  society  at  large  than  would  be  the  failure  of  such  inves- 
tigation, if  success  cannot  be  attained  without  jeopardizing  those 
interests. 

In  this  last  group  a-e  to  be  found  all  rules  wherein  artificial  tests 
are  applied  to  the  admissibility  of  evidence;  tests,  that  is,  not  based, 
as  in  the  first  two  groups,  upon  its  probative  value.  It  is  here,  there- 
fore, that  rules  are  to  be  looked  for,  if  they  exist,  limiting  and 
restricting  the  admissibility  of  evidence  by  the  manner  in  which  it 
is  obtained,  and,  incidentally,  the  wrongful  manner  in  which  it  is 
obtained;  for,  if  the  true  test  of  the  admissibility  of  evidence  is  the 
character  and  extent  of  the  witness'  knowledge  (Day  v.  United 
States,  87  Fed.  125,  30  C.  C.  A.  572),  and  not  the  manner  ob- 
tained, or  the  means  by  which  it  is  brought  into  court  (People  v. 
Alden,    113    Cal.    264,    45   Pac,    327),    rules    based    upon   the   manner 
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obtained  mast  necessarily  be  rules  which  limit  and  restrict  admis- 
sibility, and  all  other  tests  must  be  regarded  as  artificial. 

b.  Evidence  Wrongfully  Obtained. — Evidence  obtained  in  viola- 
tion of  what  are  defined  as  ethical  principles,  by  acts  which  do  not 
come  within  the  scope  of  judicially  recognized  torts  or  offenses  of  a 
criminal  nature,  have  no  place  in  a  purely  legal  treatise.  Such  mat- 
ters belong  to  the  study  of  moral  philosophy.  It  is  in  the  reports 
of  legal  precedents  that  search  must  be  made  for  a  definition  of  the 
phrase  at  the  head  of  this  paragraph.  The  cases  mention  evidence 
obtained  "by  unlawful,  improper,  reprehensible  and  even  criminal 
search  and  seizure,"  "search  and  seizure  without  a  warrant,"  "by 
illegal  and  unauthorized  search,"  "search  and  seizure  without  color 
of  authority,"  "by  strategy  and  fraud,"  "by  forcible  search,"  "by 
the  commission  of  a  trespass,"  "by  means  of  a  warrant  illegally  is- 
sued and  executed,"  and  many  other  similar  modes.  '  Evidence  ap- 
pears to  have  been  wrongfully  obtained  in  the  following  cases:  In 
Pope  V.  State  (Ala.),  53  South.  292,  shoes  were  taken  from  defend- 
ant's premises  upon  a  search  without  a  warrant;  in  People  v.  Le 
Doux,  155  Cal.  535,  102  Pac.  517,  letters  of  an  incriminating  charac- 
ter were  taken  from  defendant's  house  by  a  search  without  color 
of  legal  authority;  in  People  v.  Warren,  12  Cal.  App.  730,  108  Pac. 
725,  a  letter  written  by  the  accused  while  in  jail,  tending  strongly 
to  prove  guilt,  was  procured  by  strategy  and  fraud;  in  Williams  v. 
State,  100  Ga.  511,  28  S.  E.  624,  39  L.  E.  A.  269,  marked  coins  of 
an  incriminating  character  were  taken  from  the  defendant,  before 
being  formally  charged,  and  before  actual  knowledge  of  the  commis- 
sion of  a  public  offense  was  in  the  possession  of  the  oflScer,  by  for- 
cibly searching  her  without  a  warrant;  in  Evans  v.  State,  106  Ga. 
519,  71  Am.  St.  Eep.  276,  32  S.  E.  659,  a  pistol  was  taken  from  the 
person  of  the  defendant,  before  being  charged,  by  a  forcible  search 
without  warrant;  in  Davis  v.  State,  4  Ga.  App.  318,  61  S.  E.  404,  a 
pistol  was  taken  by  force  from  the  defendant,  in  contravention  of 
efforts  on  his  part  to  conceal  the  same,  while  being  searched  with  his 
own  consent  for  evidence  of  an  entirely  different  offense;  in  Tooke 
V.  State,  4  Ga.  App.  495,  61  S.  E.  917,  Eogers  v.  State,  4  Ga.  App. 
691,  62  S.  E.  96,  Taylor  v.  State,  5  Ga.  App.  237,  62  S.  E.  1048,  War- 
ren v.  State,  6  Ga.  App.  18,  64  S.  E.  Ill,  evidence  was  obtained  by 
an  illegal  search  and  seizure;  in  Cohen  v.  State,  7  Ga.  App.  5,  65 
S.  E.  1096,  by  a  search  of  defendant's  premises  under  a  warrant 
illegally  issued;  in  Gindrat  v.  People,  138  111.  103,  27  N.  E.  1085, 
by  a  search  characterized  by  the  court  as  unlawful,  improper,  repre- 
hensible and  even  criminal,  being  obtained  by  a  private  detective 
in  a  search,  without  warrant,  of  defendant's  premises;  in  State  v. 
Aspara,  113  La.  940,  37  South,  883,  the  clothing  of  defendant,  worn 
at  the  time  of  the  commission  of  the  homicide  charged,  was  illegally 
taken  from  him  without  a  warrant.  These  cases  might  be  multiplied 
almost  indefinitely,  but  the  above  will  serve  to  illustrate  the  various 
methods  by  which  evidence  may  be  secured  in  violation  of  the  legal 
rights  of  accused  persons. 

Akin  to  the  method  above  outlined  is  that  by  which  confessions 
or  admissions  are  obtained  from  accused  persons  by  appliances  to 
their  hopes  or  fears,  or  wormed  out  of  them  by  fraudulent  state- 
ments which  place  them  at  a  disadvantage,  or  by  the  methods  some- 
times described  under  the  somewhat  indefinite  phrase,  "third  degree" 
influences,  by  which  a  person  accused   of  crime  and   in   custody  is 
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persuaded  to  say  and  do  what  may  enable  the  officers,  with  less 
labor  than  might  otherwise  require  to  be  expended,  to  gain  posses- 
sion of  incriminating  evidence  sufficient  to  procure  a  conviction. 
Such  methods  are  inquisitorial  in  character  and  wrongful  in  the 
sense  that  they  are  in  manifest  violation  of  personal  rights.  It  was 
practices  of  this  description  that  gave  rise  to  the  constitutional  privi- 
leges covered  by  the  fourth  and  fifth  amendments  to  the  federal 
constitution  against  unreasonable  searches  and  seizures  and  self- 
crimination. 

Wrongful  methods  of  obtaining  evidence  may,  therefore,  be  di- 
vided, for  all  practical  purposes,  into  those  which  consist  of  tres- 
passes and  crimes,  those  which  involve  incriminating  confessions  or 
admissions  obtained  by  fraud  or  strategy,  by  compulsion,  or  by  ap- 
pliances to  hope  or  fear,  and  those  which  consist  of  violations  of  con- 
stitutional privileges,  or  statutory  restrictions.  These  three  classes 
are  more  or  less  interdependent.  For  the  violation  of  a  constitu- 
tional privilege  may,  and  often  is,  accompanied  by  tho  commission 
of  a  tort  upon  the  person  or  property  of  the  accused  person,  and  the 
violation  of  a  personal  right  is  seldom  unaccompanied  by  an  inter- 
ference  with   some   constitutional    guaranty. 

II.  The  General  Rule. 
The  general  rule  which  governs  the  admissibility  of  evidence  as 
affected  by  the  manner  in  which,  or  the  means  by  which  or  the 
source  from  which,  it  is  obtained  has  been  variously  stated,  and  is 
one  of  the  oldest  in  the  common  law.  It  may  be  traced  through 
English  and  American  precedents  for  nearly  two  hundred  years,  and 
is  undoubtedly  much  older.  "It  may  be  mentioned  in  this  place 
that  though  papers  and  other  subjects  of  evidence  may  have  been 
illegally  taken  from  the  possession  of  the  party  against  whom  they 
were  offered,  or  otherwise  unlawfully  obtained,  this  is  no  valid  objec- 
tion to  their  admissibility,  if  they  are  pertinent  to  the  issue.  The 
court  will  not  take  notice  how  they  were  obtained,  whether  lawfully 
or  unlawfully;  nor  will  it  form  issues  to  determine  that  question": 
1  Greenleaf  on  Evidence,  sec.  245a.  In  similar  or  equivalent  phrase- 
ology this  rule  has  been  often  enunciated.  In  Bishop  Atterbury's 
Trial,  reported  in  16  How.  St.  Tr.  495,  629,  the  crown  having  obtained 
treasonable  letters,  imputed  to  the  defendant,  by  intercepting  the 
mails  under  the  authority  of  a  statute,  questions  directed  to  discover 
whether  that  authority  had  been  properly  followed  in  so  doing  were 
not  allowed.  This  was  in  1723.  In  1740,  one  Jordan  was  indicted 
at  the  Old  Baily,  along  with  an  associate,  for  forgery,  and  was  ac- 
quitted. Desiring  to  bring  an  action  on  the  case  for  malicious  prose- 
cution, he  applied  to  the  judge  for  an  order  directing  that  a  copy 
of  the  indictment  be  granted  him  for  use  in  evidence  in  the  civil 
suit.  This  was  refused.  In  some  manner  not  reported,  but  presum- 
ably surreptitiously,  Jordan  procured  the  desired  copy,  notwith- 
standing the  refusal,  and  offered  it  in  evidence  at  the  trial  of  the 
action.  The  court  admitted  it.  On  a  motion  for  a  new  trial  on  the 
ground  that  error  had  been  committed  in  admitting  the  document 
because  of  the  manner  in  which  it  had  been  obtained,  the  court  said: 
"This  being  a  copy  of  the  indictment,  the  court  could  not  refuse 
receiving  it  in  evidence;  nor  could  the  court  take  notice  in  what 
manner  it  was  obtained:"  Jordan  v.  Lewis,  2  Strange,  1122,  note 
(a),  14  East,  306,  104  Eng.  Eep.  618.     Under  a  similar  state  of  facts 
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in  Legat  v.  Tollervey,  14  East,  303,  12  E.  E.  518,  104  Eng.  Eep.  618, 
reported  in  1811,  the  same  conclusion  was  reached,  and  citing  the 
case  of  Jordan  v.  Lewis,  2  Strange,  1122,  note  (a),  14  East,  306, 
104  Eng.  Eep.  618,  the  court  held:  "If  an  officer  in  possession  of  a 
public  record  shall  give  a  copy  even  without  authority  it  is  admis- 
sible though  'surreptitiously  obtained.' "  In  1814  in  Stockfleth  v. 
De  Tastet,  4  Camp,  10,  2  Eose,  282,  15  E.  E.  720,  the  following  lan- 
guage was  used  by  the  court  in  stating  similar  doctrine:  "What  is 
proved  to  have  been  written  or  signed  by  any  of  the  defendants,  I 
must  admit  as  evidence  against  them,  without  considering  how  it  was 
obtained."  The  following  English  and  Canadian  decisions  are  cited 
as  early  authorities  upon  the  point,  sustaining  the  rule:  Rex  v.  Der- 
rington,  2  Car.  &  P.  418,  where  a  prisoner  handed  a  letter  to  a  turn- 
key, who  promised  to  mail  it,  but  who  handed  it  to  the  officers  in- 
stead, and  it  was  admitted  in  evidence  against  him;  Caddy  v.  Bar- 
low, 1  Man.  &  E.  275,  6  L.  J.  (O.  S.)  M.  C.  19,  31  E.  E.  325,  upon 
a  similar  state  of  facts  as  in  the  first  two  cases  above  cited,  a  similar 
decision  was  rendered;  Eex  v.  Granatelli,  7  St.  Tr.,  N.  S.,  979,  where 
a  document  taken  illegally  from  the  accused  was  nevertheless  ad- 
mitted in  evidence  against  him;  Phelps  v.  Drew,  3  El.  &  Bl.  430,  2 
C.  h.  E.  1422,  23  L.  J.  Q.  B.  140,  18  Jur.  249,  2  Week.  Eep.  258, 
and  Eex  v.  Doyle,  12  Ont.  350,  where  liquors  obtained  by  an  illegal 
search  were  admitted. 

The  doctrine  has  never,  save  in  a  single  line  of  decisions  herein- 
after to  be  noted,  been  questioned  in  America,  and  cases  are  to  be 
found  in  almost  every  state  in  the  Union  in  support  of  it.  In  Shields 
v.  State,  104  Ala.  35,  53  Am.  St.  Eep.  17,  16  South.  85,  where  the 
defendant,  against  whom  no  offense  had  been  charged,  and  upon 
whom,  prior  to  the  actual  search,  no  suspicion  rested,  on  the  way  to 
make  a  visit  to  a  kinsman  in  jail,  was  halted  by  the  sheriff  and 
informed  that  he  must  submit  himself  to  a  personal  search  before 
he  would  be  permitted  to  enter  the  inclosure.  Thereupon,  without 
waiting  for  such  consent,  the  sheriff  took  hold  of  him,  and  by  forcible 
means  searched  his  person  and  seized  a  weapon  concealed  thereon. 
In  response  to  the  contention  that  the  evidence  thus  obtained  was 
privileged,  the  supreme  court  said:  "Evidence  is  not  infrequently 
obtained  by  methods  which  are  reprehensible  in  good  morals,  offen- 
sive to  fair  dealing,  subjecting  it  to  unfavorable  inferences  the 
party  relying  upon  it  must  neutralize  to  entitle  it  to  full  credence. 
And  evidence  is  sometimes  obtained  under  circumstances  which  meet 
with  the  unqualified  disapprobation  of  the  courts.  The  evidence, 
however  unfairly  and  illegally  obtained,  is  not  subject  to  exclusion, 
if  it  be  of  facts  in  themselves  relevant."  Also,  "While  it  is  true 
the  search  of  the  defendant  was  without  legal  justification,  a  tres- 
pass, and  an  indictable  misdemeanor,  we  know  of  no  principle  or 
theory  upon  which  the  state  may  be  deprived  of  the  right  to  employ 
the  evidence  of  a  criminal  offense  thus  obtained."  In  Scott  v.  State, 
113  Ala.  64,  21  South.  425,  evidence  of  concealed  weapons  was  ad- 
mitted though  obtained  in  an  unlawful  search.  In  People  v.  Le 
Doux,  155  Cal.  535,  102  Pac.  517,  letters  written  by  a  woman  ac- 
cused of  murdering  her  husband,  showing  that  she  was  in  love  with 
another  man,  were  taken  from  her  room  by  an  officer,  without  a 
warrant.  They  were  admitted  in  evidence.  In  approving  the  action 
of  the  trial  court,  the  supreme  court  said:  "Whatever  wrong  may  be 
perpetrated  by   the   invasion   of   one's   constitutional   rights   against 
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unreasonable  search  and  seizure,  the  redress  for  that  ■wrong  is  not 
in  the  exclusion  of  pertinent  evidence  which  may  be  obtained  by  the 
seizure.  The  courts,  upon  the  mere  question  of  admitting  or  reject- 
ing evidence,  will  not  take  cognizance  of  the  mode  of  its  produc- 
tion, unless  it  be  shown  that  the  defendant  has  been  compelled  him- 
self to  give  or  produce  it." 

In  People  v.  Warren,  12  Cal.  App.  730,  108  Pac.  725,  it  was  held 
that  a  letter  written  by  the  accused  while  in  jail,  and  strongly  tend- 
ing to  prove  guilt,  was  admissible  against  him,  though  procured  by 
strategy  and  fraud,  the  court,  quoting  from  People  v.  Swaile  (Cal. 
App.),  107  Pac.  134,  saying:  "Though  papers  and  other  subjects  of 
evidence  may  have  been  illegally  taken  from  the  possession  of  the 
party  against  whom  they  are  offered,  or  otherwise  unlawfully  ob- 
tained, this  is  no  valid  objection  to  their  admissibility,  if  they  are 
p^ertinent  to  the  issue."  In  Williams  v.  State,  100  Ga.  511,  28  S.  E. 
t)24,  39  L.  R.  A.  269,  it  was  held  that  evidence  of  incriminating  arti- 
cles found  upon  the  person  and  about  the  premises  of  the  accused 
were  admissible  against  him  although  obtained  by  forcibly  search- 
ing the  person  and  premises  without  a  warrant,  prior  to  making  the 
arrest,  and  prior  to  positive  knowledge  of  the  offense  committed  so 
as  to  authorize  an  arrest  without  a  warrant.  This  has  been  de- 
scribed as  a  peculiarly  aggravated  case  of  trespass,  upon  person, 
premises  and  goods.  Officers  entered  the  house  of  defendant,  upon 
bare  suspicion,  took  from  her  pocket  marked  coins,  and  from  the 
house  jugs  of  wine  and  bottles  of  whisky.  Nevertheless,  the  evi- 
dence was  admitted,  as  stated.  In  Sanders  v.  State,  113  Ga.  267, 
38  S.  E.  841,  the  accused,  while  in  jail,  wrote  a  letter,  which  he  gave 
to  the  sheriff  upon  his  promise  to  mail  the  same,  but  who  kept  it 
and  opened  it.  It  contained  incriminating  evidence  and  was  ad- 
mitted against  the  writer,  notwithstanding  the  manner  in  which  it 
was  obtained.  In  Jackson  v.  State,  118  Ga.  780,  45  S.  E.  604,  evi- 
dence was  discovered  by  a  search  without  a  warrant.  It  was  ad- 
mitted, the  court  saying:  "Evidence  is  not  generally  rendered  inad- 
missible by  its  having  been  disclosed  by  an  illegal  search."  In 
Cohen  v.  State,  7  Ga.  App.  5,  65  S.  E.  1096,  it  was  held  that  evi- 
dence obtained  by  a  search  of  the  premises  of  an  accused  person  is 
admissible  against  him  though  the  search  be  made  under  the  au- 
thority of  a  warrant  illegally  issued,  or  even  without  the  color  of 
legal  authority.  In  Jacobs  v.  People,  117  111.  App.  195,  it  was  held 
that  papers,  if  competent  and  pertinent  to  the  case,  may  be  used  in 
evidence  though  unlawfully  obtained.  In  Gindrat  v.  People,  138  111. 
103,  27  N.  E.  1085,  a  private  detective  searched  the  apartment  of 
the  accused  without  a  warrant,  and  jewelry  obtained  thereby  was 
admitted  in  evidence.  Holding  such  admission  proper,  the  appellate 
court  said:  "Courts  in  the  administration  of  the  criminal  law  are 
not  accustomed  to  be  over-sensitive  in  regard  to  the  sources  from 
■which  evidence  comes,  and  will  avail  themselves  of  all  evidence  that 
is  competent  and  pertinent  and  not  subversive  of  some  constitu- 
tional or  legal  right."  In  Siebert  v.  People,  143  HI.  571,  32  N.  E. 
431,  it  was  held  that  the  fact  that  letters  were  taken  from  defend- 
ant's room  by  a  detective,  without  authority  of  law,  and  without  a 
warrant  or  order  of  court,  does  not  render  them  inadmissible  in  evi- 
dence for  the  -prosecution.  In  State  v.  Miller,  63  Kan.  62,  64  Pac. 
1033,  and  State  v.  Everson,  63  Kan.  66,  64  Pac.  1034,  it  was  held 
that  the  fact   that  bottles,   glasses,  liquors   and   other  articles   may 
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have  been  taken  by  an  officer  from  the  possession  of  the  defendant 
in  an  unauthorized  search  of  his  premises  is  not  a  valid  objection  to 
their  admissibility  as  evidence  of  a  violation  of  the  law  against  the 
sale  of  intoxicating  liquors. 

The  Massachusetts  reports  contain  a  long  line  of  decisions  in  sup- 
port of  the  rule,  beginning  at  a  very  early  period.  In  Faunce  v. 
Gray,  21  Pick.  243,  it  was  held  that  the  deposition  of  the  defendant 
taken  in  perpetuam  was  admissible  in  evidence  against  him,  regard- 
less of  whether  it  had  been  "unfairly  obtained"  by  a  "perversion 
and  abuse"  of  the  statutory  process.  In  Commonwealth  v.  Dana,  2 
Met.  329,  where  the  question  was  as  to  the  admissibility  of  certain 
lottery  tickets  which  the  defendant  contended  had  been  taken  from 
his  possession  in  violation  of  his  constitutional  privilege  against  self- 
crimination,  the  court  said:  "Admitting  that  the  lottery  tickets  and 
materials  were  illegally  seized,  still  this  is  no  legal  objection  to  the 
admission  of  them  in  evidence.  If  the  search-warrant  were  illegal, 
or  if  the  officer  serving  the  warrant  exceeded  his  authority,  the 
party  on  whose  complaint  the  warrant  issued,  or  the  officer,  would 
be  responsible  for  the  wrong  done;  but  this  is  no  good  reason  for 
excluding  the  papers  seized  as  evidence,  if  they  were  pertinent  to 
the  issue,  as  they  unquestionably  were.  "When  papers  are  offered 
in  evidence,  the  court  can  take  no  notice  how  they  were  obtained, 
whether  lawfully  or  unlawfully,  nor  would  they  form  a  collateral 
issue  to  determine  that  question."  In  Commonwealth  v.  Lottery 
Tickets,  5  Cush.  369,  it  was  held  that  no  matter  in  what  manner  evi- 
dence is  obtained,  if  pertinent  to  the  issue  it  is  admissible.  In  Com- 
monwealth V.  Welsh,  110  Mass.  359,  where  there  was  a  similar  con- 
tention as  in  the  Dana  case  (2  Met.  329),  the  court  said:  "If  the  offi- 
cer was  guilty  of  any  misconduct  in  his  mode  of  serving  the  war- 
rant, he  may  perTiaps  have  rendered  himself  liable  to  an  action  or 
indictment;  but  the  fact  that  intoxicating  liquors  were  found  in  the 
safe  would  not  thereby  be  rendered  incompetent  as  evidence."  In 
Commonwealth  v.  Taylor,  132  Mass.  261,  it  was  objected  that  the 
evidence  of  the  medical  examiner  who  performed  the  autopsy  was 
not  admissible  because  he  had  not  proceeded  according  to  the  legal 
methods.  The  objection  was  overruled.  In  Commonwealth  v.  Tib- 
betts,  157  Mass.  519,  32  N.  E.  910,  it  was  held  that  evidence  perti- 
nent to  the  issue  is  admissible  though  procured  irregularly.  The 
trespasser  may  testify  to  facts  observed  by  him,  or  may  put  in  evi- 
dence pertinent  articles  or  papers  found  by  him  while  trespassing. 
For  the  trespass  he  may  be  held  responsible  civilly,  and  perhaps 
criminally,  but  his  testimony  is  not  rendered  incompetent  thereby. 
In  Commonwealth  v.  Tucker,  189  Mass.  457,  76  N.  E.  127,  7  L.  B. 
A.,  N.  S.,  1056,  broken  pieces  of  knife  found  by  officers  in  the  house 
of  defendant's  mother,  where  he  lived,  in  the  pocket  of  his  coat,  dur- 
ing a  search  without  a  warrant,  but  on  the  invitation  of  the  occu- 
pant, were  held  admissible.  The  fact  that  the  officers  committed  a 
trespass  against   defendant  did  not   affect  their  admissibility. 

An  alleged  forged  note  is  admissible  in  evidence  in  a  prosecution 
for  forgery,  though  obtained  from  defendant's  desk  in  his  absence, 
by  a  witness  taking  the  same  apart,  without  a  warrant  and  without 
authority:  People  v.  Campbell,  160  Mich.  108,  125  N.  W.  42.  The 
weight  of  authority  seems  to  support  the  doctrine  .that  evidence 
secured  by  searching  the  person  or  premises  of  the  accused,  although 
search  and  seizure  were  unwarranted,  unlawful  and  reprehensible,  is 
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none  the  less  admissible:  State  v.  Pomeroy,  130  Mo.  489,  32  S.  W. 
1002.  When  articles  pertinent  to  the  issue  are  offered  in  evidence, 
the  court  will  not  exclude  them  on  account  of  the  manner  in  which 
they  were  obtained,  and  shoes  taken  from  the  accused  by  force  are 
admissible:  Younger  v.  State,  80  Neb.  201,  114  N.  W.  170.  An  offi- 
cer who  made  the  arrest  compelled  the  accused  to  put  his  foot  into 
tracks  found  at  the  scene  of  the  crime.  Evidence  of  the  comparison, 
or  the  result  of  this  action,  was  held  admissible,  on  the  theory  that 
though  the  act  of  the  officer  was  an  invasion  of  defendant's  rights, 
yet  it  did  not  affect  the  correspondence  between  the  tracks,  which 
was  the  only  fact  which  had  any  weight  as  evidence.  "The  object 
of  all  evidence  is  to  elicit  truth":  State  v.  Graham,  75  N.  C.  256. 
Articles  tending  to  establish  the  guilt  of  the  accused,  taken  from 
him  at  the  time  of  his  arrest,  were  introduced  in  evidence.  Upon 
an  objection  raised  and  presented  on  appeal  the  court  said:  "One 
complete  answer  to  this  is  that,  if  it  was  an  illegal  seizure,  that  is 
no  objection  to  the  use  of  the  papers  as  evidence,  they  being  proper 
evidence  in  the  case  in  other  respects,  for  the  court  can  take  no 
notice  how  they  were  obtained,  whether  lawfully  or  unlawfully;  nor 
would  it  form  a  collateral  issue  to  determine  that  question":  State 
V.  Edwards,  51  W.  Va.  220,  41  S.  E.  429,  59  L.  E.  A.  465. 

Here,  also,  authorities  might  be  multiplied  indefinitely.  The  in- 
vestigator will  find  the  following  to  be  in  support  of  the  general  rule: 
Chastang  v.  State,  83  Ala.  29,  3  South.  304;  Starchman  v.  State,  62 
Ark.  538,  36  S.  W.  940;  Levy  v.  Superior  Court,  105  Cal.  600,  38  Pac. 
965,  29  L.  R.  A.  811;  People  v.  Alden,  113  Cal.  264,  45  Pac.  327; 
State  V.  Griswold,  67  Conn.  290,  34  Atl.  1046,  33  L.  R.  A.  227;  Wood 
V.  McGuire,  21  Ga.  576;  Warren  v.  State,  6  Ga.  App.  18,  64  S.  E. 
Ill;  Goolsby  v.  State,  133  Ga.  427,  66  S.  E.  159;  Brookins  v.  State, 
7  Ga.  App.  204,  66  S.  E.  398;  State  v.  Bond,  12  Idaho,  424,  86  Pac. 
43;  Stevisson  v.  Earnest,  80  HI.  513;  Trask  v.  People,  151  111.  523, 
38  N.  E.  248;  State  v.  Van  Tassel,  103  Iowa,  6,  72  N.  W.  497;  State 
v.  Height,  117  Iowa,  650,  94  Am.  St.  Rep.  323,  91  N.  W.  935,  59  L.  R. 
A.  437;  State  v.  Buffington,  20  Kan,  599,  27  Am.  Rep.  193;  State  v. 
Turner,  82  Kan.  787,  ante,  p.  129,  109  Pac.  654;  State  v.  Renaud,  50 
La.  Ann.  662,  23  South.  894;  Commonwealth  v.  Intoxicating  Liquors, 
4  Allen,  593;  Commonwealth  v.  Henderson,  140  Mass.  303,  5  N.  E. 
832;  Commonwealth  v.  Keenan,  148  Mass.  101,  20  K.  E.  349;  Com- 
monwealth V.  Ryan,  157  Mass.  403,  32  N.  E.  349;  Commonwealth  v. 
Hurley,  158  Mass,  159,  33  N.  E.  342;  Commonwealth  v.  Byrnes,  158 
Mass.  172,  33  N.  E.  343;  Commonwealth  v.  Brelsford,  161  Mass.  61, 
36  N.  E.  677;  Commonwealth  v.  Welch,  163  Mass.  373,  40  N.  E.  103; 
Cluett  V.  Rosenthal,  100  Mich,  193,  43  Am.  St.  Rep.  446,  58  N.  'W. 
1009;  State  v.  Strait,  94  Minn.  384,  102  N.  W.  913;  State  v.  Hoyle, 
98  Minn.  254,  107  N.  W.  1130;  WUkinson  v.  State,  77  Miss.  705,'  27 
South.  639;  State  v.  Fuller,  34  Mont.  12,  85  Pac.  369,  8  L.  R.  A.,  N. 
8.,  762,  9  Ann.  Cas.  648;  State  v.  Sawtelle,  66  N.  H.  488,  32  Atl. 
831;  People  v.  Van  Wormer,  175  N.  Y.  188,  67  N.  E.  299;  People  v. 
Adams,  176  N,  Y.  351,  98  Am.  St.  Rep.  675,  68  N.  E.  636,  63  L.  R.  A. 
406;  affirmed,  Adams  v.  New  York,  192  U.  S.  585,  24  Sup.  Ct.  Rep. 
»72,  48  L.  ed.  575;  State  v.  Atkinson,  40  S.  C.  363,  42  Am.  St.  Rep. 
«77,  18  S.  E.  1021;  White  v.  State,  3  Heisk.  338;  Cohn  v.  State,  120 
Tenn.  61,  109  S.  W.  1149,  17  L.  B.  A.,  N,  S.,  451,  15  Ann.  Cas.  1201; 
Cordes  v.  State,  54  Tex.  Cr.  204,  112  S.  W.  943;  State  v.  Mathers, 
€4  Vt.  101,  33  Am.  St.  Rep.  921,  23  Atl.  590,  15  L.  B.  A.  268;  Bar- 
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rett  V.  Fish,  72  Vt.  18,  82  Am,  St.  Rep.  914,  47  Atl.  174,  51  L.  R.  A. 
754;  State  v.  Slamon,  73  Vt.  212,  87  Am.  St.  Rep.  711,  50  Atl.  1097; 
State  V.  Douglas,  20  W.  Va.  770;  State  v.  Cross,  44  W.  Va.  315,  29 
S.  E.  527;  Roszczyiala  v.  State,  125  Wis.  414,  104  N.  W.  113;  Bacon 
V.  United  States,  97  Fed.  35,  38  C.  C.  A.  37;  Kerrch  v.  United  States, 
171  Fed.  366,  96  C.  C.  A.  258.  To  these  may  be  added  all  those  cited 
below  in  support  of  the  doctrine  that  evidence  is  admissible  though 
obtaineyi  by  unlawful  search  and  seizure. 

III.    The  Reason  of  the  Rule. 

The  underlying  principle  of  all  these  decisions  obviously  is,  that 
the  court,  when  engaged  in  the  trial  of  a  criminal  action,  will  not 
take  notice  of  the  manner  in  which  a  witness  has  possessed  himself 
of  papers  or  other  chattels,  subjects  of  evidence,  which  are  mate- 
rial and  properly  offered  in  evidence:  People  v.  Adams,  176  N.  Y. 
351,  98  Am.  St.  Rep.  675,  68  N.  E.  636,  63  L.  R.  A.  406.  Such  an 
investigation  is  not  involved  necessarily  in  the  litigation  in  chief, 
and  to  pursue  it  would  be  to  halt  in  the  orderly  progress  of  a  cause, 
and  consider  incidentally  a  question  which  has  happened  to  cross  the 
path  of  such  litigation,  and  which  is  wholly  independent  thereof. 
Such  a  practice,  it  is  said,  may  be  consistent  with  systems  of  admin- 
istering justice  in  vogue  in  primitive  communities,  but  does  not  com- 
port with  the  judicial  system  of  a  civilized  and  enlightened  people. 

The  following  are  the  reasons  thus  suggested,  as  logically  arranged 
and  expanded  by  Professor  Wigmore  in  his  treatise  on  Evidence: 

1.  Such  a  practice  would  be  the  trial  of  a  public  offense  without 
an  indictment  or  information;  or  an  action  for  damages  without  the 
pleadings  and  process  which  are  indispensable  to  a  correct  and  or- 
derly investigation, 

2.  It  interrupts,  delays  and  confuses  the  investigation  in  hand  for 
the  sake  of  a  matter  that  is  not  a  part  of  it. 

3.  It  does  this  gratuitously  and  unnecessarily.  The  persons  injured 
by  the  alleged  wrongful  act  have  'not  chosen  to  seek  redress  imme- 
diately and  directly,  at  the  right  time  and  by  the  proper  process,  and 
there  is  clearly  no  reason  to  attend  to  their  complaint  in  this  indirect 
and  tardy  manner. 

4.  The  rules  of  evidence  are  made  to  be  the  means  of  an  indirect 
process  of  punishment,  a  purpose  for  which  they  were  never  intended. 

5.  Finally,  it  is  not  only  anomalous  to  distort  those  rules  to  such  an 
end,  but  it  is  manifestly  improper  and  contrary  to  the  fundamental 
principles  of  the  Criminal  Code  to  enlarge  the  fixed  penalty  of  the 
law,  that  of  fine  or  imprisonment  by  adding  to  it  the  forfeiture  of  a 
civil  right  through  loss  of  the  means  of  proving  or  establishing  it; 
or,  if  the  injured  person  has  a  right  of  action  for  damages,  to  add  to 
the  sum  of  such  damages  the  same  forfeiture. 

These  are  practical  reasons,  suggested  equally  by  considerations 
of  utility  and  equity.  Others  might  be  advanced,  having  their  roots 
in  the  principles  of  logic,  and  based  upon  the  nature  and  properties 
of  evidence  and  its  purposes.  Such,  for  example,  is  that  heretofore 
referred  to,  that  the  object  of  evidence  is  to  elicit  truth,  and  it  can 
never  be  said  that  the  probative  value  of  any  evidentiary  fact  is 
affected  in  the  smallest  particular  by  the  manner  or  the  means 
whereby  the  fact  itself  was  obtained.  Its  credibility  may  be.  and 
often  is,  affected  by  the  method  of  its  acquisition  (State  v.  McKean, 
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36  Iowa,  343,  14  Am.  Bep.  530);  bat,  except  as  hereinafter  stated, 
never  the  admissibility  thereof. 

IV.    Its  Limitations, 
a.     Constitutional  Privileges. 

1.  Against  Sdf-crimination. — It  is  to  be  noted  that  the  rule  is 
stated  in  both  the  general  and  the  special  form.  In  some  cases  it  is 
said  that  the  admissibility  of  evidence  is  not  affected  by  the  manner 
in  which  it  is  obtained,  and  that  the  court  will  not  form  an  issue 
to  determine  the  question  as  to  how  obtained.  In  other  cases,  that 
the  admissibility  of  evidence  is  not  affected  by  the  question  as  to 
whether  it  has  been  lawfully  or  unlawfully  obtained,  nor  will  the 
court  halt  in  the  progress  of  the  litigation  in  chief  to  determine 
whether  the  evidence  was  obtained  legally  or  illegally.  However 
stated,  it  is  the  same  principle  involved,  and  it  is  in  evidence  wrong- 
fully obtained,  within  the  definition  above  outlined,  if  at  all,  that 
exceptions  to  the  general  rule  are  to  be  found. 

It  can  hardly  be  said  that  evidence  obtained  in  violation  of  the 
privilege  against  self-crimination  constitutes  an  exception  to  the  rule, 
for  it  is  excluded,  if  at  all,  not  because  wrongfully  obtained,  but  on 
the  ground  of  public  policy.  Nor  can  involuntary  confessions  be  so 
regarded.  They  are  excluded  because  "testimonially  untrustworthy," 
not  because  obtained  in  a  wrongful  or  reprehensible  manner.  In  so 
far  as  evidence  obtained  by  tortious  or  criminal  conduct  is  concerned, 
unless  exempt  as  within  a  constitutional  or  statutory  privilege,  or 
within  the  rule  as  to  involuntary  confessions,  it  cannot  be  said  to 
form  an  exception  to  the  rule  at  all.  Such  evidence  is  always  admis- 
sible, as  being  strictly  within  the  principle  enunciated  in  the  Massa- 
chusetts and  other  like  decisions,  to  the  effect  that  the  fact  that  the 
evidence  was  obtained  by  conduct,  in  itself  ground  for  an  action  on 
the  case  for  damages,  or  for  a  criminal  prosecution,  could  not  affect 
the  admissibility  of  the  evidence. 

But  while  it  cannot  be  said,  with  strict  propriety,  that  evidence 
obtained  in  contravention  of  constitutional  privilege  or  by  involun- 
tary confession  constitutes  an  exception  to  the  general  rule,  it  may 
be  said  that  the  operation  of  the  rule  is  limited  thereby,  and  for  this 
reason  may  be  appropriately  considered  in  this  connection. 

The  fifth  amendment  to  the  constitution  of  the  United  States  pro- 
vides, among  other  things,  that  no  person  "shall  be  compelled  in  a 
criminal  case  to  be  a  witness  against  himself."  This  provision  oper- 
ates strictly  as  a  restraint  upon  the  power  of  the  federal  govern- 
ment, and  has  no  application  to  the  states:  Eeed  v.  Kice,  2  J.  J. 
Marsh.  44,  19  Am.  Dec.  122;  State  v.  Comer,  157  Ind.  611,  62  N.  E. 
452;  Weimer  v.  Bunbury,  30  Mich.  301;  In  re  Briggs,  135  N.  C.  118, 
47  S.  E.  403;  State  v.  Atkinson,  40  S.  C.  363,  42  Am.  St.  Eep.  877, 
18  S.  E.  1021;  State  v.  Brennan,  2  S.  D.  384,  50  N.  W.  625.  But 
similar  provisions  are  to  be  found  in  all  the  states  of  the  Union 
except  two — Iowa  and  New  Jersey;  and  even  if  this  were  not  so, 
the  privilege  is  sufiiciently  guaranteed,  in  the  absence  of  express 
legislative  restrictions,  by  the  ancient  maxim  of  the  common  law  that 
no  man  is  bound  to  accuse  himself  of  any  crime,  or  to  furnish  any 
evidence  to  convict  himself  of  any  crime.  This  maxim  was  settled 
in  early  times  in  England,  prior  to  the  colonization  of  America,  and 
was  brought,  along  with  other- fundamental  principles  of  the  British 
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constitution  and  judicial  system,  by  our  ancestors  to  America,  as  a 
part  of  their  birthright:  Marshall  v.  Riley,  7  Ga.  367.  "The  consti- 
tutional restrictions  are  but  the  expression  of  the  unwritten  common- 
law  rights  which  had  come  to  be  recognized  in  England  in  revolt 
against  the  thumbscrew  and  rack  of  early  days":  Thornton  v.  State, 
117  Wis.  338,  98  Am.  St.  Rep.  924,  93  N.  W.  1107. 

Nor  has  the  tenor  or  the  scope  of  the  privilege  been  changed. 
Greater  permanence  has  merely  been  given  to  a  traditional  rule. 
The  constitutional  provisions  are  a  recognition  and  not  a  creation, 
the  purpose  being  not  to  codify  the  details  of  the  rule  so  transmitted, 
or  to  alter  in  any  respect  its  known  bearings,  but  merely  to  describe 
it  sufficiently  for  identification  as  a  principle,  and  perhaps  to  impose 
a  restriction  upon  the  legislative  and  executive  branches  of  the  gov- 
ernment for  the  purpose  of  neutralizing  any  future  tendency  that 
might  arise  to  negative  the  ancient  rule.  However  this  may  be,  or 
whatever  the  purpose  of  the  constitutional  expression,  it  is  well  un- 
derstood that  while  it  neither  limits  nor  extends  the  common-law 
rule,  it  has  given  to  that  rule  a  sanctity  and  a  permanence  previously 
wanting.  That  "which  in  England  was  a  mere  rule  of  evidence  be- 
came clothed  in  this  country  with  the  impregnability  of  a  constitu- 
tional enactment":  Levy  v.  Superior  Court,  105  Cal.  600,  38  Pac.  965, 
29  L.  R.  A.  811.  But  "No  one,  be  he  witness  or  accused,  can  pretend 
to  claim  it  beyond  the  scope  of  the  common  law":  State  v.  Quarles, 
13  Ark.  307. 

The  difference  in  the  phrasing  used  in  the  various  state  constitu- 
tions, and  in  the  federal  instrument,  creates  no  distinction  in  scope 
or  limit,  and  gives  rise  to  no  necessity  for  separate  construction. 
"There  is  really,  in  spirit  and  in  principle,  no  distinction  arising  out 
of  such  difference  of  language":  Counsel  man  v.  Hitchcock,  142  U.  S. 
547,  12  Sup.  Ct.  Rep.  195,  35  L.  ed.  1110. 

The  investigator  may  therefore  expect  to  find  the  rule  of  consti- 
tutional construction  and  the  rule  of  evidence  so  far  identical  that 
similar  tests  control  in  both.  In  the  leading  case,  of  State  v.  Fuller, 
34  Mont.  12,  85  Pac,  369,  8  L.  R.  A.,  N.  S.,  762,  9  Ann.  Cas.  648,  as 
well  as  in  many  others,  the  court  clearly  assumed  the  principle  that 
the  privilege  of  the  constitution  against  self-crimination,  then  and 
80  often  invoked  for  the  exclusion  of  evidence  otherwise  pertinent 
to  the  issue,  "is  nothing  more  than  a  statement  of  the  common-law 
rule  of  evidence,  and  guarantees  no  greater  privilege  than  that  all 
persons,  whether  parties  or  extraneous  witnesses,  shall  be  free  from 
compulsion  by  legal  process  to  give  self-incriminating  testimony." 
That  this  is  the  true  principle  is  fully  established  by  the  precedents 
of  the  common  law,  as  gleaned,  not  only  from  the  cases  themselves, 
but  from  numerous  treatises  upon  the  history  and  policy  of  the 
ancient  maxim  put  forth  by  contemporaneous  writers.  These  prec- 
edents and  many  interesting  extracts  from  some  of  the  treatises  re- 
ferred to  are  collected  in  Wigmore  on  Evidence,  section  2183  et  seq. 

In  State  v.  Fuller,  34  Mont.  12,  86  Pac.  369,  6  L.  R.  A.,  N.  S.,  762, 
9  Ann.  Cas.  648,  the  doctrine  above  expressed  was  further  expanded, 
and  it  was  said,  in  effect,  that  the  scope  of  the  privilege  is  the  scope 
of  the  ancient  rule  against  testimonial  compulsion,  and  that  in  both 
the  protection  afforded  is  limited  to  disclosures  sought  by  legal 
process  against  an  accused  person  as  a  witness.  The  privilege  guar- 
anteed by  the  constitution  "has  uniformly  received  from  the  courts 
a  construction  which  would  give  the'  citizen  protection  as  broad  as 
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that  afforded  by  the  common -law  principle  from  which  they  were 
derived":  State  v.  Davis,  108  Mo.  666,  32  Am.  St.  Rep.  640,  18  S.  W. 
894.  Again:  "The  guaranty  of  the  constitution,  that  no  person  ac- 
cused of  crime  shall  be  compelled  to  give  evidence  against  himself, 
corresponds  to,  and,  is  drawn  from,  the  maxim  of  the  common  law, 
'Nemo  tenetur  seipsum  accusare,'  and  it  forever  removes  from  the 
sphere  of  judicial  investigations  any  and  all  compulsion  of  persona 
accused  of  crime,  either  by  subjecting  them  to  physical  torture  or  to 
inquisitorial  examinations,  to  which  they  have  been  subjected  in 
some  countries":  Shields  v.  State,  104  Ala.  35,  53  Am.  St.  Eep.  17, 
16  South.  85.  The  phrase  "inquisitorial  examination"  may  be  said 
to  have  had  a  well-defined  signification  in  the  countries  here  referred 
to.  It  cannot,  of  course,  at  this  time  in  the  political  history  of  those 
countries,  possess  any  such  significance.  As  now  understood,  it  may 
include  all  of  the  usual  processes  by  which  confessions  of  an  involun- 
tary character  or  incriminating  admissions  or  statements  are  wormed 
out  of  accused  persons  by  artifice  or  fraud,  or  by  which  they  are 
forced  by  extortionate  methods,  by  attacks  upon  their  known  weak- 
nesses or  directed  to  their  self-control,  to  accuse  themselves  of  crime, 
or  to  give  evidence  against  themselves,  or  furnish  information  which 
may  be  used  for  their  conviction  of  crime.  As  will  hereafter  more 
fully  appear,  all,  or  nearly  all,  of  such  evidence  so  obtained  is  ad- 
missible, being  obtained  contrary  to  and  in  disregard  of  the  forms 
of  law,  and  of  legal  process — in  consequence  of  the  unlawful  acts 
of  private  individuals,  and  not  as  a  result  of  lawful  regulations  and 
practices.  The  constitutional  privilege  against  self-crimination  has 
no  application  to  the  unlawful  acts  of  individuals:  Lawrence  v.  State, 
103  Md.  17,  63  Atl.  96. 

The  privilege  as  well  as  the  rule  includes  protection  from  the  neces- 
sity of  producing  documents  or  chattels  in  response  to  a  subpoena 
duces  tecum,  or  other  and  equivalent  form  of  process,  treating  him 
as  a  witness,  or  the  articles  or  chattels  as  subjects  of  evidence,  "be- 
cause at  any  time  he  might  be  called  upon  to  establish  the  identity, 
authenticity  or  origin  of  the  article  produced":  State  v.  Fuller,  34 
Mont.  12,  85  Pac.  369,  8  L.  E.  A.,  N.  S.,  762,  9  Ann.  Cas.  648.  "In 
pursuance  of  the  policy  of  construction,  it  has  become  fully  estab- 
lished that  the  prohibition  against  one's  being  compelled  to  be  a  wit- 
ness against  himself  should  not  be  limited  to  exclusion  of  merely  oral 
statements  against  himself;  that  if  the  link  in  the  evidence,  which, 
under  the  language  of  Chief  Justice  Marshall,  he  could  not  be  re- 
quired to  furnish,  was  to  be  furnished  by  some  fact,  document,  or 
property  which  he  had  a  right  to  hold  secret,  the  mantle  cast  about 
him  by  the  constitution  was  as  much  rent  by  requiring  him  to  dis- 
close that  secret  fact  otherwise  as  by  word  of  luth":  Thornton  v. 
State,  117  Wis.  338,  98  Am.  St.  Eep.  924,  93  N.   W.   1107. 

The  privilege  may  therefore  be  expressed  as  follows:  An  accused 
person  cannot  be  compelled  by  process  directed  to  him  as  a  witness 
to  furnish  evidence  against  himself,  either  in  the  form  of  oral  state- 
ments which  he  is  coerced  into  making,  or  in  that  of  papers  or  chat- 
tels of  any  description  capable  of  being  made  the  subject  of  evidence, 
which  he  has  the  right  to  hold  secret,  in  the  production  of  which  he 
is  coerced  into  doing  some  positive,  overt  act.  Beyond  this  the  privi- 
lege does  not  extend. 

The  first  prerequisite  is  compulsion.  In  order  to  bring  evidence 
within  the  constitutional  restriction  it  must  be  produced  under  com- 
Am.  St.  Rep.,  Vol.  136 — 10 
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pulsion.  The  idea  of  compulsion  or  coercion  is  expressed  in  all  the 
varying  phraseology  of  the  different  state  constitutions,  and  is  always 
present  in  statements  of  the  common-law  rule.  The  degree  of  com- 
pulsion is  said  to  be  that  which  robs  the  accused  of  volition:  Barton 
V.  State,  4  Ga.  App.  649,  62  S.  E.  99.  This  language  was  used  with 
respect  to  the  privilege  against  unreasonable  searches  and  seizures, 
but  is  unquestionably  applicable  here.  The  attitude  of  the  accused 
must  preclude  the  exercise  of  volition,  otherwise  it  is  not  sufficient. 
In  Moss  V.  State,  146  Ala.  686,  40  South.  340,  the  accused  person  was 
requested  to  take  off  his  shoes  for  inspection,  no  threats  being  used 
or  inducements  offered,  and  it  did  not  appear  that  he  offered  any 
objection.  The  evidence  was  held  to  be  admissible  and  not  within 
the  privilege.  In  State  v.  Taylor,  202  Mo.  1,  100  S.  W.  41,  evidence 
given  before  the  grand  jury  without  the  exemption  being  claimed 
was  held  not  within  the  privilege.  So  if  the  testimony  or  the  pro- 
duction of  the  evidence  is  volunteered,  it  is  not  exempt.  Thus  in 
Terry  v.  State,  90  Ala.  653,  8  South.  664,  the  defendant,  after  arrest, 
requested  the  officer  to  take  him  into  a  room  and  take  his  pistol  and 
knife.  The  evidence  was  admitted.  The  privilege  claimed  here  was 
that  against  unreasonable  search  and  seizure,  but  the  principle  is 
manifestly  the  same  in  both  cases. 

If  the  compulsion  is  of  such  a  character  as  to  be  inconsistent  with 
the  exercise  of  volition  by  the  accused  person,  the  evidence  is  within 
the  privilege.  Thus  in  State  v.  Newcomb,  220  Mo.  54,  119  S.  W.  405, 
the  defendant  was  compelled  by  an  order  of  court  to  submit  to  a 
physical  examination,  in  the  presence  of  the  sheriff  who  had  him  in 
custody.  The  evidence  was  held  inadmissible.  In  Davis  v.  State,  4 
Ga.  App.  274,  61  S.  E.  132,  defendant,  accused  of  purloining  money, 
consented  to  a  search  for  the  same.  While  being  searched  he  at- 
tempted to  conceal  a  pistol,  but  the  same  was  disclosed  by  force 
and  without  his  consent.  Evidence  so  obtained  was  held  inadmis- 
sible as  being  within  the  privilege.  He  consented  to  the  search  for 
the  money,  but  not  for  the  pistol:  Blum  v.  State,  94  Md.  375,  51  Atl. 
26,  56  L.  R.  A.  322;  Wilkinson  v.  State,  77  Miss.  705,  27  South.  639; 
Wilson  V.  State,  41  Tex.  Or.  App.  115,  51  S.  W.  916;  McKnight  v. 
United  States,  115  Fed.  972,  54  C.  C.  A.  358. 

The  question  of  compulsion  often  arises  in  connection  with  the  ap- 
plication of  the  privilege  in  efforts  to  obtain  evidence  of  guilt  by 
the  comparison  of  footprints  with  the  feet  of  the  accused.  It  is  well 
settled  that  an  accused  person  cannot  be  required  by  any  legal 
process  to  assist  against  his  will  in  making  such  a  comparison  with- 
out violating  his  constitutional  privilege  against  self -crimination: 
Morris  v.  State,  124  Ala.  44,  27  South.  336;  Day  v.  State,  63  Ga. 
667;  Evans  v.  State,  106  Ga.  519,  71  Am.  St.  Rep.  276,  32  S.  E.  65» 
(see  monographic  note) ;  Dunwoody  v.  State,  118  Ga.  308,  45  S.  E. 
412;  Stokes  v.  State,  5  Baxt.  619,  30  Am.  Rep.  72.  Contra,  State  v. 
Graham,  75  N.  C.  256;  Walker  v.  State,  7  Tex.  App.  245,  32  Am.  Rep. 
595.  But  the  shoes  of  the  accused  may  be  taken  from  his  possession, 
with  or  without  his  consent,  and  the  comparison  may  be  made  by  an- 
other person,  who  may  testify  to  the  result  of  such  comparison,  the 
accused  not  being  required  to  do  any  positive  act  in  connection  there- 
with: Morris  v.  State,  124  Ala.  44,  27  South.  336;  Davis  v.  State,. 
131  Ala.  10,  31  South.  569;  State  v.  Arthur,  129  Iowa,  235,  105  N. 
W.  422;  State  v.  Fuller,  34  Mont.  12,  85  Pac.  369,  8  L.  R.  A.,  N.  S., 
762,  9  Ann.  Cas.  648;  People  v.  Van  Wormer,  175  N.  Y.  188,  67  N. 
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E.  299.  And  the  evidence  is  admissible  if  the  comparison  was  made 
with  consent  of  the  accused,  or  while  he  remained  passive  and  sub- 
missive: Franklin  v.  State,  69  Ga.  36,  47  Am.  Eep.  748;  Myers  v. 
State,  97  Ga.  76,  25  S.  E.  252;  State  v.  Arthur,  129  Iowa,  235,  105 
N.  W.  422;  State  v.  Graham,  116  La.  779,  41  South.  90;  People  v. 
Keep,  123  Mich.  231,  81  N.  W.  1097.  But  no  doubt  the  evidence 
would  always  have  to  be  given  by  the  person  who  made  the  com- 
parison: State  V.  Williams,  120  La.  175,  45  South.  94;  and  if  the 
defendant  made  it,  he  might  claim  his  exemption  when  called  upon  to 
testify. 

The  compulsion  must  be  directed  to  the  accused  person  in  the  capa- 
city of  a  witness.  In  other  words,  the  compulsion  must  be  strictly 
testimonial.  It  is  this  essential  that  stands  in  the  way  of  the  exclu- 
sion of  admissions  or  incriminating  acts  made  by  the  accused  under 
the  influence  of  hope  or  fear  aroused  by  the  false  statements  of  offi- 
cers having  them  in  custody,  or  others  whom  he  trusts.  An  instance 
is  to  be  noted  in  the  leading  case  to  which  this  note  is  appended. 
If  Turner  had  given  the  information  as  to  the  whereabouts  of  the 
weapon,  for  which  search  was  being  made,  in  response  to  process, 
legal  in  form,  directed  to  him  for  the  purpose  of  compelling  the 
desired  disclosure,  he  might  have  claimed  his  exemption.  Wilkinson 
V.  State,  77  Miss.  705,  27  South.  639,  offers  a  similar  example.  The 
same  remark  applies  to  all  instances  where  accused  persons  furnish 
incriminating  information  under  the  influence  of  so-called  "third 
degree  methods,"  and  to  a  less  degree  to  involuntary  confessions. 
These  last  are  sometimes  excluded,  but  never  because  they  are  within 
the  scope  of  the  constitutional  privilege,  but  always  because,  unless 
corroborated,  they  are  deemed  testimonially  untrustworthy.  If  the 
admission  or  incriminating  act  is  the  result  of  force  or  other  form  of 
trespass  upon  the  person  or  property  of  the  accused,  it  is  the  same. 
Not  being  within  the  privilege,  the  evidence  is  not  protected. 

This  prerequisite  includes  the  use  of  some  sort  of  process,  legal 
in  character,  though  it  need  not,  it  would  seem,  be  the  usual  form  of 
process  issued  for  the  purpose  of  securing  the  presence  within  call, 
and  subject  to  the  order  of  the  court,  of  a  witness,  as  a  subpoena, 
or  a  subpoena  duces  tecum,  where  articles,  chattels  or  papers,  are  to 
be  produced;  but  there  must  be  some  sort  or  description  of  an  order 
or  rule,  directed  to  the  purpose  of  the  disclosure  of  information  in 
the  possession  of  the  accused  person,  which  he  has  a  constitutional 
right  to  keep  secret.  It  may  be,  as  in  Boyd  v.  L^nited  States,  116  U. 
S.  616,  6  Sup.  Ct.  Eep.  524,  29  L.  ed.  746,  an  action  for  a  forfeiture 
usder  a  statute  which  requires  under  a  fixed  penalty,  i.  e.,  that  of 
taking  guilt  of  a  public  offense  pro  confesso,  the  production  of  papers 
of  a  character  clearly  within  the  privilege.  It  may  be  an  order  of 
court  requiring  the  defendant  to  accompany  the  jury  upon  an  inspec- 
tion of  the  locus  in  quo,  as  in  State  v.  Mortensen,  26  Utah,  312,  73 
Pac.  562,  633.  It  may  be  an  order  made  in  the  presence  of  the  jury 
requiring  the  defendant  to  produce  documents  that  are  exempt:  Mc- 
Knight  V.  United  States,  115  Fed.  972,  54  C.  C.  A.  358.  It  may  be 
in  the  form  of  an  order  requiring  the  defendant  to  do  some  act  which 
falls  within  the  plain  definition  of  evidence  produced  before  the  jury. 
"A  judge  has  not  the  right  to  compel  a  defendant  in  a  criminal 
prosecution  to  exhibit  himself  to  the  inspection  of  the  jury  for  the 
purpose  of  enabling  them  to  determine  his  status  as  a  free  negro": 
Blackwell  v.  State,  67  Ga.  76,  44  Am.  Rep.  717.     It  may  be  an  order 
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for  the  production  of  private  books  of  accounts:  Blum  v.  State,  94 
Md.  375,  51  Atl.  26,'  56  L.  E.  A.  322.  It  is  matter  of  indifference 
what  may  be  the  form  in  which  the  judicial  power  is  expressed,  or 
what  may  be  the  form  of  the  evidence  demanded;  any  authoritative 
compulsion,  whether  legal  or  not,  is  sufficient.  The  constitutional 
privilege  protects  against  a  compulsory  disclosure  of  the  circum- 
stances of  his  oflFcnse,  the  sources  of  evidence  and  the  means  of  its 
production. 

Finally,  the  compulsion  must  be  directed  to  a  positive,  overt  act 
on  the  part  of  the  accused  person,  independent  and  involuntary,  and 
does  not  include  the  independent  acts  of  extraneous  persons.  The 
principle  is  thus  expressed: 

"It  seems  to  us  an  unfounded  idea  that  the  discoveries  made  by 
the  officers  and  their  assistants,  in  the  execution  of  process,  whether 
legal  or  illegal,  or  where  they  intrude  upon  a  man's  privacy  without 
any  legal  warrant,  are  of  the  nature  of  admissions  made  under  duress, 
or  that  it  is  evidence  furnished  by  the  party  himself  upon  compul- 
sion. The  information  thus  acquired  is  not  the  admission  of  the 
party,  nor  evidence  given  by  him  in  any  sense.  The  party  has  in  his 
power  certain  mute  witnesses,  as  they  may  be  called,  which  he  en- 
deavors to  keep  out  of  sight,  so  that  they  may  not  disclose  the  facts 
which  he  is  desirous  to  conceal.  By  force  or  fraud  access  is  gained 
to  them,  and  they  are  examined,  to  see  what  evidence  they  bear. 
That  evidence  is  theirs,  not  their  owner's.  If  a  party  should  have 
the  power  to  keep  out  of  sight,  or  out  of  reach,  persons  who  can 
give  evidence  of  facts  he  desires  to  suppress,  and  he  attempts  to  do 
that,  but  is  defeated  by  force  or  cunning,  the  testimony  given  by 
such  witnesses  is  not  his  testimony,  nor  evidence  which  he  has  been 
compelled  to  furnish  against  himself.  It  is  their  own.  It  does  not 
seem  to  us  possible  to  establish  a  sound  distinction  between  that  case 
and  the  case  of  the  counterfeit  bills,  the  forger's  implements,  the 
false  keys,  or  the  like,  which  have  been  obtained  by  similar  means. 
The  evidence  is  in  no  sense  his":  State  v.  Flynn,  36  N.  H.  64.  In 
Crindrat  v.  People,  138  111.  103,  27  N.  E.  1085,  it  was  held  that  consti- 
tutional provisions,  whether  national  or  state,  prohibiting  the  en- 
forced production  in  a  criminal  case  of  evidence  against  themselves 
are  merely  limitations  upon  the  power  of  the  government,  and  have 
no  reference  whatever  to,  or  bearing  upon,  the  unauthorized  acts  of 
individuals,  so  as  to  render  inadmissible,  in  a  prosecution  for  the 
larceny  of  a  diamond  ring,  by  substituting  an  imitation  diamond  in 
its  place,  cheap  imitation  diamonds  obtained  by  a  private  detective 
by  an  unauthorized   search   of  defendant's   rooms. 

And  the  same  may  be  said  of  confessions  or  admissions  drawn  from 
the  accused  by  appliances  to  hope  or  fear.  In  Rusher  v.  State,  94 
Ga.  363,  47  Am,  St.  Rep.  175,  21  S.  E,  593,  where  it  was  contended 
that  the  constitutional  privilege  extended  to  everything  an  accused 
person  may  be  coerced  into  doing  or  saying,  the  court  said:  "Taken 
in  its  full  breadth,  we  deem  the  contention  unsound.  So  far  as  we 
know,  there  is  nothing  in  our  own  reports  which  goes  to  the  extent 
of  excluding  the  evidence  where  a  substantive  pre-existing  physical 
fact  bearing  directly  on  the  fruits  of  the  crime  has  been  discovered 
by  means  of  exciting  hope  or  fear."  Again,  in  Shields  v.  State,  104 
Ala.  35,  53  Am.  St.  Rep.  17,  16  South.  85,  the  court  says:  "The  defend- 
ant made  no  admission  or  confession;  he  was  passive,  the  unreason- 
ing victim  of  unlawful  violence;  and  if  he  had  made  an  admission 
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or  confession,  its  exclusion,  because  not  free  and  voluntary,  would 
have  been  unavoidable.  It  is  not  that  which  he  has  said  or  done 
which  is  supposed  to  offend  the  constitutional  guaranty,  but  the 
independent,  unlawful  acts  of  the  sheriff,  by  and  through  which  it 
was  discovered  that  he  bore  upon  his  person  the  'mute  witness'  of  a 
criminal  offense." 

As  to  involuntary  confessions  obtained  by  false  statements,  see 
King  V.  State,  40  Ala.  314;  and  see  Heldt  v.  State,  20  Neb.  492,  57 
Am.  St.  Eep.  835,  30  N.  W.  626,  as  to  admissions  extorted  from  an 
accused  person  while  in  custody. 

These  are  the  chief  essentials.  There  are  other  elements  of  a  sub- 
ordinate character  which  require  to  be  outlined.  Thus,  the  exemp- 
tion is  limited  to  criminal  proceedings.  This  is  the  literal  signifi- 
cance of  the  language  of  the  constitutions  of  all  the  states  as  well 
as  that  of  the  federal  Union.  In  one  form  of  expression  or  another 
the  privilege  is  limited  in  all  alike  to  "criminal  proceedings"  alone. 
No  diflEiculty  seems  ever  to  have  been  encountered  in  any  jurisdic- 
tion as  to  the  true  scope  of  this  provision.  The  language  of  the 
supreme  court  of  California  fairly  expresses  the  prevailing,  and  prac- 
tically the  only,  view:  "To  bring  a  person  within  the  immunity  of 
this  provision,  it  is  not  necessary  that  the  examination  should  be 
attempted  in  a  criminal  prosecution  against  the  witness,  or  that  such 
a  prosecution  should  have  been  commenced  and  actually  pending. 
It  is  sufficient  if  there  is  a  law  creating  the  offense  under  which  the 
witness  may  be  prosecuted.  If  there  is  such  a  law  under  which  the 
witness  may  be  indicted  or  otherwise  prosecuted  for  an  offense  aris- 
ing out  of  the  acts  to  which  the  examination  relates,  he  cannot  be 
compelled  to  answer  in  any  collateral  proceeding  unless  the  law  abso- 
lutely secures  him  against  any  use  in  a  criminal  prosecution  of  the 
evidence  he  may  give;  and  this  can  only  be  done  by  a  provision  that 
if  he  submits  to  the  examination  and  answers  the  questions,  he  shall 
be  exempt  from  any  criminal  proeecution  for  the  offense  to  which 
the  inquiry  relates":  Ex  parte  Clarke,  103  Cal.  352,  37  Pac.  230.  And 
in  Wilkins  v.  Malone,  14  Ind.  153,  it  was  held  that  while  the  consti- 
tutional privilege  was  in  terms  confined  to  criminal  proceedings,  in 
its  spirit  and  intent,  it  protects  a  person  from  compulsory  disclosures 
in  a  civil  suit  of  facts  which  might  subject  him  to  a  criminal  prose- 
cution. See,  also,  Levy  v.  Superior  Court,  105  Cal.  600,  38  Pac.  965, 
29  L..  B.  A.  811,  and  Counselman  v.  Hitchcock,  142  U.  S.  547,  12  Sup. 
Ct.  Rep.  195,  35  L.  ed.  1110,  as  to  scope  of  provision  in  this  respect. 
See,  also.  Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  Ct.  Rep.  644, 
40  L.  ed.  819,  and  Hammond  Lumber  Co.  t.  Sailors'  Union,  167  Fed. 
809,  as  to  statutory  immunity.  A  contempt  proceeding  is  criminal 
within  the  designation  of  the  constitution:  Hammond  Lumber  Co.  v. 
Sailors'  Union,  167  Fed.  809. 

The  privilege  extends  to  evidence  given  before  the  grand  jury: 
Wilson  V.  State,  41  Tex.  Cr.  App.  115,  51  S.  W.  916;  and  presumably 
to  coroner's  inquests  and  other  examinations  preliminary  in  charac- 
ter. The  privilege  also  protects  private  papers  and  documents  in 
sealed  packages  in  the  mail:  Ex  parte  Jackson,  96  U.  S.  727,  24  L; 
ed.  877;  Hoover  v.  McChesney,  81  Fed,  472. 

It  thus  appears  that  to  bring  evidence  within  the  scope  of  the  con- 
stitutional privilege,  it  must  be  produced  under  compulsion  against 
an  accused  person  as  a  witness;  that  it  must  be  exercised  by  means 
of  legal  process,  at  least  in  form;   and  that  the  production  of  the 
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evidence  must  involve  a  positive,  overt  act  on  the  part  of  the  ac- 
cused, independent  of  any  act  of  a  third  person.  In  one  jurisdiction, 
at  least,  the  court  has  gone  even  further,  and  has  held  that  the  evi- 
dence given  must  be  by  an  accused  person  who  has  been  sworn  as 
a  witness:  Drake  v.  State,  75  Ga.  413.  However  this  may  be,  no 
question  now  remains  that  all  the  other  essentials  require  to  be  met. 
The  following  cases  illustrate  the  doctrine  above  outlined:  A  letter 
written  by  an  accused  person,  while  in  jail,  and  given  to  the  sheriff 
to  be  mailed,  was  retained  by  the  latter  and  offered  in  evidence 
against  the  writer.  It  was  admitted,  the  court  holding  it  not  to  be 
the  giving  of  evidence  in  contravention  of  the  constitutional  privi- 
lege: Sanders  v.  State,  113  Ga.  267,  38  S.  E.  841;  Schloss  v.  Estey, 
114  Mich.  429,  72  N.  W.  264;  State  v.  Vey,  21  S.  D.  612,  114  N.  W. 
719.  Letters  and  private  papers  delivered  to  the  prosecution  by  an 
agent  of  the  accused,  though  in  violation  of  a  trust,  are  admissible. 
The  privilege,  as  above  set  forth,  extends  only  to  the  person  who 
actually  produces  the  evidence:  Barrett  v.  Fish,  72  Vt.  18,  82  Am. 
St.  Kep.  914,  47  Atl.  174,  51  L.  R.  A.  754.  It  may  be  here  noted 
incidentally  that  letters  and  private  papers  are  not  exempt  merely 
because  they  are  private.  The  exemption  is  derived  from  the  consti- 
tutional privilege,  and  if  their  introduction  will  not  criminate  th« 
person  who  is  called  upon  to  produce  them,  they  must  be  admitted: 
Lester  v.  People,  150  111.  408,  41  Am.  St.  Eep.  393,  23  N.  E.  387,  37 
N.  E.  1004;  Hoyt  v.  Mackenzie,  3  Barb.  Ch.  320,  49  Am.  Dec.  178; 
State  V.  Slamon,  73  Vt.  212,  87  Am.  St.  Rep.  711,  50  Atl.  1097;  State 
V.  Van  Tassel,  103  Iowa,  6,  72  N.  W.  497;  Bacon  t.  United  States, 

97  Fed.  35,  38  C.  C.  A.  37.  Evidence  obtained  by  a  detective,  in- 
carcerated in  the  same  cell  with  the  accused  and  posing  as  an  accom- 
plice, obtained  by  practicing  upon  and  winning  his  confidence,  was 
held  to  be  not  within  the  privilege:  State  v.  McKean,  36  Iowa,  343, 
14  Am.  Rep.  530;  People  v.  Barker,  60  Mich.  277,  1  Am.  St.  Rep. 
501,  27  N.  W.  539;  Wright  v.  State,  7  Tex.  App.  574,  32  Am.  Eep. 
599.  Testimony  of  defendant  as  to  the  offense  and  his  connection 
therewith,  given  on  a  former  trial,  is  proper  evidence  after  a  convic- 
tion and  new  trial  ordered,  if  properly  identified,  and  is  not  in  viola- 
tion of  the  constitutional  provision:  State  v.  Simmons,  78  Kan.  852, 

98  Pac.  277.  Proof  of  evidence  given  by  the  defendant  before  the 
grand  jury,  if  he  did  not  claim  exemption,  or  was  not  compelled  to 
testify,  is  admissible  against  him:  State  v.  Taylor,  202  Mo.  1,  100 
S.  W.  41.  If  he  had  been  compelled  to  testify,  or  had  claimed  his 
exemption,  the  evidence  would  not  have  been  admissible:  Wilson  v. 
State,  41  Tex.  Cr.  App.  115,  51  S.  W.  916.  Testimony  of  a  sheriff, 
as  to  information  obtained  by  looking  through  an  aperture  in  a  brick 
wall,  made  for  the  purpose  by  removing  bricks,  establishing  the  guilt 
of  the  defendant  charged  with  selling  intoxicating  liquors  in  viola- 
tion of  the  law,  is  not  inadmissible  as  being  within  the  constitutional 
privilege.  The  defendant  gave  no  evidence  whatever.  The  evidence 
was  that  of  the  sheriff:  Cohn  v.  State,  120  Tenn.  61,  109  S.  W.  1149, 
17  L.  R.  A.,  N.  S.,  451,  15  Ann.  Cas.  1201.  The  evidence  of  an  eaves- 
dropper as  to  a  conversation  overheard  is  not  within  the  privilege: 
People  V.  Cotta,  49  Cal.  166.  Where  an  accused  person  was  sub- 
jected to  a  search  before  being  charged  with  a  criminal  offense,  the 
evidence  so  obtained  was  not  in  contravention  of  the  privilege 
against  self-crimination.  The  act  was  the  unlawful  act  of  a  private 
individual:  People  v.  Strollo,  191  N.  Y.  42,  83  N.  E.  573.     The  same 
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may  be  said  of  every  phase  of  unlawful  search  and  seizure  herein- 
aiter  noted. 

The  schedules  in  involuntary  bankruptcy,  filed  by  a  private  banker, 
are  inadmissible  against  him  to  prove  insolvency,  when  objected  to 
on  the  ground  that  they  were  self-incriminating,  in  a  criminal  action 
against  him  for  receiving  money  on  deposit  after  knowledge  of  in- 
solvency: State  T.  Drew,  110  Minn.  247,  post,  p.  491,  124  N.  W. 
1091.  Evidence  obtained  by  opening  sealed  packages  in  the  mail  is 
inadmissible  as  being  within  the  privilege:  Ex  parte  Jackson,  96 
U.  S.  727,  24  L.  ed.  877;  Hoover  r,  McChesney,  81  Fed.  472.  A 
demand  in  the  presence  of  the  jury  for  the  production  of  incrim- 
inating documents  is  in  violation  of  the  constitutional  privilege: 
McKnight  v.  United  States,  115  Fed.  972,  54  C.  C.  A.  358.  And  see 
the  following  in  illustration  of  the  principle:  Minters  v.  People,  139 
111.  363,  29  N.  E.  45;  Evans  v.  O'Conner,  174  Mass.  287,  75  Am. 
St.  Eep.  316,  54  N.  E.  557;  Smith  v.  Smith,  116  N.  C.  386,  21  S.  E. 
196. 

Of  what  does  the  act  of  testifying  against  one's  self  consist, 
within  the  scope  of  the  constitutional  privilege?  In  Re  Emery,  107 
Mass.  172,  9  Am.  Eep.  22,  as  to  the  scope  of  the  privilege,  it  was 
said  that  under  a  reasonable  construction  it  would  protect  a  person 
from  being  compelled  to  disclose  the  circumstances  of  his  offense, 
the  sources  from  which,  or  the  means  by  which,  evidence  of  its 
commission,  or  his  connection  with  it,  may  be  obtained  or  made 
effectual  for  his  conviction,  without  using  his  answers  as  direct  ad- 
missions against  him.  It  would  therefore  seem  that  the  privilege 
includes  every  possible  means  of  presenting  evidence,  and  this  view 
receives  support  in  other  cases:  Ex  parte  Cohen,  104  Cal.  524,  43 
Am.  St.  Bep.  127,  38  Pae.  364,  26  L.  R.  A.  423;  State  v.  Simmons 
Hardware  Co.,  109  Mo.  118,  18  S.  W.  1125,  15  L.  E.  A.  676;  Smith 
v.  Smith,  116  N.  C.  386,  21  S.  E.  196.  Indeed,  the  cases  offer  no 
limitation  of  this  rule,  unless  it  can  be  said  that  evidence  of  iden- 
tification is  a  limitation,  which  would  not  be  logical,  in  view  of  the 
fact  that  acts  which  serve  for  identification  alone  can  scarcely  be 
gaid  to  be  evidence  of  the  guilt  of  the  accused.  It  is  well  settled 
that  standing  up  for  the  purpose  of  identification  is  not  testifying 
at  all,  and  is  not  within  the  privilege:  State  v.  Reasby,  100  Iowa, 
231,  69  N.  W.  451;  People  v.  Gardner,  144  N.  Y.  199,  43  Am.  St. 
Rep.  741,  38  N.  E.  1003,  28  L.  R.  A.  699.  Nor  is  the  uncovering 
of  face  or  hands,  or  similar  acts,  or  even  exposing,  for  inspection, 
portions  of  the  body  or  limbs,  or  exhibiting  the  feet  to  witness  or 
jury,  if  done  for  the  purpose  merely  of  identification:  State  t. 
Prudhomme,  25  La.  Ann.  522;  State  v.  Jones,  153  Mo.  457,  55  S.  W. 
80;  State  v.  Ah  Chuey,  14  Nev.  79,  33  Am.  Rep.  530;  State  v.  Garrett, 
71  N.  C.  85,  17  Am.  Rep,  1;  Johnson  v.  Commonwealth,  115  Pa.  369, 
9  Atl.  78;  United  States  v.  Mullaney,  32  Fed.  370.  It  is  otherwise, 
however,  if  the  purpose  is  to  offer  to  the  witness  who  is  testifying 
or  to  the  jury  an  evidentiary  fact:  Williams  v.  State,  98  Ala.  52, 
13  South.  333;  State  v.  Johnson,  67  N.  C.  55.  Thus,  where  the 
accused  was  required  by  the  court  to  stand  up  for  the  purpose  of 
enabling  the  jury  to  determine  for  themselves  his  status  as  a  free 
negro:  Blackwell  v.  State,  67  Ga.  76,  44  Am.  Rep.  717.  Or  where 
the  defendant  was  compelled  to  stand  up  for  the  purpose  of  enabling 
the  jury  to  determine  for  themselves  her  age:  State  v.  Johnson,  67 
N.  C.  55.     But  if  the  act  required  to  bo   done  is,  in  effect,   cross- 
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examination,  it  is  not  exempt.  Thus,  in  the  Johnson  case,  last  cited, 
the  defendant  had,  in  direct  examination  as  a  voluntary  witness  in 
her  own  behalf,  testified  as  to  her  age.  It  was  therefore  held  com- 
petent to  require  her  to  stand  up  to  enable  the  jury  to  pass  upon 
the  question  for  themselves  as  to  whether  she  had  previously  spoken 
the  truth  in  that  regard.  So,  in  Commonwealth  v.  Swartz,  40  Pa. 
Sup.  Ct.  370,  the  accused  produced  a  letter  at  the  trial,  and  read  in 
direct  examination  only  one  of  two  signatures  thereto.  When  di- 
rected by  the  court  to  hand  the  letter  to  the  district  attorney  for 
his  inspection  he  claimed  the  constitutional  exemption,  but  it  was 
held  that  there  was  no  error  on  the  part  of  the  trial  court  in  over- 
ruling the  claim,  notwithstanding  the  fact  that  the  presence  of  the 
second  name  was  a  strongly  incriminating  fact.  In  United  States 
V.  Mullaney,  32  Fed,  370,  Justice  Brewer  thus  stated  the  principle 
here  involved:  "Then  the  other  phase  is,  whether  you  can  compel 
a  witness  on  cross-examination  to  do  other  than  answer  questions. 
This  was  a  physical  act  which  he  was  called  upon  to  do  [write 
his  name  for  purposes  of  comparison]  in  the  presence  of  the  jury. 
It  is  a  matter  of  common  experience  in  a  courtroom  that  witnesses 
are  often  called  upon  either  for  some  exposure  of  their  person  or  to 
do  some  physical  act  supporting  or  contradicting  their  direct  testi- 
mony. A  chemist  who  has  stated  that  a  certain  test  discloses  the 
presence  of  poison  may  be  called  upon  to  repeat  that  test  in  the 
presence  of  the  jury,  that  they  may  see  whether  the  testimony  is 
true,  and  the  test  accurate.  A  person  who  testifies  as  to  his  physical 
condition  may  be  compelled  (there  being  no  improper  exposure  of 
person)  to  uncover  his  body,  that  the  jury  may  see  whether  there 
be  such  a  physical  condition  as  he  has  testified  to.  The  witness  may 
say,  for  instance,  that  he  never  was  wounded  in  the  arm,  and  in 
cross  examination  it  would  be  competent  to  compel  him  to  lift  up 
his  sleeve,  that  the  jury  may  see  whether  or  no  there  was  a  scar 
or  mark  of  wound  on  his  arm."  And  the  defendant  may  be  recalled 
for  cross-examination,  and  this  does  not  afifect  the  rule:  Clay  v. 
State,  40  Tex.  Cr.  593,  51  S.  W.  370. 

Compelling  the  accused  person  to  be  photographed  is  not  in  viola- 
tion of  the  privilege:  Shaffer  v.  United  States,  24  App.  D.  C.  417. 
Unless,  perhaps,  the  photograph  is  to  be  used  in  evidence,  or  other- 
wise than  for  purposes  of  identification.  In  Franklin  v.  State,  69 
Ga.  36,  47  Am.  Eep.  748,  a  photograph  of  a  wound  was  put  in  evi- 
dence under  the  protest  of  the  defendant  that  it  was  in  violation 
of  the  privilege  against  self-crimination.  In  overruling  the  objec- 
tion the  appellate  court  said:  "Usually  the  photograph  is  introduced 
to  prove  identity  of  person,  but  why  not  to  show  the  character  of 
the  wound!  In  either  case  it  is  evidence."  This  language  would 
appear  to  be  contrary  to  principle,  for  if  it  is  evidence,  and  evidence 
which  the  defendant  has  refused  to  give  voluntarily,  it  is  inadmis- 
sible. It  is  only  when  the  purpose  of  the  photograph  is  merely 
identification  that  it  is  admissible  at  all. 

The  privilege  may,  of  course,  be  waived,  and  a  physical  exam- 
ination, though  for  evidentiary  purposes,  may  be  required  of  the 
defendant,  and  the  evidence  admitted,  if  he  consent:  Cordes  v.  State, 
54  Tex.  Cr.  App.  204,  112  S.  W.  943.  It  is  otherwise,  however,  if 
the  accused  does  not  consent,  or  claims  his  privilege:  State  v. 
Newcomb,  220  Mo.  54,  119  S.  W.  405.  In  People  v.  McCoy,  45 
How.  Pr.  216,  where  the  defendant  accused  of  infanticide  was  ex- 
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amined  forcibly,  or  without  her  consent,  for  evidence  of  recent 
confinement.  In  declaring  error,  the  court  said:  "They  might  as 
well  have  sworn  the  witness  and  compelled  her  by  threats  to  testify 
that  she  had  been  pregnant,  as  to  have  compelled  her  by  threats  to 
allow  them  to  look  into  her  person." 

If,  however,  the  examination  is  made  as  a  result  of  necessity,  as 
where  the  head  was  shaved  for  the  purpose  of  dressing  a  wound 
thereon,  the  evidence  obtained  will  be  admitted:  State  v.  Tettaton, 
159  Mo.  354,  60  S.  W.  743.  So,  if  the  evidence  is  obtained  inci- 
dentally, as  where  wounds  on  the  hands  were  disclosed  by  being 
caused  to  strip  for  another  purpose,  the  evidence  will  be  admitted: 
State  V.  Miller,  71  N.  J.  L.  527,  60  Atl.  202.  As  to  evidence  obtained 
by  reason  of  involuntary  disclosures,  see  Croy  v.  State,  4  Ga.  App. 
456,  61  S.  E.  848-;  Brookins  v.  State,  7  Ga.  App.  204,  66  S.  E.  398. 

So,  if  the  defense  is  based  upon  a  mental  or  a  physical  condition 
alleged  to  exist,  such  as  might  be  disclosed  by  an  examination,  as 
where  the  defense  to  a  charge  of  murder  was  sadistic  insanity,  an 
examination  by  a  physician  appointed  by  the  state  was  held  to  be 
proper,  and  evidence  obtained  thereby  not  within  the  privilege: 
State  V.  Petty  (Nev.),  108  Pac.  934.  As  to  medical  examinations  in 
general,  see  State  v.  Church,  199  Mo.  605,  98  S.  W.  16;  People  v. 
Truck,  170  N,  Y.  203,  63  N.  E.  281;  State  v.  Eastwood,  73  Vt.  205, 
50  Atl.  1077.  And  see  State  v.  Height,  117  Iowa,  650,  94  Am.  St. 
Rep.  323,  91  N.  W.  935,  59  L.  R.  A.  437,  as  to  medical  examinations, 
protected  and  unprotected,  as  privileged. 

2.  Against  Unreasonable  Search  and  Seizure. — The  disposition  was 
at  one  time  apparent  in  some  jurisdictions — indeed,  has  not  wholly 
disappeared — to  regard  the  constitutional  privilege  against  unrea- 
sonable searches  and  seizures  as  not  only  closely  associated  in  its 
application  with  that  against  giving  evidence  against  self,  but,  by 
reason  of  the  wrongful  method  of  obtaining  evidence  procured  by  a 
violation  thereof,  as  constituting  an  exception  to  the  general  rule 
stated  in  the  first  section  of  this  note.  More  than  one  of  the  large 
list  of  decisions  cited  in  support  of  that  rule  were  in  direct  answer 
to  the  contention  that  the  particular  evidence  was  inadmissible 
because  obtained  by  an  unreasonable,  or  an  unlawful,  search  and 
seizure.  This  contention  was  so  clearly  illogical  as  well  as  in  con- 
travention of  all  precedent,  that  it  was  early  abandoned,  so  that  no 
rule  of  evidence  is  more  firmly  settled  than  that  which  declares 
evidence  to  be  admissible,  if  pertinent  to  the  issue,  although  obtained 
by  an  unreasonable,  or  an  unwarranted,  or  an  unlawful  search  and 
seizure. 

It  is  to  be  noted  that  the  constitutional  privilege  covers  only 
unreasonable  searches  and  seizures:  Commonwealth  v.  Dana,  2  Met. 
329;  Boyd  v.  United  States,  116  U.  S.  616,  6  Sup.  Ct.  Rep.  524,  29 
L.  ed.  746.  Reasonable  searches  and  seizures  cannot,  therefore,  be 
in  any  sense  wrongful.  So  that  while  evidence  obtained  by  violat- 
ing the  privilege  of  a  witness,  either  that  against  self-crimination 
or  that  against  unreasonable  search  and  seizure,  is  inadmissible 
against  him:  Horstman  v.  Kaufman,  97  Pa.  147,  39  Am.  Rep.  802; 
Rex  V.  Garbutt,  2  Car.  &  K.  474,  61  Eng.  Com.  L.  474;  papers 
obtained  without  such  a  violation — that  is,  papers  obtained  by  a 
reasonable  search  and  eeizure — are  admissible:  People  v.  Coombs,  36 
App.  Div.  284,  55  N.  Y.  Supp.  276.  It  is  important,  therefore,  to 
know  what,  within  legal  precedent,  are  to   be   regarded  as   "unrea- 


154  136  American  State  Reports.  [Kansas, 

Bonable  searches  and  seizures,"  and  what  not.  In  the  Boyd  case, 
above  cited,  it  was  suggested  that  search  and  seizure  of  stolen  goods, 
of  excisable  or  dutiable  goods,  or  goods  and  chattels,  not  exempt, 
subject  to  attachment  for  debt,  and  goods  sought  under  proceedings 
supplementary  to  execution,  were  reasonable.  No  question  has  ever 
arisen  with  respect  to  searches  made  at  time  of  a  legal  arrest,  and 
the  seizure  of  articles  upon  the  person  of  the  accused  at  this  time: 
See  French  v.  State,  94  Ala.  93,  10  South.  553;  Sewell  v.  State,  99 
Ala.  183,  13  South.  555;  Rusher  v.  State,  94  Ga.  363,  47  Am.  St. 
Kep.  175  (monographic  note  as  to  search  of  prisoner  when  placed 
under  arrest),  21  S.  E.  593;  Dozier  v.  State,  107  Ga.  708,  33  S.  E. 
418;  State  v.  Phillips,  118  Iowa,  660,  92  N.  W,  876;  State  v.  Stock- 
man, 9  Kan.  App.  422,  58  Pac.  1032;  State  v.  Aspara,  113  La.  940, 
37  South.  883;  Commonwealth  v.  Smith,  166  Masff.  370,  44  N.  E. 
503;  Commonwealth  v.  Yee  Moy,  166  Mass.  376,  44  N.  E.  1120; 
Commonwealth  v.  Tucker,  189  Mass.  457,  76  N.  E.  127,  7  L.  E.  A., 
N.  S.,  1056;  State  v.  Jeffries,  210  Mo.  302,  109  S.  W.  614,  14  Ann. 
Cas.  524;  State  v.  Sharpless,  212  Mo.  176,  111  S.  W.  69;  State  v. 
McDaniel,  39  Or.  161,  65  Pac.  520;  State  v.  Madison,  23  S.  D.  584,  122 
N.  W.  647;  Johnson  v.  State  (Tex.  Cr.  App.),  76  S.  W.  925;  State 
V.  Nordstrom,  7  Wash.  506,  35  Pac.  382;  State  v.  Eoyee,  38  Wash. 
Ill,  80  Pac.  268,  3  Ann.  Cas.  351;  State  v.  Baker,  33  W.  Va,  319,  10 
S.  E.  639;  Thornton  v.  State,  117  Wis.  338,  98  Am.  St.  Rep.  924,  93 
N.  W.  1107;  United  States  v.  Wilson,  163  Fed.  338.  In  French  v. 
State,  94  Ala.  93,  10  South.  553,  it  was  held  that  an  officer  in 
making  an  arrest  might  take  any  article,  including  money,  which 
might  be  used  in  evidence  against  the  accused  person,  or  which  he 
might  use  in  enlarging  himself,  or  in  escaping,  otherwise  than  by 
the  route  of  a  trial  in  court  and  a  verdict  of  not  guilty,  the  penalty 
of  his  crime:  And  see  Commercial  Exch.  Bank  v.  McLeod,  65  Iowa,  665, 
54  Am.  Rep.  36,  19  N.  W.  329,  22  N.  W.  919.  The  same  rule  is 
always  applied  to  articles  which  are  a  part  of  the  corpus  delicti, 
as  in  the  case  of  the  weapon,  or  the  portions  thereof,  with  which 
the  homicide  was  committed:  Commonwealth  v.  Tucker,  189  Mass. 
457,  76  N.  E.  127,  7  L.  R.  A.,  N.  S.,  1056;  or  articles  in  themselves 
contraband,  as  policy  slips  or  apparatus:  People  v.  Adams,  176  N.  Y. 
351,  98  Am.  St.  Rep.  675,  68  N.  E.  636,  63  L.  R.  A.  406;  the  ticket 
memorandum  of  a  poolroom  bet:  Commonwealth  v.  Smith,  166  Mass. 
370,  44  N.  E.  503;  or  stolen  goods:  State  v.  Mallett,  125  N.  C.  718, 
34  S.  E.  651. 

Search  and  seizure  without  a  warrant  or  by  virtue  of  a  warrant 
illegally  issued  or  executed  is  not  in  contravention  of  the  privilege. 
Neither  the  fourth  nor  the  fifth  amendments  to  the  constitution  or 
corresponding  provisions  of  the  state  constitutions  have  any  appli-j 
cation  to  the  unlawful  acts  of  individuals:  Lawrence  v.  State,  103 
Md.  17,  63  Atl.  96.  For  this  reason  it  is  said  that  acts  of  a  private 
detective  in  searching  the  apartments  of  an  accused  person  without 
a  warrant  are  not  within  the  scope  of  the  privilege  against  unrea- 
sonable search  and  seizure:  Gindrat  v.  People,  138  111.  103,  27  N.  E. 
1085;  Siebert  v.  People,  143  HI.  571,  32  N.  E.  431.  Such  acts  are 
without  legal  justification,  a  trespass,  and  sometimes  an  indictable 
misdemeanor,  but  are  not  within  the  constitutional  privilege.  It 
may  be  said  that  if  the  search  and  seizure,  if  made  under  the 
authority  of  a  warrant,  would  have  been  unreasonable,  yet  none 
of  the  rules  applicable  to  unreasonable  searches  and  seizures  in  con- 
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travention  of  the  constitution  would  control  where  the  search  and 
seizure  were  the  unlawful  acts  of  individuals.  Even  if  the  doc- 
trine of  Boyd  V.  United  States,  116  U.  S.  616,  6  Sup.  Ct.  Eep.  524,  29 
L.  ed.  746,  and  other  cases,  be  accepted  as  good  law,  and  evidence 
obtained  in  consequence  of  an  unreasonable  search  and  seizure,  within 
the  meaning  of  the  constitutional  privilege,  constitutes  an  exception 
to  the  general  rule  that  no  matter  how  obtained,  if  otherwise  per- 
tinent, evidence  is  admissible,  evidence  obtained  without  warrant,  or 
with  a  warrant  illegally  issued  or  illegally  executed,  would  not  be 
within  the  scope  of  the  rule,  and  there  are  many  cases  which  hold 
that  though  evidence  may  be  obtained  by  means  of  illegal  search 
and  seizure,  it  is  nevertheless  admissible:  Shields  v.  State,  104  Ala. 
35,  53  Am.  St.  Eep.  17,  16  South.  85;  Scott  v.  State,  113  Ala.  64, 
21  South.  425;  Pope  v.  State  (Ala.),  53  South.  292;  People  v.  Le 
Doux,  155  Cal.  535,  102  Pac.  517;  Imboden  v.  People,  40  Colo.  142, 
90  Pac.  608;  Williams  v.  State,  100  Ga.  511,  28  S.  E.  624,  39  L.  E.  A. 
269;  Duren  v.  City  of  Thomasville,  125  Ga.  1,  53  S,  E.  814;  Gindrat 
V.  People,  138  HI.  103,  27  N.  E.  1085;  Siebert  v.  People,  143  111. 
571,  32  N.  E.  431;  State  v.  Miller,  63  Kan.  62,  64  Pae.  1033;  State 
V.  Schmidt,  71  Kan.  862,  80  Pac.  948;  State  v.  Burroughs,  72  Me. 
479;  Commonwealth  v.  Acton,  165  Mass.  11,  42  N.  E.  329;  People 
T.  Campbell,  160  Mich.  108,  125  N.  W.  42;  State  v.  Pomeroy,  130 
Mo.  489,  32  S.  W.  1002;  Eussell  v.  State,  66  Neb.  497,  92  N.  W.  751; 
State  V.  Flynn,  36  N.  H.  64;  People  v.  Adams,  176  N.  Y.  351,  98 
Am.  St.  Eep.  675,  68  N.  E.  636,  63  L.  E.  A.  406;  affirmed,  192  U.  S. 
685,  24  Sup.  Ct.  Eep.  372,  48  L.  ed.  575;  State  v.  Barr.  78  Vt.  97, 
62  Atl.  43;  State  v.  Edwards,  51  W.  Va.  220,  41  S.  E.  429,  59  L.  E. 
A.  465;  Hardesty  v.  United  States,  164  Fed.  420;  Hartman  v.  United 
States,  168  Fed.  30. 

Upon  the  question  as  to  whether  incriminating  evidence  obtained 
as  a  result  of  an  illegal  search  and  seizure  of  the  person  of  defend- 
ant, without  warrant  or  by  virtue  of  a  warrant  illegally  issued  or 
executed,  there  is  a  want  of  harmony  among  some  of  the  cases.  In 
a  line  of  Georgia  cases  it  was  held  that  incriminating  evidence 
which  a  defendant  has  been  directly  or  indirectly  compelled  to  dis- 
close by  an  unlawful  search  and  seizure  of  his  person  under  an 
illegal  arrest  is  inadmissible  in  a  criminal  prosecution  against  him: 
Hammock  v.  State,  1  Ga.  App.  126,  58  S.  E.  66;  Gainer  v.  State, 
2  Ga.  App.  126,  58  S.  E.  295;  Glover  v.  State,  4  Ga.  App.  455,  61 
S.  E.  862;  Jackson  v.  State,  7  Ga.  App.  414,  66  S.  E.  982.  In  the 
following  cases  a  distinction  was  drawn  between  search  of  the 
person  and  search  of  the  premises  or  property  of  the  defendant: 
Tooke  V.  State,  4  Ga.  App.  495,  61  S.  E.  917.  In  explanation  of 
this  distinction  the  court  in  Hammock  r.  State,  1  Ga.  App.  126,  58 
S.  E.  66,  seemed  to  hold  that  the  criterion  was  as  to  who  actually 
produced  the  evidence.  It  was  said  that  in  one  line  of  decisions — 
Franklin  v.  State,  69  Ga.  36,  47  Am.  Eep.  748;  Woolfolk  v.  State, 
81  Ga.  551,  8  S.  E.  724;  Williams  v.  State,  100  Ga.  511,  28  S.  E. 
624,  39  L.  E.  A.  269;  Dozier  v.  State,  107  Ga.  708,  33  S.  E.  418; 
Springer  v.  State,  121  Ga.  155,  48  S.  E.  907,  and  Duren  v.  City  of 
Thomasville,  125  Ga.  1,  53  S.  E.  814 — the  evidence  was  the  act  of 
the  official  who  made  the  unlawful  search,  and  not  the  act  of  the 
individual;  while  Day  v.  State,  63  Ga.  667,  Blackwell  v.  State, 
67  Ga.  76,  44  Am.  Eep.  717,  Eusher  v.  State,  94  Ga.  363,  47  Am. 
St.  Kep.  175,  21  S.  E.  593,  and  Evans  v.  State,  106  Ga.  519,  71  Am, 
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St.  Rep.  276,  32  S.  E.  659,  were  cases  where  the  accused  person  had 
himself  been  compelled  to  do  some  overt  act  by  which  the  incrim- 
inating evidence  had  been  produced.  As  a  result  of  this  distinction, 
and,  as  has  been  suggested  more  than  once,  in  consequence  of  the 
confusion  injected  into  the  state  of  the  law  by  the  obiter  dicta  of 
Boyd  V.  United  States,  116  U.  S.  616,  6  Sup.  Ct.  Kep.  524,  29  L.  ed. 
746,  as  hereinafter  outlined,  the  Georgia  court,  in  the  line  of  de- 
cisions beginning  with  Hammock  v.  State,  1  Ga.  App.  126,  58  S.  E. 
66,  seems  to  have  held  that  where  the  person  of  the  defendant  was 
the  object  of  unlawful  search  and  seizure,  it  was  the  same  as  where 
he  is  compelled  to  give  incriminating  evidence  in  contravention  of 
the  constitutional  privilege.  In  no  other  jurisdiction  has  a  similar 
rule  been  adopted.  In  Iowa  the  courts  have  gone  so  far  as  to  hold, 
upon  the  authority  of  Boyd  v.  United  States,  116  U.  S.  616,  6  Sup. 
Ct.  Rep.  524,  29  L.  R.  A.  746,  and  others  in  support  thereof,  that 
where  the  search  and  seizure  was  in  virtue  or  by  authority  of  a 
warrant  issued  for  the  sole  purpose  of  obtaining  evidence  against 
the  accused,  the  evidence  so  obtained  would  be  held  inadmissible, 
as  having  been  made  in  contravention  of  the  privilege  against  un- 
reasonable search  and  seizure.  This  was  the  position  of  the  court  in 
State  V.  Sheridan,  121  Iowa,  164,  96  N.  W.  730;  and  there  is  a 
dictum  to  the  like  effect  in  State  t.  Height,  117  Iowa,  650,  94 
Am.  St.  Rep.  323,  91  N.  W.  935,  59  L.  R.  A.  437,  where  the  court 
said,  that  while  an  officer  may  properly  testify  to  criminating  facts 
discovered  by  him  in  the  execution  of  a  warrant  lawfully  issued, 
"a  party  to  a  suit  can  gain  nothing  by  virtue  of  violence,  under 
the  pretense  of  process,  nor  will  a  fraudulent  and  unlawful  use  of 
process  be  sanctioned  by  the  courts.  In  such  cases  parties  will  be 
restored  to  the  rights  and  position  they  possessed  and  occupied  before 
they  were  deprived  thereof  by  the  fraud,  violence,  or  abuse  of  leg^al 
process The  search  was  for  the  mere  purpose  of  securing  evi- 
dence by  an  invasion  of  the  private  person  of  the  defendant,  and  we 
think  there  is  no  consideration  whatever  which  will  justify  it." 
This  was  a  quotation  from  the  civil  case  of  Reifsnyder  v.  Lee,  44 
Iowa,  101,  24  Am.  Rep.  733,  where  it  was  held  that  the  possession 
of  an  officer  acquired  at  the  time  of  a  fraudulent  arrest,  or  in  con- 
sequence of  an  illegal  or  fraudulent  search  and  seizure,  was  the 
possession  of  the  person  from  whom  seized,  and  that  an  attachment 
would  not  be  upheld  unless  the  arrest  or  search  was  in  good  faith. 

In  State  v.  Sheridan,  12  Iowa,  164,  96  N.  W.  730,  the  court  said: 
"The  search  was  for  the  mere  purpose  of  securing  evidence  by  the 
invasion  of  the  private  residence  of  the  defendant.  The  sacredness 
of  his  person  against  such  an  act  is  protected  by  no  higher  or 
stronger  guaranty  than  that  of  his  home,  his  papers  and  effects. 
In  Boyd  t.  United  States,  116  U.  S.  616,  6  Sup.  Ct,  Rep.  524,  29 
L.  ed.  746,  the  constitutional  prohibition  of  unreasonable  searches 
and  seizures  is  said  to  be  closely  related  to  the  immunity  which  the 
citizen  enjoys  against  being  compelled  to  bear  witness  against  him- 
self, and  it  is  there  held  that  the  compulsory  production  by  the 
defendant  of  an  article  to  be  used  in  evidence  against  him  in  a 
prosecution  for  crime  or  enforcement  of  a  penalty  is,  in  effect,  a 
violation  of  that  constitutional  provision.  If  in  that  case,  instead 
of  ordering  the  defendant  to  produce  the  desired  article  or  paper, 
the  court,  without  authority  of  law,  had  issued  a  search-warrant* 
under  which  the   sheriff   invaded   the    private   room   or   safe    of   the 
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defendant,  and  thus  obtained  the  means  of  securing  his  conviction, 
would  not  the  violation  of  the  constitutional  guaranty  have  been 
as  palpable,  and  the  admission  of  the  evidence  thus  secured  as  clearly 
erroneous,  as  was  the  method  actually  employed?  It  is  said,  how- 
ever, that  the  court  will  not  inquire  how  the  offered  evidence  has 
been  procured,  and,  even  if  obtained  by  search-warrant  in  violation 
of  the  defendant's  constitutional  or  legal  rights,  it  will  still  be 
admitted  if  otherwise  competent;  and  that  defendant's  only  redress 
is  an  action  for  damages  against  the  oflScer  or  person  committing  the 
trespass.  It  is  true  there  are  cases  giving  seeming  support  to  this 
doctrine,  but  most  of  them,  when  examined,  will  be  found  to  be 
instances  in  which  incriminating  evidence  has  been  discovered  by 
persons  acting  without  color  of  authority,  or  by  officers,  as  the  inci- 
dental result  of  the  service  of  a  warrant  of  arrest,  or  other  writ  or 
process  legally  issued.  None  can  be  found,  we  think,  where  the  state 
has  been  permitted  to  obtain  a  search-warrant  in  confessed  violation 
of  law,  and  thereby  take  papers  or  property  from  the  home  of  the 
man  suspected  of  the  crime,  and  use  the  matter  thus  procured  in 
securing  his  conviction.  To  so  hold  is  to  emasculate  the  constitu- 
tional guaranty,  and  deprive  it  of  all  beneficial  force  or  effect  in 
preventing  unreasonable  searches  or  seizures." 

It  is  to  be  noted  that  this  language  is  directly  contrary  to  that 
of  the  case  of  Commonwealth  v.  Dana,  2  Met.  329,  where  it  was 
specifically  held  that  the  right  of  search  and  seizure  was  not  de- 
pendent upon  the  question  whether  the  papers  or  property  seized 
were  intended  to  be  used  as  evidence.  And  there  are  doubtless  other 
cases.  A  distinction  may  be  drawn  between  search  and  seizure  under 
legal  and  those  under  illegal  warrants.  But  the  Iowa  cases  clearly 
sustain  the  principle  of  the  Boyd  decision  as  to  unreasonable  search 
and  seizure. 

The  principle  of  all  these  cases,  including  Boyd  v.  United  States, 
116  U.  S.  616,  6  Sup.  Ct.  Rep.  524,  29  L.  ed.  746,  and  all  others 
which  indicate  a  departure  from  the  fundamental  rule,  seems  to  be 
that  while  compulsion  exercised  by  search  and  seizure,  whether 
under  the  forms  of  law  or  without  authority,  was  not  the  kind  of 
compulsion  covered  by  the  constitutional  privilege  against  self-crim- 
ination, that  being  compulsion  whereby  the  accused  person  was 
himself  made  to  supply  the  desired  evidence,  compulsion  by  search 
and  seizure  having  the  result  of  supplying  evidence  by  the  act  of  a 
third  person,  such  search  and  seizure,  if  for  the  purpose  of  disclosing 
evidence,  was  unreasonable,  and  therefore  within  the  inhibition  of 
the  constitution;  and  if  the  search  and  seizure  was  directed  toward 
the  person  of  the  accused,  and  was  successful  in  obtaining  incrim- 
inating evidence,  it  was  also  within  the  prohibition  of  the  privilege 
against  self-crimination,  as  being  compulsion  whereby  an  accused 
person  was  made,  indirectly,  to  produce  evidence  against  himself. 
"Under  the  constitution  persons  are  protected  against  unlawful 
searches  and  seizures,  and  also  against  being  compelled  to  give  tes- 
timony tending  in  any  manner  to  incriminate  themselves.  A  viola- 
tion of  the  former  right  does  not  necessarily  render  evidence  inci- 
dentally disclosed  thereby  inadmissible.  A  violation  of  the  latter 
right   does.     When  the   act   in   question   is  a   concurrent   violation   of 

both    rights,    the    person    is    none    the    less    to    be    protected 

After  giving  recognition  to  the  limitations  imposed  by  the  precedents, 
we  hold  that,  when  a  person  is  subjected  to  an  illegal  arrest  accom- 
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panied  by  an  unlawful  search  of  his  person,  whereby  he  is  involun- 
tarily compelled  to  disclose  evidence  of  a  crime,  which,  in  the  ab- 
sence of  his  volition  being  destroyed,  he  would  not  otherwise  have 
disclosed,  the  evidence  so  obtained  shall  not  be  received  against  him 
on  a  prosecution  for  the  crime":  Hammock  v.  State,  1  Ga.  App.  126, 
58  S.  E.  66. 

It  is  obvious  that  these  decisions  are  in  clear  disregard  of  the 
distinction,  always  to  the  fore,  between  searches  and  seizures  made 
under  an  authorized  warrant,  or  even  under  an  illegally  issued  or 
executed  warrant,  and  search  and  seizure  without  any  warrant,  and 
without  even  the  vestige  of  authority.  The  unlawful  act  of  a  pri- 
vate individual  is  thus  made  in  many  cases  to  bring  the  evidence 
within  the  rule  of  authorized  official  acts.  But  even  if  this  were 
not  so,  the  principle  has  unquestionably  been  abandoned  in  the  juris- 
diction where  it  first  received  recognition.  It  not  only  has  the  efifect 
of  extending  the  list  of  unreasonable  searches  and  seizures  beyond 
that  recognized  by  precedent  (Langdon  v.  People,  133  111.  382,  24 
N.  E,  874),  but  it  is  in  effect  an  exception  to  the  rule  that  the 
admissibility  of  evidence  is  not  affected  by  the  wrongful  manner 
in  which  it  may  be  obtained,  covering  evidence  obtained  by  one 
species  of  trespass,  that  of  an  assault  upon  the  person  of  the  ac- 
cused. If  evidence  obtained  by  trespass  upon  the  person  is  to  be 
excluded,  because  it  is  a  trespass,  for  it  is  not  within  the  constitu- 
tional privilege  any  more  than  any  other  unlawful  act  of  a  private 
individual  may  be  so  regarded,  no  reason  can  be  suggested  why 
evidence  obtained  by  a  trespass  quare  clausum  fregit,  or  a  trespass 
in  conversion,  should  not  also  be  excluded. 

The  case  of  Boyd  v.  United  States,  116  U.  S.  616,  6  Sup.  Ct.  Eep. 
524,  29  L.  ed.  746,  is  to  be  credited  for  the  first  inharmonious  note 
in  the  state  of  the  law  in  this  respect.  The  case  was  one  of  for- 
feiture against  the  goods  of  an  importer  charged  with  a  violation  of 
the  customs  act.  The  law  provided  (18  Stats,  at  Large,  186)  for  the 
compulsory  production  of  the  invoices  of  the  defendant  as  evidence 
against  him,  showing  the  value  of  the  goods  against  which  for- 
feiture was  brought,  under  penalty  of  the  guilt  of  the  defendant 
being  taken  pro  confesso.  The  effect  of  the  statute  was  clearly  to 
compel  the  production  of  private  papers  in  evidence  against  the 
producer,  in  a  criminal  proceeding,  for  the  penalty  included  a  crim- 
inal prosecution,  involving  fine  and  imprisonment,  and  was  therefore 
in  contravention  of  the  fifth  amendment  to  the  constitution.  The 
majority  of  the  court  went  further,  however,  and  gave  consent  to  an 
obiter  dictum  of  the  learned  justice  who  wrote  the  opinion,  to  the 
effect:  "That  a  search  and  seizure,  the  object  of  which  is  to  give 
the  papers  seized  in  evidence  against  himself  in  contravention  of  the 
fifth  amendment  of  the  constitution,  is  unreasonable  within  the 
prohibition  of  the  fourth  amendment  thereof."  The  reason  given 
was  as  follows:  "We  have  already  noticed  the  intimate  relation 
between  the  two  amendments.  They  throw  great  light  on  each  other. 
For  the  'unreasonable  searches  and  seizures'  condemned  in  the  fourth 
amendment  are  almost  always  made  for  the  purpose  of  compelling  a  man 
to  give  evidence  against  himself,  which  in  criminal  cases,  is  condemned 
in  the  fifth  amendment;  and  compelling  a  man  in  a  criminal  case  to  be 
a  witness  against  himself,  which  is  condemned  in  the  fifth  amendment, 
throws  light  on  the  question  as  to  what  is  an  'unreasonable  search  and 
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seizure,'  within  the  meaning  of  the  fourth  amendment.  And  we  have 
been  unable  to  perceive  that  the  seizure  of  a  man's  private  books  and 
papers  to  be  used  in  evidence  against  him  is  substantially  different 
from  compelling  him  to  be  a  witness  against  himself.  We  think  it 
is  within  the  clear  intent  and  meaning  of  those  terms.  We  are 
also  clearly  of  the  opinion  that  proceedings  instituted  for  the  pur- 
pose of  declaring  the  forfeiture  of  a  man's  property  by  reason  of 
offenses  committed  by  him,  though  they   may  be   civil  in   form,   are 

in  their  nature  criminal Though  the  proceeding  in  question  is 

divested  of  many  of  the  aggravating  incidents  of  actual  search  and 
seizure,  yet,  as  before  said,  it  contains  their  substance  and  essence, 
and  affects  their  substantial  purpose.  It  may  be  that  it  is  the 
obnoxious  thing  in  its  mildest  and  least  repulsive  form." 

This  dictum  did  not  receive  the  concurrence  of  the  entire  court, 
the  chief  justice  and  Mr.  Justice  Miller  concurring  in  the  ultimate 
conclusion,  but  dissenting  from  the  ground  stated  with  reference  to 
the  fourth  amendment.  The  last  named  wrote  the  dissenting  opin- 
ion, which  is  in  part  as  follows: 

"I  am  of  the  opinion  that  this  is  a  criminal  case  within  the 
meaning  of  that  clause  of  the  fifth  amendment  which  declares  that 
no  person  'shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself.'  And  I  am  quite  satisfied  that  the  effect  of  the 
act  of  Congress  is  to  compel  the  party  on  whom  the  order  of  the 
court  is  served  to  be  a  witness  against  himself.  The  order  .... 
is  in  effect  a  subpoena  duces  tecum,  and  though  the  penalty  of  the 
failure  of  the  witness  to  appear  in  court  with  the  criminating  papers 
is  not  fine  and  imprisonment,  it  is  one  which  may  be  made  more 
severe,  namely,  to  have  charges  against  him  of  a  criminal  nature 
taken  for  confessed,  and  made  the  foundation  of  the  judgment  of 
the  court.  That  this  is  within  the  protection  which  the  constitution 
intended  against  compelling  a  person  to  be  a  witness  against  him- 
self is,  I  think,  quite  clear.  But  this  being  so,  there  is  no  reason 
why  this  court  should  assume  that  the  action  of  the  court  below,  in 
requiring  a  party  to  produce  certain  papers  as  evidence  on  the  trial, 
authorizes  an  unreasonable  search  or  seizure  of  the  house,  papers  or 
effects  of  the  party.  There  is,  in  fact,  no  search  and  no  seizur« 
authorized  by  the  statute.  No  order  can  be  made  by  the  court  under 
which  it  requires  or  permits  anything  more  than  service  of  notice 
on  a  party  to  the  suit." 

This  decision  in  effect  overruled  the  previous  ones  of  Stockwell 
V,  United  States,  3  Cliff.  284,  Fed.  Cas.  No.  13,466;  United  States 
T.  Hughes,  12  Blatchf.  553,  Fed.  Cas.  No.  15,417;  United  States  v. 
Mason,  6  Biss.  350,  Fed.  Cas.  No.  15,735;  United  States  v.  Three 
Tons  of  Coal,  6  Biss.  379,  Fed.  Cas.  No.  16,515.  The  rule  there 
adopted  received  support,  either  direct  or  indirect,  in  the  following 
cases,  besides  those  from  Georgia  and  Iowa  above  cited:  Gray  v. 
Kimball,  42  Me.  299;  Newberry  v.  Carpenter,  107  Mich.  567,  61  Am. 
St.  Eep.  346,  65  N.  W.  530,  31  L.  E.  A.  163;  State  v.  Davis,  108 
Mo.  666,  32  Am.  St.  Eep.  643  (see  monographic  note  as  to  right  to 
protection  of  books  and  papers  from  examination),  18  S.  W.  894; 
People  V.  Sharp,  107  N.  Y.  427,  1  Am.  St.  Eep.  851,  14  N.  E.  319; 
People  V.  Forbes,  143  N.  Y.  219,  38  N.  E.  303;  State  v.  Slamon,  73 
Vt.  212,  87  Am.  St.  Eep.  711.  50  Atl.  1097;  United  Stntcs  v.  Wong 
QuoDg  Wong,  94  Fed.  832;   Bram  v.  United  States,  168  U.  S.  532, 
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18  Sup.  Ct.  Eep,  183,  42  L,  ed.  568.  In  State  v.  Davis,  108  Mo.  666, 
32  Am.  St.  Kep.  643,  18  S.  W.  894,  the  court  thus  expressed  th« 
principle:  "We  entertain  no  doubt  that  the  spirit  of  the  constitu- 
tional protection,  'that  no  person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  cause,'  also  precludes  the  seizure  of 
ouc's  private  books  and  papers  in  order  to  obtain  evidence  against 
him." 

The  principle  of  the  Boyd  case  has  not  received  support  in  other 
jurisdictions,  however,  and  has  been  planed  down  by  subsequent 
decisions  of  the  court  which  issued  it.  In  People  v.  Adams,  176 
N.  Y.  351,  98  Am,  St,  Rep,  675,  68  N.  E.  636,  63  L.  R.  A.  406, 
which  was  affirmed  by  the  supreme  court  of  the  United  States  in  a 
decision  reported  in  192  U.  8.  585,  24  Sup.  Ct.  Bep.  372,  48  L.  ed. 
575,  the  latter  court  said: 

"The  security  intended  to  be  guaranteed  by  the  fourth  amendment 
against  wrongful  search  and  seizures  is  designed  to  prevent  viola- 
tions of  private  security  in  person  and  property,  and  unlawful  inva- 
sion of  the  sanctity  of  the  home  of  the  citizen  by  officers  of  the  law, 
acting  under  legislative  or  judicial  sanction,  and  to  give  remedy 
against  such  usurpations  when  attempted.  But  the  English,  and 
nearly  all  the  American,  cases  have  declined  to  extend  this  doctrine 
to  the  extent  of  excluding  testimony  which  has  been  obtained  by 
^uch  means,  if  it  is  otherwise  competent.  In  Boyd's  case  the  law 
held  unconstitutional  virtually  compelled  the  defendant  to  furnish 
testimony  against  himself  in  a  suit  to  forfeit  his  estate,  and  ran 
counter  to  both  the  fourth  and  fifth  amendments.  The  right  to  issue 
a  search-warrant  to  discover  stolen  property,  or  the  means  of  com- 
mitting crimes,  is  too  long  established  to  require  discussion.  The 
right  of  seizure  of  lottery  tickets  and  gambling  devices,  such  as 
policy  slips,  under  such  warrants  requires  no  argument  to  sustain  it 
at  this  day.  But  the  contention  is  that,  if  in  the  search  for  in- 
struments of  crime  other  papers  are  taken,  the  same  may  not  be 
given  in  evidence.  As  an  illustration,  if  a  search-warrant  is  issued 
for  stolen  property,  and  burglar's  tools  be  discovered  and  seized, 
they  are  to  be  excluded  from  testimony  by  force  of  these  amend- 
ments. "We  think  they  were  never  intended  to  have  that  effect,  but 
are  rather  designed  to  protect  against  compulsory  testimony  from 
a  defendant  against  himself  in  a  criminal  trial,  and  to  punish 
wrongful  invasion  of  the  home  of  the  citizen,  or  the  unwarranted 
seizure  of  his  papers  and  property,  and  to  render  invalid  legislation 
or  judicial  Y)roeedure  having  such  effect." 

It  is  to  be  observed  that  while  the  reference  to  the  Boyd  case 
contains  seeming  support  of  that  decision  with  reference  to  the 
fourth  amendment,  the  argument  is  contrary  to  the  principle  of  that 
case.  In  the  subsequent  case  of  Interstate  Commerce  Commission 
v.  Baird,  194  U.  S.  25,  24  Sup.  Ct.  Rep.  563,  48  L.  ed.  860,  the  court 
said:  "Testimony  given  under  such  circumstances  presents  scarcely 
a  suggestion  of  An  unreasonable  search  and  seizure."  This  seems 
to  be  squarely  in  contradiction  of  the  Boyd  case.  And  in  the  still 
later  case  of  Hale  v.  Henkel,  201  U.  S.  43,  26  Sup.  Ct.  Rep.  370, 
50  L.  ed.  652,  referring  to  the  Boyd  case,  the  court  said:  "Subse- 
quent cases  treat  the  fourth  and  fifth  amendments  as  quite  distinct, 
having  different  histories  and  performing  different  functions."  And 
see  Bacon  v.  United  States,  97  Fed.  35,  38  C.  C.  A.  37;  Kerrch  v. 
United  States,  171  Fed.  366,  96  C.  C.  A.  258. 
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With  the  few  exceptions  above  cited,  the  Boyd  case  has  never 
received  support  in  state  jurisdictions.  In  State  v.  Fuller,  34  Mont. 
12,  So  Pac.  369,  8  L.  K.  A.,  N.  S.,  762,  9  Ann.  Gas.  648,  the  court 
thus  referred  to  it:  "Counsel  for  defendant  cite  Boyd  v.  United 
States,  116  U.  S.  616,  6  Sup.  Ct.  Rep.  524,  29  L.  ed.  746,  as  con- 
clusive of  their  contention.  But  we  do  not  think  it  has  any  appli- 
cation. In  that  case  the  question  before  the  court  was  the  con- 
stitutionality of  a  statute  which  authorized  a  federal  court  in  rev- 
enue cases,  on  motion  of  the  government,  to  require  the  claimant  to 
produce  in  court  his  books,  invoices  or  papers,  to  be  used  as  evi- 
dence against  himself  in  order  to  declare  forfeiture.  The  legislation 
was  declared  repugnant  to  amendments  4  and  5  of  the  constitution 
of  the  United  States.  In  so  far  as  the  order  required  the  production 
of  self-criminatory  matter,  it  was  within  the  prohibition  of  the 
fifth  amendment;  but,  as  we  have  seen,  its  evidentiary  value  could 
not  be  affected  by  the  fact  that  it  was  obtained  by  a  trespass  upon 
the  rights  guaranteed  by  the  fourth  amendment,  notwithstanding 
the  dictum  in  the  majority  opinion  of  the  court  to  the  contrary." 

And  this  seems  to  be  the  prevailing  view  in  a  majority  of  the 
various  state  jurisdictions  where  the  point  has  been  raised,  as  will 
appear  from  an  examination  of  the  cases  cited  in  support  of  the 
general  rule,  as  well  as  those  cited  in  support  of  the  rule  that  evi- 
dence obtained  by  an  unlawful  search  and  seizure  is  nevertheless 
admissible. 

b.  Statutory  Eestrictions. — Evidence  obtained  in  violation  of 
statutory  provisions  with  reference  to  the  admission  or  exclusion 
in  evidence  of  privileged  communications  is,  of  course,  inadmissible, 
unless  it  comes  within  the  scope  of  well-defined  or  expressly  pre- 
scribed exceptions.  It  is  not,  however,  inadmissible  because  wrong- 
fully obtained,  or  obtained  in  violation  of  a  statutory  provision,  or  a 
rule  of  law  based  upon  precedent,  but  on  the  ground  of  public  policy. 
Nor  can  this  policy  be  said  to  rest  upon  the  fact,  which  may  or 
may  not  exist,  that  the  moral  code,  or  rules  of  judicial  procedure, 
have  been  violated,  but  from  the  evU  results  that  are  believed  to 
flow  from  the  unrestricted  admission  of  such  evidence  upon  society 
at  large.  The  subject  of  privileged  communications  and  other  statu- 
tory restrictions  has,  therefore,  only  the  remotest  connection  with 
the  subject  of  this  note. 

c.  Trespass. — No  distinction  exists  in  practice  between  evidence 
obtained  by  the  commission  of  a  trespass  upon  the  person,  premises 
or  goods  of  an  accused  person,  and  that  obtained  by  search  and 
seizure  without  a  warrant,  or  with  a  warrant  illegally  issued.  As 
above  stated,  such  evidence  constitutes  no  exception  to  the  general 
rule  that  the  admissibility  of  evidence  is  not  affected  by  the  manner 
in  which  it  is  obtained.  Such  evidence  is  admissible,  without  ques- 
tion, against  the  person  upon  whom  or  upon  whose  premises  or  chat- 
tels the  trespass  was  committed.  It  is  not  exempt  under  either  of 
the  two  constitutional  privileges  above  described. 

d.    Confessions  and  Admissions. 
1.    Voluntary  and  Involuntary  Confessions. — The  rules  which  gov- 
ern  the   admission    of    confessions   as   evidence   have    no    connection 
whatever  with   the   subject   of   this   note:    See   monographic   note   on 
confessions  as   evidence  appended  to  the  case   of  Daniels  v.   State, 
Am.  St.  Rep.,  Vol.  136 — 11 
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6  Am.  St.  Eep.  238.  It  is  sufficient  to  say  here  that  "Confessions 
obtained  by  artifice  or  deception  or  falsehood,  however  reprehensible 
or  dishonorable,  if  voluntary,  are  also  admissible  evidence":  Shields 
V.  State,  104  Ala.  35,  53  Am.  St.  Eep.  17,  16  South.  85.  If  not  vol- 
untary, they  are  inadmissible,  unless  corroborated;  but  not  because 
wrongfully  obtained,  but  because  testimonially  untrustworthy.  This 
character  of  untrustworthiness  disappears  upon  the  appearance  of 
ulterior  proof  of  its  truth. 

This  is  the  only  class  of  confessions,  whether  voluntary  or  invol- 
untary, that  can  be  said  to  be  even  remotely  connected  with  the 
subject  of  evidence  wrongfully  obtained. 

2.  Admissions  and  Incriminating  Acts. — It  is  otherwise,  however, 
as  to  admissions  and  incriminating  acts  drawn  from  an  accused 
person  by  a  species  of  compulsion,  which,  if  it  were  testimonial, 
within  the  definition  heretofore  outlined,  might  be  classified  as  self- 
criminating  evidence  within  the  protection  of  the  constitutional  priv- 
ileges as  to  giving  evidence  against  one's  self.  Compulsion,  how- 
ever, is  the  sole  element  which  such  admissions  or  acts  possess  in 
common  with  evidence  exempt  as  being  within  the  privilege  re- 
ferred to.  The  testimonial  element,  as  well  as  the  prerequisite  as 
to  process,  equally  essential,  is  wholly  wanting.  The  evidence  is 
drawn  from  the  accused  person,  not  in  response  to  any  description 
of  legal  process,  but  by  "appliances  to  his  hopes  and  fears,"  and  by 
practicing  upon  his  weaknesses,  his  credulity,  his  self-control;  in 
short,  by  every  kind  of  reprehensible  influence.  Such  evidence  is 
always  admissible.  In  at  least  one  case  there  is  an  intimation  that 
if  the  influence  or  the  pressure  which  induces  the  act  or  admission 
takes  the  shape  of  criminal  violence,  the  evidence  is  exempt:  Shields 
V.  State,  104  Ala.  35,  53  Am.  St.  Eep.  17,  16  South.  85;  Goolsby  v. 
State,  133  Ga.  427,  66  S.  E.  159;  and  this  would  seem  to  be  the 
logical  result  of  the  line  of  decisions  of  the  Georgia  courts  above 
cited,  beginning  with  Hammock  v.  State,  1  Ga.  App.  126,  53  S.  E. 
66.  The  better  authority  seems  to  be,  however,  that  they  are  in  no 
sense  exceptions  to  the  general  rule:  Day  v.  State,  63  Ga.  667; 
Williams  v.  State,  100  Ga.  511,  28  S.  E.  624,  39  L.  E.  A.  269;  Evans  v. 
State,  106  Ga.  519,  71  Am.  St.  Eep.  276,  32  S.  E.  659;  and  see  State  v. 
McKean,  36  Iowa,  343,  14  Am.  Eep.  530,  People  v.  Barker,  60  Mich. 
277,  1  Am.  St.  Eep.  501,  27  N.  W.  539,  and  Wright  v.  State,  7 
Tex,  App.  574,  32  Am.  Eep.  599,  for  examples  of  one  class  of  admis- 
sions of  this  character;  King  v.  State,  40  Ala.  314,  for  an  example 
of  confessions  obtained  by  an  officer  having  defendant  in  custody. 
Also  Heldt  V.  State,  20  Neb.  492,  57  Am.  Eep.  835.  See  Turner  v. 
State,  82  Kan.  787,  ante,  p.  129,  109  Pac.  654,  and  Wilkinson  v. 
State,  77  Miss.  705,  27  South.  639,  for  examples  of  incriminating 
admissions  obtained  by  appliances  to  hope  or  fear. 

V.  Civil  Procedure. 
The  general  rule  under  consideration  is  applicable  alike  to  civil 
and  criminal  proceedings.  No  distinction  has  ever  been  made  in 
this  respect  between  civil  actions  and  prosecutions  for  crime.  The 
following  are  civil  cases  where  the  question  arose  and  was  decided 
in  harmony  with  the  principle  stated:  Mossman  v.  Thorson,  118  111. 
App.  574;  Sullivan  v.  Nicoutin,  113  Iowa,  76,  84  N.  W.  978;  Cluett 
V.  Eosenthal,  100  Mich.   193,  43  Am.  St.  Eep.  446,  58  N.   W.   1009; 
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Schloss  V.  Estey,  114  Mich.  429,  72  N.  W.  264;  Lyman  v.  Ouassani, 
33  Misc.  Eep.  409,  68  N.  Y.  Supp.  450;  New  York  Central  etc.  R.  R; 
Co.  V.  United  States,  165  Fed.  833,  91  C.  C.  A.  519.  As  to  pro- 
duction of  books  and  papers  in  civil  actions,  see  the  monographic 
note  appended  to  State  v.  Davis,  32  Am.  St.  Rep.  647. 

As  already  noted,  the  constitutional  privilege  against  self-crimina- 
tion is  limited  to  criminal  proceedings;  but,  as  also  shown,  the  giving 
of  the  incriminating  evidence  need  not  be  in  a  criminal  case.  In 
fact,  it  is  frequently  the  case  that  witnesses  claim  their  exemption 
in  giving  testimony  in  a  civil  case.  A  notable  instance  is  the  case 
of  Levy  v.  Superior  Court,  105  Cal.  600,  38  Pae.  965,  29  L.  E.  A.  811. 
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SPRING    GARDEN    INSURANCE     COMPANY    v.    IM- 
PERIAL TOBACCO  COMPANY. 
[132  Ky.   7,  116  S.   W.  234.] 

RIOT. — The  Modem  Definition  of  a  Riot  is  in  harmony  with 
the  common-law  definition,     (p.  169.) 

RIOT — Legal  and  Popular  Meaning  of  Term- — The  legal  mean- 
ing of  the  word  "riot"  corresponds  with  the  meaning  given  it  in 
ordinary  usage.  It  has  no  technical  import  as  distinguished  from  its 
signification  when  used  in  the  every-day  affairs  of  life.     (p.  169.) 

INSURANCE.— The  Word  "Riot,"  When  Used  In  a  Fire  In- 
surance Policy,  will  be  given  its  popular  and  usual  meaning,  (p. 
169.) 

CONTRACT  —  Ordinary  and  Popular  Meaning  of  Words. — 
Words  in  a  contract  are  interpreted  according  to  their  ordinary  and 
popular  sense,  unless  from  the  context  it  appears  to  have  been  the 
intention  of  the  parties  that  they  should  be  understood  in  a  different 
sense,  or  by  the  usage  of  trade  or  the  custom  of  the  country  they 
have,  and  are  understood  by  the  parties  to  have,  a  particular  or 
peculiar  meaning,     (pp.  169,  170.) 

RIOT — Destroying  Property  and  Terrorizing  People. — A  riot 
exists  when  a  body  of  one  hundred  or  more  men  arm  and  con- 
federate to  destroy  the  property  of  an  individual,  and  in  pursuance 
of  such  conspiracy  do  destroy  it,  at  the  same  time  overawing  and 
terrorizing  the  inhabitants  and  civil  authorities  of  the  locality. 
(p.  170.) 

INSURANCE. — In  the  Construction  of  Policies  of  Insurance 
the  same  rules  obtain  as  in  the  construction  of  other  contracts,  ex- 
cept that  a  policy  will  be  construed  in  favor  of  the  insured,  and 
ambiguities  construed  most  strongly  against  the  insurer,  so  that  the 
purpose  of  the  insurance  will  be  effectuated  and  the  indemnity  not 
defeated,  if  this  can  be  done  without  violence  to  the  contract,  (pp. 
170,  172.) 

INSURANCE. — The  Intention  of  the  Parties  to  an  Insurance 
Policy  is  to  be  gathered  from  an  inspection  of  the  entire  instru- 
ment, and  all  parts  of  it,  and  all  words  employed  should  be  given 
meaning  and  effect  if  this  can  be  done.     (p.  172.) 

INSURANCE — Riot  Resulting  in  Destruction  of  Property. — 
Under  a  policy  of  insurance  against  "all  direct  loss  or  damage  by 
fire,   except   as   hereinafter  provided,"    one   of   the   exceptions   being 

(164) 
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"loss  caused  directly  or  indirectly  by  riot,"  the  insurer  is  not  liable 
for  property  burned  by  a  body  of  one  hundred  or  more  men  who 
arm  and  confederate  to  destroy  the  property,  and  in  pursuance  of 
•uch  conspiracy  burn  it,  at  the  same  time  overawing  and  terrorizing 
the  inhabitants  and  civil  authorities,     (pp.  170,  174,  176.) 

Bernard  Flexner,  Charles  H.  Shield,  J.  Wheeler  Campbell 
and  Thomas  Bates,  for  the  appellants. 

Teaman  &  Yeaman,  for  the  appellees. 

**  CARROLL,  J.  These  several  appeals  involve  the  same 
questions  of  law.  The  litigation  grows  out  of  the  refusal  of 
the  appellant  insurance  companies  to  pay  the  amount  of  fire 
policies  issued  to  the  appellee  tobacco  company.  The  refusal 
of  the  companies  was  rested  upon  the  ground  that  the  prop- 
erty insured  was  destroyed  by  fire  caused  by  a  *'riot,"  and 
hence  they  were  not  liable  because  of  clauses  in  the  policies 
that  exempted  them  from  liability  for  fire  resulting  from  such 
cause.  The  policy  issued  by  each  company  contains  the  same 
conditions  and  exceptions.  They  are  what  is  known  as  the 
"Standard  Fire  Insurance  Policy  of  the  States  of  New  York, 
New  Jersey,  Connecticut,  and  Rhode  Island,"  and  stipulate 
that  the  company  insures  the  property  of  the  appellee  tobacco 
company  against  "all  direct  loss  or  damage  by  fire,  except  as 
hereinafter  provided."  These  words  appear  in  large  printed 
letters  in  the  body  of  the  policy  and  as  a  part  of  the  insuring 
clause.  In  small  printed  letters  in  the  body  of  the  policy  are 
the  exceptions  that  relieve  the  company  from  liability. 
Among  these  exceptions,  and  in  a  separate  clause,  is  the  fol- 
lowing: "This  company  shall  not  be  liable  for  loss  caused 
directly  or  indirectly  by  invasion,  insurrection,  riot,  civil  war 
OT  commotion,  or  military  or  usurped  power,  or  by  order  of 
any  civil  authority ;  or  by  theft ;  or  by  neglect  of  the  insured 
to  use  all  reasonable  means  to  save  and  preserve  the  property 
at  and  after  a  fire,  or  when  the  property  is  endangered  by  fire 
in  neighboring  premises;  ^^  or  (unless  fire  ensues,  and,  in 
that  event,  for  the  damage  by  fire  only)  by  explosion  of  any 
kind,  or  lightning;  but  liability  for  direct  damage  by  lightning 
may  be  assumed  by  specific  agreement  hereon. ' '  The  defense 
relied  upon  was  presented  in  answers,  to  which  a  general  de- 
murrer was  sustained;  and,  declining  to  plead  further,  the 
petitions  were  taken  as  confessed  and  judgments  entered  for 
the  full  amount  claimed  by  the  insured. 

So  much  of  the  answers  to  which  a  demurrer  was  sustained 
as  is  material  to  the  questions  involved  reads  as  follows : 

"This  defendant  further  says  that  said  policy  of  insurance 
was  issued  by  it  to  the  plaintiff  and  accepted  by  the  plaintiff 
as  aforesaid,  and  provides  that  it  does  insure  the  Imperial 
Tobacco  Company  of  Kentucky  for  the  term  of  one  year  from 

the day  of  November,  1906,  at  noon,  to  the day  of 

November,  1907,  against  all  direct  loss  or  damage  by  fire,  ex- 
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cept  that  said  company  shall  not  be  liable  for  loss  caused 
directly  or  indirectly  by  invasion,  insurrection,  riot,  civil  war, 
or  commotion,  or  military,  or  usurped  power,  or  by  order  of 
any  civil  authority,  and  this  defendant  avers  and  chari^es 
the  fact  to  be  that  said  loss  mentioned  and  set  forth  in  the 
plaintiff's  petition  was  caused  directly  or  indirectly  by  in- 
vasion, riot,  or  commotion  or  usurped  power,  in  violation  of 
the  terms  and  provisions  of  said  policy,  and  that  under  the 
express  terms  and  conditions  of  said  policy  the  same  there- 
by became  and  at  the  time  of  the  bringing  of  this  suit,  and  at 
all  times  after  said  fire  occurred  was  and  is  wholly  null  and 
void. 

"This  defendant  further  says  that  all  of  the  property  men- 
tioned and  described  in  said  petition,  and  which  is  described 
in  and  by  said  policy  of  insurance,  ^*  was  destroyed  and 
burned  by  fire  on  the  night  of  November  30,  1906,  or  early  in 
the  morning  of  December  1,  1906,  by  reason  of  an  invasion, 
riot,  and  commotion  and  usurped  power  within  the  true  intent 
and  meaning  of  said  provision  contained  in  said  policy  of  in- 
surance above  set  forth,  and  that  said  property  was  destroyed 
and  burned  as  aforesaid  by  a  large  body  of  men,  about  one 
hundred  or  more  in  number,  who  invaded  the  city  of  Prince- 
ton, Kentucky,  on  said  night  of  November  30,  1906,  or  morn- 
ing of  December  1,  1906,  and  who  were  armed  and  disguised 
at  the  time  of  said  invasion,  and  who  unlawfully  conspired 
and  confederated  and  banded  themselves  together  for  the  pur- 
pose and  with  the  intention  of  destroying  all  the  property 
mentioned  and  described  in  the  plaintiff's  petition,  including 
the  three  and  one-half  story,  brick  and  frame,  metal  roof, 
building,  and  its  contents,  consisting  of  tobacco  in  bulk  and  in 
packages,  and  described  in  the  petition,  and  being  the  prop- 
erty referred  to  in  the  petition,  as  well  as  a  large  amount  of 
other  property  located  in  said  city  of  Princeton  and  owned 
by  numerous  other  parties,  and  that,  in  pursuance  of  said 
conspiracy,  confederation,  and  unlawful  purpose,  on  the  night 
of  November  30,  1906,  or  morning  of  December  1,  1906,  said 
large  body  of  men  armed  and  disguised  and  banded  together 
as  aforesaid  for  the  purpose  of  destroying  the  property  de- 
scribed in  plaintiff's  petition,  as  well  as  a  large  amount  of 
other  property  in  said  city  of  Princeton,  invaded  the  city  of 
Princeton,  Kentucky,  and  took  forcible  possession  of  the  police 
station,  and  the  police  force  of  said  city,  and  also  surrounded 
and  took  forcible  possesion  of  the  fire  department  of  said  city 
of  Princeton,  Kentucky,  and  also  surrounded  and  took  for- 
cible possession  of  the  town  hall  of  said  city  of  Princeton, 
^^  Kentucky,  and  of  all  telegraph  and  telephone  offices  in 
said  city  of  Princeton,  and  by  the  numbers  and  strength  of 
said  invaders  they  overawed  and  intimidated  and  terrorized 
and  usurped  the  power  of  the  civil  authorities  of  said  city, 
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and  took  forcible  possession  of  said  civil  authorities  and  of 
the  civil  administration  of  said  city,  and  also  of  the  inhabitants 
and  citizens  thereof,  and  by  use  of  their  firearms  said  mob  did 
hold  up,  overawe,  intimidate,  terrorize,  and  utterly  subject 
and  usurp  the  power  of  the  civil  authorities  as  well  as  the  in- 
habitants of  said  city  of  Princeton  to  their  unlawful  control, 
and,  after  doing  this,  proceeded  to  the  property  of  the  plain- 
tiff, as  well  as  to  large  amount  of  other  property  in  said  city 
of  Princeton,  and  tore  down,  dynamited,  blew  up,  shot  into, 
and  destroyed  and  burned  the  property  of  said  plaintiff,  as 
well  as  the  property  of  other  citizens  of  said  city  of  Princeton, 
Kentucky,  all  of  said  acts  being  committed  and  commotion 
being  created  in  an  unlawful  and  riotous  manner  by  said  large 
body  of  men  who  invaded  said  city  of  Princeton  for  the  pur- 
pose of  creating  said  riot  and  of  destroying  said  property. ' ' 

Two  questions  are  presented  for  our  consideration:  First. 
Was  the  fire  that  produced  the  loss  caused  by  **riot"?  Sec- 
ond. If  this  be  admitted,  do  the  conditions  in  the  policies  re- 
lieve the  companies  from  liability  for  loss  thus  caused? 

Taking  up  these  questions  in  the  order  named,  we  will  first 
determine  whether  or  not  the  fire  was  caused  by  "riot,"  and 
in  considering  this  question  the  facts  stated  in  the  answers 
to  which  demurrers  were  sustained  must  be  taken  as  true;  so 
that,  accepting  these  facts  as  true,  do  they  constitute  a  "riot" 
within  the  meaning  of  that  term  as  used  in  the  policies? 
Curiously  enough,  we  have  no  statute  defining  or  describing 
*®  a  "riot,"  although  it  is  mentioned  in  section  1268  of  the 
Kentucky  Statutes  of  1903  as  a  punishable  misdemeanor;  and 
sections  375  and  381  of  the  Code  of  Criminal  Practice  contain 
provisions  for  the  dispersement  and  quelling  of  riotous  as- 
semblies. Nor  do  we  find  any  decision  of  this  court  in  which 
the  word  has  received  judicial  construction.  We  must,  there- 
fore, look  to  the  common  law  for  a  definition  of  its  meaning 
and  a  description  of  the  acts  that  will  constitute  a  riot.  In 
the  common-law  authorities  there  is  no  substantial  disagree- 
ment concerning  the  definition  of  a  riot.  In  4  Blackstone's 
Commentaries,  Chitty's  edition,  page  147,  we  find  the  follow- 
ing: "A  'riot'  is  where  three  or  more  actually  do  an  unlawful 
act  of  vdolence,  either  with  or  without  a  common  cause  or  quar- 
rel, as,  if  they  beat  a  man,  or  hunt  and  kill  game  in  another's 
park,  chase,  warren,  or  liberty,  or  do  any  other  unlawful  act 
with  force  and  violence,  or  even  do  a  lawful  act,  as  removing 
a  nuisance,  in  a  violent  and  tumultuous  manner."  In  1 
Russell  on  Crimes,  page  265,  an  old  English  work  of  high  re- 
pute, the  author  states:  "A  'riot'  is  described  to  be  a  tumul- 
tuous disturbance  of  the  peace  by  three  persons  or  more,  as- 
sembling together  of  their  own  authority,  with  an  intent 
mutually  to  assist  one  another  against  any  who  shall  oppose 
them  in  the  execution  of  some  enterprise  of  a  private  nature, 


163  136  American  State  Reports.        [Kentucky, 

and  afterward  actually  executing  the  same  in  a  violent 
and  turbulent  manner,  to  the  terror  of  the  people,  whether 

the  act  intended  were  of  itself  lawful  or  unlawful It 

seems  to  be  agreed  that  the  injury  or  grievance  coraplaineed 
of  and  intended  to  be  revenged  or  remedied  by  a  riotous  as- 
sembly must  relate  to  some  private  quarrel  only,  ....  or 
such  Uke  matters  relating  to  the  interests  or  disputes  of  par- 
ticular persons  in  no  way  concerning  the  public.  It  ^"^  seems 
to  be  clearly  agreed  that  in  every  riot  there  must  be  some 
such  circumstance,  either  of  actual  force  or  violence,  or  at 
least  of  an  apparent  tendency  thereto,  as  are  naturally  apt 
to  strike  a  terror  into  the  people But  it  is  not  neces- 
sary, in  order  to  constitute  this  crime,  that  personal  violence 

should  have   been   committed But   the   violence    and 

tumult  must  be  in  some  way  premeditated ;  for  if  a  number 
of  persons  being  met  together  at  a  fair,  market,  or  any  other 
lawful  or  innocent  occasion  happen  on  a  sudden  quarrel  to 
fall  together  by  the  ears,  it  seems  to  be  agreed  that  they  are 

not  guilty  of  a  riot,  but  only  of  a  sudden  affray But, 

if  there  be  any  predetermined  purpose  of  acting  with  violence 
and  tumult,  the  conduct  of  the  parties  may  be  deemed  riot- 
ous." This  definition  is  also  found  in  1  Hawkins'  Pleas  of 
the  Crown,  page  513.  "Webster  defines  a  riot  to  be  "the 
tumultuous  disturbance  of  the  public  peace  by  an  unlawful 
assembly  of  three  or  more  persons  in  the  execution  of  some 
private  object."  And  Bouvier,  in  his  Law  Dictionary,  as  "a 
tumultuous  disturbance  of  the  peace  by  three  persons  or  more, 
assembling  together  of  their  own  authority,  with  an  intent 
mutually  to  assist  each  other  against  any  who  shall  oppose 
them  in  the  execution  of  some  enterprise  of  a  private  nature, 
and  afterward  actually  executing  the  same  in  a  violent  and 
turbulent  manner,  to  the  terror  of  the  people,  whether  the  act 
intended  were  of  itself  lawful  or  unlawful."  The  common- 
law  definition  of  a  riot  is  generally  approved  by  modern  text- 
writers  on  the  subject  of  criminal  law.  Thus  Bishop  in  his 
work  on  Criminal  Law,  volume  2,  sections  1143,  1149,  al- 
though he  makes  slight  criticism  of  the  definition  laid  down 
by  Russell  on  Crimes,  says:  "A  riot  is  such  disorderly  con- 
duct in  three  or  more  assembled  ^**  persons,  actually  accom- 
plishing an  object,  as  is  calculated  to  terrify  others 

The  act  of  the  rioters  need  not  be  such  as  it  would  be  unlaw- 
ful for  one  to  perform.  Whether  in  this  sense  lawful  or 
unlawful,  if  it  is  done  by  three  or  more  in  a  turbulent  man- 
ner, calculated  to  excite  terror,  it  is  a  riot."  Wharton,  in 
his  work  on  Criminal  Law,  volume  2,  sections  1537,  1544, 
defines  a  riot  as  "a  tumultuous  disturbance  of  the  public 
peace  by  an  unlawful  assembly  of  three  or  more  persons  in 

the  execution  of  some  private  object It  must  be  also 

shown  in  riot  that  the  assembling  was  accompanied  with  some 
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such  circumstances,  either  of  actual  force  or  violence,  or  at 
least  having  an  apparent  tendency  thereto,  as  were  calculated 
to  inspire  people  with  terror;  such  as  being  armed,  making 

threatening  speeches,  turbulent  gestures,  or  the  like 

To  constitute  a  riot  it  is  not  necessary  that  there  should  be 
actual  fright  to  the  public  generally.  It  is  enough  if  the 
action  of  the  parties  implicated  be  so  violent  and  tumultuous 
as  to  be  likely  to  cause  fright,  and  if  individuals  are  fright- 
ened." These  general  definitions  are  approved  in  Aron  v. 
City  of  Wausau,  98  Wis.  592,  74  N.  W.  354,  40  L.  R.  A.  733; 
State  V.  Stalcup,  23  N.  C.  30,  35  Am.  Dec.  732 ;  Lycoming 
Fire  Ins.  Co.  v.  Schwenk,  95  Pa.  89,  40  Am.  Rep.  629 ;  Dupin 
V.  Mutual  Ins.  Co.,  5  La.  Ann.  482 ;  Commonwealth  v.  Gibney, 
2  Allen,  150;  State  v.  Snow,  18  Me.  346;  State  v.  Hughes, 
72  N.  C.  25.  It  will  thus  be  seen  that  the  modern  definition 
of  a  riot  is  in  harmony  with  and  follows  the  common-law 
definition,  and  that  the  legal  meaning  of  the  word  corresponds 
with  the  meaning  given  to  it  in  ordinary  usage.  It  has  no 
technical  import  as  distinguished  from  its  signification  when 
used  in  the  everyday  ^^  affairs  of  life-.  If  we  look  to  either 
Blackstone  or  Webster,  we  have  the  same  result. 

But  it  is  said  by  counsel  for  appellee  that  it  would  be 
absurd  to  hold  that,  if  two  persons  assembled  to  bum  a  per- 
son's property  in  a  tumultuous  manner,  the  insurance  com- 
panies would  be  liable  for  the  loss,  but  that,  if  a  third  man 
joined  them  in  the  unlawful  enterprise,  the  companies  would 
not  be  liable.  Hence  it  is  argued  that  the  definitions  noted 
should  not  control,  but  that  a  riot  in  the  meaning  of  the 
word  as  used  in  the  policies  must  be  a  condition  more  or  less 
analogous  in  its  effect  to  an  invasion,  insurrection,  civil  war, 
or  usurpation  of  power,  something  aimed  not  at  a  single  or 
several  individuals  engaged  in  a  particular  business,  but  at 
society  as  organized,  having  for  its  purpose  the  overturning 
permanently  or  temporarily  of  the  existing  order  of  things. 
But,  in  view  of  the  well-understood  meaning  of  the  word,  it 
cannot  be  given  this  construction.  In  using  it  in  the  policies 
the  companies  must  have  intended  that  it  should  have  and 
receive  the  only  meaning  given  to  it  by  both  lawyers  and 
laymen — in  short,  its  popular  and  usual  meaning.  In  fact, 
no  other  definition  can  be  attached  to  it  without  going  outside 
of  the  standard  authorities  that  have  treated  on  the  subject, 
and  doing  violence  to  the  accepted  rules  concerning  the  con- 
struction of  words  in  a  contract  or  writing.  It  is  everywhere 
agreed  that  words  in  a  contract  must  be  interpreted  accord- 
ing to  their  ordinary  and  popular  sense,  unless  from  the  con- 
text it  appears  to  have  been  the  intention  of  the  parties  that 
they  should  be  understood  in  a  different  sense  or  by  the  usage 
of  trade  or  the  custom  of  the  country  they  have  and  were 
understood  by  the  parties  to  have  a  particular  or  peculiar 
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meaning  as  distinguished  from  their  ordinary  *®  meaning: 
17  Am.  &  Eng.  Ency.  of  Law,  p.  12 ;  9  Cyc.  578,  583 ;  1 
Chitty  on  Contracts,  p.  113.  And  it  may  here  be  observed 
that  what  constitutes  a  riot  does  not  depend  so  much  on  the 
number  of  persons  engaged  or  assembled,  as  it  does  in  the 
manner  in  which  they  act.  It  is  the  disorder,  the  tumult,  the 
terrorizing,  the  putting  in  fear,  the  violence,  the  unlawful 
acts  that  are  essential  things.  Three  armed  men,  banded  to- 
gether for  the  purpose  of  doing  an  unlawful  act,  with  force 
and  violence,  acting  in  a  tumultuous  and  disorderly  manner, 
might  be  guilty  of  conduct  amounting  to  a  riot;  whereas,  a 
hundred  or  more,  although  acting  in  concert,  in  a  disorderly 
and  noisy  manner  and  disturbing  the  peace,  would  not  consti- 
tute a  riot,  unless  some  unlawful  act  was  committed,  although 
such  a  body  might  be  an  unlawful  assembly.  "We  are  not, 
however,  called  upon  in  this  case  to  make  any  nice  or  refined 
distinctions  as  to  what  number  of  persons,  or  what  character 
of  conduct,  would  constitute  a  riot  if  only  a  few  were  en- 
gaged in  it  and  their  actions  might  leave  room  for  doubt  as 
to  whether  or  not  what  they  did  amounted  to  a  riot.  We  can 
easily  understand  that  there  might  be  serious  doubt  as  to 
whether  the  acts  of  three,  or  a  small  number  of  persons,  or, 
indeed,  any  number,  acting  in  concert  for  an  unlawful  pur- 
pose, would  amount  to  a  riot.  Whether  what  they  did  would 
or  not  be  a  riot  within  the  meaning  of  the  definitions  given 
would  depend  upon  the  facts  and  circumstances  presented  in 
the  particular  case.  But  we  can  say  without  any  feeling  of 
hesitation  or  sense  of  uncertainty  that,  if  the  facts  stated  in 
the  answers  do  not  describe  a  riot,  it  would  be  impossible  to 
frame  an  answer  that  would.  If  a  body  of  one  hundred  or 
more  men,  armed  and  disguised,  unlawfully  confederated  and 
^^  banded  together  for  the  purpose  and  with  the  intention 
of  destroying  the  property  of  an  individual,  and  who  in 
pursuance  of  such  unlawful  conspiracy  do  destroy  it,  and  at 
the  same  time  intimidate,  overawe,  and  terrorize  the  inhabit- 
ants and  civil  authorities,  is  not  a  riot,  we  are  at  a  loss  to 
know  what  facts  it  would  take  to  constitute  a  riot  under  any 
definition  the  word  has  ever  received. 

As  the  riot  was  the  direct  cause  of  the  fire,  the  next  ques- 
tion is:  Did  the  policies  relieve  the  companies  from  liability? 
In  the  consideration  of  this  feature  of  the  case,  it  must  be 
kept  in  mind  that  the  policies  only  insured  against  direct  loss 
or  damage  caused  by  fire.  Loss  or  damage  from  any  other 
cause,  except  lightning,  was  not  insured  against.  The  con- 
tract of  insurance  did  not  undertake  to  protect  the  insured 
against  loss  by  riot  or  invasion,  or  insurrection,  or  civil  war, 
or  military  or  usurped  power,  or  by  order  of  any  civil  au- 
thority, or  by  theft;  so  that  the  words  "except  as  hereinafter 
provided,"  following  the  words  "against  all  direct  loss  or 
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damage  by  fire,"  if  they  are  to  have  any  meaning  at  all,  or 
are  to  be  given  any  effect  whatever,  must  exempt  the  com- 
panies from  loss  by  fire  "caused  directly  or  indirectly  by  an 
invasion,  insurrection,  riot,  civil  war,  or  commotion,  or  mili- 
tary or  usurped  power,  or  by  order  of  any  civil  authority," 
because  the  policies  did  not  undertake  to  protect  the  insured, 
either  directly  or  indirectly,  against  loss  resulting  from  either 
of  the  causes  mentioned.  If  the  words  "except  as  herein- 
after provided"  had  been  omitted  from  the  contracts,  then 
the  insurance  would  have  been  against  fire  from  any  and  all 
causes.  But,  not  desiring  to  assume  responsibility  for  all  fires, 
the  companies  limited  their  undertaking  and  agreed  to  in- 
demnify the  insured  against  loss  by  ^^  fire  except  as  pro- 
vided in  the  policies.  It  will  thus  be  seen  that  the  words 
"except  as  hereinafter  provided"  are  material  and  important 
in  their  effect  upon  the  rights  of  both  the  parties  to  the 
contracts.  It  would  be  folly  to  say  that  the  purpose  was  to 
exempt  the  companies  from  loss  caused  by  riot  alone,  unac- 
companied by  fire,  when  nothing  but  fire  was  insured  against ; 
as  in  no  event  and  under  no  circumstances  were  the  com- 
panies liable  for  loss  by  riot  alone  or  loss  not  occasioned  by 
fire.  Manifestly,  when  the  insurance  was  protection  against 
fire  alone,  the  companies  could  not  be  held  liable  for  the  in- 
jury or  destruction  of  the  property  by  a  riot  without  a  fire. 
In  other  words,  if  the  rioters  had  torn  down  the  building,  or 
had  carried  off  the  property  covered  by  the  policies,  or  had 
injured  or  damaged  it  in  any  way,  the  companies  would  not 
be  responsible.  Therefore  we  again  repeat  that,  unless  it  was 
intended  by  the  contracts  of  insurance  to  relieve  the  com- 
panies from  liability  for  fire  caused  by  riot,  the  words  "ex- 
cept as  hereinafter  provided"  are  absolutely  meaningless. 
The  companies  had  the  unquestioned  right  to  insert  as  many 
reasonable  provisions  in  the  policy  exempting  them  from  lia- 
bility as  they  thought  proper  or  necessary.  We  know  of  no 
rule  of  law  that  denies  to  insurance  companies  this  privilege. 
They  may  limit  the  amount  of  insurance  they  will  offer,  may 
limit  the  species  of  property  they  will  insure,  may  provide 
reasonable  conditions  that  the  insured  must  observe,  as  well 
as  conditions  that  will  in  certain  states  of  case  operate  as  a 
forfeiture  of  the  policies  or  waiver  of  the  right  of  the  insured 
to  recover  upon  them,  and  may  protect  themselves  from  loss 
resulting  from  causes  that  they  do  not  desire  to  offer  indem- 
nity against.  "Why,  then,  should  these  words  by  which  the 
**  companies  undertook  to  limit  their  liability  be  stricken 
from  the  policies  or  ignored  in  their  construction?  They 
are  not  obnoxious  to  any  principle  of  law  or  public  policy. 
They  are  not  surplusage.  They  are  not  in  conflict  with  any 
other  provisions  in  or  words  of  the  policies.  They  may  be, 
read  harmoniously  in  connection  with  the  other  and  subse- 
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quent  clauses,  and,  when  so  read,  become  a  material  intelli- 
gent part  of  the  contracts.  They  were  inserted  for  a  purpose, 
intended  to  have  a  meaning,  are  not  of  doubtful  or  uncer- 
tain import,  and,  when  fairly  and  reasonably  applied  they 
exempt  the  companies  for  loss  by  fire  when  the  fire  is  caused 
by  riot.  In  the  construction  of  policies  the  same  rule  obtains 
as  does  in  the  construction  of  other  contracts,  with  the  excep- 
tion that  a  policy  will  be  construed  in  favor  of  the  insured 
so  as  not  to  defeat,  without  plain  necessity,  his  claim  to  the 
'ndemnity  which  in  taking  the  insurance  it  was  his  object  to 
secure;  and,  when  the  words  are  fairly  susceptible  of  two  in- 
terpretations, that  which  will  sustain  his  claim  and  cover 
the  loss  must  by  preference  be  adopted.  It  may  also  be  said 
that  ambiguities,  and  words,  sentences,  or  clauses  of  doubtful 
meaning,  will  be  construed  against  the  insurer;  and  this  for 
the  reason  so  often  declared  that  the  companies  themselves 
prepare  the  policies  with  great  care  and  deliberation,  and,  as 
the  insured  has  no  election  except  to  accept  them  as  prepared 
and  presented  to  him,  it  is  fair  that  they  should  be  construed 
most  strongly  against  the  insurer  and  most  liberally  in  favor 
of  the  insured,  so  that  the  purpose  for  which  the  insurance 
was  obtained  may  be  effectuated,  if  this  can  be  done  without 
doing  violence  to  the  contract.  Tt  is  also  a  familiar  principle 
everywhere  recognized  in  the  construction  of  contracts,  in- 
cluding contracts  of  insurance,  **  that  the  intention  of  the 
parties  is  to  be  gathered  from  an  inspection  of  the  entire 
instrument ;  and  that  all  parts  of  it,  and  all  words  employed, 
should  be  given  meaning  and  eif ect  if  this  can  be  done :  May 
on  Insurance,  sec.  175 ;  Joyce  on  Insurance,  sec.  271 ;  Ameri- 
can Accident  Co.  v.  Reigart,  94  Ky.  547,  42  Am.  St.  Rep. 
374,  15  Ky.  Law  Rep.  469,  23  S.  W.  191,  21  L.  R.  A.  651 ; 
Chandler  v.  St.  Paul  Ins.  Co.,  21  Minn.  85,  18  Am.  Rep.  385 ; 
Germania  Fire  Ins.  Co.  v.  Roost,  55  Ohio  St.  581,  60  Am.  St. 
Rep.  711,  45  N.  E.  1097,  36  L.  R.  A.  236;  Mutual  Ben.  Life 
Ins.  Co.  V.  Dunn,  106  Ky.  591,  21  Ky.  Law  Rep.  213.  51  S. 
W.  20;  Imperial  Fire  Ins.  Co.  v.  County  of  Coos,  151  U.  S. 
452,  14  Sup.  Ct.  Rep.  379,  38  L.  ed.  231 ;  Moulor  v.  American 
Ins.  Co.,  Ill  U.  S.  335,  4  Sup.  Ct.  Rep.  466,  28  L.  ed.  447; 
Aetna  Ins.  Co.  v.  Jackson,  16  B.  Mon.  242, 

The  views  herein  expressed  as  to  the  proper  construction 
of  the  contracts  and  the  consequent  exemption  of  the  com- 
panies from  liability  is  fully  sustained  by  the  opinion  of  the 
United  States  circuit  court  of  appeals  in  Williamsburg  City 
Fire  Ins.  Co.  v.  Willard,  164  P"'ed.  404 ;  Heuer  v.  Northwestern 
Nat.  Ins.  Co.,  144  111.  393,  33  N.  E.  411,  19  L.  R.  A.  594; 
Eustace  v.  Phoenix  Ins.  Co.  of  Brooklyn,  175  N.  Y.  292,  67 
N.  E.  592,  62  L.  R.  A.  651 ;  Germania  Fire  Ins.  Co.  v.  Roost, 
55  Ohio  St.  581,  60  Am.  St.  Rep.  711,  45  N.  E.  1097,  36  L. 
R.  A.  236;  Imperial  Ins.  Co.  v.  Fargo,  95  U.  S.  227,  24  L. 
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ed.  428,  and  by  the  opinion  of  this  court  in  Montgomery  v. 
Firemen's  Ins.  Co.,  16  B.  Mon.  427.  In  that  case  the  boat  was 
set  on  fire  and  burned  by  the  bursting  of  the  boiler.  The 
contention  of  the  insured  was  that  the  excepting  clause  merely 
relieved  the  company  from  liability  for  loss  arising  from  the 
damage  caused  by  the  bursting  of  the  boiler,  and  not  from 
loss  occasioned  by  fire  that  resulted  from  the  ^^  bursting  of 
the  boiler.  But  the  company  was  held  not  liable,  the  court 
ruling  that  the  exception  in  the  policy  saved  it  from  liability 
for  fire  that  was  directly  caused  by  the  bursting  of  the  boiler, 
the  contract  of  insurance  and  the  excepting  clause  being  in 
all  substantial  particulars  like  the  contracts  here  involved. 
The  contract  describing  the  perils  or  risks  undertaken  by  the 
insurer  as  set  out  in  the  opinion  states  that:  "They  are  of 
rivers,  fire,  enemies,  pirates,  assailing  thieves,  etc.  And  after 
the  usual  clause  authorizing  the  insured  in  case  of  loss  or 
misfortune  to  labor,  travel,  etc.,  for  the  defense,  recovery, 
etc.,  of  the  boat,  follows  a  clause  by  which  it  is  agreed  that 
this  insurance  company  is  not  liable  for  any  loss  or  damage 
which  may  arise  from,  or  be  occasioned  by,  the  said  boat 
being  unduly  laden,  nor  for  any  loss  arising  from  the  ex- 
plosion of  gunpowder,  the  bursting  of  boilers,  the  collapsing 
of  the  flues,  or  breaking  of  the  engine,  or  any  part  thereof, 
except  from  unavoidable  external  cause  or  causes."  Said  the 
court:  "We  think  there  is  no  room  for  reasonable  doubt 
on  the  evidence  that  the  fire  which  actually  destroyed  the 
boat  was  caused  directly  and  immediately  by  the  bursting  of 

the  boiler The   argument  is  that  loss  by  fire  being 

expressly,  and  loss  by  bursting  of  boilers  impliedly,  included 
among  the  perils  insured  against,  and  the  insurer  being  by 
the  succeeding  clause  exempt  from  liability  for  loss  by  burst- 
ing of  boilers  only,  the  liability  for  loss  by  fire  remains,  what- 
ever may  have  been  the  cause  of  the  fire,  because  the  insur- 
ance against  loss  by  fire  is  not  restricted  by  any  reference 
to  the  cause  which  may  produce  it ;  that  the  clause  containing 
the  exemption  is  an  exception  of  hazards  or  losses  of  a  par- 
ticular description  from  the  general  undertaking  of  the  in- 
surer, which  must  have  been  understood  ^^  as  including 
them,  and  that,  as  the  description  of  the  perils  insured 
against  should  be  liberally  construed  to  effectuate  the  ex- 
pected indemnity,  the  same  reason  requires  that  the  excep- 
tion inserted  by  the  insurer  for  his  own  benefit  should  be 
construed  strictly,  and  forbids  the  exemption  of  the  insurer 
from  his  express  undertaking  without  the  express  exception 

of   a   loss   within   that   undertaking We   think    that, 

when  it  is  plainly  said  in  the  negative  clause  that  the  com- 
pany is  not  liable  for  any  loss  arising  from  the  bursting  of 
boilers,  the  insured  must  have  understood  this  language  ac- 
cording to  its  obvious  meaning,  and  could  not  have  expected 
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the  company  to  be  liable  for  any  loss  arising  from  the  burst- 
ing of  boilers,  and  that,  although  the  burning  of  the  boat  or 
any  injury  by  fire  does  not  always  nor  often  attend  the  burst- 
ing of  its  boilers,  yet  as  he  must  have  known  that  it  did  some- 
times or  at  least  that  it  might  sometimes  be  the  necessary  and 
inevitable  consequence  of  that  cause,  and  as  he  must  have 
understood  that  a  loss  so  happening  would  be  a  loss  arising 
from  the  bursting  of  boilers,  he  could  not  have  expected  the 
company  to  be  liable  for  such  loss,  when  it  was  expressly 
agreed  that  they  were  not  liable  for  any  loss  arising  from 
the  bursting  of  boilers.  Even  if  the  policy  had  expressly  in- 
sured against  the  bursting  of  boilers  as  well  as  against  fire, 
it  would  not  have  occurred  to  any  ordinary  mind  that  the 
comprehensive  declaration  that  the  company  is  not  liable  for 
any  loss  arising  from  the  bursting  of  boilers  should  be  re- 
stricted to  the  immediate  effects  of  the  explosive  force  of  the 
steam,  and  would  not  embrace  a  loss  by  fire,  although  it 
should  be  in  fact  the  necessary  and  immediate  consequence 
and  attendant  of  the  actual  explosion.  As  the  company  did 
not  in  terms  assume  ^''  the  peril  of  any  loss  arising  from  the 
bursting  of  boilers,  there  is  no  reason  on  the  face  of  the  policy 
why  the  declaration  of  nonliability  for  any  such  loss,  if  re- 
garded as  an  exception  to  a  liability  which  would  otherwise 
exist,  should  not  be  understood  as  an  exception  to  the  liability 
for  a  loss  by  fire  necessarily  and  immediately  caused  by  the 
bursting  of  boilers." 

We  have  endeavored  to  point  out  that  it  was  intended  by 
the  contracts  to  exempt  the  insurer  from  liability  from  loss 
by  fire  caused  by  riot,  and  that  the  policies  when  read  as  a 
whole  have  this  effect,  and  have  shown  that  this  interpreta- 
tion is  supported  by  ample  authority.  But  it  is  strongly 
pressed  upon  us  by  counsel  for  appellee  that  the  words  upon 
which  the  exemption  is  based  do  not  have  the  effect  in- 
tended, and  that  the  construction  contended  for  by  the  com- 
panies is  not  only  unreasonable,  but  at  variance  with  respect- 
able authority.  The  argument  is  made:  That  if  the  com- 
panies intended  to  protect  themselves  from  loss  by  fire  caused 
by  riot,  they  should  have  inserted  in  and  as  a  part  of  the 
clause  the  words  "by  fire,"  so  that  it  would  read:  "This 
company  shall  not  be  liable  for  loss  by  fire  caused  directly 
or  indirectly  by  invasions,  insurrection,  riot,  civil  war,  or 
commotion,  or  military  or  usurped  power,  or  by  order  of 
any  civil  authority."  That  the  clause  as  written  only  ex- 
empts the  companies  from  loss  caused  by  invasion,  insurrec- 
tion, riot,  civil  war,  or  commotion,  or  military  or  usurped 
power,  or  by  authority  of  any  civil  authority,  independent 
of  fire.  That  the  words  "except  as  hereinafter  provided," 
in  the  sentence  before  mentioned,  mean,  when  applied  to  the 
excepting  clause,  that  the  insurer  shall  not  be  liable  for  loss 
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caused  by  riot  alone,  but  not  loss  caused  by  fire  that  is  the 
result  of  the  riot.  This  construction,  as  we  have  heretofore 
*®  noted,  does  violence  to  the  meaning  of  the  contract,  and 
renders  utterly  meaningless  the  words  ''except  as  herein- 
after provided."  But  as  counsel  for  appellee  has  furnished 
us  with  some  authority  that  apparently  supports  his  con- 
tention, we  will  notice  the  cases  relied  upon. 

The  principal  case  depended  upon  to  support  the  conten- 
tion of  appellee  is  Commercial  Ins.  Co.  v.  Robinson,  64  111. 
265,  16  Am.  Rep.  557.  The  policy  in  that  case  provided  that 
the  company  should  not  be  liable  "for  any  loss  or  damage 
by  fire  caused  by  means  of  an  invasion,  insurrection,  riot, 
civil  commotion,  or  military  or  usurped  power,  ....  nor 
for  any  loss  caused  by  the  explosion  of  gunpowder,  cam- 
phine,  or  any  explosive  substance,  or  explosion  of  any  kind. ' ' 
It  was  contended  for  the  company  that  this  clause  protected 
it  from  liability  from  any  loss  by  fire  if  the  fire  was  pro- 
duced by  an  explosion.  On  the  other  hand,  it  was  argued 
for  the  insured  that  the  clause  protected  the  company  only 
against  loss  occasioned  directly  by  an  explosion,  and  not 
against  loss  from  fire  where  the  fire  was  caused  by  an  explo- 
sion. In  considering  the  case  the  court  said:  "It  will  be 
observed  that  in  a  clause  of  the  policy  preceding  the  one 
under  consideration  the  company  stipulated  that  it  should 
not  be  liable  for  any  loss  or  damage  by  fire  caused  by  means 
of  an  invasion,  insurrection,  etc.  Here  exemption  is  spe- 
cially secured  against  liability  for  losses  by  fire  caused  in  a 
certain  manner.  But  the  clause  under  consideration  leaves 
out  the  words  'by  fire.'  It  secures  exemption  from  liability 
for  losses  caused  by  explosion,  but  not  from  liability  for 
losses  by  fire  caused  by  explosion.  The  difference  in  phrase- 
ology between  the  two  clauses  is  so  marked  that,  when  we 
consider  their  connection  with  each  other,  we  ^^  cannot  re- 
sist the  conclusion  that  the  difference  was  intended 

But,  say  the  counsel  for  appellant,  this  company  does  not 
profess  to  insure  against  losses  by  explosion,  but  only  by  fire, 
and  the  clause,  construed  as  we  construe  it,  is  unmeaning,  or, 
at  least,  useless;  but  not  so.  The  clause  was  designed  to 
apply  to  all  cases  where  the  explosion  was  the  immediate 
cause  of  the  loss.  Suppose  fire  is  carelessly  applied  to 
powder  or  other  explosive  substance.  An  explosion  follows 
which  rends  furniture  and  building.  This  explosion  is  the 
result  of  the  ignition  of  the  explosive  material,  and  it  might 
be  claimed  that  the  loss  caused  thereby  was  a  loss  caused 
by  fire.  The  courts  might  not  so  hold,  independently  of  the 
clause  in  the  policy,  but  we  can  well  understand,  when  we 
examine  these  policies,  that  the  insurers  may  have  intro- 
duced this  clause  for  the  purpose  of  leaving  no  room  for 
argument  or  doubt.     Again,  suppose  a  case  where  a  fire  is 
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speedily  subdued,  but  before  it  is,  it  has  ignited  powder,  and 
an  explosion  has  taken  place  which  has  caused  much  damage, 
but  has  not  extended  the  fire.  In  such  a  case  the  company 
would  claim  they  were  protected  by  this  clause  from  the 
liability  for  the  consequences  of  the  explosion,"  We  gather 
from  this  opinion  that  the  ground  upon  which  the  court  held 
the  company  liable  was  due  .to  the  peculiar  phraseology  of 
the  exemption  clauses,  as  in  one  clause  the  words  "by  fire" 
were  inserted,  and  in  the  other  omitted,  thereby  leaving  room 
for  doubt  whether  or  not  it  was  intended  to  exempt  the 
company  from  liability  for  fire  caused  by  explosion;  and  to 
the  further  fact  that  explosion  and  fire  are  often  so  closely 
identified,  as  when  the  fire  follows  an  explosion  or  an  ex- 
plosion follows  the  fire,  that  it  was  deemed  prudent  to  insert 
a  provision  exempting  the  company  from  liability  for  ^**  loss 
caused  by  the  explosion  as  distinct  from  the  loss  caused  by 
the  fire. 

In  Heffron  v.  Kittaning  Ins.  Co.,  132  Pa.  580,  20  Atl. 
698,  the  exemption  clause  was  the  same  as  the  one  in  the 
Robinson  case  (64  111.  265,  16  Am.  Rep.  557).  Here,  as  in 
the  Robinson  case,  the  fire  was  caused  by  an  explosion;  and 
the  court  followed  the  reasoning  in  that  case.  As  illustrat- 
ing that  no  little  importance  was  attached  to  the  fact  that 
the  fire  was  caused  by  an  explosion,  and  for  that  reason  the 
exemption  clause  was  strictly  construed  against  the  com- 
pany, the  court  said:  "Indeed,  damage  by  these  two  instru- 
mentalities— that  is  fire  and  explosion — are  so  quite  alike  that 
the  two  are  very  naturally  associated  together,  and  may  well 
appear  in  conjunction  with  each  other  in  the  midst  of  ex- 
cepted losses  by  fire.  Nor  are  losses  by  explosion  foreign  to 
the  risks  assumed  by  insurance  against  fire.  They  are  like 
the  damages  by  smoke  and  water,  losses  by  theft,  destruction 
by  the  falling  of  buildings,  or  injury  by  fire  agencies,  with- 
out actual  ignition,  all  of  which  are  to  be  found  among  the 
losses  excepted  against  in  clauses  in  policies  of  insurance  sim- 
ilar to  the  one  under  consideration.  Losses  by  explosions,  as 
by  concussions  merely,  which  we  find  joined  together  in  this 
policy,  are  thus  proper  subjects  of  exceptions  from  the  gen- 
eral liability  assumed  thereby,  and  there  is  nothing  which 
requires  us  to  hold  that  more  than  this  was  intended  to  be 
covered."  In  the  case  of  Boatman's  Fire  etc.  Ins.  Co.  v. 
Parker,  23  Ohio  St.  85,  13  Am.  Rep.  228,  the  fire  was  also 
caused  by  an  explosion.  The  exemption  clause  was  similar 
to  the  one  in  the  Robinson  case,  and  the  court  in  holding 
the  company  liable  turned  its  decision  largely  on  the  wording 
of  the  exemption  clause,  thus  distinguishing  the  case  from 
United  Life  etc.  ^i  Ins.  Co.  v.  Foote,  22  Ohio  St.  340,  10 
Am.  Rep.  735,  in  which  the  same  court  reached  a  different 
conclusion. 
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Other  eases  might  be  cited  in  which  the  courts  have  con- 
strued ambiguous  exemption  clauses  against  the  insurer  prop- 
erly resolving  all  questions  of  doubtful  construction  in  favor 
of  the  insured;  but  it  veould  serve  no  useful  purpose  to  fur- 
ther extend  this  opinion  in  distinguishing  this  class  of  cases 
from  the  ones  before  us.  If  we  were  in  doubt  as  to  the  cor- 
rect construction  of  these  policies,  we  would  resolve  the  doubt 
in  favor  of  the  insured.  If  the  policies  were  reasonably  sus- 
ceptible of  two  constructions,  we  would  give  them  that  con- 
struction that  would  save  the  risk  of  the  policy-holder.  But, 
as  in  our  opinion  the  contracts  are  not  fairly  open  to  any 
construction  other  than  the  one  we  have  given  them,  the 
judgment  of  the  lower  court  in  each  case  must  be  reversed, 
with  directions  to  overrule  the  demurrer  to  the  answer  as 
amended  in  each  case,  and  for  further  proceedings  in  con- 
formity with  this  opinion. 


A  Biot  is  Generally  Defined  to  be  a  tumultuous  disturbance  of  the 
peace  by  a  number  of  persons  who  assembled  of  their  own  authority 
and  without  authority  of  law,  with  intent  materially  to  assist  each 
other,  against  all  opposition,  in  putting  their  design  into  execution 
in  a  violent  manner,  whether  the  object  is  lawful  or  unlawful:  See 
the  note  to  State  v,  Jenkins,  94  Am.  Dec.  136;  Adamson  v.  City  of 
New  York,  188  N.  Y.  255,  117  Am.  St.  Eep.  863,  and  cases  cited  in 
the  cross-reference  note  thereto. 

Where  Insured  Property  is  Burned  by  a  Party  of  Men  at  Night, 
who  fire  shots  and  drive  away  the  watchman,  the  insurance  company 
is  not  liable  for  the  loss  under  a  policy  providing  that  it  shall  not 
be  liable  for  fire  caused  by  "invasion,  insurrection,  riot,  civil  com- 
motion, or  military  or  usurped  power":  Lycoming  Fire  Ins.  Co.  v. 
Schwenk,  95  Pa.  89,  40  Am.  Eep.  629. 


SOUTH    COVINGTON    AND    CINCINNATI    RAILWAY 
COMPANY  V.  RAYIVIER. 

[132  Ky.  187,  116  S.  W.  281.] 

DAMAGES  FOR  PEESONAL  INJURY— Confining  to  AUega- 
tions. — When  the  plaintiff  in  a  personal  injury  case  avers  the  amount 
of  her  expenses  for  medical  attention  and  the  amount  she  has  lost 
in  wages,  her  recovery  should  be  confined  to  the  allegations.  It  is 
error  to  instruct  the  jury  to  allow  reasonable  compensation  for  med- 
ical expenses  and  for  time  lost.     (pp.  178,  179.) 

STREET  RAILWAY — Passenger  Injured  by  Conductor  Assist- 
ing Her. — Where  a  conductor,  having  reasonable  ground  to  believe 
that  a  woman  boarding  the  car  while  in  motion  is  in  danger,  holds 
or  jerks  her  to  prevent  her  falling  from  the  car,  using  no  more  force 
than  appears  necessary,  the  railway  company  is  not  liable  if  thereby 
she  is  accidentally  hurt.     (p.  179.) 

WITNESS — Cross-examination  of  liailway  Employe. — In  an 
action  by  a  passenger  against  a  street  railway  company  for  per- 
Am.  St.  Rep.,  Vol.  136 — 12 
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Bonal  injuries,  the  plaintiff  may  show  on  cross-examination  of  a 
witness  that  he  is  an  employ^  of  the  company  and  what  his  relations 
to  the  company  are,  but  other  questions  as  to  how  he  discharges  his 
duty  to  the  company  should  not  be  allowed,  unless  they  show  ni* 
bias.     (p.  179.) 

L.  J.  Crawford,  for  the  appellant. 
Arthur  C.  Hall,  for  the  appellee. 

*^®  HOBSON,  J.  Appellee,  Lilly  Raymer,  was  a  cigar 
maker.  She  lived  in  Dayton,  Kentucky,  and  worked  in  Cin- 
cinnati. She  went  from  her  home  to  her  work  every  morning 
on  the  street-car  line  of  appellant.  One  morning  as  she  was 
going  over  to  her  work  she  got  upon  a  closed  car.  When  this 
car  reached  a  certain  point  on  the  road,  it  stopped  behind  an 
open  car.  The  open  car  went  no  farther  than  that  point, 
and  was  standing  there  waiting  for  its  time  to  start  back. 
When  her  car  stopped,  she  got  off  and  went  forward  to  the 
open  car  with  the  view  of  riding  over  to  Cincinnati  in  the 
open  car  as  it  was  a  beautiful  morning,  rather  than  on  the 
closed  car.  About  the  time  that  her  car  stopped,  the  time 
arrived  for  the  open  car  to  go,  and  the  conductor  rang  his 
bell  for  the  motorman  to  start  up.  There  is  a  difference  in 
the  testimony  as  to  whether  the  car  started  before  she  reached 
it.  She  says  it  had  not  started  when  she  reached  it.  The 
conductor  and  all  of  the  other  witnesses  in  the  case  say  that 
the  car  started  when  he  rang  the  bell;  that  appellee  was  mak- 
ing a  rush  to  it,  and  the  conductor,  seeing  this,  rang  a  second 
beU  for  the  car  to  stop;  that  before  the  car  stopped  she 
reached  it,  and,  seizing  the  rod  at  the  rear  with  one  hand, 
stepped  upon  the  first  step.  The  car  was  going  around  a 
curve,  and  the  conductor,  who  was  standing  on  the  rear  plat- 
form, fearing  that  she  would  be  thrown  off  before  the  car 
stopped,  reached  down  with  his  arm,  and  held  or  pulled  her 
upon  the  platform.  When  he  did  this,  her  thumb,  which  had 
gotten  fastened  behind  the  iron  bar,  was  dislocated,  and  her 
arm  was  wrenched.  She  brought  this  suit  to  *®^  recover  for 
her  injuries,  and,  a  verdict  and  judgment  having  been  ren- 
dered in  her  favor  in  the  sum  of  three  hundred  dollars,  the 
railway  company  appeals. 

She  alleged  in  her  petition  that  she  had  expended  for  medi-* 
cal  attention  forty  dollars  and  had  lost  wages  to  the  amount 
of  thirty-five  dollars.  There  was  testimony  on  the  trial  from 
which  the  jury  might  have  fixed  the  reasonable  expense  for 
medical  attention  at  seventy-five  dollars  or  more,  and  there 
was  also  testimony  that  the  plaintiff  had  been  unable  to  work 
at  her  business  from  the  time  of  her  injury,  which  was  some 
time  before  the  trial,  and  that  she  was  earning  about  seven 
dollars  a  week.  The  court  by  its  instruction  told  the  jurj% 
among  other  things,  that  they  should  find  for  her  a  reason- 
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able  compensation  for  her  expenses  for  medical  attention  and 
for  the  time  lost,  if  any,  by  reason  of  her  injury.  As  she 
had  averred  the  amount  of  her  expenses  for  medical  atten- 
tion and  the  amount  that  she  had  lost  in  wages,  her  recovery 
should  have  been  confined  to  the  allegations  of  the  petition, 
and  it  was  erroneous  for  the  court  to  allow  her  to  recover  for 
time  lost  and  for  expenses  for  medical  attention  without  re- 
gard to  the  allegations  of  the  petition  on  the  subject :  Louis- 
ville &  N.  R.  R.  Co.  V.  Watkins,  24  Ky.  Law  R«p.  1464,  71 
S.  W.  882 ;  Louisville  &  N.  R.  R.  Co.  v.  Mason,  24  Ky.  Law 
Hep.  623,  72  S.  W.  27.  While  the  instructions  given  by  the 
court  presented  the  plaintiff's  side  of  the  case,  thej'-  did  not 
adequately  present  the  defense.  It  was,  in  effect,  conceded 
that  the  plaintiff's  thumb  was  hurt,  but  it  was  insisted  that 
the  hurting  of  her  thumb  was  due  to  her  accidentally  getting 
it  wedged  between  the  rod  of  the  car  and  another  piece 
of  iron,  and  that  the  conductor,  not  knowing  this,  did  what 
seemed  to  be  reasonably  proper  to  keep  her  from  falling  off 
the  car  while  it  was  going  around  the  curve.  If  the  con- 
ductor, standing  *®^  on  the  platform,  had  seen  that  she  was 
in  danger  of  falling  off  the  platform,  and  had  taken  no  steps 
for  her  protection,  but  had  allowed  her  to  fall  off  when  by 
ordinary  care  he  could  have  prevented  it,  the  defendant 
would  be  liable,  and  it  is  not  liable  if  what  he  did  was  within 
his  duty  under  the  circumstances.  The  great  weight  of  evi- 
dence shows  that  the  car  was  in  motion  when  she  reached 
it,  and  that  the  conductor  had  to  act  upon  the  spur  of  the 
moment,  as  she  was  in  danger  of  being  thrown  off.  Her  tes- 
timony is  that  he  was  rough,  and  that  his  manner  was  in- 
sulting. All  the  other  testimony  is  to  the  effect  that  he  was 
simply  trj'ing  to  do  his  duty. 

In  presenting  this  view  of  the  case  to  the  jury  on  another 
trial  the  court  will  give  them  the  following  instruction:  "If 
the  plaintiff  attempted  to  get  on  the  car  while  in  motion, 
and  the  conductor  had  reasonable  ground  to  believe  she  was 
in  danger  of  falling  from  the  car,  it  was  his  duty  to  take 
such  steps  for  her  protection  as  under  the  circumstances  ordi- 
nary care  required;  and  if  in  holding  or  jerking  her  to  pre- 
vent her  from  falling  from  the  car  he  used  no  more  force 
than  reasonably  appeared  to  be  necessary  under  the  circum- 
stances for  her  protection,  and  she  was  thus  accidentally  hurt, 
the  law  is  for  the  defendant  and  the  jury  should  so  find." 
On  the  cross-examination  of  a  witness  introduced  by  the  rail- 
way company,  the  plaintiff  may  show  that  the  witness  is  an 
employe  of  the  company,  and  what  his  relations  to  the  com- 
pany are.  But  other  questions  as  to  how  he  discharges  his 
duty  to  the  company  should  not  be  allowed,  unless  they  go 
to  show  the  bias  of  the  witness.     On  the  return  of  the  case 
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the  plaintiff  will  be  allowed  to  amend  her  petition  if  she  de- 
sires to  do  so. 

^"*  Judgment  reversed,  and  cause  remanded  for  a  new 
trial. 


The  True  Rule  Governing  the  Duty  of  Fansenger  Carriers  is  that  for 
the  safety  of  their  passengers  they  are  required  to  exercise  the  highest 
degree  of  care  reasonably  to  be  expected  from  human  vigilance  and 
foresight,  in  view  of  the  mode  and  character  of  the  conveyance 
adopted,  and  consistent  with  the  practical  prosecution  of  their  busi- 
ness: Colorado  etc.  Ey.  Co.  v.  McGeorge,  46  Colo.  15,  133  Am.  St. 
Eep.  43. 


ELSWICK  V.  MATNET. 

[132  Ky.  294,  116  S.  W.  718.] 

VENDOR'S  LIEN — Waiver  by  Personal  Security  or  Judgment 
The  taking  of  personal  security,  or  the  recovery  of  a  personal  judg- 
ment and  an  attempt  to  make  the  debt  by  execution,  does  not  ordi- 
narily amount  to  a  waiver  of  a  vendor's  lien.     (p.  185.) 

RES  JUDICATA — Matters  That  Might  have  Been  Idtigated, — 
A  judgment  on  the  merits  is  conclusive  between  the  parties  in  a  sub- 
sequent action  upon  the  same  cause,  not  only  as  to  all  matters  liti- 
gated, but  as  to  every  ground  of  recovery  or  defense  which  might 
have  been  presented  or  determined  therein,  either  at  law  or  in  equity, 
(pp.  185,  186.) 

Roscoe  Vanover,  for  the  appellant. 

James  M.  Roberson,  for  the  appellee. 

296  SETTLE,  C.  J.  These  appeals  are  from  the  same 
judgment.  Both  were  granted  by  the  court  below,  and  by 
an  agreement  of  the  parties  have  been  submitted  and  heard 
together  in  this  court.  As  a  matter  of  convenience  T.  L.  Els- 
wick  will  in  the  opinion  be  called  appellant,  and  Nelson  Mat- 
ney  appellee.  The  action  out  of  which  these  appeals  arose 
was  instituted  by  appellee  against  appellant  in  the  court  be- 
low to  obtain  the  cancellation  of  a  deed  made  the  latter  by 
the  master  commissioner  of  the  Pike  circuit  court,  under  an 
order  of  that  court  entered  in  the  case  of  M.  E.  McCombs 
etc.  V.  Alex  Matney  etc.,  and  which  purported  to  convey  ap- 
pellant an  undivided  half  of  a  two  hundred  acre  tract  of 
land  situated  on  the  Louisa  fork  of  Big  Sandy  river  in  Pike 
county,  it  being  alleged  in  the  petition  that  appellee  is  the 
owner  and  in  possession  of  the  land ;  that  appellant  is  casting 
a  cloud  upon  his  title  by  wrongfully  and  illegally  claiming 
to  be  the  owner  and  entitled  to  the  possession  of  an  undivided 
half  thereof  by  virtue  of  the  commissioner's  deed  referred  to, 
and  that  the  deed  in  question,  the  order  directing  its  execu- 
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tion,  and  the  judgment  of  the  court  under  which  an  undi- 
vided half  of  the  land  was  sold  and  purchased  by  appellant 
were  and  are  each  and  all  void.  After  further  averments  as 
to  the  derivation  and  superiority  of  appellee's  title  to  the 
land,  and  attacking  that  attempted  to  be  asserted  by  appel- 
lant, the  petition  concludes  with  a  prayer  that  appellant's 
*^''  deed  be  set  aside  and  appellee's  title  to  the  land  quieted. 

There  is  practically  no  disagreement  between  the  parties 
as  to  the  facts  upon  which  the  controversy  rests.  It  is  ad- 
mitted that  the  land  in  controversy  was  formerly  owned  by 
William  Bishop,  Sr.,  and  that  he  by  deed  of  March  22,  1889, 
sold  and  conveyed  it  to  Alex  Matney  and  John  Matney  at 
the  price  of  $800,  of  which  amount  $300  was  then  paid  by 
the  grantees,  and  for  the  remainder  they  executed  two  notes, 
one  for  $300,  payable  May  1,  1890,  and  the  other  for  $200 
payable  May  1,  1891.  All  this  was  fully  stated  in  the  deed, 
which  expressly  retained  a  lien  upon  the  land  to  secure  the 
payment  of  the  notes.  The  deed  was  at  once  duly  recorded 
in  the  office  of  the  clerk  of  the  Pike  county  court.  In  addi- 
tion Jane  Matney  placed  her  name  to  the  note  of  $200,  pre- 
sumably as  surety,  though  that  fact  does  not  affirmatively 
appear  of  record;  nor  does  it  appear  whether  she  was  the 
wife  of  Alex  Matney  or  John  Matney,  or  what  relation,  if 
any,  she  bore  to  them  or  either  of  them.  On  September  15, 
1892,  Alex  Matney  executed  to  M.  E.  McComb  and  I.  M. 
Webb  a  mortgage  upon  his  undivided  half  of  the  land,  which 
had  been  conveyed  him  and  John  Matney  by  Wm.  Bishop, 
Sr.,  to  secure  the  payment  of  a  note  of  $400,  and  the  mort- 
gage was  shortly  thereafter  duly  recorded.  In  the  meantime 
the  $300  note  executed  by  Alex  and  John  Matney  to  Wm. 
Bishop,  Sr.,  for  the  first  deferred  payment  on  the  land,  and 
which  became  due  May,  1890,  seems  to  have  been  paid  at 
maturity;  but  the  note  of  $200,  executed  by  them  and  Jane 
Matney  to  Bishop,  was  not  paid  when  it  became  due,  May  1, 
1891,  and  shortly  thereafter  Wm.  Bishop,  Sr.,  brought  in  the 
Pike  circuit  court  an  action  at  law  upon  it  ^®^  against  the 
obligors  and,  after  they  were  duly  summoned,  obtained  a  per- 
sonal judgment  against  each  of  them.  It  does  not,  however, 
clearly  appear  from  the  record  whether  this  action  was  in- 
stituted before  or  after  the  execution  of  the  mortgage  from 
Alex  Matney  to  McCombs  and  Webb,  nor  is  this  material  in 
view  of  subsequent  events. 

In  due  course  an  execution  issued  on  the  personal  judg- 
ment obtained  by  William  Bishop,  Sr.,  against  Alex  Matney, 
John  Matney,  and  Jane  Matney,  which,  while  in  full  force, 
was  levied  by  the  sheriff  upon  the  two  hundred  acres  of  land 
Bishop  sold  and  conveyed  Alex  Matney  and  John  IMatiiey. 
After  due  advertisement  there  was  a  sale  of  the  land  by  the 
sheriff  under  the  execution  levy,  and  at  that  sale  Wm.  Bishop, 
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Sr.,  being  the  highest  and  best  bidder,  became  the  purchaser 
of  the  whole  thereof  at  the  amount  due  upon  the  execution, 
which  included  the  principal  of  the  $200  note,  interest  thereon 
from  its  date,  and  the  costs  of  the  suit  and  sale.  After  the 
sale  of  the  land  under  Bishop's  execution,  McCombs  and 
Webb  brought  an  action  in  equity  to  recover  of  Alex  Matney 
the  amount  of  their  note  against  him,  and  to  enforce  their 
iiiortgage  lien  upon  Alex  Matney 's  undivided  half  of  the  two 
hundred  acre  tract  of  land,  in  satisfaction  thereof.  Judg- 
ment was  rendered  in  the  last-named  action  as  prayed,  and 
at  the  sale  by  the  master  commissioner  of  Alex  Matney 's  in- 
terest in  the  land,  made  as  directed  by  the  judgment  in  favor 
of  McCombs  and  Webb,  the  appellant,  Elswick,  became  the 
purchaser  at  the  amount  of  the  judgment  debt.  He  did  not, 
however,  obtain  a  deed  to  Alex  Matney 's  undivided  half  of 
the  land  thus  sold  for  more  than  a  year  after  the  sale;  but, 
whether  the  delay  was  because  the  judgment  debtor  had  an 
equity  of  redemption  in  the  land,  or  ^®^  from  some  other 
cause,  does  not  appear.  Neither  appellee  nor  William  Bishop, 
Sr.,  was  a  party  to  the  action  brought  by  McCombs  and  Webb, 
nor  were  the  latter  parties  to  the  action  brought  by  William 
Bishop,  Sr.,  against  Alex,  John,  and  Jane  Matney.  Prior 
to  the  decretal  sale,  and  fully  a  year  after  the  purchase  of 
the  entire  two  hundred  acre  tract  by  William  Bishop,  Sr.,  at 
the  sale  under  his  execution,  he  made  a  verbal  or  parol  sale 
of  the  whole  to  the  appellee,  Nelson  Matney,  at  the  price  of 
$200,  for  which  the  latter  gave  his  note.  At  that  time  Alex 
and  John  Matney 's  equity  of  redemption  had  expired,  and 
soon  thereafter  appellee,  by  virtue  of  his  purchase  of  the  land 
from  Bishop  and  of  its  previous  sale  under  Bishop's  execu- 
tion, received  from  the  sheriff  of  Pike  county  a  deed  convey- 
ing it  to  him,  which  deed  was  made  by  that  officer  upon 
Bishop's  order,  and  in  which  Alex  Matney,  John  Matney,  and 
Jane  Matney,  all  united  to  ratify  appellee's  purchase  of  the 
land,  and  devest  themselves  of  all  interest  therein.  This  deed 
was  immediately  put  to  record  in  the  Pike  county  court 
clerk's  office. 

After  appellee's  purchase  of  the  land  from  William  Bishop, 
Sr.,  and  the  obtention  of  his  deed  from  the  sheriff.  Bishop 
died  intestate,  and  soon  thereafter  William  Bishop,  Jr.,  as 
administrator  of  his  estate,  sued  in  the  Pike  circuit  court  to 
recover  of  appellee  the  amount  he  had  agreed  to  pay  the  in- 
testate for  the  land,  and  to  enforce  a  vendor's  lien  thereon 
for  its  payment.  In  that  action  appellee  filed  an  answer 
denying  any  indebtedness  to  the  decedent's  estate  for  the 
land,  and  alleging  payment  in  full  of  the  consideration. 
During  the  pendency  of  the  action  the  appellant  was  upon 
his  petition  made  a  party,  and  the  petition  taken  as  an  answer 
and  counterclaim.     Appellant  therein  denied  that  the  admin- 
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istrator  of  the  ^^^  estate  of  William  Bishop,  deceased,  had 
or  held  a  lien  upon  the  land;  set  up  the  execution  by  Alex 
Matney  of  the  mortgage  to  McCombs  and  Webb;  the  bring- 
ing of  the  suit  by  the  latter  to  enforce  the  mortgage  lien ; 
the  judgment  and  sale  thereunder  of  the  land  in  satisfaction 
thereof;  its  purchase  by  him,  and  the  confirmation  by  the 
court  of  the  sale.  In  addition,  he  alleged  that  the  mortgage 
lien  of  MeCombs  and  Webb,  and  his  title  acquired  by  pur- 
chase at  the  decretal  sale,  were  superior  to  the  lien  attempted 
to  be  asserted  by  Bishop's  administrator,  and  also  to  what- 
ever title  appellee  acquired  to  the  land  under  his  purchase 
from  William  Bishop,  Sr.,  and  the  sheriff's  deed.  Upon  the 
submission  of  that  case  the  circuit  court  rendered  judgment 
sustaining  appellee's  plea  of  payment  as  to  the  alleged  lien 
debt  asserted  by  Bishop's  administrator,  dismissed  the  latter 's 
petition,  and  also  dismissed  the  petition,  answer,  and  coun- 
terclaim of  appellant.  Appellant  excepted  to  the  judgment, 
prayed  and  was  granted  an  appeal,  but  failed  to  prosecute 
it;  and,  as  more  than  two  years  have  elapsed  since  the  judg- 
ment was  rendered,  it  is  now  too  late  for  him  to  do  so. 

In  the  present  action,  brought  by  appellee  to  quiet  his 
title  to  the  land  in  controversy,  appellant  filed  an  answer  and 
counterclaim  containing  a  traverse  of  the  averments  of  the 
petition,  and  alleging  title  in  himself  to  that  undivided  half 
of  the  land  formerly  owned  by  Alex  Matney ;  his  title  having 
been  acquired,  as  claimed,  by  virtue  of  the  judgment  enforc- 
ing the  mortgage  lien  of  McCombs  and  Webb,  rendered  in 
the  suit  brought  by  them  against  Alex  Matney,  and  his  (ap- 
pellant's) purchase  of  Alex  Matney 's  half  of  the  land  at  the 
decretal  sale,  for  which  he  later  received  a  deed  by  order  of 
the  court  from  the  master  commissioner.  Appellant's  answer 
contains  the  further  ^®*  averments  that  appellee's  vendor, 
Bishop,  by  taking  personal  security  upon  the  $200  note  he 
received  from  Alex  Matney  and  John  Matney  for  the  last 
deferred  payment  on  the  land  in  controversy,  and  by  obtain- 
ing a  personal  judgment  against  the  makers  and  proceedings 
to  collect  the  same  by  execution,  waived  and  lost  the  lien 
retained  by  the  deed  he  made  to  them,  and  also  that  at  the 
time  of  the  sale  of  the  land  under  his  execution,  and  its  sale 
thereafter  to  appellee  by  Bishop,  both  knew  of  the  existence 
of  the  mortgage  lien  of  McCombs  and  Webb,  and  appellee 
was  therefore  a  purchaser  with  notice  thereof,  and  of  appel- 
lee's title,  acquired  as  purchaser  at  the  sale  of  Alex  Matney 's 
half  of  the  land  in  satisfaction  of  the  lien  of  McCombs  and 
Webb.  The  answer  was  made  a  cross-petition  against  John 
Matney,  it  being  alleged  that  he  is  the  owner  of  an  undivided 
half  of  the  land,  and  that  appellant  is  entitled  to  a  partition 
of  the  land,  one-half  of  which  should  be  allotted  to  him.  and 
the  other  half  to  John  Matney.     Appellee  by  reply  contro- 
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verted  so  much  of  the  answer  as  asserts  title  to  any  part  of 
the  land  in  appellant  or  John  Matney,  and  pleaded  the  judg- 
ment and  record  in  the  former  action  of  Bishop's  adminis- 
trator against  him  (appellee)  as  a  bar  to  such  claim  of  title. 
Upon  the  hearing  the  circuit  court  dismissed  appellee's  peti- 
tion, and  also  the  answer,  counterclaim,  and  cross-petition  of 
appellant,  thereby  refusing  to  grant  either  of  them  the  relief 
prayed.  As  previously  indicated,  each  complains  of  the  judg- 
ment. 

It  will  be  unnecessary  to  consider  on  these  appeals  the  judg- 
ment of  the  circuit  court  in  the  action  of  William  Bishop's 
administrator  against  Nelson  Matney,  except  to  say  that  the 
court,  instead  of  the  action  taken,  should  have  set  aside  the 
sale  made  of  the  land  in  ^^*  controversy  under  the  execu- 
tion in  favor  of  William  Bishop,  Sr. ;  also  the  later  sale  of 
Alex  Matney 's  undivided  half  of  the  land,  made  under  the 
decree  in  the  case  of  McCombs  and  Webb  against  Alex  Mat- 
ney, at  which  the  appellant,  Elswick,  was  the  purchaser,  and 
likewise  the  sale  of  the  land  made  by  William  Bishop,  Sr., 
to  the  appellee,  Nelson  Matney,  and  adjusted  the  rights  of 
all  the  parties  by  adjudging  the  administrator  of  Wm. 
Bishop,  Sr.,  a  lien  upon  the  entire  tract  of  two  hundred  acres 
as  security  for  the  $200  note  executed  to  the  decedent  by 
Alex,  John  and  Jane  Matney,  but  making  appellee,  by  virtue 
of  his  purchase  of  the  land  from  the  decedent,  the  beneficiary 
of  such  lien  instead  of  the  decedent's  administrator,  and 
allowed  appellant,  as  purchaser  under  the  judgment  enforc- 
ing McCombs'  and  Webb's  mortgage,  a  second  lien  upon  the 
undivided  half  interest  of  Alex  Matney  in  the  land  for  the 
amount  of  the  mortgage  debt,  and  then  adjudged  a  sale  of 
the  land  in  such  a  manner  as  would  have  satisfied  the  above 
liens  according  to  priority.  The  court  failed,  however,  to 
enter  in  the  case  of  Bishop's  administrator  against  Nelson 
Matney  such  a  judgment  as  we  have  indicated,  and  the  judg- 
ment actually  rendered  therein,  in  terms  and  effect,  declared 
appellee  the  owner  of  the  land  in  controversy,  by  virtue  of  his 
purchase  thereof  from  William  Bishop,  Sr.,  and  the  sheriff's 
deed  made  him  in  pursuance  thereof,  in  which  Alex  Matney 
and  John  Matney  joined.  But  when  appellant  became  by 
intervening  petition  a  party  to  that  action,  and  therein  set 
up  his  claim  and  alleged  title  to  the  land,  and  assailed  that 
of  appellee  upon  the  grounds  that  the  deed  he  received  of 
the  sheriff  was  void,  and  that  his  vendor,  William  Bishop, 
had  no  title  to  or  lien  upon  the  land  when  he  sold  it  to  appel- 
lee, he  put  in  issue  ^^^  his  own  claim  of  title  as  well  as  that 
of  appellee.  In  overruling  the  contentions  of  appellant  and 
dismissing  his  petition  and  answer,  the  circuit  court  rejected 
his  claim  of  title  to  any  part  of  the  land  in  controversy ;  and. 
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as  the  judgment  has  not  been  reversed  and  is  yet  in  force, 
appellant  is  concluded  by  it. 

By  his  answer,  counterclaim,  and  cross-petition  in  the  in- 
stant case  appellant  relies  upon  the  same  claim  of  title 
pleaded  by  him  in  the  case  of  Bishop's  administrator  against 
Nelson  Matney.  The  only  additional  facts  here  pleaded  are 
that  William  Bishop,  Sr.,  by  taking  personal  security  upon 
the  $200  note  of  Alex  and  John  Matney,  procuring  a  personal 
judgment  against  the  obligors  and  proceeding  by  execution, 
waived  and  lost  his  lien  retained  on  the  land  by  the  deed  to 
the  Matneys,  and  that  appellant  had  not  obtained  the  com- 
missioner's deed  when  he  became  a  party  to  the  former  action. 
These  additions  to  the  former  plea  cannot  alter  the  effect  of 
the  former  judgment.  The  pleading  filed  by  appellant  in  the 
first  case  attacked  the  validity  of  Bishop's  lien  and  denied 
its  existence.  The  one  filed  in  the  present  case  does  the  same 
thing,  but  with  greater  particularity;  this  is  the  only  differ- 
ence. If  it  were  necessary  to  pass  upon  that  question  we 
might  very  properly  say  that  this  court  has  held  that  the 
taking  of  personal  security  is  not  a  waiver  of  a  vendor's  lien, 
unless  there  be  an  actual  intention  to  waive  the  lien :  Bradly 
V.  Curtis,  79  Ky.  327,  2  Ky.  Law  Rep.  329 ;  Colcord  v.  Sea- 
mond,  6  B.  Mon.  265;  McClure  v.  Harris,  12  B.  Mon.  265; 
Beyland  v.  Sewell,  4  Bush,  637.  Nor  does  the  recovery  of  a 
personal  judgment  and  an  attempt  to  make  the  debt  by  exe- 
cution ordinarily  waive  a  lien  that  may  exist  as  security  for 
the  debt:  Roberts  v.  Bruce,  91  Ky.  379,  15  S.  W.  872;  Mori- 
arity  v.  Vessey,  ^***  6  Bush,  115;  Bondurant  v.  Owens,  4 
Bush,  662.  However,  it  is  not  material  in  this  case  whether 
or  not  the  vendor's  lien  was  lost,  as  appellant  has  once  liti- 
gated that  question  with  appellee  and  his  vendor.  Its  deci- 
sion against  him,  whether  right  or  wrong,  must  stand,  the 
matter  being  res  judicata. 

No  doctrine  is  better  settled  than  that  a  judgment  of  a 
court  of  competent  jurisdiction  upon  the  merits  of  a  case  is 
conclusive  between  the  parties  in  a  subsequent  action  upon 
the  same  cause,  not  only  as  to  all  matters  actually  litigated, 
but  as  to  every  ground  of  recovery  or  defense  which  might 
have  been  presented  or  determined  therein,  either  at  law  or  in 
equity.  As  said  in  Sumrall  v.  Maninni,  124  Ky.  67,  30  Ky, 
Law  Rep.  299,  98  S.  W.  301  (quoting  with  approval  from 
Freeman  on  Judgments,  section  249)  :  "There  is  no  doubt 
that  a  judgment  or  decree,  necessarily  affirming  the  existence 
of  any  fact  is  conclusive  upon  the  parties  or  their  privies 
whenever  the  existence  of  the  fact  is  again  in  issue  between 
them,  not  only  when  the  subject  matter  is  the  same,  but  when 
the  point  comes  incidentally  in  question  in  relation  to  a  dif- 
ferent matter  in  the  same  or  any  other  court An  adju- 
dication is  final  and  conclusive,  not  only  as  to  a  matter  act- 
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ually  determined,  but  as  to  every  other  matter  which  the 
parties  might  have  litigated  and  have  decided  as  incident  to, 
or  essentially  connected  with,  the  subject  matter  of  the  liti- 
gation, and  every  matter  coming  within  the  legitimate  pur- 
view of  the  original  action,  both  as  to  the  matters  of  claim 
and  defense":  Iloltheide  v.  Smith's  Guardian,  27  Ky.  Law 
Rep.  60,  84  S.  W.  321;  Daniel  v.  Stum's  Admr.,  23  Ky.  Law 
Rep.  1935,  65  S.  W.  800 ;  Moriarity  v.  Vessey,  6  Bush,  115. 

We  think  the  circuit  court  properly  dismissed  the  ^^'^  ap- 
pellant's answer,  counterclaim,  and  cross-petition,  but  that  it 
should  have  granted  the  relief  asked  by  appellee,  and  entered 
judgment  quieting  his  title  to  the  land  in  controversy.  His 
title  cannot  be  assailed  by  appellant,  and  his  possession  of 
the  land  seems  to  be  sufficient  to  entitle  him  to  such  relief. 
Wherefore  the  judgment  is  affirmed  as  to  the  appellant.  Els- 
wick,  and  reversed  as  to  the  appellee,  Matney,  and  upon  the 
return  of  the  case  to  the  court  below  that  court  will  enter 
such  a  judgment  as  will  quiet  appellee's  title  to  the  land,  and 
otherwise  conform  to  this  opinion. 


Under  the  Bule  of  Former  Adjudication,  when  a  cause  lias  been  finally 
determined  by  a  competent  tribunal,  all  questions  of  controversy 
arising  in  the  case  must  be  taken  as  at  rest  forever,  not  only  the 
things  that  were  actually  adjudged,  but  every  other  matter  which  the 
parties  might  have  litigated  under  the  issues  formed:  Alerding  v, 
Allison,  170  Ind.  252,  127  Am.  St.  Eep.  363;  Slater  v.  Skirving,  51 
Neb.  108,  66  Am.  St.  Eep.  444;  Garden  City  v.  Merchants'  etc.  Bank, 
65  Kan.  345,  93  Am.  St.  Hep.  284;  Gross  v.  People,  193  111.  260,  86 
Am.  St,  Rep.  322.  But  see  Whitesell  v.  Strickler,  167  Ind.  602,  119 
Am.  St.  Rep.  524;  Pereles  v.  Gross,  126  Wis.  122,  110  Am,  St.  Eep. 
901. 


COMMONWEALTH     v.     KENTUCKY     DISTILLERIES 

AND  WAREHOUSE  COMPANY. 

[132  Ky.  521,  116  S.  W.  766.] 

TRADEMABE  —  Whether   Property  In   Hands   of  Owner. — A 

trademark,  in  a  qualified  sense,  is  property  in  the  hands  of  the 
owner,  and  may  be  sold  and  assigned  with  the  business  to  which  it 
belongs.  But  in  the  abstract  it  cannot  be  considered  property.  It 
cannot  be  disassociated  from  the  business  to  which  it  belongs.  It  is 
property  largely  in  the  sense  that  a  good  name  is  property,     (p.  188.) 

TEADEMARK — Nature  and  Value. — In  Its  Last  Analysis  a 
trade  name  is  a  name  or  sign  or  symbol  which  indicates  or  certifies 
that  a  given  article  or  commodity  is  in  reality  what  it  claims  or  pur- 
ports to  be.  It  has  no  intrinsic  value.  It  is  merely  a  certificate  of 
the  truth,     (p.  188.) 

TRADEMARK — Resemblance  to  Goodwill. — In  many  respects 
a  trademark  resembles,  and  perhaps  is  identical  with,  the  goodwill 
of  a  business,     (p.  188.) 
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TAXATION. — A  Trademark  is  not  Property  within  a  constitu- 
tional requirement  that  all  property  shall  be  taxed,     (pp.  189,  191.) 

BANKING — Check  as  Assignment  of  Fund. — ^A  Check  is  an 
appropriation  of  so  much  of  the  funds  in  the  hands  of  the  bank,  or 
to  the  credit  of  the  drawer,  as  is  called  for  by  the  instrument,  and 
after  notice  to  the  bank  the  amount  cannot  be  withdrawn  by  the 
drawer,  the  money  becoming  the  property  of  the  payee  and  the 
drawer  losing  all  interest  in  the  fund  to  the  extent  of  the  check, 
(p.  191.) 

TAXATION — Money  in  Bank — ^Deduction  of  Checks. — ^In  de- 
termining the  amount  for  purposes  of  taxation  of  the  bank  balance 
of  a  taxpayer  on  a  particular  date,  outstanding  checks  which  he  has 
in  good  faith  drawn  in  payment  of  prior  bona  fide  indebtedness  should 
be  deducted,     (p.  192.) 

William  H.  Holt,  M.  J.  Holt  and  Frank  Dailey,  for  the 
appellant. 

•     D.  Yv''.  Lindsey,  William  Marshall  Bullitt,  Levy  Mayor  and 
A.  S.  Austrian,  for  the  appellee. 

^2*  BARKER,  J.  This  is  a  proceeding  by  the  common- 
wealth of  Kentucky,  through  a  revenue  agent,  against  the 
Kentucky  Distilleries  and  Warehouse  Company,  a  New  Jersey 
corporation  doing  business  in  this  state,  to  require  it  to  list 
certain  of  its  property  alleged  to  have  been  omitted  from  its 
tax  list  for  the  years  1901  to  1905,  inclusive.  The  appellee 
owns  several  whisky  distilleries  in  Franklin  county,  and  has 
its  principal  Kentucky  office  in  Frankfort,  and  through  the 
banks  of  that  city  transacts  annually  a  considerable  financial 
business.  The  progress  of  the  case  developed  that  there  were 
two  classes  of  property,  and  only  two,  which  the  common- 
wealth claimed  had  been  omitted  for  taxing  purposes  for  the 
years  in  question.  The  first  of  these  consisted  of  the  trade- 
marks owned  and  used  in  selling  the  output  of  appellee's 
several  distilleries.  Among  these  are  the  "Spring  Hill," 
"Cedar  Run"  and  "Arnold  Spring"  brands;  and  they,  it  was 
proved  in  the  case,  are  worth,  in  connection  with  the  distil- 
leries and  business  to  which  they  belong,  a  large  sum  of 
money.  The  second  class  or  kind  of  property  claimed  to  have 
been  omitted  are  the  several  cash  balances  which  the  appellee 
had  in  banks  in  Frankfort  on  the  fifteenth  day  of  September 
of  the  respective  fiscal  years  involved  herein.  The  right  to 
tax  these  two  classes  of  property  will  be  discussed  in  the  order 
mentioned. 

Is  a  trademark  property  within  the  meaning  of  the  fiscal 
laws  of  Kentucky?  Section  174  of  our  constitution  provides: 
"All  property,  whether  owned  ^^^  by  natural  persons  or  cor- 
porations, shall  be  taxed  in  proportion  to  its  value,  unless 
exempted  by  this  constitution;  and  all  corporate  property 
shall  pay  the  same  rate  of  taxation  paid  by  individual  prop- 
erty. Nothing  in  this  constitution  shall  be  construed  to  pre- 
vent the  General  Assembly  from  providing  for  taxation  based 
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on  income,  licenses  or  franchises. ' '  To  carry  out  the  above 
provision  of  the  constitution,  section  4020  of  the  Kentucky 
Statutes  was  enacted  by  the  General  Assembly  of  the  common- 
wealth of  Kentucky,  which  is  as  follows:  "All  real  and  per- 
sonal estate  within  this  state,  and  all  personal  estate  of 
persons  residing  in  this  state,  and  of  all  coi:porations  organ- 
ized under  the  laws  of  this  state,  whether  the  property  be  in 
or  out  of  this  state,  including  intangible  property,  which  shall 
be  considered  and  estimated  in  fixing  the  value  of  corporate 
franchises  as  hereinafter  provided,  shall  be  subject  to  taxation 
unless  the  same  be  exempt  from  taxation  by  the  constitution, 
and  shall  be  assessed  at  its  fair  cash  value,  estimated  at  the 
price  it  would  bring  at  a  fair  voluntary  sale."  Undoubtedly 
a  trademark,  in  a  qualified  sense,  is  property  in  the  hands  of 
the  owner,  and  as  such  it  may  be  sold  and  assigned  with  the 
business  to  which  it  belongs  and  of  the  excellence  of  which  it 
is  a  certificate.  Equity,  when  properly  invoked,  will  always 
prevent  the  wrongful  infringement  of  property  rights  in  a 
trademark.  But  in  the  abstract  a  trademark  cannot  be  con- 
sidered property.  It  cannot  be  disassociated  from  the  busi- 
ness to  which  it  belongs  and  in  which  it  inheres.  A 
trademark  is  property  largely  in  the  sense  that  a  good  name 
is  property,  and  its  value,  in  a  large  part,  is  predicated  upon 
that  philosophy  which  declares  that  "a  good  ^^^  name  is 
rather  to  be  chosen  than  great  riches,"  and  "is  better  than 
precious  ointment."  In  its  last  analysis  a  trademark  is  a 
name  or  sign  or  symbol  which  indicates  or  certifies  that  a 
given  article  or  commodity  is  in  reality  what  it  claims  or  pur- 
ports to  be.  It  has  no  intrinsic  value  whatever.  It  is  merely 
a  certificate  of  the  truth.  The  property  in  which  it  inheres  is 
just  as  valuable  intrinsically  without  the  trademark  as  with 
it.  The  property  itself  is  valuable.  It  is  the  result  of  the 
labor  or  the  ingenuity  or  the  honesty  of  the  owner  or  manu- 
facturer. Take  away  the  trademark,  and  the  property  re- 
mains in  every  respect  the  same  as  it  was  before.  The  addi- 
tion of  the  trademark  simply  tells  the  would-be  purchaser  that 
the  goods  are  what  he  seeks.  In  many  respects  a  trademark 
resembles,  and  perhaps  is  identical  with,  the  goodwill  of  a 
business  or  establishment.  The  goodwill  of  a  business  is  often 
worth  money,  but  so  far  as  we  know,  and  believe,  it  has  never 
been  considered  property  for  the  purposes  of  taxation.  It 
may,  indeed,  in  real  value  be  of  far  greater  worth,  even  in 
money,  than  the  business  house  to  which  it  is  attached.  It 
was  in  this  sense  that  Dr.  Johnson,  speaking  to  Boswell  con- 
cerning the  sale  of  his  deceased  friend  Thrale's  brewery,  said 
that  he  wa.s  proposing  to  sell,  not  alone  the  building  and  the 
pots  and  pans  and  tubs,  but  "a  potentiality  of  wealth  bej'ond 
the  dreams  of  avarice."  But  for  all  that  we  imagine  it  would 
have  been  somewhat  difficult  to  arrive  at  the  market  value 
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of  the  goodwill  of  the  Thrale  brewery.  The  learned  counsel 
who  argued  this  case  for  the  commonwealth  with  all  his  dili- 
gence and  learning  has  not  been  able  to  cite  us  to  any 
authority  where  a  trademark  or  the  goodwill  of  a  business 
^^^  has  been  considered  as  property  within  the  meaning  of 
the  revenue  law.  And  it  seems  to  us  that  the  fact  that  no 
fiscal  ofncer  or  agent  has  ever  before  sought  to  tax  these  as 
property  is  persuasive  argument  against  our  reaching  the 
conclusion  corcerning  them  desired  by  the  commonwealth  in 
this  case.  The  statute  under  which  the  right  to  tax  this  class 
of  property  is  sought  to  be  maintained  has  been  on  the  book 
for  many  years  and  in  schedules  prepared  for  the  purpose  of 
aiding  the  officers  in  assessing  all  the  property  of  the  common- 
wealth there  is  a  most  exhaustive  list  of  that  which  is  assess- 
able, and  in  which  patent  rights  are  especially  named,  showing 
that  the  General  Assembly  had  its  mind  drawn  in  the  very 
direction  of  the  property  under  discussion;  and,  although 
trademarks  have  been  in  common  use  not  only  as  connected 
with  the  manufacture  and  sale  of  whisky,  but  in  connection 
with  all  sorts  of  manufactured  articles,  yet  we  find  no  mention 
of  them  in  the  assessment  schedules. 

In  Avery  v.  Meikle,  81  Ky.  73,  it  is  said:  **A  trademark  is 
a  sign  or  symbol  primarily  confined  exclusively  to  the  indica- 
tion of  the  origin  or  ownership  of  the  goods  to  which  it  may 
be  attached,  and  it  may  be  composed  of  any  name,  device,  line, 
figure,  mark,  word,  letter,  number,  or  combination  or  arrange- 
ment of  any  or  all  of  these  which  would  serve  the  sole  purpose 
of  a  trademark,  and  which  no  other  person  can  adopt  or  use 
with  equal  truth There  is  no  abstract  right  in  a  trade- 
mark. It  is  property  only  when  appropriated  and  used  to 
indicate  the  origin  or  ownership  of  an  article  or  goods;  and 
its  real  value  consists  in  the  confidence  and  patronage  of  the 
public,  secured  through  its  instrumentality  **^*  in  acquaint- 
ing them  with  the  origin  and  ownership  of  an  article,  which 
thus  gains  reputation  for  its  superior  qualities.  Of  this  repu- 
tation its  owner  cannot  be  deprived,  without  his  consent, 
either  by  the  use  of  forbidden  means  or  the  illegal  employ- 
ment of  things  otherwise  lawful."  In  Macmahan  Pharmacal 
Co.  V.  Denver  Chemical  Mfg.  Co.,  113  Fed.  468,  51  C.  C.  A. 
302,  the  circuit  court  of  appeals  said:  "By  familiarity  with 
the  trademark  attached  to  the  owner's  merchandise,  purchas- 
ers are  enabled  to  buy  what  they  desire,  and  are  thereby 
protected  against  imposition  and  fraud.  Disassociated  from 
merchandise  to  which  it  properly  appertains,  it  lacks  the 
essential  characteristics  which  alone  give  it  value  and  becomes 
a  false  and  deceitful  designation.  It  is  not  itself  such  prop- 
erty as  may  be  transferred."  In  Dant  v.  Head,  90  Ky.  255, 
29  Am.  St.  Rep.  369,  13  S.  W.  1073,  it  was  held  that  "a  trade- 
mark affixed  to  articles  manufactured  at  a  particular  place 
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may  be  lawfully  sold  and  transferred  with  the  establish- 
ment." In  Witthaus  v.  Braun,  44  Md.  303,  22  Am.  Rep.  44, 
the  court  held:  "The  mere  sale  of  a  trademark,  apart  from 
the  article  to  which  it  is  affixed,  confers  no  rit;ht  of  ownership 
because  no  one  can  claim  the  right  to  sell  his  goods  as  goods 
manufactured  by  another."  And  in  the  note  to  Partridge  v. 
Menck,  47  Am.  Dec.  281,  the  learned  author  says:  "Nor  is  it 
by  virtue  of  any  property  in  the  mark  itself  that  the  owner 
thereof  is  protected,  although,  as  it  is  said,  he  is  secured  by 
the  law  in  the  exclusive  right  to  the  use  of  such  mark  as  a 
species  of  property,  A  mere  trademark  is  an  intangible 
thing,  incapable  of  ownership  apart  from  the  articles  to  which 

it  is  applied The  trademark  is  protected,  therefore, 

not  because  it  is  of  itself  a  ^''^^  thing  susceptible  of  ownership, 
but  because  it  is  the  sign  or  symbol  of  a  business  reputation  or 
goodwill  which  is  a  valuable  property. "  In  28  American  and 
English  Encyclopedia  of  Law,  399,  it  is  said:  "A  trademark 
being  a  mere  device  to  secure  to  one  the  benefits  of  the  good- 
will attaching  to  his  business,  it  cannot  exist  apart  from  such 
goodwill.  Accordingly,  when  the  business  and  goodwill  be- 
come extinct,  the  trademark  dies  also It  follows  that 

trademarks  cannot  be  assigned  except  for  use  in  the  same  way 
and  for  the  same  purpose  as  that  for  which  the  trademark 
was  originally  adopted Hence  it  is  held  that  a  trade- 
mark cannot  be  assigned,  except  in  connection  with  the  par- 
ticular business  in  which  it  has  been  used  and  for  continued 
use  upon  the  same  article  or  class  of  articles  which  it  was  first 

applied  to  and  used  upon  by  its  original  adopter A 

trademark  cannot  be  sold  as  an  absolute  right  disassociated 
from  a  particular  business  or  goods."  In  Hopkins  on  Trade- 
marks, section  14,  it  is  said :  *  *  There  can,  finally,  be  no  right 
in  or  to  a  trademark  apart  from  its  use,  *  The  mere  sale  of  a 
trademark  apart  from  the  business  in  which  it  has  been  used 
confers  no  right  of  ownership,  because  no  one  can  claim  the 
right  to  sell  his  goods  as  goods  manufactured  by  another.' 
There  is  no  such  thing  as  a  trademark  *in  gross,'  to  use  that 
+erm  of  analogy.  It  must  be  'appendant'  of  some  particular 
business  in  which  it  is  actually  used  upon  or  in  regard  to 
specified  articles."  Section  15  of  Hopkins  on  Trademarks: 
*  *  Inasmuch  as  there  can  be  no  title  in  a  trademark  apart  from 
the  goodwill  of  the  business  in  which  it  is  used,  it  follows  that, 
in  an  assignment  of  the  business  and  goodwill  of  the  owner  of 
the  mark,  the  title  to  the  trademark,  without  being  specially 
mentioned,  '^^^  passes  to  the  assignee. "  In  28  American  and 
English  Encyclopedia  of  Law,  405,  it  is  said:  "A  trademark 
cannot  be  seized  and  sold  upon  execution  or  attachment  apart 
from  the  business  or  articles  with  which  it  has  been  used." 
In  Metropolitan  Nat.  Bank  v.  St.  Louis  Dispatch  Co.,  149  U. 
S.  436,  13  Sup.  Ct.  Rep.  944,  37  L.  ed.  799,  the  supreme  court 
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of  the  United  States  said :  * '  Goodwill  is  in  many  eases  a  valu- 
able thing,  although  there  is  difficulty  in  deciding  accurately 
what  is  included  under  the  term.  It  is  tangible  only  as  an 
incident,  as  connected  with  a  going  concern  or  business  having 
locality  or  name,  and  is  not  susceptible  of  beinj?  disposed  of 
independently."  In  Hart  v.  Smith,  159  Ind.  182,  95  Am.  St. 
Rep.  280,  64  N.  E.  661,  58  L.  R.  A.  949.  an  effort  was  made  to 
tax  the  goodwill  of  a  newspaper,  but  the  supreme  court  of 
Indiana  held  that  this  could  not  be  done,  upon  the  ground 
that  the  goodwill  of  a  newspaper  was  worth  nothing  apart 
from  the  publication  of  the  paper  itself. 

Upon  the  foregoing  authority,  we  feel  constrained  to  hold 
that  the  trademarks  used  by  the  appellee  in  connection  with 
its  several  brands  of  whisky  are  not  properly  taxable  under 
the  revenue  law  of  Kentucky.  Nor  do  we  think  that  the  com- 
monwealth established  the  charge  that  the  appellee  had  on 
deposit  in  the  several  banks  of  Frankfort  larger  sums  than  it 
returned  to  the  assessor  on  its  tax  list.  It  is  true  it  was 
shown  that  on  the  respective  fiscal  days  the  appellee  had  on 
deposit  apparently  a  much  larger  sum  than  it  listed  for  taxa- 
tion ;  but  it  was  also  shown,  without  contradiction,  that  these 
balances  were  apparent  only,  and  not  real;  that  before  the 
fiscal  day  appellee  had  in  good  faith  drawn  checks  on  its 
funds  ^^*  in  bank  in  payment  of  prior  bona  fide  indebted- 
ness, which  reduced  its  apparent  balance  to  that  actually 
returned  to  the  assessor.  Now,  the  taxpayer  is  only  required 
to  pay  upon  that  which  he  owns.  Having  drawn  checks 
against  the  amount  of  its  deposit,  to  the  extent  of  these  checks 
appellee  did  not  own  the  balance  in  bank.  It  only  owned  the 
residuum  left  after  the  checks  were  paid.  In  Kentucky  the 
rule  has  always  been  that  a  check  is  an  absolute  appropriation 
of  so  much  of  the  funds  in  the  hands  of  the  bank,  or  to  the 
credit  of  the  drawer,  as  is  called  for  by  the  instrument,  and, 
after  notice  to  the  bank,  the  amount  cannot  be  withdrawn  by 
the  drawer ;  the  money  becoming  the  absolute  property  of  the 
person  in  whose  favor  the  check  is  drawn,  and  the  drawer 
losing  all  interest  in  the  fund  to  the  extent  of  the  check :  Les- 
ter V.  Given,  8  Bush,  357;  Weinstock  v.  Bellwood,  12  Bush, 
139;  Merchants'  Nat.  Bank  v.  Robinson,  97  Ky.  552,  31  S.  W. 
136,  28  L.  R.  A.  760;  Columbia  Finance  &  Trust  Co.  v.  First 
Nat.  Bank,  116  Kv.  364,  76  S.  W.  156;  Farmers'  Bank  v.  New- 
land,  97  Ky.  464,  31  S.  W.  38 ;  Deatheridge  v.  Crumbaugh,  8 
Ky.  Law  Rep.  592 ;  Rosenbaum  &  Co.  v.  Lytle,  8  Ky.  Law  Rep. 
607.  It  is  no  answer  to  the  rule  established  by  these  authori- 
ties to  say  that  the  drawer  may  afterward  deliver  another 
check  to  an  innocent  holder  without  notice  of  the  first  check, 
and  that  the  latter  may  by  first  presenting  his  check  defeat 
the  claim  of  the  first  holder.     As  between  the  drawer  and  the 
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payee,  the  title  to  the  fund  represented  by  the  check  passes  to 
the  latter  and  is  his  property. 

In  the  case  at  bar  the  appellee  produced  for  inspection  all 
of  the  checks,  which  reduced  its  apparent  '^^^  deposits  to 
those  which  it  returned  for  taxation;  and  we  have  no  doubt 
of  its  good  faith  in  the  matter.  As  indicating  a  legislative 
construction  of  the  question  in  hand,  it  is  worthy  of  notice 
that  in  the  schedule  prepared  for  the  assessment  of  property, 
in  the  last  revenue  law,  item  No.  6  is  as  follows:  "Amount  of 
cash  on  deposit  in  bank,  and  against  which  checks  in  payment 
of  prior  bona  fide  indebtedness  have  not  been  drawn" — thus 
showing  the  legislative  purpose  to  tax  only  real  balances  of 
the  taxpayer,  and  to  give  him  credit  for  all  outstanding  checks 
paying  in  good  faith  prior  indebtedness. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit  court 
is  affirmed. 


That  a  TrademarTe  has  No  Existence  as  an  Abstract  Bight  apart  from 
the  business  in  which  it  is  used,  see  Falk  v.  American  West  Indies 
etc.  Co.,  180  N.  Y.  445,  105  Am.  St.  Rep.  778.  As  to  whether  a  trade- 
mark is  property  which  can  be  mortgaged  or  sold,  see  Tuttle  v.  Blow, 
176  Mo.  158,  98  Am.  St.  Eep.  488;  Falk  v.  American  West  Indies  etc. 
Co.,  180  N.  Y.  445,  105  Am.  St.  Kep.  778. 

A  Statute  Declaring  That  All  Property  shall  be  Subject  to  Taxation 
does  not  authorize  the  taxation  of  the  goodwill  of  a  business:  Hart  v. 
Smith,  159  Ind.  182,  95  Am.  St.  Eep.  280.  The  goodwill  of  a  business 
is  not  taxable:  Detroit  etc.  Ey.  Co.  v.  Common  Council,  125  Mich. 
673,  84  Am.  St.  Eep.  589. 


LEVERING  V.  COMMONWEALTH. 

[132  Ky.  666,  117  S.  W.  253.] 

HOMICIDE — ^Administering  Poison — Intention. — ^In  a  prosecu- 
tion of  a  man  for  homicide  by  giving  his  wife  strychnia  as  medicine, 
the  commonwealth  must  show  that  he  willfully  and  maliciously  ad- 
ministered or  caused  her  to  take  the  poison,     (p.  194.) 

HOMICIDE  —  Administering  Poison  —  Corpus  Delicti. — In  the 
prosecution  of  a  man  for  homicide  by  giving  his  wife  strychnia  as 
medicine,  the  commonwealth  must  show  that  she  took  the  strychnia 
believing  it  to  be  a  healthful  and  salutary  medicine,  and  died  from 
the  effects  of  it.     (p.  194.) 

CRIMINAL  LAW — Reversal  of  Conviction  Because  Against 
Evidence. — The  supreme  court  is  not  authorized  to  reverse  a  judg- 
ment on  the  ground  that  the  verdict  is  flagrantly  against  the  evi- 
dence, or  not  supported  by  sufficient  evidence.  It  is  restricted  to  the 
inquiry  whether  there  was  any  evidence  before  the  jury  conducing 
to  show  guilt,     (p.  195.) 

HOMICIDE — Death  by  Poisoning — Corpus  Delicti. — The  opinion 
of  a  coroner,  who  is  a  practicing  physician,  that  a  person  died  from 
the  effects  of  strychnia  poisoning,  may  be  given  such  weight  as  the 
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jury  may  deem  it  entitled  to,  although  there  has  been  no  postmortem 
examiration  and  no  chemical  analysis,     (p.  196.) 

HOMICIDE — Corpus  Delicti  a  Question  for  the  Jury. — When 
there  is  any  evidence,  direct  or  circumstantial,  to  establish  the  corpus 
delicti,  it  is  for  the  jury  to  x>as€>  upon  its  sufficiency,     (p.  197.) 

ACCOMPLICE — Corroboration  of  Person  Acquiescing  in  Homi- 
cide.— A  woman  who  sees  a  man  put  strychnia  in  capsules,  knows 
that  he  intends  to  give  them  to  his  wife  to  kill  her,  sees  the  wife 
take  them,  and  yet  takes  no  steps  to  save  her  life,  is  not  an  accom- 
plice whose  testimony  must  be  corroborated,     (pp.  198,  199,  200.) 

ACCOMPLICE — Necessity  of  Taking  Active  Part  in  Crime. — 
To  constitute  one  an  accomplice  he  must  take  some  part,  perform 
some  act,  or  owe  some  duty  to  the  person  in  danger  that  makes  it 
incumbent  on  him  to  prevent  the  commission  of  the  crime.  Mere 
presence,  acquiescence,  or  silence,  in  the  absence  of  a  duty  to  act,  is 
not  enough,     (pp.  198,  199.) 

ACCOMPLICE. — The  Word  "Accomplice"  Includes  All  Persons 
who  participate  in  the  commission  of  a  crime,  whether  they  do  so 
as  principals,  aiders  and  abetters,  or  accessories  before  the  fact, 
(p.  198.) 

ACCOMPLICE.  —  The  Test  Generally  Applied  to  Determine 
whether  or  not  one  is  an  accomplice  is,  could  he  be  convicted  as  a 
principal,  or  an  accessory  before  the  fact,  or  an  aider  or  abetter  upon 
the  evidence,     (pp.  198,  199.) 

ACCOMPLICE — Corroboration  of  Person  Knowing  of  Crime. — 
A  person  who  knows  that  a  homicide  has  been  committed,  and  fails 
for  a  long  time  to  give  information  thereof,  is  not  an  accomplice  in 
the  crime  whose  testimony  must  be  corroborated,     (pp.  199,  200.) 

ACCESSORY. — An  Accessory  After  the  Fact  is  not  an  Accom- 
plice within  the  meaning  of  the  rule  that  a  conviction  cannot  be  had 
upon  the  uncorroborated  testimony  of  an  accomplice,     (pp.  199,  200.) 

ACCOMPLICE. — Error  in  Regarding  a  Witness  as  an  Accom- 
plice and  requiring  her  testimony  to  be  corroborated,  when  she  is 
not  an  accomplice,  is  prejudicial  to  the  commonwealth  and  not  to  the 
accused,     (p.  200.) 

CRIMINAL  LAW. — The  Credibility  of  Witnesses,  although 
they  are  wicked  and  depraved,  is  for  the  jury.  If  the  jury  believes 
ihem,  the  supreme  court  will  not  declare  them  unworthy  of  credit 
or  belief,     (p.  201.) 

Willis  &  Todd,  W.  E.  Huffaker  and  R.  F.  Peak,  for  the 
appellant. 

James  Breathitt,  attorney  general,  T.  B.  McGregor,  assist- 
ant attorney  general,  and  Gilbert  &  Gilbert,  for  the  com- 
monwealth. 

®®®  CARROLL,  J.  Under  an  indictment  charging  him 
with  the  murder  of  his  wife,  by  administering  to  her  strych- 
nia, a  deadly  poison,  committed  in  manner  and  form  as  fol- 
lows: viz.:  "That  he  did  unlawfully,  willfully,  maliciously, 
feloniously,  and  of  his  malice  aforethought  mix  with  other 
substances,  to  wit,  flour  and  coal  soot,  and  then  and  there 
did  place  same  in  capsules,  and,  the  said  capsules  containing 
said  poison  **''**  as  aforesaid,  did  then  and  there  unlawfully, 
willfully,  maliciously,  feloniously,  and  of  his  malice  af ore- 
Am.  St.  Rep.,  Vol.  136 — 13 
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thought  put  and  place  in  the  room  and  house  of  the  said 
^lary  Levering,  intending  that  the  said  ISIary  Levering  should 
take  and  swallow  said  poison  so  mixed  and  placed  in  said 
capsules  as  aforesaid,  by  mistaking  the  same  for  salutary 
medicine,  and  the  grand  jurors  aforesaid  say  that  the  said 
Mary  Levering,  who  had  theretofore  been  induced  by  said 
defendant  to  believe  said  capsules  then  containing  said  poison 
contained  healthful  and  beneficial  substances,  and  not  then 
knowing  that  said  capsules  contained  a  deadly  poison,  but 
believing  them  to  contain  healthful  and  salutary  substances, 
did  take  and  swallow  said  capsules  containing  said  deadly 
poison,  by  reason  of  which  she  became  sick,  and  did  then  and 
there  presently  die" — the  appellant  was  put  upon  his  trial, 
and  by  the  verdict  of  a  jury  found  guilty  of  murder,  and 
his  punishment  fixed  at  imprisonment  in  the  state  peniten- 
tiary for  life.  A  reversal  is  asked  (1)  because  there  was  no 
evidence  conducing  to  show  that  appellant  committed  the 
crime  charged;  (2)  because  the  court  erred  to  his  prejudice 
in  admitting  incompetent  testimony;  and  (3)  for  alleged 
error  in  instructing  the  jury  upon  the  subject  of  accomplices. 
The  theory  of  the  defense  is  that  Mrs.  Levering,  who  was 
somewhat  addicted  to  the  liquor  habit,  and  occasionally  took 
morphine,  died  from  strychnia  poisoning,  and  took  the  strych- 
nia with  suicidal  intent,  and  this  theory  finds  some  support 
in  statements,  reputed  to  be  made  by  her  more  than  once, 
that  she  intended  to  take  her  life,  and  in  a  note  that  was 
found  lying  on  the  dresser  in  the  room  where  she  was  found 
dead,  in  which  she  said:  "My  dear  husband:  *^''*  You  will 
be  somewhat  surprised  when  you  shall  receive  this  letter.  My 
soul  will  be  in  Heaven,  this  being  my  second  attempt  to  end 
my  life  to-day.  Tell  my  brother  and  sister  good-bye  for  me. 
I  have  given  you  everything  I  possessed,  to  be  yours  forever. 
Don't  permit  any  services  in  church  over  my  body.  Pray 
for  me  at  grave,  and  meet  me  in  Heaven.  Your  wife,  Mary." 
But  the  authenticity  o£  this  note  is  strongly  attacked  by  the 
commonwealth,  and  there  is  some  evidence  conducing  to  show 
that  it  was  prepared  by  Levering,  although  the  evidence  as 
to  whether  it  was  or  not  is  very  unsatisfactory.  As  also  tend- 
ing to  show  that  she  did  not  take  the  medicine  with  suicidal 
intent  is  the  fact  that  shortly  before  taking  it  she  was  in  a 
cheerful  humor,  and  her  condition  when  found  indicated  that 
she  did  not  expect  to  kill  herself.  It  is  earnestly  pressed 
upon  our  attention  by  counsel  for  the  appellant  that  there 
was  no  evidence  conducing  to  show  (1)  that  appellant  admin- 
istered to  or  caused  his  wife  to  take  medicine  that  he  knew 
was  a  deadly  poison,  but  that  she  believed  to  be  a  healthful 
compound;  (2)  that  his  wife  died  from  the  effects  of  strych- 
nia poison.  It  cannot  be  doubted  that  unless  the  common- 
wealth introduced  some  competent  evidence,  direct  or  cir- 
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cumstantial,  tending  to  show  that  appellant  willfully  and 
maliciously  administered  or  caused,  in  the  manner  stated, 
his  wife  to  take  strychnia  poison,  and  that  she  took  the  same 
believing  it  to  be  healthful  or  salutary  medicine,  and  died 
from  the  effects  of  it,  the  jury  should  have  been  directed  to 
find  appellant  not  guilty,  because  it  is  indispensable  to  sus- 
tain a  conviction  that  both  of  these  things  should  exist :  Com- 
monwealth v.  Murphy,  33  Ky.  Law  Rep.  141,  109  S.  W.  353. 
But  it  must  also  ^^'^  be  kept  in  mind  that  in  criminal  cases 
this  court  is  not  authorized  to  reverse  the  judgment  of  the 
lower  court  upon  the  ground  that  the  verdict  is  flagrantly 
against  the  evidence,  or  not  supported  by  sufficient  evidence. 
We  are  restricted  to  the  single  inquiry  whether  or  not  there 
was  any  evidence  before  the  jury  conducing  to  show  the  guilt 
of  the  accused :  Vowells  v.  Commonwealth,  83  Ky.  193 ;  Pat- 
terson V.  Commonwealth,  86  Ky.  313,  5  S.  W.  387 ;  Green  v. 
Commonwealth,  26  Ky.  Law  Rep.  1221,  83  S.  W.  638 ;  iMartin 
V.  Commonwealth,  32  Ky.  Law  Rep.  657,  106  S.  W.  863. 

For  the  purpose  of  determining  whether  or  not  there  was 
any  evidence  to  support  the  propositions  necessary  to  sustain 
a  conviction  we  will  proceed  to  examine  with  some  care  the 
testimony.  The  appellant  and  the  deceased 'Were  married  in 
1901.  She  died  on  August  15,  1905 ;  but  the  indictment  was 
not  returned  until  May,  1907.  The  deceased  was  the  fourth 
wife  of  appellant,  and  owned  property  estimated  to  be  worth 
between  ten  thousand  dollars  and  fifteen  thousand  dollars.  No 
children  were  born  of  the  marriage,  nor  did  the  deceased  have 
any  children  by  her  former  marriage  with  a  man  named  Conn. 
There  was  evidence  for  the  accused  that  Levering  was  kind  to 
his  wife,  and  that  the  relations  between  them  were  agreeable. 
After  her  death  a  paper  purporting  to  be  her  last  will  was 
produced  by  the  appellant,  in  which  he  was  made  the  sole 
beneficiary  of  the  property.  The  probate  of  this  alleged  will 
was  resisted  by  the  relatives  of  the  deceased,  and  after  a  con- 
test over  its  validity  in  the  Shelby  circuit  court,  the  paper 
was  rejected.  From  the  judgment  rejecting  the  paper,  an 
appeal  was  prosecuted  to  this  court,  and  the  judgment  of  the 
lower  court  ®''*  was  affirmed  in  Levering  v,  Russell,  30  Ky. 
Law  Rep.  1185,  100  S.  W.  840.  Soon  after  the  decision  by  this 
court,  the  indictment  was  foimd,  and  it  seems  probable  that 
criminal  action  was  induced  by  the  result  of  the  controversy 
over  the  will  and  the  subsequent  disclosures  made  by  wit- 
nesses, whose  testimony  will  be  hereafter  noticed.  That  the 
paper  purporting  to  be  a  will  was  a  forgery  there  is  no  room 
to  doubt;  and  it  is  the  contention  of  the  commonwealth  that 
the  appellant  accomplished  the  death  of  his  wife  for  the 
purpose  of  procuring  her  estate.  The  home  of  appellant  and 
his  wife  was  in  Shelby  county,  Kentucky,  where  they  lived  on 
a  farm  owned  by  her.    But  appellant  owned  a  house  in  Louis- 
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ville,  in  which,  although  rented  out,  he  retained  two  furnished 
rooms,  at  which  they  lived  when  in  the  city.  The  deceased 
had  been  occupying  these  rooms  for  some  weeks  before  her 
death,  and  on  the  Sunday  before  she  died  appellant  came  in 
from  the  country  to  see  her,  but  she  did  not  return  to  her 
Shelby  county  home  with  him,  desiring  to  remain  in  Louisville 
a  few  days  longer.  On  the  Thursday  morning  following  ap- 
pellant drove  into  Louisville  in  his  buggy,  going  first  to  the 
home  of  Annie  Gray,  and  from  there  to  the  house  in  which 
his  wife  was  living,  arriving  at  the  latter  place  about  9  o'clock 
in  the  morning.  When  he  went  into  the  room  he  found  her 
lying  on  the  bed  dead.  He  immediately  went  out  on  the 
street,  and  the  first  person  he  saw  was  a  Dr.  Wilhoit,  whom  he 
accosted  with  the  request  that  he  accompany  him  into  the 
house.  This  the  doctor  did,  and  upon  making  a  hasty  examina- 
tion of  the  deceased,  pronounced  her  dead,  and  telephoned  for 
the  coroner.  The  coroner,  who  came  at  once  in  response  to 
the  message,  testifies  that  he  examined  ^'^^  the  body,  and 
made  a  very  critical  examination  of  the  person,  but  did  not 
deem  it  necessary  to  use  a  knife  in  the  case.  Asked  if  he 
could  state  the  cause  of  her  death,  as  well  as  other  relevant 
questions  in  connection  therewith,  he  answered,  in  substance : 
"I  will  tell  you — merely  give  you  my  conclusion.  She  was 
lying  on  her  back,  her  arms  slightly  flexed  across  her  chest; 
limbs  drawn  in;  her  feet  slightly  turned  out;  her  jaws  were 
tightly  clenched;  peculiar  facial  expression;  very  pale;  the 
back  of  her  body  rather  bluish;  and  thought  she  had  died 
from  some  convulsive  poison,  and  the  further  evidence  led 
me  to  believe  that  she  had  died  from  strychnia.  I  found  her 
body  in  the  sleeping-room;  lamp  burning;  the  blind  was 
down;  she  was  dressed  in  her  gown.  I  found  powder  on  the 
table  in  a  pasteboard  box.  The  powder  was  very  bitter.  I 
felt  sure  it  was  strychnia ;  I  am  familiar  with  it.  I  put  it  in 
my  pocket,  took  it  down  to  the  coroner's  office,  and  kept  it 
there  a  great  many  months,  but  did  not  have  it  analyzed; 
made  no  analysis  of  anything  that  was  found  in  her  stomach.'* 
Asked  if  he  could  state  if  the  powder  he  found  in  the  box  was 
strychnia,  he  said:  **I  cannot  mathematically  swear  that  it 
was,  but  from  long  experience  with  strychnia — it  had  a  crystal 
appearance  and  an  intensely  bitter  taste — it  was  so  perfectly 
evident  to  my  mind,  that  I  did  not  analyze  it  further. '  * 

We  think  the  evidence  of  the  coroner  tended  to  show  that 
the  deceased  died  from  the  effects  of  strychnia  poisoning. 
True  it  is  not  as  full,  clear,  or  satisfactory  as  it  might  have 
been  if  a  postmortem  examination  had  beem  held,  or  an 
analysis  of  the  contents  of  the  stomach  made ;  but  it  furnished, 
in  connection  with  other  testimony,  sufficient  evidence  of  the 
cause  ^'''^  of  her  death  to  warrant  the  jury  in  believing  that 
strychnia  poison  caused  it.    At  any  rate,  it  cannot  fairly  be 
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said  there  was  no  evidence  that  the  deceased  died  from  the 
effects  of  strychnia  poisoning,  because  the  coroner,  who  was 
a  practicing  physician,  gave  it  as  his  opinion  that  this  poison 
did  produce  her  death;  and  it  was  for  the  jury  to  give  such 
weight  to  his  evidence  as  in  their  discretion  and  judgment  it 
seemed  to  them  entitled  to.  When  there  is  any  evidence, 
direct  or  circumstantial,  to  establish  the  corpus  delicti,  it  is 
for  tlie  jury  to  pass  upon  its  sufficiency.  As  under  the  in- 
structions the  jury  could  not  have  found  the  accused  guilty 
unless  they  believed,  beyond  a  reasonable  doubt,  that  the 
death  of  Mrs.  Levering  was  produced  by  strychnia  poisoning, 
they  must  have  reached  the  conclusion  that  she  died  from  the 
effects  of  such  poison  administered  by  her  husband. 

The  next  question  is,  Was  there  any  evidence  to  show  that 
appellant  caused  his  wife  to  take  this  poison  under  the  belief 
that  it  was  a  beneficial  medicine?  Upon  this  point  we  find 
the  following:  In  July.  1905,  C.  A.  Dralle,  a  druggist  in 
Louisville,  sold  to  Mrs.  Levering  sixty  grains  of  strychnia  for 
the  purpose  of  killing  rats,  and  there  is  evidence  by  Annie 
Gray,  the  principal  witness  for  the  commonwealth,  that  ]Mrs. 
Levering  sent  this  poison  in  the  mail,  addressed  to  her  hus- 
band at  his  postoffice  in  Shelby  county ;  that  a  few  days  after 
this  Levering  came  to  Louisville,  went  into  the  house  of  Annie 
Gray,  and  had  with  him  a  bottle  of  strychnia  that  his  wife 
had  bought  and  sent  to  him;  that  this  strychnia  he  mixed 
with  soot  and  put  in  capsules,  and  filled  other  capsules  with 
flour  and  soot,  at  the  same  time  remarking,  with  reference  to 

his  wife,  **I  am  going  to  kill  the ."    ^''^  There 

is  also  evidence  by  the  same  witness  that  he  gave  these  capsules 
containing  the  strychnia  and  soot  to  his  wife,  and  told  her 
that  they  were  pills  from  Dr.  Brenan,  and  she  must  take 
them,  as  they  would  do  her  good.  It  is  also  testified  to  by 
Annie  Gray  that  on  the  evening  of  the  night  that  Mrs.  Lever- 
ing died,  she  saw  her  take  three  of  the  identical  capsules 
that  Levering  had  prepared  for  her,  getting  them  out  of  the 
box  in  which  he  had  put  them  at  her  house.  This  witness 
also  states  that  when  Levering  came  to  Louisville  on  the 
morning  his  wife  was  found  dead,  he  first  went  to  her  house, 
and  asked  if  his  wife  was  there,  and  when  she  answered  in 

the  negative,  he  said,  "The is  dead,"  and  then 

left  her  house  and  drove  to  the  house  in  which  his  wife  was 
lying  dead. 

The  evidence  of  this  witness  was  in  itself  sufficient  to  estab- 
lish the  criminal  agency.  She  testified  to  every  fact  essential 
to  connect  Levering  with  the  death  of  his  wife.  But  it  is 
strongly  insisted  that  she  was  an  accomplice,  and  therefore  a 
conviction  could  not  be  had  upon  her  testimony  alone.  So 
that  the  important  question  to  be  determined  in  this  con- 
nection is,  Was  Annie  Gray  an  accomplice,  within  the  legal 


108  136  American  State  Reports.        [Kentucky, 

acceptation  of  that  M'ord?  She  saw  Levering  put  strychnia 
in  the  capsules;  she  knew  that  he  intended  to  give  them  to 
his  wife  for  the  purpose  of  killing  her.  And  when  she  saw 
Mrs.  Levering  take  these  capsules  containing  strychnia,  and 
knew  they  would  kill  her,  she  did  not  advise  or  request  her 
not  to  take  them,  nor  did  she  inform  her  what  the  capsules 
contained,  or  take  any  steps  whatever  to  save  her  life.  It 
thus  appears  that  this  witness  passively  approved  of,  and 
silently  consented  to,  this  horrible  crime,  and  yet  she  did  not 
procure,  advise,  encourage,  ^'''^  aid  or  assist  its  commission, 
and  so  we  are  clearly  of  the  opinion  that  she  was  not  an  ac- 
complice. The  words  "accomplice,"  ''accessory,"  and  "aider 
and  abetter"  are  often  used  indiscriminately  and  interchange- 
ably by  courts  and  text-book  writers  on  criminal  law.  But  an 
"accomplice"  may  be  one  of  the  principal  actors,  or  an  aider 
and  abetter,  or  an  accessory  before  the  fact.  The  word  in- 
cludes in  its  meaning  all  persons  who  participate  in  the  com- 
mission of  a  crime,  whether  they  so  participate  as  principals, 
aiders  and  abetters,  or  accessories  before  the  fact:  Miller  v. 
Commonwealth,  78  Ky.  15,  39  Am.  Rep.  194;  Elliott  on  Evi- 
dence,  sec.  2785 ;  1  Russell  on  Crimes,  sec.  26.  It  is  commonly 
applied,  as  in  the  Code  of  Criminal  Practice,  to  a  witness,  and 
is  not  so  often  used  in  describing  a  person  accused  of  crime. 
Usually  when  persons  are  spoken  of  by  courts  in  connection 
with  the  commission  of  an  offense,  they  are  mentioned  as  prin- 
cipals, accessories,  or  aiders  or  abetters,  although  the  word 
"accomplice"  would  be  equally  as  appropriate.  But  if,  in 
the  course  of  the  trial,  either  of  these  persons  is  put  upon  the 
witness-stand,  and  a  question  comes  up  as  to  the  necessity  of 
corroborating  his  testimony,  he  will  be  spoken  of  as  an  accom- 
plice, although  he  may  in  fact  be  a  joint  principal,  or  an 
accessory,  or  an  aider  and  abetter.  And  so  it  is  that  the 
Criminal  Code  of  Practice  (section  241),  following  the  prec- 
edents in  this  respect,  speaks  of  an  accomplice  as  a  witness. 
But  to  constitute  one  either  a  principal,  an  accessory,  an 
aider  and  abetter,  or  an  accomplice  he  must  do  something; 
must  take  some  part;  must  perform  some  act,  or  owe  some 
duty  to  the  person  in  danger  that  makes  it  incumbent  upon 
him  to  prevent  the  ®''**  commission  of  the  crime.  Mere  pres- 
ence or  acquiescence  in,  or  silent  consent  to,  is  not,  in  the 
absence  of  a  duty  to  act,  legally  sufficient,  however  repre- 
hensible it  may  be,  to  constitute  one  a  principal,  or  an  ac- 
cessory, or  an  aider  and  abetter,  or  an  accomplice ;  and  Annie 
Gray  did  not  occupy  toward  Mrs.  Levering  such  relation  as 
would  make  her  failure  to  endeavor  to  save  her  life  evidence 
of  guilty  agency  in  the  perpetration  of  the  crime:  Wharton 
on  Criminal  Law,  sec.  211;  Bishop  on  Criminal  Procedure, 
see.  1159 ;  Plummer  v.  Commonwealth,  1  Bush,  76 ;  Butler  v. 
Commonwealth,  2  Duvall,  435;  True  v.  Commonwealth,  90 
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Ky.  651,  14  S.  W.  684 ;  Omer  v.  Commonwealth,  95  Ky.  353, 
25  ^.  W.  594;  Cross  v.  People,  47  111.  152,  95  Am.  Dec.  474; 
White  V.  People,  139  111.  143,  32  Am.  St.  Rep.  196,  28  N.  E. 
1083 ;  State  v.  Hildreth,  31  N.  C.  440,  51  Am.  Dec.  369.  The 
test,  generally  applied  to  determine  whether  or  not  one  is  an 
accomplice,  is,  Could  the  person  so  charged  be  convicted  as  a 
principal,  or  an  accessory  before  the  fact,  or  an  aider  and 
abetter  upon  the  evidence  ?  If  a  judgment  of  conviction  could 
be  sustained,  then  the  person  may  be  said  to  be  an  accomplice ; 
but,  unless  a  judgment  of  conviction  could  be  had,  he  is  not 
an  accomplice :  Bass  v.  State,  37  Ala.  469 ;  Commonwealth  v. 
Wood.  11  Gray,  85;  1  Am.  &  Eng.  Ency.  of  Law,  p.  391; 
12  Cyc,  p.  187 ;  Carroll  v.  State,  45  Ark.  539. 

It  should  further  be  stated  that,  although  Annie  Gray  knew 
this  crime  had  been  committed,  she  concealed  from  the  officers 
of  the  law,  and  other  persons,  her  knowledge  for  more  than 
two  years,  and  therefore  the  argument  is  made  that  she  was 
an  accessory  after  the  fact,  and  consequently  an  accomplice. 
This  **'**  witness  assigned  as  a  reason  for  her  failure  to 
sooner  give  information  of  the  guilt  of  Levering  that  she  was 
under  his  influence  and  control,  and  was  apprehensive  that 
he  would  do  her  violence,  as  he  had  often  so  threatened  to  do 
in  the  event  she  disclosed  his  guilt.  She  also  testified  that  she 
had  been  advised  that  a  disclosure  would  involve  her  husband, 
and  that,  overcome  by  fear  of  personal  violence  and  danger 
to  her  husband,  she  refrained  from  giving  the  information. 
But  as  the  mere  failure  to  give  information  of  a  crime  will 
not,  in  the  absence  of  other  acts  of  comfort  or  assistance,  con- 
stitute one  an  accessory  after  the  fact,  we  are  clearly  of  the 
opinion  that  under  the  circumstances  of  this  case  Annie  Gray 
was  not  an  accessory  after  the  fact.  But,  passing  this,  we  are 
further  of  the  opinion  that  an  accessory  after  the  fact  is  not 
an  accomplice  within  the  meaning  of  the  code  provision,  pro- 
viding that :  "A  conviction  cannot  be  had  upon  the  testimony 
of  an  accomplice  unless  corroborated  by  other  evidence  tend- 
ing to  connect  the  defendant  with  the  commission  of  the 
offense;  and  the  corroboration  is  not  sufficient  if  it  merely 
show  that  the  offense  was  committed  and  the  circumstances 
thereof." 

Under  the  common  law  an  accessory  after  the  fact  was 
guilty  of  a  felony,  and  was  subject  to  the  same  punishment  as 
the  principal:  4  Blackstone's  Commentaries,  p.  439.  And  in 
some  jurisdictions  where  the  common-law  rule  has  not  been 
changed  by  statute,  and  in  others  where  it  has,  the  courts 
have  held  that  an  accessory  after  the  fact  is  an  accomplice  in 
the  sense  that  his  testimony  must  be  corroborated:  See  cases 
collected  in  note  on  page  763,  5  Ann.  Cas.  But  the  prevailing 
and  better  practice,  and  the  one  we  ******  approve,  is  that  an 
accessory  after  the  fact  is  not  an  accomplice  requiring  cor- 
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roboration  of  his  evidence.  Under  Kentucky  Statutes,  section 
1129  (Russell's  Statutes,  sec.  3156)  :  "Accessories  after  the 
fact,  not  otherwise  punished,  shall  be  guilty  of  high  mis- 
demeanor, and  fined  and  imprisoned  at  the  discretion  of  the 
jury,  and  may  be  tried,  though  the  principals  be  not  taken 
or  tried."  It  will  be  noticed  that  the  statute  does  not  define 
an  accessory  after  the  fact,  but  according  to  the  accepted 
definition  an  accessory  after  the  fact  is  one  "who,  knowing  a 
felony  to  have  been  committed,  harbors  the  felon  or  renders 
him  any  other  assistance  to  elude  punishment."  And  "one  is 
not  such  an  accessory  who  merely  neglects  to  make  known  to 
the  authorities  that  a  felony  has  been  committed,  or  forbears 
to  arrest  the  felon":  Bishop  on  Criminal  Law,  sees.  693,  691; 
1  "Wharton  on  Criminal  Law,  sec.  241 ;  1  Am.  &  Eng.  Ency.  of 
Law,  p.  267.  Whereas,  to  constitute  one  an  accomplice,  it  is 
necessary  that  he  should  voluntarily  unite  with  the  principal 
offender  in  the  commission  of  the  crime ;  in  other  words,  par- 
ticipate in  its  commission  in  some  manner  or  other :  Wharton 's 
Criminal  Evidence,  sec.  440 ;  People  v.  Smith,  28  Hun,  626 ; 
Rice  on  Criminal  Evidence,  sec.  319;  State  v.  Phillips,  18  S. 
D.  1,  98  N.  W.  171,  5  Ann.  Cas.  760.  It  is  therefore  clear  that 
an  accessory  after  the  fact  is  not  an  accomplice. 

Applying  the  principles  above  set  forth,  and  which  are 
generally  recognized  and  approved,  it  is  manifest  that  Annie 
Gray  could  not  be  convicted,  either  as  principal,  aider  and 
abetter,  or  an  accessory  before  the  fact,  and  hence  she  was  not 
an  accomplice.  The  essential  things  necessary  to  constitute 
her  one  of  these  offenders  are  lacking.  Having  found  that 
****^  Annie  Gray  was  not  an  accomplice,  it  was  not  necessary 
that  there  should  be  any  corroboration  of  her  evidence,  within 
the  meaning  of  section  241,  Code  of  Criminal  Practice,  and 
this  conclusion  disposes  of  the  principal  assignment  of  error, 
based  upon  the  theory  that,  as  Annie  Gray  was  an  accomplice, 
there  was  not  sufficient  corroboration  of  her  evidence.  The 
trial  court  treated  Annie  Gray  as  an  accomplice,  and  gave  to 
the  jury  an  instruction  in  the  manner  and  form  required  by 
section  241  of  the  code ;  but  this,  in  our  view  of  the  case,  was 
prejudicial  to  the  commonwealth,  and  not  the  accused,  as  it 
placed  upon  the  commonwealth  the  burden  of  corroborating 
her  testimony  by  other  evidence  tending  to  connect  the  ac- 
cused with  the  commission  of  the  offense,  when  no  other  evi- 
dence was  necessary. 

But  in  addition  to  the  testimony  of  this  witness,  there  is 
other  evidence  conducing  to  show  the  guilt  of  the  accused. 
The  evidence  is  very  satisfactory  that  the  will  offered  for 
probate,  and  in  which  his  wife  made  Levering  her  sole  devisee, 
was  a  forgery  and  a  fraud,  concocted  and  perpetrated  by  him. 
And  the  desire  upon  his  part  that  his  wife  should  die  in  order 
that  he  might  obtain  her  property  furnished  a  motive  for  tiie 
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commission   of   the    deed.      There   is   evidence   that   on    the 
morning  his  wife  died,  he  stated  to  Lewis  Gray,  just  before 
leaving  his  home  in  Shelby  county  to  come  to  Louisville,  that 
he  "would  bring  a  dead  one  home  with  him."    There  is  evi- 
dence by  Joe  Cain  that  when  he  came  to  Louisville  on  the 
morning  his  wife  was  found  dead,  he  went  first  to  the  house 
of  Annie  Gray,  and  asked  if  his  wife  was  in,  and  when  he 
learned  that  she  was  not,  he  said,  "Damn  her,  I  guess  she's  a 
dead  one,"  and  then  got  ****^  in  his  buggy  and  went  to  the 
house  where  his  wife  was.     This  witness  also  testifies  that  he 
saw  Levering  in  the  house  of  Annie  Gray  filling  the  capsules 
with  strychnia  and  soot,  and  heard  him  say,  "I  guess  when 
she  gets  this,  it  will  fix  her,"  and  on  the  morning  that  Mrs. 
Levering  was  found  dead  he  saw  on  the  dresser  in  her  room 
.the  bottle  or  box  that  he  had  seen  Levering  have  at  the  house 
3  of  Annie  Gray  when  he  was  filling  the  capsules.     A  Mrs. 
^Ratteman  testified  that  a  week  or  a  few  days  before  the 
'^death  of  Mrs.  Levering  she  heard  Levering  say  that,  "when 
^he  got  that  stuff,  it  vnll  fix  her. ' '    She  did  not  know  who  he 
leant,  as  he  did  not  mention  any  name,  and  was  not  speaking 
to  her,  but  the  subsequent  evidence  developed  that  this  state- 
lent  was  made  in  the  presence  of  Annie  Gray,  and  her  evi- 
lence  shows  that  Levering  was  referring  to  his  wife  when  he 
lade    this   remark.     Stanley    Brown    testified    that    on    the 
lorning  after  the  funeral  the  accused  "clapped  his  hands  in 
Jhe  dining-room,  and  said  he  was  the  happiest  man  in  the 
^orld." 

There  are  other  circumstances  pointing  to  the  guilt  of  the 

reused,  but  we  do  not  deem  it  necessary  to  notice  them.    The 

•incipal  witnesses  for  the  commonwealth  are  vigorously  and 

istly  denounced  by  counsel  for  the  appellant,  and  it  must  be 

mceded  that  their  testimony  exhibits  them  as  wicked,  de- 

:aded  creatures,  and  yet  they  were  the  most  confidential 

fiends  and  intimate  associates  of  Levering.    It  is  also  forcibly 

urged  that  no  man  should  be  deprived  of  his  liberty  upon  the 

testimony  of  such  self-confessed  falsifiers  and  villains,  but  as 

an  all-sufficient  answer  to  this,  we  say  that  a  jury,  chosen  and 

accepted  by  the  appellant,  saw  these  witnesses,   and  heard 

them  ****^  tell  the  story  of  their  own  depravity  and  Levering 's 

crime  in  all  its  shocking  details;  and,  having  so  seen  and 

heard,  that  jury  believed  what  they  said,  and  it  is  not  within 

our  province  to  declare  them  unworthy  of  credit  or  belief. 

We  have  noticed  the  alleged  errors  complained  of  in  the 
admission  of  testimony,  in  the  argument  of  counsel  for  the 
commonwealth,  and  in  the  remark  made  by  the  presiding 
judge  during  the  trial,  but  do  not  deem  either  of  them  of 
sufficient  importance  to  extend  the  opinion  in  discussing  them. 
After  a  careful  examination  of  this  record,  we  find  no 
reason  for  disturbing  the  judgment,  and  it  must  be,  and  is, 
affirmed. 
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Convictions  on  the  Testimony  of  Accomplices  are  discussed  in  the  note 
to  Stone  V.  State,  98  Am.  St.  Rep.  158.  In  some  jurisdictions  the 
uncorroborated  testimony  of  an  accomplice  will  sustain  a  conviction: 
Taft  V.  Taft,  80  Vt.  256,  130  Am.  St.  Rep.  984. 

Mere  Silence  in  the  Presence  of  a  Crime,  or  Mere  Failure  to  Inform 
the  officers  of  the  law  when  one  has  learned  of  the  commission  of  a 
crime,  does  not  make  one  an  accomplice:  Butt  v.  State,  81  Ark.  173, 
118  Am.  St.  Rep.  42;  Jenkins  v.  State,  49  Tex.  Cr.  457,  122  Am. 
St.  Rep.  812.  As  to  whether  an  accessorjr  after  the  fact  is  an  accom- 
plice within  the  rules  of  accomplice  testimony,  see  the  note  to  Stone 
V.  State,  98  Am.  St.  Rep.  158, 


CEOWN  REAL  ESTATE  COMPANY  v.  ROGERS'   COM- 

MITTEE. 

[132  Ky.  790,  117  S.  W.  275.] 

JUDGMENT — ^Presumption  of  Jurisdiction  of  County  Court. — 
The  county  court,  though  a  court  of  record,  is  one  of  limited  juris- 
diction. Therefore  its  records  must  manifest  the  facts  upon  which 
its  right  to  exercise  jurisdiction  depends.  The  particular  facts  neces- 
sary to  confer  jurisdiction  will  not  be  presumed,     (p.  204.) 

GUARDIAN  or  LUNATIC — Presumption  of  Jurisdiction  to 
Appoint. — Since  the  county  court  is  one  of  limited  jurisdiction,  the 
supreme  court  will  in  no  case  approve  an  inquest  of  lunacy  held  by 
it,  or  its  appointment  of  a  committee  for  the  lunatic,  unless  the  rec- 
ord shows  jurisdiction  and  a  substantial  compliance  with  statutory 
requirements,     (p.  205.) 

JUDGMENT  —  Presumption  In  Favor  of  Jurisdiction. — Al- 
though the  existence  of  any  jurisdictional  fact  may  not  be  affirmed 
upon  the  record,  it  will  be  presumed  upon  a  collateral  attack  that 
the  court,  if  of  general  jurisdiction,  acted  correctly  and  with  due 
authority,  and  its  judgment  will  be  as  valid  as  though  every  fact 
necessary  to  jurisdiction  affirmatively  appeared,     (p.  205.) 

JUDGMENT-7-Presumption  of  Filing  of  Affidavit. — If  a  stat- 
ute requires  a  certain  affidavit  to  be  filed  prior  to  the  rendition  of 
judgment,  it  will  be  presumed,  in  support  of  the  judgment  of  a  court 
of  general  jurisdiction,  in  the  absence  of  any  statement  or  showing 
upon  the  subject,  that  such  affidavit  was  filed,     (p.  205.) 

GUASDIAN  OF  LUNATIC — Presumption  of  Jurisdiction  to 
Appoint. — "When  the  record  of  a  court  of  general  jurisdiction  ap- 
pointing a  committee  for  a  lunatic  shows  that  he  was  served  with 
process,  and  that  his  presence  was  dispensed  with  on  the  sworn  state- 
ment of  two  physicians  that  it  would  be  injurious  to  bring  him  into 
court,  it  will  be  presumed,  in  support  of  the  inquest  and  order  of 
appointment  when  attacked  collaterally,  that  the  physicians  testified 
that  they  had  previously  examined  the  lunatic  and  believed  him  to  be 
of  unsound  mind  and  not  in  a  condition  to  be  brought  into  court,  as 
required  by  statute,     (p.  206.) 

Johnson  &  Hieatt,  for  the  appellant. 
Morton  V.  Joyes,  for  the  appellee. 
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T91  SETTLE,  C.  J.  This  action  was  instituted  in  the 
court  below  by  the  appellee.  Fidelity  Trust  Company,  as  com- 
mittee of  Belle  B.  Rogers,  a  lunatic,  against  Belle  B.  Rogers 
and  her  son,  Preston  Rogers,  to  procure  the  sale  of  certain 
real  estate  in  the  city  of  Louisville,  in  which  Belle  B.  Rogers 
owned  the  life  estate  and  Preston  Rogers  the  remainder.  The 
sale  was  asked  under  section  491,  Civil  Code  of  Practice,  for 
the  purpose  of  reinvesting  the  proceeds  in  other  property,  it 
being  alleged  and  proved  that  such  sale  and  reinvestment 
would  be  beneficial  to  all  the  parties  in  interest.  The  parties 
were  all  properly  before  the  court,  and  a  guardian  ad  litem 
appointed  to  defend  for  the  lunatic.  The  sale  was  adjudged 
by  the  court,  and  the  real  ''^^  estate  thereafter  duly  adver- 
tised and  sold  by  the  commissioner  as  directed  by  the  judg- 
ment. The  appellant,  Cro\\Ti  Real  Estate  Company,  became 
the  purchaser  of  the  property  at  the  price  of  nine  thousand 
one  hundred  dollars,  but  doubting  the  sufficiency  of  the  title 
filed  exceptions  to  the  report  of  sale.  The  court,  however, 
overruled  the  exceptions,  and  from  the  judgment  manifesting 
that  ruling  the  purchaser  has  appealed. 

Only  one  of  the  several  exceptions  filed  to  the  report  of  sale 
is  now  relied  on.  It  attacks  the  validity  of  the  inquest  held 
May  21.  1908,  in  the  criminal  division  of  the  Jefferson  circuit 
court,  whereby  Belle  B.  Rogers,  by  verdict  of  a  jury  and 
judgment  of  the  court  was  found  and  adjudged  to  be  a  person 
of  unsound  mind,  and  the  appellee,  Fidelity  Trust  Company, 
appointed  committee  and  given  charge  of  her  estate.  If  the 
proceedings  by  which  these  results  were  reached  were  illegal 
and  the  judgment  void,  it  necessarily  follows  that  the  Fidelity 
Trust  Company  was  without  authority  to  maintain  this  action, 
and  the  court  below  without  jurisdiction  to  order  a  sale  of  the 
lunatic's  property.  It  appears  from  the  record  before  us  that 
notice  of  the  time  and  place  of  holding  the  inquest  was  duly 
served  upon  Mrs.  Rogers,  but  that  she  was  not  personally 
present  in  court  when  it  was  held.  The  order  of  the  court 
dispensing  with  her  presence  reads  as  follows:  "Came  the 
commonwealth  and  filed  a  notice,  duly  served  on  the  defend- 
ant, and  on  the  sworn  statement  of  Dr.  E.  R.  Palmer  and  Dr. 
M.  H.  Yeaman,  that  it  would  be  injurious  to  bring  the  defend- 
ant into  court,  ordered  that  the  personal  presence  of  the 
defendant  be  dispensed  with."  Section  2157,  Kentucky  Stat- 
utes (Russell's  Statutes,  sec.  4248),  provides:  "No  inquest 
shall  be  held  "^^^  unless  the  person  charged  to  be  of  unsound 
mind,  or  an  imbecile,  or  incompetent  to  manage  his  estate  is 
in  court,  and  personally  in  the  presence  of  the  jury.  The 
personal  presence  of  the  person  charged  shall  not  be  dispensed 
with  unless  it  shall  appear,  by  oath  or  aflSdavits  of  two  regular 
practicing  physicians,  that  they  have  personally  examined  the 
individual  charged  to  be  of  unsound  mind,  or  an  imbecile  or. 
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incompetent  to  manage  his  estate  and  that  they  verily  believe 
him  to  be  an  idiot  or  lunatic,  or  incompetent  to  manage  his 
estate,  as  the  ease  may  be,  and  that  his  condition  is  such  that 
it  would  be  unsafe  to  bring  him  into  court. ' ' 

It  will  be  observed  that  the  order  of  the  court  merely  de- 
clares that  Drs.  Palmer  and  Yearaan  made  sworn  statements 
that  it  would  be  injurious  to  bring  the  defendant  into  court. 
It  is  contended  by  counsel  for  appellant  that  the  sworn  state- 
ment falls  far  short  of  the  requirements  of  the  statute ;  in- 
deed, that  it  imperfectly  complies  with  but  one  of  its  three 
requirements,  and  that  this  court  has  declared  the  statute 
mandatory.  In  support  of  this  contention  the  cases  of  Tipton 
V.  Tipton's  Committee,  30  Ky.  Law  Rep.  80,  97  S.  W.  413, 
and  Kelly  v.  Gardner,  25  Ky.  Law  Rep.  924,  76  S.  W.  531,  are 
relied  on.  In  each  of  these  cases  the  presence  at  the  inquest 
of  the  person  charged  with  unsoundness  of  mind  was  dis- 
pensed with,  the  order  of  the  court  showing  that  fact  in  the 
first  case  being  based  upon  the  joint  affidavit  of  two  physi- 
cians, and  in  the  second  case  upon  the  sworn  statements  of 
two  physicians;  but  in  neither  case  did  the  order  show  that 
the  physicians  had  previously  examined  or  verily  believed  the 
defendant  to  be  of  unsound  mind.  This  court  in  each  case 
held  that  the  ''***  inquest  was  invalid,  and  the  appointment 
thereunder  of  a  committee  for  the  defendant  void.  It  ap- 
pears, however,  from  the  opinion  in  each  of  the  cases  men- 
tioned, that  the  proceeding  was  instituted  and  inquest  held 
in  the  county  court  and  the  committee  appointed  by  that 
court,  and  that  the  inquest  and  judgment  were  directly  at- 
tacked in  an  action  brought  by  the  defendant  in  the  circuit 
court.  The  same  is  true  of  the  case  of  Taylor  v.  Moore,  112 
Ky.  330,  65  S.  W.  612,  and  that  of  Stewart  v.  Taylor,  111  Ky. 
247,  63  S.  W.  783,  in  which  the  inquests  were  held  and  com- 
mittees appointed  in  the  county  court ,  but  in  neither  of  which 
was  there  notice  given  of  the  inquest,  or  the  presence  of  the 
defendant  legally  dispensed  with.  The  county  court,  though 
a  court  of  record,  is  one  of  limited  jurisdiction.  Its  powers 
being  defined  and  fixed  by  statute,  it  can  exercise  no  jurisdic- 
tion as  to  persons  or  property  beyond  what  is  expressly  con- 
ferred by  statute,  and  is  even  forbidden  by  the  statute  to  hold 
an  inquest  of  lunacy  when  the  circuit  court  of  the  county  is 
in  session.  Therefore  its  records  must  manifest  the  facts  upon 
which  its  right  to  exercise  jurisdiction  depends.  Mr.  Free- 
man, in  his  excellent  work  on  Judgments  (volume  1,  section 
123),  in  discussing  the  jurisdiction  of  courts  of  special  powers, 
says:  **The  decided  preponderance  of  adjudged  cases  upon 
the  subject  establishes  the  rule  that  judgments  arising  from 
the  exercise  of  this  jurisdiction  are  to  be  regarded  in  no  other 
light,  and  supported  by  no  other  presumptions,  than  judg- 
ments pronounced  in  courts  not  of  record.     The  particular 
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state  of  facts  necessary  to  confer  jurisdiction  will  not  be  pre- 
sumed ;  and  if  such  facts  do  not  appear,  the  judgment  will  be 
treated  as  void."  So,  for  the  reason  so  well  stated  ''^^  by 
the  learned  author  mentioned,  this  court  will  in  no  case  ap- 
prove an  inquest  held  in  the  county  court,  or  its  appointment 
of  a  committee  for  the  lunatic,  unless  the  record  of  the  pro- 
ceedings therein  is  such  as  to  show  jurisdiction  on  the  part 
of  the  court  and  a  substantial  compliance  in  other  respects 
with  the  statutory  requirements. 

A  different  rule,  however,  obtains  as  to  the  judgment  of  a 
court  of  general  or  complete  jurisdiction,  such  as  a  circuit 
court,  and  this  rule  is  also  well  stated  in  Freeman  on  Judg- 
ments, volume  1,  section  124:  "If  it  is  ascertained  that  the 
judgment  or  de^ee  under  examination  was  rendered  by  a 
court  of  record  in  the  exercise  of  its  ordinary  jurisdiction 
over  the  subject  matter  in  litigation,  the  next  fact  to  be  de- 
termined is  whether  the  court  had  jurisdiction  over  the  person 
against  whom  the  judgment  has  been  obtained.  The  pre- 
ponderance of  authority  shows  that  in  a  collateral  proceeding 
this  fact  must  be  determined  by  an  inspection  of  the  matters 
contained  in  what,  at  the  time  of  entering  the  judgment,  con- 
stituted the  record  or  judgment-roll.  Any  other  paper  which 
happens  to  be  on  file  in  the  case  and  improperly  attached  to 
the  record  must  be  disregarded.  The  record,  however,  may 
be  silent  upon  the  subject  of  jurisdiction.  It  may  fail  to 
show  whether  the  proceedings  taken  to  bring  the  defendant 
within  the  authority  of  the  court  were  sufficient  or  insuffi- 
cient; or,  for  aught  that  appears  by  the  judgment-roll,  no 
attempt  may  have  been  made  to  perform  some  act  essential  to 
jurisdiction.  Nothing  shall  be  intended  to  be  out  of  the  juris- 
diction of  a  superior  court  but  that  which  expressly  appears 
to  be  so.  Hence,  though  the  existence  of  any  jurisdictional 
fact  may  not  be  affirmed  upon  ''^®**  the  record,  it  will  be  pre- 
sumed upon  a  collateral  attack  that  the  court,  if  of  general 
jurisdiction,  acted  correctly  and  with  due  authority,  and  its 
judgment  will  be  as  valid  as  though  every  fact  necessary  to 
jurisdiction  affirmatively  appeared.  The  decisions  to  this 
effect  are  very  numerous.  If  a  statute  required  a  certain 
affidavit  to  be  filed  or  a  certain  fact  to  be  found  prior  to  the 
rendition  of  judgment,  it  will  be  presumed,  in  the  absence  of 
any  statement  or  showing  upon  the  subject,  that  such  affidavit 
was  filed  or  such  fact  found. ' ' 

The  Jefferson  circuit  court  is  a  court  of  general  jurisdic- 
tion, and  its  criminal  division  undoubtedly  had  jurisdiction 
to  determine  the  question  whether  Belle  B.  Rogers  was  or  not 
a  person  of  unsound  mind,  and  likewise  to  appoint  a  com- 
mittee to  take  charge  of  her  estate  in  the  event  she  was  found 
to  be  of  unsound  mind.  The  inquest  by  which  that  fact  was 
determined  was  held  in  that  court  and  by  a  jury  under  the 
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direction  of  the  court ,  the  verdict  being  in  the  statutory  form 
and  to  the  effect  that  she  was  of  unsound  mind  and  a  lunatic. 
The  court  by  its  judfrment  approved  the  finding  and  ap- 
pointed the  Fidelity  Trust  Company  to  take  charge  of  her 
estate,  and  the  latter  did  so  after  duly  qualifying.  These 
facts  were  all  shown  in  the  instant  case  in  which  the  real 
estate  of  the  lunatic  and  her  son  was  adjudged  to  be  sold,  and 
they  also  appear  in  the  record  thereof  before  us.  The  record 
also  shows  that  prior  to  the  inquest  process  was  duly  served 
upon  the  lunatic  and  upon  Dr.  Yeaman  in  whose  sanitarium 
and  charge  she  then  was.  In  addition,  the  record,  as  pre- 
sented in  the  court  below  and  appearing  in  this  court,  con- 
tained the  order  copied  in  the  opinion  showing  why  and  upon 
'^**''  what  proof  the  presence  of  the  lunatic  a^  the  inquest  was 
dispensed  with.  If  the  two  physicians  upon  whose  testimony 
the  personal  attendance  of  Mrs.  Rogers  at  the  inquest  was 
excused  had  furnished  it  by  affidavit,  and  the  affidavit  had 
failed  in  any  essential  particular  to  comply  with  the  require- 
ments of  section  2157  of  Kentucky  Statutes,  it  might  have 
given  appellant  some  ground  for  insisting  that  the  record 
affirmatively  showed  such  an  absence  of  jurisdictional  facts  as 
would  invalidate  the  inquest ;  but  there  was  no  affidavit  from 
the  physicians  filed.  Instead,  the  testimony  furnished  by 
them  as  to  the  necessity  for  the  nonattendance  of  the  lunatic 
was  presented  in  the  form  of  statements  under  oath,  which 
was  permitted  by  the  statute.  Whether,  in  addition  to  stating 
that  the  condition  of  the  lunatic  was  such  as  to  make  it  unsafe 
or  injurious  to  her  to  have  her  personally  attend  the  inquest, 
they  also  testified,  as  the  statute  required,  that  they  had 
previously  examined  her  and  verily  believed  her  to  be  of 
unsound  mind,  we  cannot  tell,  as  the  order  of  the  court  dis- 
pensing with  her  presence  is  silent  on  the  subject ;  but  as  the 
record  shows  they  were  at  the  inquest,  and  that  upon  their 
sworn  statements  the  presence  of  the  lunatic  was  dispensed 
with,  we  must  presume,  as  they  were  sworn  as  witnesses  upon 
the  inquest,  they  were  requested  to  testify  before  the  court 
and  the  jury  as  to  all  the  facts  in  their  possession  with  respect 
to  the  condition  of  mind  of  the  lunatic,  including  such  as 
were  required  by  section  2157  of  the  statute,  supra.  At  any 
rate,  as  it  does  not  affirmatively  appear  from  the  record  that 
they  did  not  testify,  we  must  presume  that  they  did ,  the  court 
being  of  general  jurisdiction  and  knowing  the  '^"**  necessity 
for  eliciting  all  the  facts  essential  to  the  validity  of  the  in- 
quest. 

As  upon  the  record  before  us  neither  the  inquest  nor  the 
order  appointing  a  committee  for  the  lunatic  can  be  pro- 
nounced void,  and  cannot  be  collaterally  attacked  or  set  aside, 
as  here  attempted,  we  need  not  pass  upon  the  question  of 
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_  whether  either  should  be  declared  void  in  a  direct  proceeding 
by  the  lunatic. 

Being  of  opinion  that  appellant  will  acquire  a  good  title  to 
the  real  estate  in  question  by  virtue  of  its  purchase  thereof  at 
the  commissioner's  sale,  and  the  deed  to  be  made  by  the  com- 
missioner, it  follows  that  the  circuit  court  did  not  err  in  over- 
ruling the  exceptions  to  the  report  of  sale. 

Wherefore  the  judgment  is  afSi^med. 


County  Courts  in  Some  States  are  Courts  of  General  Jurisdiction,  in 
favor  of  whose  jurisdiction  every  presumptiou  will  be  indulged: 
Bradley  v.  Drone,  187  111.  175,  79  Am.  St.  Rep.  214. 

A  Judgment  of  a  Court  of  General  Jurisdiction  cannot  he  Collaterally 
attacked  unless  the  record  affirmatively  shows  want  of  jurisdiction: 
Sodini  v.  Sodini,  94  Minn.  301,  110  Am.  St.  Rep.  371.  Every  fact 
Hot  negatived  by  the  record  is  presumed  in  support  of  a  judgment 
of  a  court  of  general  jurisdiction:  Kalb  v.  German  Sav.  etc.  Soc, 
25  Wash.  349,  87  Am,  St.  Rep.  757.  To  the  same  effect,  see  Burke 
V.  Interstate  Sav.  etc.  Assn.,  25  Mont.  315,  87  Am.  St.  Rep.  416; 
Gulickson  v.  Bodkin,  78  Minn.  33,  79  Am.  St.  Rep.  352. 

The  Judgments  and  Proceedings  of  Probate  Courts  are  in  many  states 
accorded  the  same  favored  presumption  and  immunity  from  collateral 
attack  as  are  those  of  courts  of  general  jurisdiction:  Robbins  v. 
Boulware,  190  Mo.  33,  109  Am.  St.  Rep.  746;  Stuckey  v.  Watkins,  112 
Ga.  268,  81  Am.  St.  Rep.  47;  J.  B.  Watkins  Land  etc,  Co.  v.  Mullen, 
62  Kan.  1,  84  Am.  St.  Rep.  372;  Estate  of  Davis,  151  Cal.  318,  121 
Am.  St.  Rep.  105, 

Where  the  Record  of  tlie  Court  is  Silent  upon  the  Subject,  it  must 
be  presumed,  in  support  of  the  appointment  of  the  guardian  of  a 
person  of  unsound  mind,  that  the  court  inquired  into  the  condition 
of  the  alleged  imbecile  and  found  him  to  be  of  unsound  mind,  and 
took  all  necessary  steps  to  acquire  jurisdiction  of  his  person:  Hare 
V,  Shaw,  84  Ark.  32,  120  Am.  St.  Rep.  17.  But  where  an  order  ap- 
pointing a  special  guardian  was  made  on  the  same  day  that  the  peti- 
tion for  the  appointment  was  filed,  and  recites  that  it  was  made  "on 
reading  and  filing  the  petition,"  it  cannot  be  presumed,  in  support 
of  the  jurisdiction  of  the  court,  that  the  statutory  notice  was  given, 
if  the  record  is  silent  in  regard  thereto:  Devereaux  v.  Janes,  141 
Mich,  265,  113  Am.  St.  Rep.  523. 


CARLEY  V,  OFFUTT  &  BLACKBURN. 

[136  Ky.  212,  124  S.  W.  280.] 

.  WASEHOUSEMEN — Degree  of  Care  Exacted  by  Law. — Ware- 
housemen, whether  public  or  private,  are  not  insurers.  They  are 
bound  only  to  use  ordinary  care  to  protect  the  property  committed 
to  them.     (p.  210.) 

WAREHOUSEMEN  —  Care  in  Protecting  Grain. — Warehouse- 
men are  not  insurers  that  wheat  will  remain  in  the  condition  in  which 
it  is  delivered  to  them,  or  that  no  weevil  or  other  vermin  will  get 
into  it.  Their  common-law  liability  is  simply  to  use  ordinary  care  in 
keeping  the  grain,     (p.  210.) 

WAREHOUSEMEN — Weevil  Infecting  Wheat. — When  weevil 
makes   its   appearance   in   a   gruin   elevator,   it   is   incumbent    on   the 
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owners  to  use  ordinary  care  to  eradicate  it  and  prevent  its  being 
communicated  to  the  wheat  of  a  customer  stored  in  a  separate  bin. 
But  if  he  allows  the  wheat  to  remain  in  the  elevator  after  they  have 
taken  all  ordinary  precautions,  and  have  notified  him  of  the  trouble 
and  given  him  opportunity  to  remove  the  grain,  he  cannot  complain 
if  subsequently  it  is  injured  by  the  weevil,     (p.  210.) 

WAREHOUSEMEN  —  Duty  to  Receive  Infected  Grain. — The 
owner  of  infected  grain  cannot  require  warehousemen  to  receive  it. 
(p.  211.) 

WAREHOUSEMEN— Right  to  Close  Infected  Elevator.— When 
a  grain  elevator  becomes  infected  with  weevil,  the  owners,  whether 
-public  or  private  warehousemen,  have  the  right  to  close  it,  so  as  to 
disinfect  it.     (p.  211.) 

WAREHOUSEMEN— Ri^ht  to  Remove  Grain  from  Infected 
Elevator. — When  a  grain  elevator  becomes  infected  with  weevil,  the 
owner  has  the  right,  to  \he  end  that  he  may  disinfect  the  building, 
to  require  all  wheat  therein  to  be  removed  by  the  owners  after  rea- 
sonable notice.  If  they  fail  to  do  so,  the  warehouseman  has  the 
right  to  remove  it  and  add  the  reasonable  cost  thereof  to  his  stor- 
age charges,     (p.  211.) 

WAREHOUSEMAN — Right  to  Terminate  Contract. — The  con- 
tract of  a  warehouseman  may  be  terminated  by  him  on  reasonable 
notice,     (p.  211.) 

WAREHOUSEMAN  —  Right  to  Close  Warehouse.— A  public 
warehouseman,  no  less  than  a  private  one,  may  close  his  warehouse 
to  all.     (p.  211.) 

WAREHOUSEMEN— Public  Notice  of  Condition  of  Grain.— 
The  Kentucky  statute  requiring  notice  to  be  given  in  a  daily  paper 
if  grain  in  a  warehouse  becomes  out  of  condition,  applies  only  to 
grain  not  stored  in  a  separate  bin.     (p.  211.) 

W.  S.  Kelley  and  Samuel  M.  Wilson,  for  the  appellant. 
B.  M.  Lee,  for  the  appellee. 

213  HOBSON,  J.  Offutt  &  Blackburn  own  and  operate  a 
wheat  elevator  at  Georgetown.  William  J.  Carley  owns  and 
operates  a  flour-mill  there.  On  July  20,  1906,  he  stored 
with  them  five  thousand  four  hundred  bushels  of  wheat  in 
a  special  bin,  by  which  it  was  kept  separate  from  other  wheat, 
and  they  executed  to  him  the  following  writing: 

"Georgetown,  Ky.,  July  20,  1906. 

"Received  in  store  from  William  Carley  fifty-four  hun- 
dred bushels  wheat,  in  special  bin,  which  we  will  deliver  to 
said  William  Carley,  or  order,  upon  presentation  of  this 
receipt  properly  indorsed,  on  payment  of  charges.  Thist 
property  is  held  for  the  owner  in  store  at  his  risk  as  to 'fire 
or  depreciation  from  that  cause. 

"5,400  bushels.  OFFUTT  &  BLACKBURN. 

"Agreed  rate  of  charges:  One  month  or  fraction  thereof, 
1  cent;  3  months,  per  month  per  bushel,  1  cent;  after  3 
months  or  fraction  thereof,  per  mo.,  i/^  cent." 

2*^  They  had  in  the  elevator  a  large  quantity  of  wheat 
of  their  own.     In  the  early  spring  of  1907  they  discovered 
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weevil  in  some  of  their  wheat.  The  usual  way  of  getting 
weevil  out  of  wheat  is  to  run  it  through  a  fan  and  blow  them 
out ;  but  when  this  is  done  they  get  into  the  building  and  are 
liable  to  get  into  other  wheat  in  it.  So  Offutt  &  Blackburn 
at  once  notified  Carley  that  they  had  discovered  weevil  in 
their  wheat,  and  requested  him  to  take  his  wheat  out  of  the 
elevator  before  it  became  infected.  It  was  customary  to  move 
all  of  the  wheat  in  the  elevator  at  stated  times,  and  they  de- 
sired to  give  him  the  opportunity  to  take  his  wheat  out  be- 
fore it  was  moved  again,  so  that  there  would  be  less  danger 
of  loss.  He  had  the  same  trouble  at  his  mill.  It  was  a  bad 
year  for  weevil,  and  he  declined  to  take  the  wheat  out,  in- 
sisting that  they  should  keep  it,  as  wheat  was  then  down  and 
he  could  not  sell  it  for  the  price  he  asked.  A  month  or  so 
after  this  they  found  that  the  weevil  had  gotten  into  his  wheat 
and  so  notified  him.  He  then  requested  them  to  bring  him 
a  sample  of  his  wheat,  which  was  done,  and  after  he  looked 
at  the  sample  he  still  refused  to  take  his  wheat  out,  saying  it 
was  not  hurt  much.  They  did  the  best  they  could  with  the 
wheat,  and,  he  still  refusing  to  move  it,  they  finally  ran  it 
out  into  a  warehouse,  and  brought  this  suit  against  him,  ask- 
ing the  court  to  make  the  proper  orders  for  their  protection. 
An  agreement  was  then  made  by  which  the  wheat  was  sold, 
and  the  rights  of  the  parties  were  to  be  litigated  in  the  action. 
There  was  a  loss  of  something  over  two  thousand  dollars  on 
the  wheat  J  and  by  his  answer,  which  he  made  a  counterclaim, 
Carley  sought  to  hold  Offutt  ^^^  &  Blackburn  liable  for  the 
injury  done  to  the  wheat  by  the  weevil. 

There  was  some  conflict  in  the  testimony  on  the  final  trial. 
The  evidence  for  Carley  tended  to  show  that  Offutt  &  Black- 
burn did  not  give  him  notice  of  the  condition  of  the  wheat, 
and  that  they  did  not  exercise  ordinary  care  in  taking  care 
of  it ;  but  the  weight  of  the  evidence  shows  the  facts  as  above 
stated.  The  court  instructed  the  jury  in  substance:  (1)  That 
they  should  find  for  the  plaintiffs  the  amount  of  storage  due 
them  under  the  contract,  and  if  it  was  necessary  to  remove 
the  wheat  from  the  elevator,  and  they  gave  Carley  notice  to 
remove  his  wheat,  and  he  refused  to  remove  it  in  a  reasonable 
time,  the  jury  should  also  allow  Offutt  &  Blackburn  the  rea- 
sonable expenses  they  incurred  in  removing  the  wheat;  (2) 
that  if  Offutt  &  Blackburn  negligently  stored  or  handled 
the  wheat,  so  that  it  became  infected  with  weevil,  they  should 
find  for  Carley  on  his  counterclaim  the  difference  between 
the  market  value  of  the  wheat  as  delivered  to  them  and  as  in- 
jured by  the  weevil;  (3)  that  they  should  offset  their  find- 
ings under  1  and  2,  and  find  a  verdict  for  the  party  who 
was  entitled  to  the  dift'erence;  (4)  that  the  plaintiffs  were 
bound  to  use  such  care  as  an  ordinarily  careful  and  prudent 
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person  engaged  in  the  business  of  warehouseman  would  use 
under  the  circumstances,  and  that  the  failure  to  use  such  care 
was  negligence.  Under  these  instructions  the  jury  found  for 
Offutt  &  Blackburn,  and  Carley  appeals. 

It  is  insisted  for  appellant  that  Offutt  &  Blackburn  were 
public  warehousemen ;  that  as  such  they  were  bound  to  re- 
ceive all  grain  that  was  tendered  them,  and  that,  if  Carley 
had  taken  his  wheat  out  of  ***  the  elevator,  he  could  have 
required  them  immediately  to  receive  it  back ;  and  that,  there- 
fore, he  was  under  no  obligation  to  take  the  wheat  out  of 
the  elevator  when  notified  to  do  so.  It  is  insisted  for  Offutt 
&  Blackburn  that  they  were  private  warehousemen ;  that 
by  the  written  contract  they  agreed  to  put  Carley 's  wheat 
in  a  special  bin  and  keep  it  at  so  much  a  month,  and  that, 
therefore,  they  could  terminate  the  arrangement  at  any  time 
on  a  month's  notice.  "We  do  not  find  it  necessary  to  deter- 
mine whether  Offutt  &  Blackburn  were  public  or  private 
warehousemen.  In  either  event,  they  were  not  insurers. 
They  were  only  bound  to  use  ordinary  care  to  protect  the 
property  committed  to  them.  They  were  not  responsible  for 
an  injury  to  the  property  which  could  not  be  guarded  against 
by  ordinary  care:  Macklin  v.  Frazier,  9  Bush,  3;  30  Am.  & 
Eng.  Ency.  of  Law,  46,  and  cases  cited;  American  Brewing 
Assn.  V.  Talbot,  141  Mo.  674,  64  Am.  St.  Rep.  538,  42  S.  W. 
679.  Thus  it  has  been  held  that,  if  the  contents  of  barrels 
stored  in  a  warehouse  has  been  diminished  by  leakage,  the 
warehouseman  is  not  liable,  unless  it  is  shown  that  the  loss 
was  due  to  his  negligence  (Taussig  v.  Bode,  134  Cal.  260, 
86  Am.  St.  Rep.  250,  66  Pac.  259,  54  L.  R.  A.  774),  and  that 
he  is  not  liable  for  injury  from  rats,  when  he  has  taken  the 
proper  precaution  to  prevent  it:  Taylor  v.  Secrist,  2  Disn. 
299. 

Carley 's  wheat  was  not  mixed  with  other  wheat  in  the  ele- 
vator. It  was  kept  separate.  When  it  was  discovered  that 
weevil  had  made  its  appearance  in  the  elevator,  it  was  in- 
cumbent on  the  owners  to  use  ordinary  care  to  eradicate  the 
trouble  and  to  prevent  its  being  communicated  to  Carley 's 
wheat;  but  when  he  allowed  his  wheat  to  remain  in  the  ele- 
vator after  they  had  used  all  the  precautions  they  could  and 
^^"^  notified  him  of  the  trouble,  thus  giving  him  an  oppor- 
tunity to  remove  his  wheat  from  the  danger,  he  cannot  com- 
plain unless  they  after  this  failed  to  use  such  care  for  its 
protection  as  may  be  expected  of  a  person  of  ordinary  pru- 
dence under  the  circumstances.  If  he  had  then  withdrawn 
his  wheat  from  the  elevator,  the  proof  is  clear  that  he  would 
have  sustained  no  substantial  loss.  The  loss  which  followed 
was  due  to  his  refusal  to  remove  his  wheat,  insisting  that 
he  had  the  right  to  allow  it  to  remain  and  require  Offutt  & 
Blackburn  to  furnish  him  as  good  wheat  when  demanded  as 
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lie  had  put  in  the  elevator.  The  written  contract  which  they 
made  with  him  simply  bound  them  to  keep  the  wheat  in  store 
in  a  special  bin  and  deliver  it  to  him  on  demand. 

The  law  added  to  the  written  contract  the  implied  under- 
taking that  they  would  use  ordinary  care  in  keeping  it,  and 
deliver  it  to  him  in  such  a  condition  as  it  would  be  if  kept 
with  ordinary  care.  The  law  did  not  make  them  insurers 
that  the  wheat  would  remain  in  the  condition  in  which  it  was 
delivered  to  them,  or  that  no  weevil  or  other  vermin  would 
get  into  it.  There  is  no  question  in  this  case  about  a  limi- 
tation of  their  common-law  liability.  Their  common-law  lia- 
bility was  simply  to  use  ordinary  care  in  keeping  the  wheat. 
If  Carley  had  withdrawn  his  wheat  from  the  elevator  after 
it  became  infected  with  weevil  and  before  it  was  injured,  he 
could  not  have  required  them  to  receive  it  back  from  him, 
for  he  could  not  have  required  them  to  receive  into  the  ele- 
vator infected  wheat ;  and  when  their  elevator  became  infected 
with  weevil,  they  had  the  right  to  close  it,  whether  they 
were  public  or  private  warehousemen,  so  as  to  disinfect  it, 
for  in  its  infected  condition  it  was  not  fit  to  be  used  for  the 
purpose  for  which  it  was  intended.  **®  To  this  end  they  had 
the  right  to  require  all  wheat  in  it  to  be  removed  by  the 
owners  after  reasonable  notice  to  do  so,  and  when  Carley 
failed  to  remove  his  wheat  they  had  the  right  to  remove  it 
and  add  the  reasonable  cost  of  doing  so  to  their  storage 
charges.  They  could  not  properly  put  other  wheat  into  it 
when  thus  infected;  and  when  all  the  wheat  except  his  was 
removed,  Carley  could  not  require  them  to  keep  the  elevator 
open  for  him  indefinitely.  The  common  law  attaches  no  such 
liability  to  a  warehouseman's  contract.  Like  other  contracts 
for  an  indefinite  time,  the  contract  of  a  warehouseman  may  be 
terminated  by  him  on  reasonable  notice,  and  a  public  ware- 
houseman, no  less  than  a  private  one,  may  close  his  warehouse 
to  all. 

Section  4794,  Kentucky  Statutes,  only  contemplates  a  lia- 
bility for  neglect  on  ihe  part  of  the  warehouseman  in  cases 
like  this.  Among  other  things  that  section  provides:  "Any 
warehouseman,  guilty  of  any  act  of  neglect  the  effect  of  which 
is  to  depreciate  property  stored  in  a  warehouse  under  his 
control,  shall  be  held  responsible  as  at  common  law."  The 
previous  part  of  the  section,  as  to  notice  in  a  daily  paper  if 
the  grain  becomes  out  of  condition,  only  applies  to  grain  that 
is  not  stored  in  a  separate  bin.  The  purpose  of  the  adver- 
tisement is  to  reach  the  owners  of  the  grain;  but  when  the 
grain  is  stored  in  a  separate  bin,  and  the  owner  is  known,  as 
in  this  case,  this  part  of  the  section  has  no  application. 

There  was  no  substantial  error  in  the  admission  of  evi- 
dence, the  case  was  fairly  submitted  to  the  jury  by  the  in- 
structions, and  the  great  weight  of  the  testimony  ^*®  sustains 
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their  verdict.     On  the  whole  case,  we  see  no  reason  for  dis- 
turbing the  judgment. 
Judgment  affirmed. 
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L    Origin  and  I>iniitation  of  the  Duty. 

The  term  "bailment"  is  immediately  associated  in  the  mind  of  the 
lawyer  with  his  early  attempts  to  master  the  great  leading  case  on 
the  subject — Coggs  v.  Bernard,  2  Ld.  Raym.  917,  918 — a  case  in  which 
the  learning  of  Lord  Holt  threw  an  everlasting  light  over  the  entire 
area  of  a  vast  subject.  The  rights,  duties  and  liabilities  of  bailor 
and  bailee  have  been  moot  questions  from  time  immemorial,  and  we 
find  in  the  division  of  the  subject  some  of  the  nomenclature  which 
Justinian  utilized  in  the  Institutes.  Besides  Lord  Holt,  the  most 
eminent  English  writer  on  bailments  was  Sir  William  Jones — poet 
as  well  as  scholar  and  lawyer — and  due  tributes  to  their  high  at- 
tainments will  be  found  both  in  Kent  and  Story,  the  work  of  Mr. 
Justice  Story  being  a  Pandora's  box  to  which  the  puzzled  lawyer 
may  resort  for  the  rule,  the  dictum  or  the  case  he  cannot  find  else- 
where. Li  dealing  with  the  duty  of  warehousemen  as  to  property 
in  their  care,  we  expressly  limit  our  attention  to  that  particular 
subdivision  of  the  main  subject  which  comes  under  the  old  civil  law 
heading  of  "Locatio  Conductio"  or  "Hiring,"  which  is  a  bailment 
always  for  a  reward  or  compensation,  which  compensation  need  not 
necessarily  be  certain.  Its  nature  and  amount  are  immaterial  so 
long  as  the  contract  has  a  consideration:  Newhall  v.  Paige,  10  Gray, 
366.  For  the  purposes  of  this  note  we  exclude  the  mandate  or  gratu- 
itous bailment,  for  the  chief  reason  that  almost  the  whole  of  the 
eases  likely  to  be  adjudicated  on  in  our  courts  would  arise  from  the 
ordinary  hiring  contract  which  would  involve  the  consideration.  The 
hiring,  or  locatio  conductio,  is  divisible  into  four  classes,  and  we 
only  name  them  for  the  environment  of  the  subject:  1.  The  hiring 
of  a  thing  for  use,  or  locatio  rei;  2.  The  hiring  of  work  and  labor, 
.or  locatio  operis  faciendi;  3.  The  hiring  of  care  and  services  to  be 
performed  or  bestowed  on  the  thing  delivered,  or  locatio  custodiae; 
and  4.  The  hiring  of  the  carriage  of  goods  from  place  to  place,  or 
locatio  operis  mercium  vehendarum.  These  terms  are  those  used  in 
the  Institutes,  Jones  and  Story  on  Bailments,  Kent's  Commentaries, 
and  Pothier's  Traite  de  Louage,  and  the  other  standard  authorities. 

Our  subject  selects  the  third  of  these  classes  for  its  treatment,  the 
locatio  custodiae  or  hiring  of  care  and  services  to  be  performed  or 
bestowed  on  the  thing  delivered. 

This  classification  has  found  its  way  from  the  civil  law  into  our 
law  by  its  adoption  into  the  great  leading  case  referred  to,  and  it  is 
practically  retained  and  perpetuated  in  all  codes  and  statutes  which 
enact  laws  pertaining  to  bailments  in  general.  Notwithstanding  this 
uniformity,  however,  there  arise  continually  cases  which  appear  to 
challenge  the  rules  founded  upon  it,  but  which  are  really  trifling 
variations  attributable  to  the  law  of  locality.  For  example,  in  the 
enunciation  of  the  various  degrees  of  care  or  diligence  which  must 
be  considered  with  regard  to  bailments.  Sir  William  Jones  has  it 
that  there  are  infinite  shades  of  care  or  diligence,  from  the  slightest 
momentary  thought  to  the  most  vigilant  anxiety,  although  the  ex- 
tremes as  in  most  cases  are  not  applicable  in  practice,  however  use- 
ful and  necessary  they  may  be  in  theory.  Common  or  ordinary  dili- 
gence is  that  which  the  ordinary  man  shows  with  regard  to  his  own 
business — that  common  prudence  which  the  ordinary  business  man 
would  display.  It  is  the  care  which  every  person  of  common  pru- 
dence, and  capable   of  governing  a  family,   takes   of   his    own   con- 
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cerns:  Tompkins  v.  Saltmarsh,  14  Serg.  &  R.  275;  Vaughn  v.  Men- 
love,  3  Bing.  N.  C.  468,  6  L.  J,  C.  P.  92,  1  Jur.  215.  Here  at  once 
will  be  seen  an  opportunity  for  variance,  because  different  men  in 
different  localities  will  have  different  views  of  what  common  pru- 
dence is.  "So  many  men,  so  many  opinions,"  was  the  old  apothegm, 
and  it  holds  good  to-day.  As  Story  puts  it:  "It  is  obvious  that  this 
is  adopting  a  very  variable  standard;  for  it  still  leaves  much  ground 
for  doubt  as  to  what  is  common  prudence,  and  who  is  capable  of 
governing  a  family.  But  the  difficulty  is  intrinsic  in  the  nature  of 
the  subject,  which  admits  of  an  approximation  onlj'^  to  certainty. 
Indeed,  what  is  common  or  ordinary  diligence  is  more  a  matter  of 
fact  than  of  law:  See  Doorman  v.  Jenkins,  2  Ad.  &  E.  256;  Vaughan 
V.  Menlove,  3  Bing.  N.  C.  468,  475.  And  in  every  community  it 
must  be  judged  of  by  the  actual  state  of  society,  the  habits  of 
business,  the  general  usages  of  life  and  the  dangers,  as  well  as  the 
institutions,  peculiar  to  the  age.  So  that,  although  it  may  not  be 
possible  to  lay  down  any  very  exact  rule  applicable  to  all  times  and 
all  circumstances,  yet  that  may  be  said  to  be  common  or  ordinary 
diligence,  in  the  sense  of  the  law,  which  men  of  common  prudence 
generally  exercise  about  their  own  affairs  in  the  age  and  country 
in  which  they  live":  Story  on  Bailments,  p.  15.  It  follows,  therefore, 
that  such  standards  which  are  fixed  upon  an  exercise  of  intelligence 
or  sentiment,  such  as  prudence  and  vigilance,  will  vary  as  to  the 
facts,  although  uniform  with  the  principle;  and  that,  what  at  one 
time  and  place  may  be  deemed  ordinary  care,  may  at  another 
fall  short  of  it  and  be  construed  as  such  want  of  diligence  as  would 
amount  to  negligence.  We  shall  conclude  this  part  of  our  note  with 
the  illustration  given  by  Mr.  Story:  "In  many  parts  of  America, 
especially  in  the  interior,  where  there  are,  comparatively  speaking, 
few  temptations  to  theft,  it  is  usual  to  leave  barns,  in  which  horses 
and  cattle  are  kept,  without  being  under  lock  by  night.  But  in  our 
cities,  where  the  danger  is  much  greater,  and  the  temptations  more 
pressing,  it  would  be  deemed  a  great  want  of  caution  to  act  in  the 

same  manner What,  then,  is  usually  done  by  prudent  men  in 

a  particular  country  in  respect  to  things  of  a  like  nature,  whether 
it  be  more  or  less  in  point  of  diligence  than  what  is  exacted  in  an- 
other country,  becomes,  in  fact,  the  general  measure  of  diligence": 
Story  on  Bailments,  p.  16.  These  are  some  of  the  considerations 
worthy  to  be  entertained  prior  to  the  perusal  of  thoughts  upon  the 
portion  of  the  subject  which  forms  the  title  to  this  note;  and  before 
proceeding  with  the  discussion  of  the  duties  which  are  cast  upon  the 
warehouseman  either  by  the  common  law,  by  statute  or  by  express 
contract,  or  by  any  combination  of  them,  the  definitions  of  bailment 
and  warehouseman  call  for  attention. 

n.  Definitions. 
a.  Bailment. — We  get  the  word  "bailment"  from  the  French 
"bailler,"  which  means  to  deliver,  and  its  ordinary  signification  is 
the  delivery  of  personal  property  by  one  person  to  another  in  trust 
for  a  specific  purpose,  with  a  contract,  express  or  implied,  that  the 
trust  shall  be  faithfully  executed  and  the  property  returned  or  duly 
accounted  for  when  the  special  purpose  is  accomplished — as  in  the 
consignment  of  goods  to  carriers  or  warehousemen,  hiring,  borrow- 
ing, lending,  or  keeping  animals  for  hire:  Standard  Dictionary. 
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Sir  William  Jones  gives  two  definitions:  "A  delivery  of  goods  on  a 
condition,  express  or  implied,  that  they  shall  be  restored  by  the  bailee 
to  the  bailor,  or  according  to  his  directions,  as  soon  as  the  purpose 
for  which  they  are  bailed  shall  be  answered";  and  also,  "A  delivery 
of  goods  in  trust,  on  a  contract  expressed  or  implied,  that  the  trust 
shall  be  duly  executed,  and  the  goods  redelivered,  as  soon  as  the  time 
or  use  for  which  they  were  bailed  shall  have  elapsed  or  be  per- 
formed." 

Biackstone's  definitions  are:  "A  delivery  of  goods  in  trust  upon  a 
contract,  expressed  or  implied,  that  the  trust  shall  be  faithfully  exe- 
cuted on  the  part  of  the  bailee":  2  Biackstone's  Commentaries,  451; 
and,  "Delivery  of  goods  to  another  person  for  a  particular  use":  2 
Biackstone's  Commentaries,  395. 

Story  says:  "Mr.  Chancellor  Kent  in  his  excellent  Commentaries  (2 
Kent's  Commentaries,  4th  ed.,  leet.  40,  p.  558),  has  blended  in  some 
measure  the  definitions  of  Jones  and  Blackstone.  Without  profess- 
ing to  enter  into  a  minute  criticism,  it  may  be  said  that  a  bailment 
is  a  delivery  of  a  thing  in  trust  for  some  special  object  or  purpose, 
and  upon  a  contract,  express  or  implied,  to  conform  to  the  object 
or  purpose  of  the  trust":   Story  on  Bailments,  p.  5. 

Kent's  definition  is:  "A  delivery  of  goods  in  trust  upon  a  contract, 
express  or  implied,  that  the  trust  shall  be  duly  executed,  and  the 
goods  restored  by  the  bailee  as  soon  as  the  purpose  of  the  bailment 
shall  be  answered." 

A  comparison  of  these  definitions  will  show  very  little  variation. 
Those  of  Blackstone  and  Story  include  contracts  where  the  return 
of  the  goods  is  not  contemplated,  while  Kent  and  Jones  exclude 
them.  Mr.  Edwards,  in  his  work  on  Bailments,  section  2,  remarks: 
"In  general  terms,  it  may  be  said  that  the  delivery  of  goods  or  any 
other  species  of  personal  estate  for  use,  keeping,  or  on  some  other 
trust,  where  the  general  property  does  not  pass,  creates  a  bail- 
ment":  Krause  v.  Commonwealth,  93  Pa.  418,  39  Am.  Eep.  762. 

Such  are  the  principal  definitions  of  the  term,  and  they  have  all 
found  authority,  with  minor  variations  and  almost  imperceptibly  fine 
distinctions,  in  the  various  states:  "Watson  v.  State,  70  Ala.  13,  45 
Am.  Eep.  70;  People  v.  Cohen,  8  Cal.  42;  Atlantic  Coast  Line  R.  Co. 
V.  Baker,  118  Ga.  809,  45  S.  E.  673;  Knapp,  Stout  &  Co.  v.  McCaffrey, 
178  111.  107,  69  Am.  St.  Eep.  290,  52  N.  E.  898;  Pool  v.  Adkisson,  1 
Dana,  110;  McCauley  v.  Davidson,  10  Minn.  418;  Lewis  v.  Park 
Bank,  2  Daly,  85;  State  v.  Chew  Muck  Yon,  20  Or.  215,  25  Pac. 
355;  Trunick  v.  Smith,  63  Pa.  18;  McGee  v.  French,  49  S.  C.  454, 
27  S.  E.  487;  Jones  v.  Littlefield,  3  Yerg.  133;  Malz  t.  State,  36 
Tex.  Cr.  447,  34  S.  W.  267,  37  S.  W.  748;  Haskins  v.  Dern,  19  Utah, 
89,  56  Pac.  953;  Fletcher  v.  Ingram,  46  Wis.  191,  50  N.  W.  424. 
In  a  prosecution  for  embezzlement  as  a  bailee  the  court  defined 
a  bailment  as  the  delivery  of  some  personal  property,  the  subject  of 
larceny,  by  one  person  to  another,  to  be  held  according  to  the  pur- 
pose or  object  of  the  delivery,  and  to  be  returned  or  delivered 
over  when  that  purpose  is  accomplished:  State  v.  Davis,  3  Penne. 
(Del.)  220,  50  Atl.  99;  State  ▼.  Sienkiewiez,  4  Penne.  (Del.)  59,  55 
Atl.  346. 

b.  Warehouseman. — As  ordinarily  understood,  a  warehouseman  is 
one  who  follows  the  business  of  storing  goods,  but  taken  with  respect 
to  his  duties  and  obligations,  it  became  necessary  that  this  definition 
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should  be  carefully  enlarged.  The  following  will  be  found  useful 
interpretations: 

Brickell,  C.  J.  (Alabama):  "Warehousemen  are  of  the  class  of 
bailees  known  as  paid  agents,  exercising  private  employments,  whose 
liability  and  relation  is  essentially  different  from  that  of  common 
carriers.  Their  duty  is  to  bring  to  the  business  in  which  they  are 
employed  reasonable  skill  and  diligence,  and  they  are  answerable 
only  for  ordinary  negligence:  Moore  v.  Mayor,  1  Stew.  284;  Hatchett 
V.  Gibson.  13  Ala.  587;  Gibson  v.  Hatchett,  24  Ala.  201;  Jones  v. 
Hatchett,  14  Ala.  743.  As  they  do  not  exercise  a  public  employ- 
ment; as  they  are  at  liberty  to  select  their  own  customers;  to  accept 
only  such  business  or  service  as  they  may  choose,  and  to  fix  the 
measure  of  compensation  to  be  paid  for  their  services,  they  have  the 
right  by  special  contract  to  enlarge  or  to  narrow  their  liability  as, 
in  the  absence  of  contract,  it  is  defined  by  law:  Alexander  v.  Greene, 
3  Hill  (N.  Y.),  9.  The  only  limitation  upon  the  powers  of  such  a 
bailee,  to  protect  himself  against  losses  occurring  in  the  course  of 
his  employment,  seems  to  be,  that  he  shall  not  stipulate  for  immun- 
ity from  responsibility  for  his  own  fraud":  Seals  v.  Edmondson,  71 
Ala.  509.  The  learned  judge  concluded  that  part  of  his  opinion  with 
an  excerpt  from  Story  on  Bailments,  section  32:  "For  the  law  will 
not  tolerate  such  an  indecency  and  immorality  as  that  a  man  shall 
contract  to  be  safely  dishonest.  It  therefore  declares  all  such  con- 
tracts utterly  void,  and  holds  the  bailee  liable  in  the  same  manner 
and  to  the  same  extent  as  if  no  such  contract  ever  existed." 

Upton,  J.  (Illinois),  in  the  opinion  delivered  in  National  Bank  of 
Pontiac  v.  Langan,  28  111.  App.  401,  after  citing  article  13,  title, 
"Warehouses,"  of  the  constitution  of  1871,  section  1,  declaring  that, 
"All  elevators  or  storehouses  where  grain  or  other  property  is  stored 
for  a  compensation,  whether  the  property  stored  be  kept  separate 
or  not,  are  declared  to  be  public  warehouses,"  said  that  one  who  was 
doing  business  in  an  elevator  and  its  appurtenances  where  grain 
or  other  property  was  stored  for  a  compensation  was,  under  th« 
organic  law  of  the  state,  a  public  warehouseman. 

Monks,  J.  (Indiana),  in  Franklin  National  Bank  v.  Whitehead,  149 
Ind.  560,  63  Am.  St.  Eep.  302,  49  N.  E.  592,  39  L.  R.  A.  725,  cites 
two  definitions:  "1.  A  warehouseman  is  defined  to  be  the  owner  of 
a  warehouse;  one  who,  as  a  business  and  for  hire,  keeps  and  stores 
the  goods  of  others;  and  2.  A  person  who  receives  goods  and  mer- 
chandise to  be  stored  in  his  warehouse  for  hire." 

Sutherland,  J.  (New  York),  in  Schmidt  v.  Blood,  9  Wend.  268, 
24  Am.  Dec.  143,  refers  to  a  warehouseman  as  a  depositary  of  goods 
for  hire. 

Allen,  J.  (New  York),  in  Bush  r.  Miller,  13  Barb.  481,  in  speaking 
of  forwarding  agents,  cites  Story  on  Bailments,  section  444,  saying: 
"Their  liability  is  like  that  of  warehousemen  and  common  agents, 
and  is  governed  by  the  general  rule,  and  of  course  they  are  respon- 
sible for  ordinary  care,  skill  and  diligence.  A  person  who  receives 
goods  in  his  own  store,  standing  upon  his  own  wharf,  for  the  pur- 
pose of  forwarding  them,  is  deemed  but  a  mere  warehouseman,  re- 
sponsible for  ordinary  diligence  only." 

Mitchell,  J.  (Pennsylvania),  in  Tradesmen's  Nat.  Bank  v.  Kent 
Mfg.  Co.,  186  Pa,  556,  65  Am.  St.  Eep.  876,  40  Atl.  1018,  refers  to 
a  warehouseman  as  one  who  carries  on  the  business  of  receiving  and 
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keeping  goods  in  storage  for  compensation;  and  uses  Bucher  v. 
Commonwealth,  103  Pa.  528,  in  support.  The  learned  judge  draws 
the  inference  that  a  man  cannot  be  the  warehouseman  of  his  own 
goods,  and  refers  on  this  part  of  the  definition  to  the  remarks  of 
Winslow,  J.,  in  Geilfuss  v.  Corrigan,  95  Wis.  651,  60  Am.  St.  Eep. 
143,  70  N.  W.  306,  37  L.  B.  A.  166,  and  of  Guffey,  J.,  in  Mechanics' 
Trust  Co.  V.  Dandridge  (Ct.  of  App.  of  Kj.,  Oct.  24,  1896),  37 
S.  W.  288. 

Among  the  later  authorities  dealing  with  the  definition  of  ware- 
houseman as  one  engaged  in  the  business  of  storing  goods  for  profit, 
are  Alton  v.  New  York  Taiicab  Co.,  66  Misc.  Eep.  191,  121  N.  Y. 
Supp.  271;  National  Union  Bank  of  Beading  v.  Shearer,  225  Pa.  470, 
74  Atl.  351. 

m.    Duties  Arising  on  the  Receipt  of  Property  to  be  Stored. 

a.  Tlie  Approaches  to  the  Place  of  Storage. — The  reader  is  now 
prepared  to  consider  what  duty  the  laws  cast  on  the  warehouseman 
toward  his  customer.  It  will  have  been  made  apparent  from  the 
definitions  that  the  warehouseman  holds  out  to  the  public  that  he  is 
prepared  to  do  business  with  them;  that  the  particular  business  he 
proposes  is  to  take  care  of  such  goods  as  they  may  agree  to  have 
stored — for  he  is  not  bound  to  store  against  his  will  anything  that 
is  brought  to  him  for  that'  purpose,  except  his  business  has  come 
within  the  purview  of  any  legislative  act  requiring  him  to  give 
general  public  facilities  since  the  elevator  cases  reported  under  the 
title  of  Munn  t.  Illinois,  94  U.  S.  113,  24  L.  ed.  71,  and  in  which 
cases,  by  the  constitution  of  Illinois,  adopted  in  1870,  all  elevators 
or  storehouses  where  grain  or  other  property  should  be  stored  for 
compensation  were  declared  to  be  public  warehouses,  and  the  legis- 
lature was  directed  to  pass  such  laws  as  might  be  necessary  to  give 
full  effect  to  the  provision:  Delaware  etc.  E.  Co.  v.  Central  Stock- 
yard &  T.  Co.,  46  N.  J.  Eq.  80,  17  Atl.  146,  19  Atl.  185.  And  that 
he  will  so  take  care  of  the  goods  stored  for  a  compensation  to  be 
paid  to  him,  and  that  he  will  deliver  the  goods  of  the  customer  back 
to  him  on  demand,  all  proper  charges  thereon  being  paid.  It  is 
manifest,  therefore,  that  he  should  have  a  proper  place  to  put  those 
goods,  and  that  it  should  be  accessible,  and  as  his  duty  and  lia- 
bilities are  called  into  existence  on  the  moment  of  his  receipt  of  the 
goods,  the  rule  must  be  looked  for  in  the  decisions. 

A  warehouseman  is  bound  to  keep  the  approaches  on  his  premises 
safe  for  the  use  of  his  customers:  Buckingham  v.  Fisher,  70  111.  121; 
Nave  V.  Flack,  90  Ind.  205,  46  Am.  Eep.  205.  In  the  last-named 
ease  the  law  on  that  subject  is  reviewed  and  declared  to  be  that 
a  man  who  invites  others  to  deal  with  him,  and  provides  a  place 
where  persons  may  deliver  articles  bought  by  him,  is  bound  to  use 
reasonable  care  to  make  and  keep  the  approach  to  such  place  in  a 
reasonably  safe  condition  for  use  for  the  purposes  for  which  it  was 
intended:  1  Thompson  on  Negligence,  307.  A  dealer  owes  a  duty  to 
make  reasonably  safe  all  the  approaches  t.o  his  premises  which  are 
intended  for  use  by  his  customers,  and  a  breach  of  this  duty  will 
supply  one  who  is  injured,  without  contributory  negligence,  with 
a  cause  of  action.  This  duty  is  owing  only  to  those  who  go  upon  the 
premises  by  express  or  implied  invitation,  and  does  not  extend  to 
mere  intruders:  Lary  v.  Cleveland  etc.  B.  Co.,  78  Ind.  323,  41  Am. 
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Eep.  572;  Everhart  v.  Terre  Haute  etc.  R.  Co.,  78  Ind.  292,  41  Am. 
Eep,  567. 

b.  The  Place  Where  the  Property  is  to  he  Stored, — The  law  does 
not  require  a  warehouseman  to  construct  his  buildings  secure  from 
all  possible  contingencies;  it  is  sufficient  if  they  are  reasonably  and 
ordinarily  safe  against  ordinary  and  common  occurrences.  Ware- 
housemen are  required  only  to  exercise  reasonable  and  ordinary  dili- 
gence in  the  keeping  and  preservation  of  articles  in  their  care,  such 
as  men  ordinarily  and  reasonably  exercise  in  their  private  affairs: 
Cowles  V.  Pointer,  26  Miss.  253;  Neal  v.  Wilmington  etc.  R.  Co., 
53  N.  C.  482;  Godley  v.  Hagerty,  20  Pa.  387,  59  Am.  Dec.  731; 
Walden  v.  Finch,  70  Pa.  460;  Moulton  v.  Phillips,  10  E.  I.  218,  14 
Am.  Eep.  663. 

One  erecting  a  building  and  expecting  to  rent  it  as  a  warehouse, 
and  knowing  that  in  such  case  a  strong  building  would  be  needed, 
suitable  for  heavy  storage,  and  knowing  after  its  completion  that 
there  were  defects  in  it  which  unfitted  it  for  the  designated  pur- 
pose, yet  leases  it  for  warehouse  purposes  without  stipulating  in  the 
lease  against  its  being  used  for  heavy  storage,  is  liable  in  damages 
for  the  collapse  of  the  building  occasioned  by  the  weight  of  the 
storage  within:  Godley  v.  Hagerty,  20  Pa.  387,  59  Am.  Dec.  731; 
Carson  v.  Godley,  26  Pa.  115,  67  Am.  Dec.  404;  Pittsburg  etc.  Ey. 
Co.  V.  Gilleland,  56  Pa.  445,  94  Am.  Dec.  98. 

In  erecting  such  a  building,  the  owner  must  have  the  same  regard 
for  the  safety  of  the  freight  which  may  be  deposited  in  it  as  the 
builder  of  a  house  for  the  safety  of  the  future  inmates.  In  the 
concluding  words  of  Godley  v.  Hagerty,  20  Pa.  387,  59  Am.  Dec.  731, 
as  cited  and  approved  in  Eeichenbacher  y.  Pahmeyer,  8  111.  App. 
217:  "When  a  man  erects  a  building  for  rent,  the  law  requires  a 
reasonable  share  of  that  regard  for  human  life  which  he  is  sure  to 
manifest  when  he  builds  for  his  own  inhabitance;  if  he  will  build 
carelessly,  unskillfuUy  and  negligently,  and  with  insufficient  and 
improper  materials,  whereby  the  innocent  and  unsuspecting  are  in- 
jured, he  must  respond  in  damages."  In  Wiley  v.  Locke,  81  Kan. 
143,  105  Pac.  11,  24  L.  E.  A.,  N.  S.,  1117,  the  court  said:  "A  ware- 
houseman is  not  an  insurer  of  goods  received  for  storage,  nor  is  he 
required  to  provide  a  building  secure  against  all  danger  from  outside 
risks.  The  law  does  require  that  he  shall  exercise  due  care  and 
reasonable  precaution  to  protect  and  preserve  property  placed  in  his 
custody He  should  not  only  store  them  in  a  building  rea- 
sonably adequate  and  safe  against  danger  from  within,  but  should 
exercise  due  care  to  store  them  where  they  will  not  be  exposed  to 
unusual  hazards  from  without."  Very  similar  language  is  used  in 
Muskogee  Crystal  Ice  Co.  v.  Eiley  Bros.  (Okl.),  108  Pac.  629. 

c.  The  Construction  of  the  Warehouse. — The  warehouseman  is 
also  charged  with  the  duty  of  keeping  his  warehouse  free  from  taint 
or  odor  which  may  damage  susceptible  goods.  If  the  owners  of  a 
cold-storage  warehouse,  before  opening  it,  issue  a  circular  adver- 
tising it  as  free  from  taint,  but  in  its  construction  used  hard  pine 
boards  in  the  inside,  and  another  person  obtains  the  right  to  put 
eggs  therein,  and  the  eggs  are  damaged  by  contracting  the  taint  of 
the  pine  boards,  the  warehouseman  would  be  liable,  except  the  de- 
positor knew  of  the  structure  and  condition  of  the  warehouse,  and 
the    circular   advertising    the    place    as   free   from   taint     does    not 
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strengthen  the  case  against  the  warehouseman,  who  would  be  equally 
liable  in  the  absence  of  it.  His  duty  is  to  keep  safely,  and  he  ia 
supposed  to  know  the  effect  of  boards  emitting  the  powerful  resinous 
odor  of  pine  upon  goods  which  are  likely  to  absorb  it:  Parker  v. 
Union  Ice  &  Salt  Co.,  59  Kan.  626,  68  Am.  St.  Eep.  383,  54  Pac.  672. 
In  Baltimore  Refrigerating  &  Heating  Co.  v.  Kreiner,  109  Md.  361, 
71  Atl.  1066,  certain  dressed  poultry  were  placed  by  the  appellee  in 
cold  storage  for  hire  with  the  appellants,  and  were  damaged  in  con- 
sequence of  water  flooding  the  cellar  in  which  they  were  kept.  The 
presence  of  the  water  was  due  primarily  to  the  bursting  of  a  water- 
main  in  the  street,  flooding  the  cellar  to  a  depth  of  between  four 
and  five  feet,  submerging  the  boxes  containing  the  dressed  poultry 
referred  to.  There  was  no  drainage  or  sewer  pipe  in  the  cellar,  and 
the  freezer  was  not  air-tight  or  water-tight,  there  being  a  crevice 
under  the  freezer  door,  and  an  opening  under  a  partition  which 
allowed  water  to  run  into  the  freezer.  The  court  held  there  was  evi- 
dence proper  to  be  submitted  to  the  jury,  from  which  they  would 
have  found  want  of  proper  construction  of  appellant's  cold-storage 
cellar,  ice-box  and  freezer,  and  that  such  want  of  proper  construc- 
tion was  the  proximate  cause  of  the  injury  to  appellee's  poultry. 

d.  Latent  Defects. — The  warehouseman  is  liable  for  defects  in  his 
warehouse  unless  such  defects  are  unknown  to  him  and  could  not 
have  been  discovered  by  him  by  the  use  of  ordinary  care.  In  Moul- 
ton  V.  Phillips,  10  R.  I.  218,  14  Am.  Rep.  663,  the  plaintiff  stored 
certain  carriages  in  defendant's  barn  and  paid  storage.  The  car- 
riages were  injured  by  the  falling  in  of  the  roof  of  the  barn,  in 
consequence  of  being  overloaded  with  snow.  The  court,  in  upholding 
the  charge  of  the  trial  judge,  said  that  he  had  properly  instructed 
the  jury  that  the  duty  of  a  warehouseman  was  to  exercise  ordinary 
care,  i.  e.,  such  care  as  a  prudent  man  would  take  of  his  own  goods. 
He  had  stated  further  that  this  ordinary  care  might  vary  according 
to  circumstances,  and  that  more  care  might  be  expected  when  a  build- 
ing was  erected  purposely  as  a  warehouse  and  advertised  as  such;  for 
where  the  owner  invited  custom,  he  held  his  store  out  as  suitable 
for  the  purpose;  and,  again,  less  care  might  be  expected  where  one 
had  spare  rooms  and  took  the  goods  of  another  into  them  for  accom- 
modation. A  person  receiving  goods  on  deposit  did  not  thereby  war- 
rant the  safety  of  the  building,  but  if  he  knew,  or  ouglit  to  have 
known,  it  was  unsafe,  he  ought  not  to  have  received  the  goods.  The 
care  required  extended  not  merely  to  providing  against  dangers 
known,  but  to  ascertain  such  as  might  be  seen  and  known  by  a 
prudent  man,  and  ordinary  care  must  be  extended  to  both. 

e.  The  Location  of  the  Warehouse. — The  duty  of  the  warehouse- 
man goes  even  further  than  the  safe  construction  of  his  store.  Safe 
location  is  of  equal  importance.  In  Barron  v.  Eldredge,  100  Mass. 
455,  1  Am.  Eep,  126,  goods  had  been  stored  in  wooden  sheds  having 
a  wooden  foundation  and  roof  not  slated,  such  sheds  being  from 
three  to  six  feet  from  a  railroad  track  on  which  a  shunting  engine 
was  run,  the  engine  consuming  wood  fuel.  The  sheds  and  the  con- 
tents, freight  stored,  were  destroyed  by  fire.  The  court  said:  "They 
cannot  be  charged  for  the  loss,  if  in  the  custody  of  the  property 
they  exercised  ordinary  care.  What  constitutes  such  care  is  a  ques- 
tion of  fact  to  be  judged  of  with  reference  to  all  the  cirpumstances 
of   the   case.     The   nature   and   value   of  the   property,   its   exposure 
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to  damage  or  loss,  its  proximity  to  danger  from  fire,  the  means 
employed  to  prevent  or  arrest  the  progress  of  fire,  the  location, 
character,  and  construction  of  the  storehouse  in  which  it  was  placed, 
are  elements  to  be  considered It  is  indeed  true  that  negli- 
gence cannot  be  inferred  from  the  simple  fact  of  causing  the  fire, 
for  the  reason  that  the  use  of  fire  to  propel  a  railroad  engine  is 
lawful,  and  sparks  and  coals  may  escape,  notwithstanding  all  the 
safeguards  which  modern  improvement  has  suggested.  But  it  is 
matter  of  common  knowledge  that  combustible  buildings  or  material, 
when  near  the  track,  in  dry  weather  especially,  are  subjected  to  some 
degree  of  increased  exposure  to  fire  from  passing  wood-burning 
engines,  although  such  engines  are  provided  with  ordinary  safe- 
guards, and  are  run  with  ordinary  prudence.  The  cross  sheds  in  this 
case  were  situated  near  the  track.  There  is  evidence  that  they  were 
of  wood,  with  wood  foundations  on  the  ground,  and  stood  quite  near 
each  other.  The  weather  had  been  dry  previous  to  the  fire,  and  the 
wind  was  in  a  direction  to  carry  the  fire  from  the  engine  toward  the 
sheds.  These  circumstances  ....  should  be  submitted  to  the  jury, 
with  proper  instructions  upon  the  question  whether  the  defendants 
were  guilty  of  negligence  in  the  capacity  of  warehousemen,  in  their 
custody  of  this  portion  of  the  property.  Assuming  that  the  burden 
of  proof  was  upon  the  plaintiffs,  under  the  allegations  in  their  decla- 
ration, to  show  negligence,  we  think  there  was  some  evidence  offered 
which  had  a  tendency  to  sustain  the  burden."  In  Brown  v.  Hitch- 
cock, 28  Vt.  452,  the  defendant  warehouseman  was  permitted  to  give 
evidence  of  the  bailor's  approval  of  the  place  of  storage. 

The  law  appears  to  be  that  if  the  bailor  knows  the  unfitness  of 
the  place  of  storage  of  goods  provided  by  his  warehouseman,  or  has 
equal  opportunities  with  him  of  knowing  it,  and  sees  and  inspects 
the  storage  place,  and,  there  being  no  latent  defects  in  it,  approves 
of  it  for  his  purposes,  he  will  be  equally  at  fault  with  the  warehouse- 
man if  damage  results  to  his  goods.  There  are  but  few  cases  on 
the  point  directly,  but  the  rule  is  deducible  from  those  given,  and 
is  approved  in  Knowles  v.  Atlantic  etc.  E.  E.  Co.,  38  Me.  55,  61  Am. 
Dee.  234,  and  Parker  v.  Union  lee  &  Salt  Co.,  59  Kan.  626,  68  Am, 
St.  Eep.  383,  54  Pac.  672. 

f.  Collapse  of  the  Warehouse. — As  the  collapse  or  fall  of  a  build- 
ing, from  no  external  violence,  nor  earthquake  or  similar  cause,  is 
almost  invariably  the  result  of  negligence,  either  in  the  construction 
of  the  building  or  in  overloading  it,  the  courts  do  not  regard  loss  of 
the  bailor's  goods  caused  thereby  as  on  the  same  plane  with  loss  by 
fire,  burglary  or  theft.  Mullen  v,  St.  John,  57  N.  Y.  567,  15  Am. 
Eep.  530,  regarded  as  the  leading  authority  in  New  York  state  on  the 
proposition  that  the  nature  of  the  accident  may  raise  a  presumption 
of  negligence,  was  cited  in  Kaiser  v.  Latimer,  40  App.  Div.  149, 
57  N.  Y.  Supp.  833,  as  almost  on  all-fours  with  it.  In  the  latter 
case  goods  were  destroyed  ii>  the  warehouse  by  the  collapse,  from  no 
external  violence,  of  the  warehouse  itself.  In  Mullen  v.  St,  John,  57 
N.  Y.  567,  15  Am.  Eep,  530,  the  collapse  of  a  building  caused  the 
death  of  a  passer-by,  and  in  the  former  case  it  was  laid  down  that 
negligence  in  such  case  will  be  presumed  against  the  warehouseman. 
"It  is  so  exceptional  an  occurrence  that  it  is  difficult  to  imagine  a 
case  to  which  the  rule,  res  ipsa  loquitur,  would  more  forcibly  apply." 
This  reasoning  was  followed  in  Foster  t.  Pacific  Clipper  Line,   30 
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Wash.  515,  71  Pac.  48.  In  Buffalo  Grain  Co.  v.  Sowerby,  195  N.  Y. 
355,  88  N.  E.  569,  the  chief  question  litigated  was  as  to  the  cause 
of  the  collapse  of  a  grain  elevator,  and  as  to  whether  the  defendant 
was  guilty  of  negligence  with  reference  thereto.  The  court  held  that 
the  defendant,  as  a  warehouseman,  must  be  deemed  to  have  held 
out  to  the  public  that  his  elevator  was  a  proper  and  fit  building  in 
which  to  store  grain,  and  though  buildings  of  that  kind  were  liable 
to  deteriorate  and  weaken  through  storms  and  winds,  and,  when 
constructed  upon  piles  over  waters  or  lowlands,  become  endangered 
through  the  decay  of  the  piles  and  the  consequent  weakening  of  the 
foundation,  it  was  the  duty  of  the  warehouseman,  in  the  exercise 
of  reasonable  care,  to  make  precautionary  inspection  for  the  safety 
of  the  building. 

g.  Safety  Deposit  Warehouses. — Those  who  hold  themselves  out  to 
keep  valuables,  such  as  deeds,  bonds,  money,  jewels  and  other  per- 
sonalty, which  formerly  were  for  the  most  part  deposited  with  bank- 
ers or  in  private  safes,  fall  within  the  definition  of  warehousemen, 
and  in  Mayer  v.  Brensinger,  180  HI.  110,  72  Am.  St.  Kep.  196,  54 
N.  E.  159,  a  case  in  which  loss  was  sustained  through  the  alleged 
negligence  of  a  safe  deposit  company,  the  court  say:  "The  relation 
which  appellant  bore  to  the  appellee  was  that  of  a  bailee  or  de- 
positary for  hire.  As  such  bailee  or  depositary  for  hire,  appellant 
was  bound  to  exercise  ordinary  care  and  diligence  in  the  preserva- 
tion of  the  property  intrusted  to  him  by  the  appellee.  Ordinary  care 
in  such  cases  is  such  care  as  every  prudent  man  takes  of  his  own 
goods;  and  ordinary  diligence  in  the  preservation  of  such  goods  is 
such  diligence  as  men  of  common  prudence  usually  exercise  about 
their  own  affairs:  Chicago  &  Alton  E.  E.  Co.  v.  Scott,  42  111,  132. 
Although  one  who  hires  a  box  in  the  vaults  of  a  safety  deposit  com- 
pany may  keep  the  key  himself,  yet  the  company,  without  any  special 
contract  to  that  effect,  will  be  held  to  at  least  ordinary  care  in 
keeping  the  deposit."  This  was  followed  in  Masonic  Temple  Safety 
Deposit  Co.  V.  Langfelt,  117  HI.  App.  652. 

The  duty  of  exercising  such  care  arises  from  the  nature  of  the 
business  which  the  safety  deposit  company  carries  on,  and  the  obli- 
gation to  discharge  that  duty  is  implied  from  the  relation  between 
the  parties:  Jones  v.  Morgan,  90  N.  Y.  4,  43  Am.  Eep.  1;  Eoberts 
V.  Stuyvesant  Safety  Deposit  Co.,  123  N.  Y.  57,  20  Am.  St.  Eep. 
718,  25  N.  E.  294,  9  L.  E.  A.  438;  Safety  Dsposit  Co.  v.  Pollock, 
85  Pa.  391,  27  Am.  Eep.  660.  In  the  last-named  case  the  safety 
deposit  company  agreed  with  the  depositor  to  "keep  a  constant  and 
adequate  guard  over  and  upon  the  burglar-proof  safe"  rented  by 
him.  Some  of  the  depositor's  bonds  were  stolen  from  the  safe,  and 
there  was  no  evidence  that  the  vault  or  the  safe  had  been  broken  or 
that  the  lock  had  been  tampered  with;  consequently,  it  must  have 
been  opened  with  a  key  suited  to  the  lock.  The  fact  that  the  bonds 
were  taken  under  these  circumstances  was  evidence  that  the  com- 
pany had  not  kept  "a  constant  and  adequate  guard  and  watch  over 
and  upon  the  safe,"  as  by  its  agreement  it  was  bound  to  do.  The 
vault  and  the  safe  being  in  the  possession  and  under  the  protection 
of  the  company,  the  manner  in  which  the  bonds  were  taken  threw 
upon  it  the  necessity  of  making  some  explanation  to  rebut  its  prima 
facie  negligence,  the  presumption  of  want  of  ordinary  care  having 
been  raised.     A  peculiar  set  of  circumstances  was  disclosed  in  Cussen 
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V.  Southern  California  Savings  Bank,  133  Cal,  534,  85  Am.  St.  Rep. 
221,  Co  Pac.  1099.  The  plaintiff  rented  a  box  from  the  bank  and 
(lepositftd  money  in  it,  which  was  stolen.  The  evidence  disclosed  that 
the  bank  had  failed  to  deliver  to  the  plaintiff  both  of  the  keys 
which  unlocked  his  box,  leaving  outstanding  in  the  hands  of  some- 
one a  key  to  it.  The  vaults,  in  addition,  were  for  a  long  while  in 
the  charge  of  a  lad  of  seventeen,  at  a  salary  of  thirty  dollars  a 
month.  The  lad  at  that  time  had  only  been  three  months  in  the 
bank's  employ  and  had  left  before  the  theft  was  discovered;  and 
no  inquiry  had  been  made  by  the  bank  prior  to  or  during  his  service 
as  to  his  honesty.  A  second  lad,  at  twenty-five  dollars  a  month,  was 
also  in  charge  part  of  the  time.  The  court  held  that  the  jury  might 
well  say  proper  care  was  not  exercised  by  the  defendant  bank. 
Guaranty  Trust  Co.  v.  Diltz,  42  Tex.  Civ.  App.  26,  91  S.  W.  596. 
was  on  similar  lines,  and  the  company  was  properly  held  not  to  have 
exercised  due  care  in  the  custody  of  the  depositor's  property,  where 
it  appeared  that  they  used  two  keys  to  open  the  boxes,  one  kept 
by  the  depositor  and  one  by  themselves,  and  the  depositor's  key 
having  been  lost  by  him  and  found  by  one  of  their  employes,  who 
handed  it  to  the  chief  officer  of  the  company,  and  they  made  no 
attempt  to  discover  whose  key  it  was,  although  a  reference  to  their 
register  would  have  disclosed  the  owner's  name. 

One  of  the  latest  cases  on  the  subject  is  Bauman  v.  National  Safe 
Deposit  Co.,  124  111.  App.  419,  and  it  deals  principally  with  the 
plaintiff's  own  contribution  to  the  alleged  negligence  of  the  com- 
pany. The  care  bestowed  by  them  on  their  safes  brought  from  the 
court  the  eulogium  that  "in  view  of  the  numerous  and  great  pre- 
cautions which  it  took  to  protect  its  vaults  and  the  deposit-boxes  of 
its  customers,  we  think  that  not  only  was, the  jury  justified  by  the 
evidence  in  finding  that  the  defendant  exercised  ordinary  care  in  the 
premises,  but  that  the  evidence  warrants  the  conclusion  that  it  exer- 
cised extraordinary  care."  See  note  on  liability  of  Safety  Deposit 
Companies,  72  Am.  St.  Rep.  206. 

h.  Banks. — The  same  rules  are  applicable  to  banks,  and  the  meas- 
ure of  their  responsibility  is  fully  discussed  in  Preston  t.  Prather, 
137  U.  S.  604,  11  Sup.  Ct,  Rep.  162,  34  L.  ed.  788.  In  that  case  the 
court,  to  a  large  extent,  was  guided  by  Baltimore  Third  Nat.  Bank  t. 
Boyd,  44  Md.  47,  22  Am.  Rep.  35,  and  Cutting  v.  Marlor,  78  N.  Y. 

454.  In  the  former  of  those  two  cases  it  was  held  that  the  bank 
was  responsible  if  certain  bonds  in  its  custody  were  stolen  in  con- 
sequence of  its  failure  to  exercise  such  care  and  diligence  in  their 
custody  and  keeping  as  banks  of  common  prudence  in  like  situation 
and  business  usually  bestowed  on  such  property,  and  that  the  care 
and  diligence  should  have  been  proportioned  to  the  consequence 
likely  to  arise  from  any  improvidence  on  their  part. 

L  Floating  Warehouses. — While  cases  concerning  floating  ware- 
houses are  rare,  they  nevertheless  require  consideration  from  the 
point  of  view  as  to  the  care  to  be  bestowed  on  them  and  the  goods 
stored  in  them.     As  it  was  put  in  Hamilton  v.  Elstner,  24  La.  Ann. 

455,  the  question  whether  a  person  has  failed  to  exercise  ordinary 
care  in  his  vocation,  or,  what  is  the  same  thing,  has  been  guilty  of 
g^oss  carelessness,  depends  in  great  measure  upon  the  nature  of  that 
vocation.  "It  would  be  gross  carelessness  for  a  workman  to  smoke 
in  a  powder-mill;  but  it  might  not  be  gross  carelessness  for  a  black- 
smith to  smoke  at  his  forge.     Circumstances  proverbially  alter  cases. 
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And  hence  it  has  been  held  ....  that  in  an  employment  requiring 
skill,  the  failure  to  exercise  that  skill  is  gross  carelessness:  Bussey 
V.  Mississippi  Valley  Transp.  Co.,  24  La.  Ann.  165,  13  Am.  Eep.  120. 
Now,  the  keeping  of  a  wharf -boat  or  warehouse  floating  on  the  water 
is  certainly  an  employment  requiring  skill.  It  is  exposed  to  many 
dangers  which  do  not  threaten  the  business  of  keeping  a  warehouse 
on  land.  The  perils  of  leakage  and  sinking  are,  as  appears  by  tes- 
timony in  this  case,  unceasing  in  their  attacks,  yet  they  may  be 
repelled  by  skillful  care,  or  else  the  business  would  come  to  an  end." 
The  facts  were  that  the  warehouseman  having  received  a  large 
quantity  of  gunpowder  for  storage  on  one  wharf -boat,  transferred  it 
to  another,  which  he  subsequently  allowed  to  be  overladen,  and  the 
floating  warehouse  in  which  it  was  so  stored  sank  and  the  goods 
were  lost.  The  negligence  for  which  the  warehouseman  was  held 
liable  was  not  only  the  overloading,  but  the  insufficiency  of  the 
pumps  and  the  neglect  to  remove  the  goods  while  there  was  yet 
time  to  save  them. 

In  Reamer  v.  Davis,  85  Ind.  201,  another  point  was  discussed 
peculiar  to  floating  warehouses.  A  carriage  was  lost  through  falling 
into  the  river  under  these  circumstances:  The  defendants  were  the 
owners  of  the  floating  warehouse  and  received  for  the  plaintiff, 
among  other  things,  a  barouche,  which  in  the  course  of  removal  by 
plaintiff's  agent  was  allowed  to  slip  into  the  river  and  became  lost. 
The  defendants  were,  of  course,  exonerated  from  liability. 

rv.  Preservation  of  the  Goods  After  Receipt 
&.  The  Rule  of  Due  Care. — The  rule  governing  the  duty  of  the 
warehouseman  toward  the  depositor  of  goods  in  his  care  is  that  he 
shall  exercise  due  care  and  reasonable  precaution  to  protect  and 
preserve  the  property  placed  in  his  custody;  that  is,  such  care  as  an 
ordinarily  prudent  person  engaged  in  that  business  is  in  the  habit 
of  exercising  toward  property  intrusted  to  him  for  safekeeping. 
He  should  not  only  store  them  in  a  building  reasonably  safe  from 
within,  but  should  provide  that  they  are  equally  reasonably  safe 
from  danger  without.  The  above  is  a  comprehensive  statement  of 
the  many  different  renditions — different  only  in  minor  variations — 
of  the  rule,  as  given  in  a  vast  list  of  decisions,  from  which  we  have 
selected  the  following  references:  Hatchett  v.  Gibson,  13  Ala.  587; 
Higman  v.  Camody,  112  Ala.  267,  57  Am.  St.  Eep.  33,  20  South.  480; 
Davis  V.  Hurt,  114  Ala.  146,  21  South.  468;  Pacific  Express  Co.  v. 
Wallace,  60  Ark.  100,  29  S.  W.  32;  Gulf  Compress  Co.  v.  Harrington, 
90  Ark.  256,  119  S.  W.  249,  23  L.  R.  A.,  N.  S.,  1205;  Jackson  v. 
Sacramento  Valley  R.  Co.,  23  Cal.  268;  Taussig  v.  Bode  (Cal.),  64 
Pae.  108;  Denver  Public  Warehouse  Co.  v.  Munger,  20  Colo.  App. 
56,  77  Pac.  5;  Denver  &  R.  G.  R.  Co.  v.  Peterson,  30  Colo.  77,  97 
Am.  St.  Rep.  76,  69  Pac.  578;  Allen  v.  Somers,  73  Conn.  355,  84 
Am.  St.  Eep.  158,  47  Atl.  653,  52  L.  R.  A.  106;  Barker  v.  Lewis 
Storage  &  Transfer  Co.,  79  Conn.  342,  118  Am.  St.  Rep.  141,  65 
Atl.  143;  McHenry  v.  Philadelphia  etc.  R.  Co.,  4  Harr.  (Del.)  448; 
Culbreth  v.  Philadelphia  etc.  R.  Co.,  3  Houst.  (Del.)  392;  Zorn  v. 
Hannah,  99  Ga.  634,  25  S.  E.  829;  Right  v.  Wrightsville  &  T.  R. 
Co.,  127  Ga.  204,  56  S.  E.  363;  Netzow  Mfg.  Co.  v.  Southern  Ry. 
Co.,  7  Ga.  App.  163,  66  S.  E.  399;  Myers  v.  Walker,  31  111.  353; 
Mayer  v.  Gersbacher,  207  111.  296,  69  N.  E.  789;  Bauman  v.  National 
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Safe  Deposit  Co.,  124  HI.  App.  419;  Cincinnati  &  C.  Air-line  E.  Co. 
V.  McCool,  26  Ind.  140;  Prancis  v.  Dubuque  etc.  B.  Co.,  25  Iowa, 
60,  95  Am.  Dee.  769;  Kansas  City  etc.  E.  Co.  v.  Patten,  3  Kan. 
App.  338,  45  Pac.  108;  Wiley  v.  Locke,  81  Kan.  143,  105  Pac.  11,  24 
L.  E.  A.,  N.  S.,  1117;  Garvey  v.  Crouch,  18  Ky.  Law  Eep.  84,  35 
S.  W.  273;  (Lewis  v.  Louisville  &  N.  E.  Co.,  135  Ky.  361,  122  S.  W. 
184,  25  L.  E.  A.,  N.  S.,  938;  McCullom  v.  Porter,  17  La.  Ann.  89 
Merchants'  etc.  Transp.  Co.  v.  Story,  50  Md.  4,  33  Am.  Eep.  293 
Thomas  v.  Boston  etc.  E.  Corp.,  10  Met.  472,  43  Am.  Dee.  444 
Willett  V.  Eich,  142  Mass.  356,  56  Am.  Eep.  684,  7  N.  E.  776;  Mer- 
chants' Wharfboat  Assn.  v.  Wood,  64  Miss.  661,  60  Am.  Eep.  76,  2 
South.  76;  Yazoo  &  M.  V.  E.  Co.  v.  Hughes,  94  Miss.  242,  47  South. 
662,  22  L.  E.  A.,  N.  S.,  975;  Gashweiler  v.  Wabash  etc.  E.  Co.,  83 
Mo.  112,  53  Am.  Eep.  558;  Prince  &  Co.  v.  St.  Louis  Cotton  Compress 
Co.,  112  Mo.  App.  49,  86  S.  W.  873;  Berger  v.  St.  Louis  Storage  & 
Commission  Co.,  136  Mo.  App.  36,  116  S.  W.  444;  Brown  v.  Grand 
Trunk  Ey.  Co.,  54  N.  H.  535;  Levine  v.  De  Wolff  Co.  (N.  J.),  73  Atl. 
73;  Schmidt  .v.  Blood,  9  Wend.  268,  24  Am,  Dee.  143;  Burnell  v. 
New  York  Cent.  E.  Co.,  45  N.  Y.  184,  6  Am.  Eep.  61;  Buffalo  Grain 
Co.  V.  Sowerby,  195  N.  Y.  355,  88  N.  E.  569;  Herzig  v.  New  York 
Cold  Storage  Co.,  115  App.  Div.  40,  100  N.  Y.  Supp.  603;  Wyckoff, 
Church  &  Partridge  v.  Landsden  Co.,  112  N.  Y.  Supp.  1052;  Lyman 
V.  Southern  E.  Co.,  132  N.  C.  721,  44  S.  E,  550;  Charlotte  Trouser 
Co.  V.  Seaboard  Air-line  By.,  139  N.  C.  382,  51  S.  E.  973;  Chase  v. 
Washburn,  1  Ohio  St.  244,  59  Am.  Dec.  623;  Walker  v.  Eikleberry, 
7  Okl.  599,  54  Pac.  553;  Muskogee  Crystal  Ice  Co.  v.  Eiley  Bros. 
(Okl.),  108  Pac.  629;  Tower  v.  Grocers'  Supply  etc.  Co.,  159  Pa.  106, 
28  Atl.  229;  Wardlaw  v.  South  Carolina  E.  Co.,  11  ,  Eich.  337; 
Lancaster  Mills  v.  Merchants'  Cotton  Press  Co.,  89  Tenn.  1,  24  Am. 
St.  Eep.  586,  14  S.  W.  317;  Vincent  v.  Bather,  31  Tex.  77,  98  Am. 
Dec.  516;  Blumenthal  v.  Brainerd,  38  Vt.  402,  91  Am.  Dec.  350; 
Eea's  Admx.  v.  Trotter,  26  Gratt.  585;  Gannon  v.  Leehorn,  44  Wash. 
87,  86  Pac.  1116;  Tucker  v.  Oelrichs,  Fed.  Cas.  No.  14,225;  Pike  v. 
Chicago  etc.  E.  Co.,  40  Wis.  583. 

The  rule  being  as  we  have  stated,  it  is  necessary  to  see  what 
consequences  flow  from  its  application  and  the  neglect  of  its  require- 
ments. The  goods  stored  may  be  placed  improperly  in  the  ware- 
house and  damaged  through  the  method  of  storage;  granting  they 
are  stored  properly  so  far  as  their  location  is  concerned,  they  may 
be  thereafter  kept  negligently;  the  temperature  of  the  warehouse 
and  its  effect  on  goods  stored  may  call  for  regulation  by  the  ware- 
houseman; the  goods  may  be  destroyed  by  accident;  they  may  be 
stolen;  they  may  be  destroyed  by  animals,  vermin  or  insects;  the 
act  of  God  may  involve  their  destruction;  the  military  authorities 
may  command  and  cause  it;  there  may  have  been  a  dispossession  by 
legal  process  or  overwhelming  force;  it  may  have  become  the  ware- 
houseman's duty  to  remove  the  goods  from  the  warehouse  for  safety 
from  threatened  danger  by  fire,  flood  or  tempest;  and  in  all  these 
various  conditions  the  rule  of  the  proper  care  of  the  warehouseman 
for  his  trust  has  to  be  considered  in  its  necessary  application  to 
the  circumstances  of  each  particular  case. 

■b.  The  Negligence  of  the  Warehouseman  or  His  Servants. — It 
would  be  piling  Pelion  on  Ossa  to  cite  an  array  of  authority  that 
the   warehouseman  is  liable   not   only   for   his    own   negligence,   but 
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for  that  of  his  servants,  in  the  course  of  their  employment.  Per- 
haps the  most  important  case  directly  upon  the  point,  although  those 
<;ited  in  support  of  the  rule  (ante,  IV,  a)  deal  both  directly  and 
indirectly  with  it,  is  Aldrich  v.  Boston  etc.  R.  E.  Co.,  100  Mass.  31, 
1  Am.  Kep.  76,  97  Am.  Dec.  74.  That  action  was  brought  to  recover 
the  value  of  goods  destroyed  by  fire,  which  were  in  the  custody  of 
the  defendants  as  warehousemen.  The  fire,  for  which  it  was  ad- 
mitted the  defendants  were  not  responsible,  was  caused  by  the 
burning  of  another  building  in  the  neighborhood;  and  the  only 
ground  of  liability  charged  at  the  trial  was  the  negligence  of  the 
warehouseman's  agents  in  not  removing  the  goods  from  the  freight- 
house  at  the  time  of  the  fire.  The  evidence  showed  that  some  of  the 
persons  employed  by  the  defendants  came  from  time  to  time  upon 
the  scene  of  the  fire,  and  ,that  with  due  care  and  diligence  they 
might  have  saved  the  plaintiff's  property;  but  they  were  clearly 
there  as  spectators  and  "after  hours";  and  it  was  no  part  of  their 
■duty,  or  the  service  for  which  they  were  engaged,  to  attend  to  the 
removal  of  goods  from  the  freight-house  in  case  of  a  fire  in  the 
night.  One  was  a  freight-checker;  another,  a  baggage-master  and 
brakeman;  another,  a  roadmaster  and  superintendent  of  track  re- 
pairs; another,  a  baggage-master  who  had  charge  of  the  freight-house 
during  the  day,  and  locked  it  at  night,  giving  the  key  up;  and  the 
last  one  was  a  receiving  clerk.  The  court,  in  relieving  the  ware- 
houseman from  liability,  said:  "They  were  not  then  and  there,  in 
any  legal  sense,  the  servants  of  the  company.  Whatever  they  did 
was  done  by  them  as  volunteers — as  neighbors  and  citizens.     They 

had    the    full    control    of    their    own   time    and   labors As    the 

clerks,  brakemen  and  baggage-master,  and  superintendent  of  track 
repairs  were  under  no  legal  liability  to  the  defendants  for  their 
omissions  at  the  fire,  it  follows,  therefore,  that  the  defendants  are 
not  chargeable  with  their  neglect,  any  more  than  with  the  neglect 
or  inefficiency  of  any  other  persons  who  were  there;  and  the  whole 
foundation   of  the  action  fails." 

In  Claflin  v.  Meyer,  75  N.  Y.  260,  31  Am,  Eep.  467,  the  court,  in 
dealing  with  the  question  of  the  burden  of  proof  in  actions  against' 
warehousemen  for  negligence,  points  out  that  following  Schmidt  v. 
Blood,  9  Wend.  268,  24  Am.  Dec,  143,  where  the  bailee  makes  "a 
total  default  in  delivering  or  accounting  for  the  goods,"  it  is  to  be 
treated  as  prima  facie  evidence  of  negligence:  Fairfax  v.  New  York 
etc,  E,  E.  Co.,  67  N,  Y.  11;  Steers  v.  Liverpool  Steamship  Co.,  57 
N,  Y,  1,  15  Am.  Eep.  453;  Burnell  v.  New  York  C.  E.  E.  Co.,  45 
N.  Y.  184,  6  Am.  Eep.  61.  The  reason  for  this  rule  is  the  assumed 
necessity  of  the  case,  it  being  presumed  that  the  bailee  has  ex- 
clusive knowledge  of  the  facts,  and  that  he  is  able  to  give  the  reason 
for  his  nondelivery,  if  any  exist,  other  than  his  own  act  or  fault, 
or  from  a  presumption  that  he  actually  retains  the  goods  and  by 
his  refusal  converts  them.  If,  however,  the  refusal  to  deliver  is 
explained  by  the  fact  appearing  that  the  goods  have  been  lost, 
either  destroyed  by  fire  or  stolen,  there  is  no  prima  facie  evidence 
of  his  want  of  care,  and  the  court  will  not  assume,  in  the  absence 
of  proof  on  the  point,  that  such  fire  or  theft  was  the  result  of  his 
negligence:  Lamb  v,  Camden  &  Amboy  E.  E.  Co.,  46  N.  Y.  271,  7 
Am.  Eep.  327;  Piatt  v.  Hibbard,  7  Cow.  497.  "The  warehouseman, 
in  the  absence  of  bad  faith,  is  only  liable  for  negligence.  The 
Am.  St.  Rep.,  Vol.  136 — 15 
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plaintiff  must  in  all  cases,  suing  him  for  the  loss  of  goods,  allege 
negligence  and  prove  negligence.  This  burden  is  never  shifted  from 
him.  If  he  proves  the  demand  upon  the  warehouseman  and  his 
refusal  to  deliver,  these  facts,  unexplained,  are  treated  by  the  courts 
as  prima  facie  evidence  of  negligence;  but  if,  either  in  the  course 
of  his  j)roof  or  that  of  the  defendant,  it  appears  that  the  goods 
have  been  lost  by  theft,  the  evidence  must  show  that  the  loss  arose 
from  the  negligence  of  the  warehouseman":  Claflin  v,  Meyer,  75 
N.  Y.  260,  31  Am.  Eep.  467.  The  rule  is  so  well  stated  in  Yazoo  & 
M.  V.  E.  Co.  V.  Hughes,  94  Miss.  242,  47  South.  662,  22  L.  R.  A., 
N.  S.,  975,  as  to  warrant  its  reproduction:  "It  appears  that  the 
ancient  rule  was  that  in  all  cases  where  a  bailee  was  sought  to  be 
held,  no  presumption  of  negligence  arises  on  account  of  the  loss 
of  the  goods,  and  the  burden  of  proof  is  always  on  the  plaintiff  to 
establish  that  negligence  was  attributable  to  the  bailee.  But  by  the 
weight  of  modern  authority  this  doctrine  is  substantially  modified. 
It  may  now  be  said  to  be  established  that,  when  a  bailor  shows  that 
goods  are  delivered  to  his  bailee  in  good  condition,  and  are  lost  or 
destroyed  or  returned  in  a  damaged  condition,  this  fact  creates  a 
prima  facie  presumption  of  negligence;  and  it  thereupon  devolves 
upon  the  bailee  to  absolve  himself  from  negligence." 

c.  Loss  by  Fire  (and  Herein  of  Fireproof  Buildings). — The  law 
does  not  require  that  the  place  of  storage  shall  be  fireproof.  That 
question  was  discussed  together  with  the  general  suitability  of  the 
warehouse  in  Chicago  &  Alton  R.  R.  Co.  v.  Scott,  42  111.  132:  "The 
first  question,  then,  to  be  determined  is.  Was  this  wool  stored  in  a 
suitable  warehouse  on  its  arrival  at  Chicago?  ....  The  weight  of 
the  testimony  establishes,  most  clearly,  the  fact  that  the  warehouse 
in  which  this  wool  was  stored  was  not  safe  or  suitable.  It  was  a 
wooden  building,  two  stories  high,  and  about  eighty  by  forty  feet, 
originally  built  for  a  coal  warehouse,  and  so  constructed  that  the 
coal  trucks  could  be  run  from  the  riverside  over  the  street,  and  the 
contents  poured  down  into  the  building.  The  building  was  tall, 
between  sixteen  and  twenty  feet  from  the  sills  to  the  roof.  It  was 
near  a  feed-mill  worked  by  steam,  where  the  fire  originated,  and 
lumber  was  piled  up  around  it.  The  building  had  nothing  but  a 
shell  roof,  nothing  but  boards  and  shingles,  and  no  floor  between 
the  first  and  second  story,  so  that  there  was  nothing  between  the 
roof  and  the  freight  to  protect  it.  One  witness,  Harris,  says:  'This 
depot  was  a  flash  in  the  pan.  It  was  all  open.'  Such  a  building, 
it  is  evident,  afforded  quite  an  insufficient  protection  to  freight  stored 
in  it,  and  when  we  consider  by  what  inflammable  materials  it  was 
surrounded,  being  located  in  a  lumber  and  wood  yard,  we  are  satis- 
fied it  was  not  a  suitable  or  safe  place  in  which  to  store  valuable 
property.  The  liability  to  take  fire  from  an  adjacent  steam-mill  was 
very  great,  and  the  diflficulty  of  extinguishing  it  was  rendered  in- 
surmountable by  the  piles  of  lumber  interfering  with  the  movement 
of  the  fire  engines.  The  whole  evidence  shows  it  was  not  a  fit  build- 
ing into  which  freight  should  be  stored.  A  fire-proof  building  is 
not  required,  but  a  safe  one  is." 

The  warehouseman  is  not  bound  to  deposit  the  goods  in  a  fire-proof 
building  unless  he  has  expressly  or  impliedly  contracted  so  to  do: 
Clifford  v.  Universal  Storage  Warehouse  &  Express  Co.,  52  Misc.  Rep, 
595,  102  N.  Y.  Supp.  460.     But  where  he  has  advertised  storage  in 
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a  fire-proof  building,  he  is  liable  for  a  loss  occasioned  by  his  failure 
to  store  in  such  a  building:  Hatchett  v.  Gibson,  13  Ala.  587.  Ware- 
housemen who  advertise  that  goods  consigned  to  them  will  be  stored 
in  a  fire-proof  house  are  liable  if  they  store  them  in  a  wooden  house 
which  is  less  safe,  and  afterward  burned,  and  this  even  though  the 
goods  were  shipped  to  and  stored  in  the  warehouse  of  the  wrong 
consignee,  if,  after  the  discovery  of  the  mistake  by  the  real  con- 
signees, they  allow  the  goods  to  remain  in  such  warehouse:  Vincent 
V.  Rather,  31  Tex.  77,  98  Am.  Dec.  516;  Schmidt  v.  Blood,  9  Wend. 
268,  24  Am.  Dec.  143,  and  note  thereto.  Where  the  agreement  is  to 
store  goods  in  a  fire-proof  building,  the  warehouseman  is  not  bound 
to  provide  apparatus  for  the  extinguishment  of  fires — such  as  buckets, 
etc.,  unless  it  is  so  stipulated  in  the  contract,  or  there  is  a  usage  to 
that  effect:  Jones  y.  Hatchett,  14  Ala.  743. 

The  rule  as  to  loss  by  fire  of  the  goods  stored  Is  exceedingly  short 
and  plain,  and  falls  within  the  lines  of  diligence  and  care.  The 
warehouseman  is  not  responsible  for  such  goods  destroyed  by  fire  if 
the  fire  is  not  due  to  his  negligence  or  that  of  his  agents  within  the 
scope  of  their  employment,  and  if  the  loss  is  not  due  to  his  want 
of  precaution  for  their  safety:  Collins  v.  Alabama  G.  L.  R.  Co.,  104 
Ala.  390,  16  South.  140;  Kight  v.  Wrightsville  &  T.  R.  Co.,  127  Ga. 
204,  56  S.  E.  363;  Rice  v.  Nixon,  97  Ind.  97,  49  Am.  Rep.  430;  Drudge 
▼,  Leiter,  18  Ind.  App.  694,  63  Am.  St.  Rep.  359,  49  N.  E.  34;  Arthur 
V.  Chicago  etc.  R.  Co.,  61  Iowa,  648,  17  N.  W.  24;  Union  Pae.  R.  Co. 
V.  Moyer,  40  Kan.  184,  10  Am.  St.  Rep.  183,  19  Pac.  639;  McCullom 
V.  Porter,  17  La.  Ann.  89;  Norway  P.  Co.  v.  Boston  etc.  R.  Co.,  1 
Gray,  2€3,  61  Am.  Dec.  423;  Aldrich  v.  Boston  etc.  R.  Co.,  100  Mass. 
31,  1  Am.  Rep.  76,  97  Am.  Dec.  74;  McLane,  Swift  &  Co.  v.  Bots- 
ford  Elevator  Co.,  136  Mich.  664,  112  Am.  St.  Rep.  384,  99  N.  W.  875; 
Derosia  v.  Winon&  etc.  R.  Co.,  18  Minn.  133;  Merchants'  Wharf  Boat 
Assn.  V.  Wood,  64  Miss.  661,  60  Am.  Rep.  76,  2  South.  76;  Yazoo  & 
M.  V.  R.  Co.  V.  Hughes,  94  Miss.  242,  47  South.  662,  22  L.  R.  A.,  N. 
S.,  975;  Draper  v.  Delaware  etc.  Canal  Co.,  118  N.  Y.  118,  23  N.  E. 
131;  Liberty  Ins.  Co.  v.  Central  Vermont  R.  Co.,  19  App.  Div.  509, 
46  N.  Y.  Supp.  576;  Turrentine  v.  Wilmington  etc.  R.  Co.,  100  N.  C. 
375,  6  Am.  St.  Rep.  602,  6  S.  E.  116;  Walker  v.  Eikleberry,  7  Okl. 
599,  54  Pae.  553;  Lancaster  Mills  v.  Merchants'  Cotton  Press  Co.,  89 
Tenn.  1,  24  Am.  St.  Rep.  586,  14  S.  W.  317;  White  v.  Colorado  Cent. 
E.  Co.,  3  McCrary,  559,  Fed.  Cas.  No.  17,543. 

The  subject  of  loss  by  fire  is  treated  also  in  various  other  subdi- 
visions of  this  note  appropriate  to  the  significance  of  the  cause  of 
action  and  the  consideration  of  the  nature  of  the  obligation  pecu- 
liar to  the  occasion.  Although,  however,  in  IV,  n,  we  have  dealt 
with  the  removal  of  goods  by  the  bailee  from  the  warehouse  to 
prevent  their  impending  destruction,  special  reference  must  be  made 
here  to  the  case  of  Turrentine  v.  Wilmington  etc.  E.  Co.,  100  N.  C. 
375,  6  Am.  St.  Rep.  602,  6  S.  E.  116.  In  that  case  a  lot  of  hams  and 
bacon  in  the  warehouse  of  the  defendant  were  destroyed  by  fire. 
The  loss  was  attributed  to  the  negligence  of  the  company,  and  its 
failure  to  make  proper  efforts  for  the  safety  of  the  goods  or  to  allow 
the  plaintiff  himself  to  remove  them  to  a  place  of  safety.  The  gen 
eral  superintendent  of  the  company  refused  to  open  the  doors,  say- 
ing there  was  no  danger,  that  the  warehouse  was  fire-proof,  and  if 
the  doors  were  opened  more  goods  would  be  stolen  than  saved.  As 
a   fact,   if  the  doors   had  been  opened   the   goods   could   have   been 
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saved.  The  court  held  that  a  warehouseman,  holding  goods  of  an- 
other at  his  request,  and  in  this  case  without  profit,  is  not,  in  case 
of  imminent  danger  from  fire  to  the  warehouse  in  which  they  are 
stored  together  with  the  goods  of  other  bailors,  bound  to  act  upon 
the  suggestion  of  the  owner  as  to  the  best  means  of  saving  the 
goods.  If  an  honest  and  reasonable  effort  is  made  in  good  faith 
by  the  warehouseman  and  his  servants,  suggested  at  the  time  as  the 
best  line  of  action  to  be  pursued,  it  exonerates  him  from  liability  for 
loss,  although  it  subsequently  appears  that  a  different  course  would 
have  been  better, 

d.  Loss  by  Theft  (and  Herein  of  Burglar-proof  Buildings). — Ware- 
housemen are  not  liable  for  thefts  unless  occasioned  by  their  want 
of  proper  care,  and  their  care  is  to  be  distinguished  from  that  re- 
quired of  common  carriers.  It  is  indeed  strange  that  the  question 
of  the  liability  for  theft  gave  ground  for  the  famous  difference  be- 
tween Sir  William  Jones  and  Lord  Coke,  which  Mr.  Justice  Story 
has  enshrined  for  us  in  his  work  on  Bailments,  section  334,  The 
real  difference  between  these  two  great  jurists  on  this  point  was  that 
Sir  William  Jones  considered  that  theft  was  of  itself  evidence  of 
negligence  on  the  part  of  the  bailee,  and  Coke  declared,  and  with 
better  law,  that  the  bailee  had  "a  property  in  them,  and  therefore 
he  ought  to  keep  them  no  otherwise  than  his  own."  The  whole  rea- 
soning of  Lord  Holt  in  Coggs  v.  Bernard,  2  Ld.  Eaym.  909,  proceeds 
upon  the  ground  that  theft  is  not  presumptive  of  negligence.  Story, 
section  338,  says:  "The  true  principle  supported  by  the  authoritiea 
seems  to  be  that  theft  per  se  establishes  neither  responsibility  nor 
irresponsibility  in  the  bailee.  If  the  theft  is  occasioned  by  any  neg- 
ligence, the  bailee  is  responsible;  if  without  any  negligence,  he  is 
discharged.  Ordinary  diligence  is  not  disproved,  ev^n  presumptively, 
by  mere  theft;  but  the  proper  conclusion  must  be  drawn  from  weigh- 
ing all  the  circumstances  of  the  particular  case.  This  is  the  just 
doctrine  to  which  the  learned  mind  of  Mr.  Chancellor  Kent  has 
arrived,  after  a  large  survey  of  the  authorities;  and  it  seems  at  once 
rational  and  convenient."  Ordinary  care  is,  in  this  country,  the 
well-established  test  of  a  pledgee's  liability  for  a  pledge  stolen  from 
his  custody:  Petty  v.  Overall,  42  Ala.  145,  94  Am.  Dec,  634;  Maury  v. 
Coyle,  34  Md,  235;  Third  Nat.  Bank  v,  Boyd,  44  Md.  47,  22  Am.  Eep, 
35;  Scott  V.  Crews,  2  S,  C.  522, 

in  Kansas  City  etc.  E.  Co.  v.  Patten,  3  Kan,  App.  338,  45  Pac.  108, 
it  was  decided  that  when  a  person  takes  passage  upon  a  railroad, 
purchases  his  ticket,  and  checks  his  baggage  to  the  place  of  his  des- 
tination, and  such  baggage  arrives  at  its  destination,  and  is  not,  from 
any  cause,  delivered  to  such  passenger,  it  is  the  duty  of  the  com- 
pany to  deposit  the  baggage  in  its  baggage-room,  in  which  event  its 
responsibility  becomes  that  of  warehouseman,  and  it  must  respond 
in  damages  for  any  neglect.  It  is  not  necessary  that  the  baggage- 
room  should  be  absolutely  burglar-proof,  but  it  must  store  the  bag- 
gage in  such  a  place  as  a  man  of  ordinary  prudence  and  discretion 
would  use  in  reference  to  the  particular  goods  if  they  were  his  own, 
and  if  it  took  ordinary  care  for  the  safekeeping  of  the  goods,  it 
would  not  be  liable  in  case  they  were  lost  by  robbery  while  in  its 
charge.  The  warehouse  should  be  safe,  with  all  the  openings  well 
secured  by  good  bolts  or  locks.  In  Grossman  v,  Fargo,  6  Hun,  310, 
the  same  rule  of  ordinary  care  is  laid  down  and  the  necessity  for 
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burglar-proof  warehouses  negatived.  The  language  of  the  court  is 
very  clear.  "Absolute  safety  is  more  than  ordinary  care  and  dili- 
gence requires.  The  entry  of  this  building  was  by  force.  It  seems 
to  have  been  as  diflScult  as  in  the  ordinary  case  of  small  storehouses 
throughout  the  country.  It  was  through  a  window  not  left  open  or 
unfastened  and  inviting  entrance,  but  fastened  quite  as  effectually 
as  windows  usually  are,  with  a  view  to  ordinary  protection.  It  was 
opened  by  violence — pried  open.  It  required  a  very  considerable 
degree  of  force  to  open  it This  shows  the  window  very  effec- 
tually fastened It  is  next  to  impossible  to  render  any  struc- 
ture, or  its  fastenings,  entirely  secure  against  burglarious  entry.  It 
is  too  much  to  hold  this  necessary  to  answer  the  requirements  of 
ordinary  care  and  prudence  in  the  protection  of  property." 

This  language  is  well  borne  out  in  the  latest  authority  on  this 
point,  Batelle  v.  Mercantile  Warehouse  Co.,  139  App.  Div.  649,  124 
N.  Y.  Supp.  135,  referred  to  more  particularly,  IV,  m,  "Watchmen," 
and  in  Hutchinson  v.  United  States  Express  Ca. ,  63  W.  Va.  128,  59 
S.  E.  949,  14  L.  R.  A.,  N,  S.,  393,  which  deals  exhaustively  with  the 
fact  that  a  building  in  whi«h  a  warehouseman  stores  goods  not  being 
burglar-proof  is  not  evidence  of  negligence  on  his  part  in  an  action 
against  him  for  their  loss  by  theft.  It  has  long  been  settled  that  a 
warehouseman  is  not  liable  for  goods  stolen  while  in  his  charge, 
either  by  his  own  servants  or  by  others,  if  he  has  exercised  common 
diligence,  and  has  taken  such  precautions  as  are  usual  with  those 
engaged  in  the  same  business  to  protect  the  goods:  Moore  v.  Mobile, 
1  Stew.  284;  Cincinnati  &  C.  Air-line  E.  Co.  v.  McCool,  26  Ind.  140; 
Lamb  v.  Western  E.  Corp.,  7  Allen,  98;  Cass  v.  Boston  L.  E.  E.  Co., 
14  Allen,  448;  Schmidt  v.  Blood,  9  Wend.  268,  24  Am.  Dec.  143; 
Claflin  V.  Meyer,  75  N.  Y.  260,  31  Am.  Eep.  467.  If  the  evidence  is 
consistent  both  with  the  exercise  and  the  want  of  due  care,  the  ware- 
houseman is  not  liable:  Claflin  v.  Meyer,  75  N.  Y.  260,  31  Am.  Eep. 
467.  When  goods  are  stolen,  however,  the  duty  of  showing  the  loss 
and  a  reasonable  account  of  how  it  came  about  lies  on  the  warehouse- 
man, and  the  task  of  holding  him  liable  for  negligence  devolves  upon 
the  bailor:  Leoncini  v.  Post,  13  N.  Y.  Supp.  825;  Claflin  v,  Meyer, 
75  N.  Y.  260,  31  Am.  Eep.  467.  The  duty  of  the  warehouseman  is 
discharged  when  he  displays  due  care.  The  obligation  of  warehouse- 
men to  exercise  ordinary  care  for  the  protection  and  safety  of  goods 
committed  to  their  custody  depends  upon,  and  is  coextensive  with, 
actual  and  continued  possession.  If  they  lose  that  possession  neg- 
ligently, they  are  liable  for  the  consequences.  On  the  other  hand, 
if,  without  fault  on  their  part,  the  property  is  taken  or  lost  by  means 
for  which  they  are  not  responsible,  they  are  not  required  to  go  in 
pursuit  of  it,  or  to  incur  any  expense  of  time,  labor  or  money  in 
endeavoring  to  discover  or  regain  it:  Sessions  v.  Western  E.  E.  Corp., 
16  Gray,  132. 

e.  Loss  by  Leakage. — As  a  rule,  warehousemen  do  and  can  pro- 
tect themselves  against  the  liability  for  loss  by  leakage  by  incorpor- 
ating in  their  contract  a  condition  to  that  effect.  This  would  not, 
of  course,  relieve  them  from  liability  for  leakage  due  to  their  default, 
but  would  exempt  them  from  the  duty  of  watching  casks  to  detect 
leakage  caused  by  defects  in  the  casks,  or  resulting  from  any  cause 
other  than  improper  handling  or  storage.  In  Taussig  v.  Bode,  134 
Cal.  260,  86  Am.  St.  Eep.  250,  66  Pac.  259,  54  L.  E.  A.  774,  barrels. 
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of  spirits  were  stored  with  the  defendant,  who  gave  a  receipt  con- 
taining the  words,  "Loss  or  damage  by  fire,  the  elements,  shrinkage, 
leakage,  or  natural  decay  at  the  owner's  risk."  There  was  a  con- 
siderable leakage  and  the  plaintiffs  sued  for  the  loss.  They  were 
held  entitled  to  have  limited  their  liability  in  the  contract:  See  "Vol- 
untary Limitation  by  Special  Contract,"  VI,  b,  1.  That  being  so, 
the  duty  was  cast  on  the  owner  to  watch  or  inspect  his  property  if 
prudence  required  it.  The  owner  proved  that  the  casks  were  piled 
in  a  double  tier — chime  to  chime — and  two  tiers  high,  with  no  pas- 
sageway between,  so  that  one  head  of  each  cask  was  concealed  from 
view  as  they  lay,  and  so  that  it  was  difficult  to  see  if  they  were 
leaking  at  the  covered  ends.  The  court  dealt  with  this  position  when 
interpreting  the  contract,  and  pointed  out  that  even  if  the  mode  of 
storing  was  improper  and  prevented  convenient  inspection,  the  re- 
sponsibility lay  with  the  owner  and  not  with  the  warehouseman.  If 
the  owner  had  gone  to  the  warehouse  and  found  that  he  could  not 
make  the  necessary  examination,  he  could  have  required  the  casks 
to  be  piled  in  a  single  tier,  or  could  have  removed  them.  This  case 
leads,  we  may  fairly  assume,  to  the  conclusion  that,  in  the  absence 
from  the  contract  of  the  limitation  of  liability  by  the  warehouseman, 
he  would  only  be  liable  if  the  leakage  were  caused  by  his  negligence, 
or  if,  after  discovering  it,  he  failed  to  apprise  the  bailor. 

f.  The  Act  of  God. — The  expression,  "act  of  God,"  denotes  natural 
accidents,  such  as  lightning,  earthquakes,  and  tfempests,  and  not  acci- 
dents arising  from  the  negligence  of  man:  Story  on  Bailments,  sec. 
511.  Under  that  expression  are  said  to  be  comprehended  all  misfor- 
tunes and  accidents  arising  from  inevitable  necessity,  which  human 
prudence  could  not  foresee  or  prevent:  Williams  v.  Grant,  1  Conn. 
487,  7  Am.  Dec.  235.  While  common  carriers  are  insurers  of  the 
goods  committed  to  their  charge,  they  even  are  exempt  from  liability 
for  loss  occasioned  by  the  act  of  God,  and  it  is  long  since  settled 
that  warehousemen  being  ordinary  bailees  for  hire  are  not  liable  for 
acts  of  the  Divine  interposition:  American  Brewing  Assn.  v.  Talbot, 
141  Mo.  674,  64  Am.  St.  Eep.  538,  42  S.  W.  679.  The  expression, 
"damage  by  the  elements,"  has  been  construed  as  the  equivalent  of 
the  phrase,  "act  of  God":  Polack  v.  Pioche,  35  Cal.  416,  95  Am.  Dec. 
115;  Fay  v.  Pacific  Imp.  Co.,  93  Cal.  253,  27  Am.  St.  Rep.  198,  26 
Pac.  1099,  28  Pac.  943,  16  L.  R.  A.  188;  Pope  v.  Farmers'  Union  etc. 
Co.,  130  Cal.  139,  80  Am.  St.  Rep.  87,  62  Pac.  384,  53  L.  R.  A.  673. 

But  in  order  to  escape  liability,  the  loss  must  be  attributable  to 
the  act  of  God  only.  If  the  defendant's  negligence  commingled  with 
and  operated  as  a  contributive  element,  proximate  to  the  injury,  the 
defendant  is  liable,  although  the  loss  was  due  to  the  act  of  God.  It 
is  only  when  the  loss  is  by  the  act  of  God  alone,  unmixed  with  any 
negligence  of  the  defendant,  that  the  defendant  is  immune.  "If  the 
defendant's  negligence  commingled  with  it  in  the  loss  as  an  active 
and  co-operative  element,  and  the  loss  is  proximate  thereto,  or,  in 
other  words,  is  a  reasonable  consequence  of  the  negligent  act,  it  is 
regarded  in  law  as  the  act  of  the  defendant  rather  than  as  the  act 
of  God":  H.  A.  Johnson  &  Co.  v.  Springfield  Ice  &  Refrigerating  Co., 
143  Mo.  App.  441,  127  S.  W.  692.  The  above  principle  is  manifest 
from  other  cases  in  Missouri  which  abound  with  its  proper  applica- 
tion: Davis  V.  Wabash  etc.  Ry.  Co.,  89  Mo.  340,  1  S.  W.  327;  Xew- 
eomb  V.  New  York  etc.  Ry.  Co.,  169  Mo.  409,  69  S.  W.  348;  Smith 
V.  Fordyce,  190  Mo.  1,  88  S.  W,  679;  Prince  &  Co.  v.  St.  Louis  Cotton 
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Compress  Co.,  112  Mo.  App.  49,  86  S.  W.  873;  Gratiot  Street  Ware- 
house Co.  V.  Missouri  etc.  Ry.  Co.,  124  Mo.  App.  545,  102  S.  W.  11. 

The  rule  therefore  is,  that  the  defendant  is  excused  for  failure  to 
exercise  ordinary  care  only  in  such  cases  where  the  superior  force 
of  the  act  of  God  would  have  produced  the  same  danger  whether  the 
defendant  had  been  negligent  or  not:  Brash  v.  City  of  St.  Louis,  161 
Mo.  433,  61  S.  W.  808.  In  H.  A.  Johnson  &  Co.  v.  Springfield  Ice  & 
Eefrlgerating  Co.,  143  Mo.  App.  441,  127  S.  W.  692,  the  facts  were 
that  there  was  an  extraordinary  flood  which  forced  water  into  the 
defendant's  basement,  damaging  and  destroying  plaintiff's  goods,  and 
the  court  ruled  that  if  the  jury,  on  the  evidence,  were  authorized 
to  conclude  that  rnjans  were  at  hand  with  which  the  goods  could 
have  been  quickly  elevated  to  the  next  floor  or  other  place  of  safety, 
and  that  the  loss  would  not  have  taken  place  if  the  neglect  and  inat- 
tention of  the  defendant  had  not  co-operated  with  the  flood  in  pro- 
ducing the  result,  then,  on  the  authority  of  such  cases  as  Wolf  v. 
American  Exp.  Co.,  43  Mo.  421,  97  Am.  Dec.  406,  Grier  v.  St.  Louis 
M.  B.  T.  Ry.  Co.,  108  Mo.  App.  565,  84  S.  W.  158,  and  Harrison  v. 
Kansas  City  Electric  Light  Co.,  195  Mo.  606,  93  S.  W.  951,  7  L.  R.  A., 
N.  S.,  293,  the  defendant  was  liable,  inasmuch  as  defendant,  being  the 
proprietor  of  a  warehouse,  even  in  a  calamity  produced  by  a  flood,  was 
bound  to  exercise  care  commensurate  with  the  exigencies  of  the  situa- 
tion in  which  he  and  they  were  then  placed  to  protect  those  whom 
he  served  for  hire  against  injury  from  apprehended  danger:  Kansas 
City  V.  Morton,  117  Mo.  446,  23  S.  W.  127.  A  warehouseman  whose 
warehouse  was  caused  to  sink  by  a  phenomenal  and  unprecedented 
rise  in  a  river  was  held  not  liable  for  damage  thereby  caused  to 
goods  stored  in  the  warehouse,  in  the  absence  of  negligence  directly 
contributing  to  such  loss,  for  the  reason  that  it  was  caused  by  the  act 
of  God  alone.  What  constitutes  ordinary  diligence  or  care  in  a 
given  case  is  always  a  question  of  fact  to  be  determined  by  the 
jury,  in  view  of  surrounding  circumstances,  when  there  is  substan- 
tial evidence  upon  which  to  submit  such  an  issue,  but,  in  the  absence 
of  su.ch  evidence,  it  becomes  a  question  of  law  to  be  determined  by 
the  court.  It  is  not  negligence  to  fail  to  take  precautionary  meas- 
ures to  prevent  an  injury,  which,  if  taken,  would  have  prevented  it, 
when  the  injury  could  not  reasonably  have  been  anticipated,  and 
would  not  have  happened  but  for  the  occurrence  of  exceptional  cir- 
cumstances: American  Brewing  Assn.  v.  Talbot,  141  Mo.  674,  64  Am. 
St.  Rep.  588,  42  S.  W.  679. 

g.  Overwhelming  Force. — Where  the  warehouseman  is  dispossessed 
of  goods  stored  with  him  by  military  power  or  overwhelming  force, 
he  is  not  liable  for  the  loss  of  the  goods  if  there  has  been  due  care 
and  diligence  displayed  by  him.  Where  goods  were  taken  posses- 
sion of  by  the  Confederate  authorities  under  a  forced  sale  by  the 
owner's  agent,  and  were  afterward  seized  by  the  United  States  as 
Confederate  property,  the  warehouseman  was  not  liable:  Abraham 
V.  Nunn,  42  Ala.  51;  Patten  v.  Baggs,  43  Ga.  167;  Smith  v.  Frost, 
51  Ga.  336;  Babcock  v.  Murphy,  20  La.  Ann.  399;  Yale  v.  Oliver,  21 
La.  Ann,  454;  Schwartz  v.  Baer,  21  La.  Ann.  601;  Britton  v.  Aymar, 
23  La.  Ann.  63;   McCranie  v.  Wood,  24  La.  Ann.  406. 

h.     Loss  by  Vermin. 
1.     Rats   and   Mice. — A   warohoupeman   is   bound   to   guard   against 
damage  to  goods  stored  with  him,  which  may  be  caused  by  rodents, 
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but  he  is  not  liable  for  the  loss  of  such  goods  so  destroyed  if  he  has* 
taken  ordinary  precautions  to  prevent  such  loss:  Story  on  Bailments, 
sec.  444.  The  best  methods  known  of  destroying  them  include  the 
laying  of  poison  or  the  more  common  ones  of  trapping  them  or  keep- 
ing cats  or  dogs.  In  CailifE  v.  Danvers,  1  Peake,  114,  3  R.  R.  666, 
th«  keeping  of  cats  was  accepted  as  evidence  of  common  diligence j 
and  in  Taylor  v.  Secrist,  2  Disn.  (Ohio)  299,  keeping  a  terrier  dog. 
was  regarded  in  the  same  light.  It  is  hardly  necessary  to  seek  anal- 
ogous decisions,  as  we  think  there  has  been  no  occasion,  since  those 
cases,  prompting  the  destruction  of  rats  and  mice  by  other  means. 
While  poisoning  them  is  undoubtedly  efficacious,  it  is  quite  possible 
damage  might  be  done  to  certain  perishable  goods  by  the  foul  smells, 
arising  from  the  decomposing  bodies  of  the  rodents,  hidden  in  inac- 
cessible places.  It  may  be  taken,  therefore,  that  in  this  as  in  every 
aspect  from  which  the  duty  of  the  warehouseman  is  to  be  regarded, 
that  such  precautionary  measures  to  resist  the  inroads  of  rats  or  mice 
as  any  prudent  man  would  take  in  like  circumstances  will  relieve 
the  warehouseman  from  liability.  Keeping  a  cat  on  board  ship  ha» 
been  held  to  be  evidence  of  due  diligence,  so  as  to  render  a  leak 
caused  by  rats  "a  peril  of  the  sea":  Garrigues  v.  Coxe,  1  Binn.  592, 
2  Am.  Dec.  493;  Aymar  v.  Astor,  6  Cow.  267.  The  contrary  view  was, 
however,  taken  in  Laveroni  v.  Drury,  16  Eng.  L.  &  Eq.  510,  16  Jur, 
1024,  22  L.  J.  R.  Ex.,  N.  S.,  2,  where  Pollock,  C.  B.,  intimated  that 
a  more  efficient  method  of  protecting  a  vessel  and  its  cargo  from 
rats  might  be  provided  "by  no  very  extraordinary  degree  of  dili- 
gence." The  warehouseman  who  uses  traps  and  either  cats  or  dog» 
and,  in  such  stores  as  the  character  of  the  goods  stored  renders  them 
safe  from  the  mephitic  emanations  of  the  decomposing  bodies,  poison, 
will  not  be  held  liable  for  the  damage  caused  by  rats  and  mice. 

2.  Weevils  and  Bugs. — Unless  a  warehouseman  seeks  to  encumber 
himself  by  special  contract  with  a  very  unusual  responsibility,  the 
consequences  resulting  from  the  storage  of  cereals  do  not  aflfect  the 
rights  of  the  parties  in  manner  different  from  those  arising  from  the 
storage  of  other  goods.  The  necessity  for  proper  diligence  and  care 
while  the  cereals  are  in  his  charge,  care  founded  on  the  common  pru- 
dence already  referred  to  many  times  in  this  note,  but  never  of  a 
nature  to  change  his  contract  into  one  of  insurance,  is  all  that  is 
necessary  to  guide  the  consideration  of  his  rights  and  his  obligations^ 
Notwithstanding  the  complicated  commercial  transactions  which  in- 
creased population,  trade  and  machinery  create,  the  definition  of  the 
warehouseman  is  sufficiently  broad  to  cover  all  modern  requirements. 
Hence  it  is  that  the  swelling  of  the  grain  industry  has  not  produced 
a  long  list  of  cases  to  be  decided  upon  new  sets  of  facts  and  in  the 
midst  of  new-created  circumstances.  So  far  there  appear  to  have 
been  few  cg.ses  referring  to  a  certain  alleged  liability  on  the  part 
of  the  warehouseman  for  the  deterioration  of  cereals,  while  in  his- 
possession,  through  the  ravages  of  vermin  such  as  weevils  and  bugs. 
This  note  is  not  the  place  to  discuss  the  habits  or  habitat  of  the 
corn  weevil  or  others  of  its  kind,  but  the  source  of  its  origin  and 
development  will  ultimately  play  an  important  part  in  actions  con- 
cerning the  diminution  in  value  of  the  wheat  affected  by  it.  In 
Carley  v.  Offutt  &  Blackburn,  136  Ky.  212,  ante,  p.  207,  124  S.  W. 
280,  26  L.  R.  A.,  N.  S.,  1114,  the  court  dealt  with  the  special  circum- 
stances raised   in  very  much  the  spirit  of  our  remarks  on  the  applica- 
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tion  of  the  early  definitions,  and  they  were  thus  easily  able  to  arrive 
at  what  must  be  indorsed  as  the  only  sound  conclusion  to  which  the 
facts  pointed.  Without  going  fully  into  facts  which  are  succinctly 
stated  in  the  opinion,  the  plaintiff  became  the  warehouseman  of  the 
wheat  of  the  defendant  to  be  kept  for  him  for  hire  in  a  special 
bin  in  a  warehouse  where  other  wheat,  including  some  of  the  plain- 
tiff's, was  stored.  Some  months  afterward  the  plaintiff  discovered 
weevil  in  his  own  wheat,  and  would  have  adopted  the  usual  course 
of  fanning  it  out,  but  that  the  other  wheat  in  the  warehouse  might 
have  become  infected.  The  plaintiff  notified  the  defendant  of  the 
discovery  and  advised  him  to  take  his  wheat  away  before  it  was 
harmed.  The  defendant  procrastinated,  inspected  his  wheat,  and  as 
prices  were  low,  refused  to  take  his  wheat  away,  and  finally  insisted 
on  the  plaintiff  keeping  it  for  him  as  a  warehouseman.  The  plain- 
tiff at  length  removed  the  wheat  and  brought  the  action  for  relief 
by  the  court.  The  court  construed  the  contract  as  simply  requiring 
the  plaintiff  to  keep  the  wheat  stored  in  a  special  bin  for  the  de- 
fendant on  demand,  and  the  law  attached  to  that  contract  the  usual 
implied  obligations  as  to  due  care  in  preserving  it.  "The  law  did 
not  make  them  insurers  that  the  wheat  would  remain  in  the  condi- 
tion in  which  it  was  delivered  to  them,  or  that  no  weevil  or  other 
vermin  would  get  into  it.  There  is  no  question  in  this  case  about 
a  limitation  of  their  common-law  liability.  Their  common-law  lia- 
bility was  simply  to  use  ordinary  care  in  keeping  the  wheat."  The 
plaintiff  was  properly  upheld  in  his  requiring  the  defendant  to  re- 
move the  wheat  and,  in  default,  removing  it  at  his  expense.  As  the 
court  put  it,  the  defendant  could  not  claim  a  monopoly  of  the  ele- 
vator or  the  bin.  "Like  other  contracts  for  an  indefinite  time,  the 
contract  of  a  warehouseman  may  be  terminated  by  him  on  reasonable 
notice,  and  a  public  warehouseman,  no  less  than  a  private  one,  may 
close  his  warehouse  to  all." 

In  S.  A.  Trufant  Commission  Co.  v.  Yazoo  &  M.  V.  B.  Co.,  Ill  La. 
633,  35  South.  792,  we  find  an  interesting  decision  both  on  the  ques- 
tion of  weevil  in  the  wheat  and  the  contract  to  keep  and  store  a 
given  quantity  of  wheat  to  be  constantly  on  the  move.  In  October, 
1891,  the  plaintiff  obtained  from  the  defendant  the  right  of  trans- 
ferring through  the  defendant's  elevator  twenty-five  thousand  bushels 
of  grain,  the  defendant  agreeing  to  reserve  space  for  it  for  the  pur- 
pose, and  to  take  care  and  handle  that  quantity  of  grain  in  the 
elevator  according  to  its  rules,  but'  on  condition  that  the  plaintiff 
should  keep  the  quantity  of  grain  contracted  to  be  received  "con- 
stantly on  the  move."  The  elevator  was  not  to  be  employed  as  an 
ordinary  storage  place  or  warehouse,  but  was  to  be  used  as  incidental 
to  the  business  of  the  defendant  as  a  common  carrier  in  aid  of  the 
export  to  Europe  by  shipping  of  the  grain  brought  by  its  road.  De- 
fendant received  into  its  elevator  a  quantity  of  the  grain  of  the 
plaintiff  in  transitu  to  Europe.  It  was  graded  as  No.  4  wheat  by 
the  New  Orleans  inspectors,  but  No.  3  by  the  St.  Louis.  No.  4  wheat 
was  not  in  demand  just  then,  and  plaintiff,  after  a  consultation  with 
the  New  Orleans  inspectors,  to  which  defendant  was  not  a  party, 
determined  to  send  to  the  west  and  purchase  No.  2  wheat  to  mix 
with  the  No.  4  and  thus  make  the  grade  No,  3.  After  some  delay 
plaintiff  obtained  the  No.  2  wheat  for  mixing,  and  on  proceeding  to 
th«  defendant's  elevator  for  that  purpose  discovered  that  his  wheat 
there   was  so   weevil-eaten   and   buggy,   that  it   could   no   longer   be 
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classed  as  No.  4  wheat,  but  only  as  "no  g^ade  wheat,"  which  could 
not  be  brought  up  to  No.  3  by  mixing  it  with  the  No.  2  wheat  which 
plaintiflp  had  brought  for  the  purpose.  He  therefore  abandoned  the 
idea  of  mixing,  and  both  lots  of  wheat  were  shipped  to  Europe  and 
sold  at  a  loss,  the  plaintiff  taking  that  which  was  in  the  elevator 
under  protest,  contending  that  defendant  had  failed  in  its  obliga- 
tions and  was  liable  in  damages.  The  plaintiff,  however,  during  the 
whole  of  this  time  had  made  no  attempt  to  ship  the  wheat  stored  in 
the  elevator.  The  court  justly  held  the  plaintiff  responsible  for  the 
loss.  Among  the  grounds  for  this  conclusion  special  attention  was 
directed  by  the  court  to  the  fact  that  both  terms  of  the  contract 
of  storage  must  be  construed  together.  While  the  defendant  was 
bound  to  reserve  space  for  twenty-five  thousand  bushels,  the  plain- 
tiff was  equally  bound  to  keep  the  stock  on  the  move.  The  contract, 
while  it  involved  storage,  was  not  exclusively  of  that  character.  A 
certain  amount  of  room  was  set  aside  on  the  understanding  that 
the  plaintiff  would  keep  that  quantity  of  grain  constantly  on  the 
move.  The  plaintiff,  instead  of  moving  his  wheat  and  having  it 
promptly  shipped,  made  undue  delay  and  then  sought  to  minimize 
its  own  loss  by  forcing  on  the  defendant  the  obligation  of  holding 
the  wheat  until  late  in  the  season,  during  which  time  it  deteriorated 
and  fell  below  grade  in  spite  of  proper  care  being  taken  of  it. 

Equally  important  in  this  opinion  is  the  pronouncement  concern- 
ing the  condition  of  the  wheat  when  the  storage  terminated.  No 
evidence  was  tendered  to  show  that  the  existence  and  presence  of 
weevils  in  the  wheat  at  the  period  when  they  were  discovered  were 
due  to  anything  done  or  omitted  to  have  been  done  by  the  defend- 
ant in  the  interval.  The  testimony  in  the  record  showed  that  the 
weevils  were  due  to  causes  which  antedated  the  receipt  of  the  wheat 
in  the  elevator,  and  that  they  would  have  developed  in  the  wheat 
even  if  it  had  been  delivered  at  an  earlier  date  to  the  plaintiff;  and 
that  had  it  been  received  even  in  due  time  on  shipboard,  it  would 
have  been  affected  before  it  reached  Europe  for  sale. 

1.  The  Temperature  of  the  Warehouse. — There  are  two  kinds  of 
storage-rooms  in  use,  where  goods  of  a  perishable  nature  are  stored 
for  keeping.  One  is  known  as  a  "freezer"  and  the  other  as  a  "cold- 
storage"  room,  and  the  temperature  of  the  latter  is  not  kept  so  low 
as  that  of  a  "freezer."  Bailees  for  hire  who  receive  perishable  goods 
to  be  kept  in  "cold  storage,"  and  who  keep  the  temperature  of  that 
room  at  the  standard  of  the  ordinary  cold  storage,  are  not,  in  the 
absence  of  specific  agreement,  liable  for  the  damaged  condition  of 
the  goods  arising  from  the  fact  that  the  temperature  of  the  cold- 
storage  room  was  not  low  enough  to  preserve  them.  In  such  case  no 
duty  rests  upon  the  warehouseman  to  keep  his  room  at  the  tem- 
perature of  a  freezer:  Allen  v.  Somers,  73  Conn.  35.5,  84  Am.  St.  Rep. 
158,  47  Atl.  653,  52  L.  R.  A.  106.  If,  however,  the  warehouseman 
holds  himself  out  for  the  storage  of  particular  goods,  as  in  Suther- 
land V.  Albany  Cold  Storage  &  Warehouse  Co.,  171  N.  Y.  269,  89  Am. 
St.  Rep.  815,  63  N.  E.  1100,  in  the  absence  of  an  express  contract, 
he  impliedly  undertakes  to  maintain  the  necessary  temperature  re- 
quired for  the  preservation  of  such  property  as  may  be  stored  with 
him.  In  that  case  the  warehouseman  held  himself  out  to  store  eggs 
and  other  perishable  goods.  The  temperature  required  to  preserve 
eggs  is  thirty-eight  degrees  Fahrenheit,  and  this  was  maintained  for 
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a  time,  but  allowed  to  rise  to  fifty-two  degrees,  in  consequence  of 
an  insufficient  supply  of  ice.  The  court  pointed  out  that  if  the  de- 
fendant could  not  have  obtained  ice,  his  duty  was  to  have  given 
timely  notice  to  the  plaintiffs  to  remove  their  property  before  they 
suffered  damage  by  its  deterioration. 

In  Townsend  v.  Rich,  58  Minn.  559,  60  N.  W.  545,  apples  in  poor 
condition  were  deposited  for  cold  storage,  and  the  warehouseman 
failed  to  properly  ventilate  the  storage-room  and  the  apples  decayed 
and  were  lost  to  the  bailor.  He  was  held  liable  for  his  negligence, 
the  bad  condition  of  the  apples  at  the  date  of  their  deposit  notwith- 
standing. 

As  to  keeping  such  warehouses  free  from  the  taint  of  odors,  see 
Parker  v.  Union  Ice  &  Salt  Co.,  59  Kan.  626,  68   Am.  St.  Eep.  383, 

54  Pac.  672  (ante,  III,  c,  "The  Construction  of  the  Warehouse"). 
In  Minnesota  Butter  &  Cheese  Co.  v.  St.  Paul  Cold  Storage  Ware- 
house Co.,  75  Minn.  445,  74  Am.  St.  Eep.  515,  77  N.  W.  977,  where 
a  warehouseman  received  cheese  in  wooden  boxes  in  good  condition, 
to  keep  in  a  dry  room  at  thirty-two  degrees  temperature,  and  kept 
at  such  temperature  by  overhead  pipes  filled  with  brine,  he  was  held 
liable  for  the  damage  caused  by  the  dripping  of  water  from  the  over- 
head pipes,  resulting  from  his  negligence  in  not  giving  them  proper 
attention  and  care.  The  water  came  from  the  ice  and  frost  which 
had  formed  on  the  pipes,  melting  as  the  temperature  was  allowed  to 
rise.  The  warehouseman  was  held  liable,  notwithstanding  the  fact 
that  the  receipt  which  "he  had  given  for  the  goods  stated  that  "All 
the  property  is  to  be  at  owner's  risk  of  any  loss  or  damage  from 
riot,  fire,  water,  deterioration,  defective  cooperage,  packing,  ratage, 
vermin,  leakage,  frost,  or  from  being  perishable  or  otherwise  in- 
herently defective  when  stored,"  the  court  construing  the  receipt 
that  the  defendant  was  not  exempt  from  its  own  acts  of  negligence 
while  it  was  receiving  full  consideration  for  caring  for  the  plaintiff's 
goods. 

A  warehouseman  is  not  bound  to  keep  his  warehouse  frost-proof. 
The  only  case  directly  on  this  point  appears  to  be  Halloek  v.  Mallett, 

55  N.  Y.  Sup.  Ct.  Rep.  265,  and  that  case  arose  out  of  an  alleged 
warranty  by  the  warehouseman  to  the  owner  of  certain  bulbs  lodged 
for  storage,  which  warranty  was  in  fact  only  an  expression  of  opinion 
by  the  warehouseman  that  his  warehouse  was  as  frost-proof  as  brick, 
iron  and  mortar  could  reasonably  be  expected  to  make  it. 

j.  Storage  in  Place  Other  Than  That  Agreed  upon. 
1.  As  to  the  Location  of  the  Warehouse. — The  goods  must  be 
stored  by  the  warehouseman  in  the  warehouse  agreed  upon,  and  if 
stored  in  another  warehouse,  or  if  removed  without  the  consent  of 
the  bailor,  the  bailee  is  responsible  for  any  damage  caused  to  them. 
In  a  very  early  case — St.  Losky  v.  Davidson,  6  Cal.  643 — the  plain- 
tiff pledged  to  defendants  cigars  to  secure  certain  notes,  signing  a 
memorandum  that  they  had  that  day  delivered  as  collateral  security 
for  the  said  notes  eighty-two  cases  of  cigars  to  one  Emanuel  Berri, 
who  had  stored  the  same  in  the  Bay  Warehouse  at  their  risk  and  ex- 
pense. Berri  was  one  of  the  defendants.  The  cigars  were  removed 
by  the  keeper  to  another  place,  which  was  damp  and  unfit  for  cigars 
and  they  were  damaged.  The  court  ruled  that  it  was  the  duty  of 
the   warehouseman    to   see   that    the    goods    were   kept    in    the    place 


236  136  American  State  Reports,        [Kentucky, 

agreed  upon,  or,  if  a  removal  was  necessary,  to  have  them  stored  in 
a  secure  and  proper  place. 

In  Hudson  v,  Columbian  Transfer  Co.,  137  Mich,  255,  109  Am,  St, 
Rep.  679,  100  N,  W,  402,  the  warehouseman  was  held  liable  for  the 
value  of  goods  which  he  had  contracted  to  store  in  a  specified  build- 
ing. The  owner  had  them  insured  as  located  therein,  but  the  ware- 
houseman, in  ignorance  of  that  fact,  stored  them  in  a  different  build- 
ing, where,  without  negligence  on  his  part,  they  were  destroyed  by 
fire. 

The  same  trend  of  decision  is  to  be  found  in  the  succeeding  cases, 
and  it  cannot,  in  our  opinion,  be  questioned.  In  Kennedy  v.  Portman, 
97  Mo.  A  pp.  253,  70  S.  W.  1099,  the  same  rule  was  adopted,  and 
also  in  McCurdy  v.  Wallblom  Furniture  &  Carpet  Co.,  94  Minn.  326, 
102  N,  W.  873,  3  Ann.  Cas.  468,  and  the  latest  case  on  the  subject, 
Wiley  V.  Locke,  81  Kan.  143,  105  Pac.  11,  24  L.  R.  A.,  N.  S.,  1117, 
also  adopts  the  rule  and  the  cases  cited.  The  case  of  Butler  v. 
Greene,  49  Neb.  280,  68  N.  W.  496,  goes  even  a  greater  length,  for 
in  that  case  the  defendant  was  compelled  by  the  owner  of  the  prem- 
ises to  remove  the  goods,  and  was  nevertheless  held  liable  for  the 
damage  done  to  them.  Bradley  v.  Cunningham,  61  Conn.  485,  23  Atl. 
932,  15  L,  R.  A.  679,  is  also  to  be  regarded  as  an  authority,  and  is 
important  as  showing  the  law  where  there  is  no  agreement  to  store 
at  a  specific  place.  In  that  case  a  hearse  was  stored  with  the  ware- 
houseman— a  livery-stable  keeper — but  without  any  designated  place 
of  storage.  The  owner  had  it  insured,  and  described  it  as  stored  at 
a  particular  stable  of  the  defendant,  who,  however,  was  ignorant 
of  the  insurance  having  been  effected.  He  moved  the  hearse  to  an- 
other stable,  where  it  was  destroyed  by  fire.  It  was  held  that  he 
'was  not  liable,  inasmuch  as  it  was  neither  claimed  that  the  removal 
had  increased  the  chance  of  loss  or  damage  nor  that  the  fact  of  the 
insurance  as  at  the  first  stable  was  brought  to  his  knowledge.  In 
Levine  v.  D.  Woolff  &  Co.  (N.  J.),  73  Atl,  73,  where  the  defendant, 
as  a  warehouseman,  took  plaintiff's  goods  to  store,  and  kept  them 
for  two  days  and  nights  in  its  stable  upon  a  wagon,  where  fire  con- 
sumed them,  and  the  trial  court  found  as  a  fact  that  the  defendant 
had  not  used  reasonable  care  in  the  storage  of  the  plaintiff's  goods, 
the  court  of  appeal  refused  to  disturb  the  finding.  The  statutes  of 
New  Jersey  affecting  warehousemen  make  no  change  in  the  common- 
law  doctrine,  and  they  are  merely  declaratory  of  them,  and  therefore 
it  was  the  defendant's  duty  to  provide  a  building  reasonably  fit  and 
safe  for  storage:  Hickey  v,  Morrell,  102  N.  Y.  454,  55  Am.  Rep.  824, 
7  N.  E.  321;  Walden  v.  Finch,  70  Pa.  460;  Moulton  v.  Phillips,  10 
R.  I.  218,  14  Am.  Rep.  663. 

2.  As  to  the  Location  in  the  Warehouse, — The  case  of  McRae  ▼. 
Hill,  126  111.  App.  349,  is  important,  as  dealing  with  the  liability  of 
the  warehouseman  for  moving  goods  from  place  to  place  within  his 
warehouse.  The  law  as  laid  down  in  that  case  is  that  a  warehouse- 
man who  removes  goods  from  the  room  or  place  in  which  he  has  con- 
tracted to  store  them  and  places  them  in  another  room  is  guilty 
of  a  breach  of  contract.  If  the  goods  are  damaged  and  the  breach 
of  contract  is  the  proximate  cause  of  the  injury  for  which  compensa- 
tion is  sought,  the  warehouseman  is  liable,  but  that  is  always  a  ques- 
tion of  fact:  Fent  v,  Toledo  etc,  W,  Co.,  59  111.  341,  14  Am.  Rep.  13; 
Pullman  P.  Co.  v.  Laack,  143  111.  242,  32  N.  E.  285,  18  L.  R.  A.  215. 
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In  McBae  v.  Hill,  126  HI.  App.  349,  the  facts  were  that  the  plaintiff 
entered  into  a  contract  with  the  defendant,  a  warehouseman,  whereby 
the  latter  agreed  to  store  the  goods  of  the  plaintiff  in  a  certain  inside 
room  in  his  warehouse,  for  which  the  plaintiff  agreed  to  pay  the 
defendant  two  dollars  per  month.  The  goods  were  delivered  to  the 
defendant,  and  the  greater  part  of  them  placed  in  the  room  agreed 
upon.  Afterward,  without  the  knowledge  or  consent  of  the  plaintiff, 
the  defendant  removed  the  goods  from  that  room  to  an  adjoining 
outside  room  which  had  an  outside  window.  A  fire  which  originated 
in  another  building  spread  to  the  warehouse  of  the  defendant,  and 
by  such  fire  the  goods  of  the  plaintiff,  in  the  room  to  which  they 
had  been  removed,  were  greatly  damaged,  while  other  goods  which 
had  remained  in  the  room  in  which  defendant  had  agreed  to  store 
the  plaintiff's  goods  were  only  slightly  damaged.  The  defendant 
was  not  liable,  because  the  removal  of  the  goods  of  the  plaintiff  and 
the  fire  had  no  natural  or  necessary  connection.  The  court  said  that 
"The  removal  of  the  goods  was  but  the  occasion,  not  the  cause,  of 
this  damage.  It  constituted  a  breach  of  the  contract,  and  for  any 
injury  naturally  resulting  therefrom  for  any  consequence  of  such 
breach  which  might  have  been  foreseen  and  expected  as  the  result 
of  such  breach,  the  defendant  is  responsible,  but,  except  by  a  con- 
junction which  there  was  no  reason  to  anticipate  and  which  was 
entirely  fortuitous  with  a  subsequent  event,  it  had  no  agency  in 
causing  the  damage  to  plaintiff's  goods.  Of  that  damage  the  fire  was 
the  proximate  and  efficient  cause."  In  the  course  of  the  opinion 
many  analogous  cases  on  proximate  cause  were  cited  of  equal  in- 
terest to  this  note.  Where  a  railroad  company  contracted  to  take 
a  carload  of  tobacco  from  Chattanooga  on  a  certain  day,  but  did 
not  take  it  until  the  next  day,  when  from  a  flood  the  tobacco  was 
damaged,  the  failure  to  comply  was  the  remote,  not  the  proximate 
cause  of  the  loss:  Memphis  etc.  E.  R.  Co.  v.  Reeves,  10  Wall.  176, 
19  L.  ed.  909.  To  the  same  effect  are  Denny  v.  New  York  C.  E.  R. 
Co.,  13  Gray,  481,  74  Am.  Dec.  645;  Hoadley  v.  Northern  T.  Co.,  115 
Mass,  304,  75  Am,  Rep.  106;  Michigan  Cent.  R.  R.  Co.  v.  Burrows,  33 
Mich.  6;  Daniels  v.  Ballentine,  23  Ohio  St.  532,  13  Am.  Rep.  264. 

Where  a  plaflter  took  his  rice  to  a  mill  to  be  beaten  at  a  certain 
time,  and  the  miller  failed  to  then  beat  it,  and  the  mill  and  the  rice 
were  destroyed  by  fire,  the  plaintiff  could  not  recover  in  respect  to 
the  burning  of  the  mill,  because  the  damages  were  too  remote:  Ashe 
v.  DeRossett,  50  N,  C.  299,  72  Am,  Dec.  552.  A  somewhat  similar 
state  of  facts  occurs  in  McLane  v.  Botsford  El.  Co.,  136  Mich.  664, 
112  Am.  St.  Rep.  384,  99  N.  W.  875,  where  oata  were  placed  in  the 
defendant's  elevator  to  be  clipped  and  shipped  on  original  bills  of 
lading,  and  while  there  the  elevator  was  burned.  Plaintiff's  claim 
was  that  but  for  the  defendant's  delay  the  oats  would  have  been 
shipped  before  the  fire.  The  court  held  that  the  neglect  to  clip  and 
ship  the  oats  had  no  direct  relation  to  their  destruction.  The  de- 
fendant's negligence  was  only  the  remote  cause  of  the  loss,  which 
was  in  having  the  oats  where  they  burned  by  a  fire  for  which  the 
defendant  was  not  responsible.  In  McRae  v.  Hill,  126  HI.  App.  349, 
the  court  cited  a  case  which  was  construed  as  slightly  in  favor  of 
the  plaintiff— Lilley  v,  Doubleday,  7  Q,  B,  D.  510,  51  L.  J.  Q.  B.  310, 
44  L.  T.  814,  46  J.  P.  708 — but  in  that  case  the  defendant  contracted 
with  the  plaintiff  to  warehouse  certain  goods  of  the  plaintiff  in  a 
particular  building,  but  warehoused  a  part  of  them  in  another  build* 
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ing,  which  with  the  goods  was  accidentally  destroyed  by  fire.  T^e 
damage  there  was  held  to  be  not  too  remote,  as  defendant,  by  his 
breach  of  contract,  had  rendered  himself  liable  for  the  loss  of  the 
goods.  That  case  was  very  similar  to  St.  Losky  v.  Davidson,  6  Cal. 
643,  cited  ante,  p.  235;  and  in  both  the  conditions  were  entirely 
different  from  McRae  v.  Hill,  126  111.  App.  349.  In  that  case  the 
goods  were  in  the  warehouse  wherein  they  were  stipulated  to  be 
stored,  and  the  removal  to  another  part  of  the  warehouse  did  not 
make  the  damage  less  remote,  whereas  in  the  two  cases  just  men- 
tioned the  removal  was  to  another  warehouse  than  that  agreed,  and 
the  removal  was  the  proximate  cause  of  the  loss. 

k.  The  Storage  of  Grain  in  Bulk. — The  principle  that  the  bailee 
is  responsible  for  the  loss  of  goods  where  he  commingles  them  with 
his  own  does  not  apply  where  a  warehouseman  receives  grain  to  be 
stored  for  the  owner:  Eice  v.  Nixon,  97  Ind.  97,  49  Am.  Rep.  430. 
No  injury  results  from  this  mixing  of  grain,  as  articles  of  such  a 
character  can  be  separated  by  measurement,  and  the  character  of  the 
transaction  as  a  bailment  is  not  altered.  This  doctrine  dates  further 
back  than  Lupton  v.  White,  15  Ves.  Jr.  432,  for  there  (we  quote 
from  Rice  v.  Nixon,  above  referred  to)  Lord  Eldon  said:  "What 
are  the  cases  in  the  old  law  of  a  mixture  of  corn  or  flour?  If  one 
man  mixes  his  corn  or  flour  with  that  of  another,  and  they  were  of 
equal  value,  the  latter  must  have  the  given  quantity;  but,  if  articles 
of  different  value  are  mixed,  producing  a  third  value,  the  aggregate 
of  both,  and  through  the  fault  of  the  person  mixing  them  the  other 
party  cannot  tell  what  was  the  original  value  of  his  property,  he 
must  have  the  whole."  The  same  view  is  taken  by  Chancellor  Kent, 
2  Kent's  Commentaries,  twelfth  edition,  365,  590,  and  by  Mr.  Justice 
Story  in  Bailments,  section  40.  The  weight  of  authority  is  clearly  in 
favor  of  the  transaction  being  regarded  as  a  bailment  and  not  a  sale: 
Woodward  v.  Semans,  125  Ind.  330,  21  Am.  St.  Rep.  225,  25  N.  E. 
444;  Irons  v.  Kentner,  51  Iowa,  88,  33  Am.  Rep.  119,  50  N.  W.  73; 
Ledyard  v.  Hibbard,  48  Mich.  421,  42  Am.  Rep.  474,  12  N.  W.  637. 
The  rule  now  accepted — bailment  in  preference  to  sale — was  required 
by  the  great  commercial  interests  of  the  country,  and  carries  out 
what  is  presumed  to  be  the  intention  of  the  parties.  Such  a  vast 
part  of  the  grain  business  is  conducted  through  the  medium  of  ele- 
vators and  warehouses  that  it  would  be  idle  to  suppose  that  de- 
positors of  grain  would  expect  each  a  separate  place  or  bin  for  the 
storage  of  his  wheat,  or  that  the  warehouseman  could  without  a 
special  and  express  contract  to  that  effect  provide  it.  If,  then,  the 
warehouseman  is  not  bound  to  place  grain  in  a  separate  place  for 
each  depositor,  the  fact  that  he  puts  it  in  a  common  receptacle  with 
that  of  other  depositors  makes  him  a  bailee  only  and  not  a  pur- 
chaser; and  therefore  also  to  the  transaction  attach  all  those  respon- 
sibilities as  bailee  which,  while  the  goods  are  in  his  care,  it  has  been 
the  object  of  this  note  to  discuss.  The  case  of  Drudge  v.  Leiter,  18 
Ind.  App.  694,  63  Am.  St,  Rep.  359,  49  N.  E.  34,  discusses  several 
interesting  phases  of  these  responsibilities.  From  it  we  gather  that 
where  a  warehouseman  receives  grain  and  mixes  it  with  his  own, 
or  that  of  others,  and  is  engaged  in  selling  the  grain  so  mixed,  the 
various  owners  are  tenants  in  common  of  the  entire  quantity  of  the 
commingled  grain,  irrespective  of  whether  any  of  his  grain  originally 
deposited   by    him   is   there    or   not.     The    share    of    each    tenant    in 
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common  of  the  mingled  grain  on  hand,  at  any  time,  will  be  a  pro- 
portionate part  of  the  amount  on  hand,  in  the  proportion  which  his 
deposit  bears  to  the  aggregate  of  the  other  deposits:  Dole  v.  01m- 
stead,  41  HI.  344,  89  Am.  Dec.  386;  Hall  v.  Pillsbury,  43  Minn.  33, 
19  Am.  St.  Eep.  209,  44  N.  W.  673,  7  L.  E.  A.  529.  In  the  event  of 
the  destruction  of  the  wheat  by  fire,  while  the  warehouseman  would 
not  be  liable  for  wheat  destroyed  thereby,  he  would  be  responsible 
for  wheat  sold  and  not  represented  by  wheat  destroyed.  The  de- 
positor could  recover  for  the  difference  between  the  amount  repre- 
sented by  the  receipt  and  his  individual  share  of  the  destroyed  wheat. 
The  warehouseman  is  bound  to  keep  sufficient  grain  on  hand  to  meet 
the  demands  of  depositors,  and  if  he  fails  to  respond  to  a  demand, 
by  delivering  wheat  in  quantity  and  quality  such  as  that  received, 
he  is  liable,  unless  some  accident,  not  attributable  to  his  fault  or 
negligence,  was  the  cause  of  the  destruction  of  the  grain:  Bottenberg 
V.  Nixon,  97  Ind.  106.  Where  the  bailor  stored  grain  in  an  elevator 
"at  owner's  risk  of  fire,"  knowing  that  the  grain  would  be  stored  in 
bulk,  and  the  bailor's  wheat  was  sold,  and  the  premises  and  con- 
tents then  burned,  she  was  not  entitled  to  recover,  as  up  to  the  time 
of  the  fire  the  bailee  was  ready  to  deliver  to  her  grain  in  accordance 
with  her  receipt:  Moses  v.  Teetors,  64  Kan.  149,  67  Pac.  526,  57 
L.  R.  A.  267.  If  the  owner  of  grain  desires  that  it  should  be  kept 
in  a  separate  bin,  that  is  a  matter  of  contract  between  him  and  the 
warehouseman,  and  he  should  see  that  the  warehouse  receipt  states 
that  fact  on  its  face,  and,  according  to  Bailey  v.  Bensley,  87  IlL 
556,  he  may  instruct  the  commission  man  on  the  subject,  and  require 
him  to  keep  the  identical  receipts  received  upon  his  shipment  of 
grain,  and  not  part  with  them,  except  when  he  sells  on  his  account. 

Where  the  wheat  has  been  stored  in  bulk,  the  receipt  only  evi- 
dences the  right  to  receive  a  quantity  equivalent  to  that  set  out  in 
the  receipt.  If  a  mortgagor  of  wheat  delivers  it  to  an  elevator,  and 
turns  over  to  a  third  person,  in  payment  of  a  claim,  the  general 
storage  tickets  issued  by  the  elevator  company,  the  holder  of  those 
tickets  has  no  control  over  the  identical  wheat  covered  by  the 
mortgage,  nor  over  the  mass  with  which  it  is  mingled,  and  can 
only  claim  from  the  elevator  company  the  delivery  to  him  of  the 
number  of  bushels  of  wheat  named  in  such  tickets,  of  the  grade  there- 
in specified,  without  reference  to  the  source  from  which  the  elevator 
company  may  obtain  the  grain  for  delivery:  Best  v.  Muir,  8  N.  D. 
44,  73  Am.  St.  Rep.  742,  77  N.  W.  95. 

L  The  Storage  of  Explosives. — Notwithstanding  a  slight  conflict, 
there  seems  no  reason  to  question  the  compelling  force  of  the  decision 
in  White  t.  Colorado  Cent.  R.  Co.,  3  McCrary,  559,  Fed.  Cas.  No. 
17,543.  "Warehouses  are  usually,  if  not  always,  located  in  cities, 
where  the  danger  from  fire  is  great,  and,  of  course,  keepers  of  such 
houses  must  provide  against  the  danger  with  reasonable  care.  It  is 
often  difficult  to  determine  whether  such  care  has  been  used,  but  no 
embarrassment  is  felt  respecting  the  point  now  under  consideration. 
With  reference  to  warehousemen  in  general,  we  have  only  to  ask 
whether  a  prudent  man  would  store  a  large  quantity  of  gunpowder 
in  a  building  with  other  goods,  in  a  populous  city — whether  that  is 
the  usual  and  ordinary  course  of  business — to  decide  the  question  of 
negligence."  The  court  held  that  as  the  storing  of  gunpowder  in 
largo  quantities  in  any  place  in  a  city   where   it   will   endanger  life 
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and  property  is  a  public  nuisance,  the  act  of  a  warehouseman  in 
putting  one  hundred  and  sixty  kegs  of  powder  in  the  same  ware- 
house as  he  kept  the  plaintiflf's  goods  was  negligence  for  which  he 
was  liable.  The  conflict  referred  to  occurs  in  the  case  of  Collins  v. 
Alabama  G.  S.  E.  Co.,  104  Ala,  390,  16  South.  140,  wherein  the  court 
laid  it  down  that  the  fact  that  the  defendant  had  in  its  ware- 
house when  it  received  the  plaintiff's  goods  twelve  hundred  pounds 
weight  of  gunpowder  was  not,  of  itself,  such  evidence  of  negligence 
as  would  entitle  the  plaintiff  to  recover.  "While  it  may  be  said 
that  the  keeping  of  large  quantities  of  explosive  material  in  a 
building  in  a  populous  town  or  city  may  be  a  nuisance,  yet  the 
fact  whether  it  is  such  or  not  must  depend  on  the  locality,  quantity 
of  the  material  stored,  and  the  circumstances.  Negligence  in  keep- 
ing it,  or  in  the  manner  of  its  keeping,  is  requisite  to  impose  a 
liability  to  answer  in  damages  for  injuries  caused  by  an  accidental 
explosion  or  fire,  which  it  is  incumbent   on   the  party  aflSrming  to 

prove It   is   not    shown    that    there    was    any    city    ordinance 

against  storing  the  powder  in  its  depot,  for  the  purpose  of  delivering 
it  to  its  consignee."  With  all  the  respect  that  is  due  to  the  opinion 
last  cited,  we  do  not  think  that  it  will  be  taken  as  controlling  the 
sound  expression  of  the  law  contained  in  White  v.  Colorado  Cent. 
B.  Co.,  3  McCrary,  559  j  Fed.  Cas.  No.  17,543. 

m.  Watchmen. — The  question  of  to  what  extent  a  warehouseman 
may  reduce  his  liability  by  employing  watchmen,  and  how  far  it  is 
his  duty  to  employ  them,  may  now  be  said  to  have  come  squarely 
before  the  courts.  On  the  one  hand,  the  keeping  of  a  watchman 
cannot  be  held  to  be  such  conclusive  evidence  of  diligence  as  to 
disentitle  a  plaintiff  from  recovering,  and  on  the  other  hand,  the 
nonkeeping  of  a  watchman  where  an  ordinarily  prudent  man  would 
not  have  kept  one  is  certainly  not  evidence  of  negligence.  In  Derosia 
V.  Winona  etc.  K.  Co.,  18  Minn.  133,  the  defendant  had  asked  the 
court  to  charge  the  jury,  "That  if  defendant  conducted  itself  in 
respect  to  the  care  and  custody  of  the  goods  in  question  in  the 
manner  that  men  of  ordinary  prudence  usually  act  with  reference  to 
things  of  a  like  nature,  and  exercised  the  degree  of  care  which  other 
persons  engaged  in  similar  business  in  this  part  of  the  country  are 
in  the  habit  of  bestowing  upon  property  similarly  situated,  it  would 
be  deemed  in  law  to  have  exercised  'ordinary  care'  and  would  not 
be  liable,"  which  the  court  refused,  and  the  defendant  excepted. 
The  court  in  dealing  with  the  exception  pointed  out  that  the  only 
evidence  of  the  kind  of  care  referred  to  was  that  of*  the  custom 
of  railroads  in  that  part  of  the  country,  as  to  keeping  a  night 
watch,  and  his  duties,  and  as  to  keeping  a  light  burning  in  the 
office,  and  that  defendant's  depot  building  was  constructed  and 
arranged  in  accordance  with  the  usual  practice  of  such  railroads. 
The  charge  to  the  jury  had  been  in  effect  that  the  proof  of  the 
custom  in  these  respects  was  to  be  weighed  by  the  jury  in  consid- 
ering whether  or  not  the  defendant  had  used  ordinary  care,  and  that 
the  jury  should  give  it  such  weight  as  they  should  consider  it  enti- 
tled to,  but  that  it  was  not  conclusive.  The  instruction  asked  was 
the  reverse  of  this  proposition,  and  was  rightly  refused. 

A  very  strong  expression  of  opinion  was  made  by  the  court  in 
reversing  the  decision  of  the  trial  court  in  Pike  v.  Chicago  etc.  Ry. 
Co.,  40  Wis.  583,  and  ordering  a  new  trial.     The  circuit  court  had 
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submitted  questions  of  its  own  framing  to  the  jury  as  to  the  prob- 
ability of  the  destroyed  goods  being  saved  if  defendant  had  pro- 
vided a  night  watch;  whether  the  omission  to  provide  such  night 
watch  was  negligence,  ordinary  or  gross;  and  whether  defendant's 
omission  to  have  someone  sleeping  on  the  premises  was  negligence, 
ordinary  or  gross.  The  court  said  that,  "as  a  matter  of  law,  we  do 
not  think  the  failure  to  provide  a  night  watch,  or  to  have  some  per- 
son sleep  in  a  depot  situated  as  that  of  Boscobel  was,  in  which  the 
daily  average  value  of  property  stored  did  not  exceed  five  hundred 

dollars,   as   shown   by   the   evidence,   was   ordinary   negligence 

How  many  men  of  ordinary  prudence  provide  a  night  watch  for  their 
stores  and  warehouses,  where  only  five  hundred  dollars'  worth  of  prop- 
erty is  kept  or  stored?  Probably  few,  if  any,  persons  exercise  that 
degree  of  diligence  in  taking  care  of  their  own  property.  At  most, 
the  defendant  was  bound  to  exercise  only  ordinary  prudence  as  a 
warehouseman  in  taking  care  of  plaintiff's  property.  This  being  so, 
it  was  an  entirely  unwarranted  course  to  permit  the  jury  to  specu- 
late as  to  what  would  probably  have  happened  under  an  assumed 
state  of  facts  which  had  no  reference  to  the  question  of  the  de- 
fendant's   liability But    all    the    questions    in    regard    to    the 

keeping  of  a  night  watchman  about  the  depot,  or  of  having  some- 
one sleep  in  the  building,  and  as  to  what  would  probably  have  hap- 
pened had  that  been  done,  should  have  been  excluded  from  the  con- 
sideration of  the  jury." 

But  where  goods  are  stored  in  what  is  manifestly  a  dangerous 
place,  the  duty  of  guarding  it  forms  a  material  element  in  the  ware- 
houseman's liability.  In  Chicago  etc.  R.  R.  Co.  v.  Scott,  42  111.  132, 
this  identical  question  was  raised:  "When  the  wool  was  placed  in 
this  insecure  building,  did  the  company  have  a  sufficient  guard  or 
watch  in  and  about  it?  Was  it  under  the  charge  of  careful  and 
competent  servants?  The  case  of  Porter  v.  Chicago  etc.  E.  R.  Co., 
20  111.  407,  71  Am.  Dec.  286,  and  all  the  other  cases,  presuppose, 
when  goods  are  stored,  they  shall  be  under  the  charge  of  careful 
and  competent  servants  of  the  company.  The  evidence  on  this 
branch  of  the  case  is  equally  conclusive  as  that  in  regard  to  the 
insecurity  of  the  building.  That  being  so  very  insecure,  imposed  a 
higher  degree  of  vigilance  on.  the  part  of  the  company,  and  they 
should  have  added  to  its  security  by  the  constant  attendance  of  com- 
petent watchmen It  would  seem  to  us,  in  view  of  all  the  facts, 

that  the  company  did  not  take  the  same  care  of  this  wool  while  it 
was  in  their  custody,  and  use  the  same  diligence  to  save  it  when  in 
danger  of  destruction,  as  an  ordinarily  prudent  man  would  exercise 
in  regard  to  his  own  property.  All  the  facts  go  to  show  that  it  was 
almost  certain,  half  an  hour  before  the  building  caught  fire,  that 
it  would  be  caught,  and,  from  the  materials  of  which  it  was  built, 
the  length  of  time  it  had  been  erected,  causing  all  the  materials  to 
become  highly  inflammable,  surrounded  on  all  sides  by  combustible 
materials,  and  the  wind  blowing  from  the  feed-mill  to  the  depot,  that 
the  warehouse  must  become  a  prey  to  the  flames.  So  thought  prudent 
men  who  owned  property  in  the  immediate  neighborhood,  who  at 
once  made  the  necessary  exertions  and  saved  their  property.  It  is 
evident  the  company  could  have  saved  this,  by  proper  and  timely 
effort." 

Am.  St.  Rep.,  Vol.  136 — 16 
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The  latest  authority  is  Batelle  ▼.  Mercantile  Warehouse  Co.,  139 
App.  Div.  649,  124  N.  Y.  Supp.  135,  which  in  the  main  follows  Pike 
V.  Chicago  etc,  Ry.  Co.,  40  Wis.  583.  The  plaintiff  specified  three 
grounds  of  negligence:  1.  That  the  defendant  failed  to  employ  any 
watchman;  2.  That  it  did  not  maintain  a  burglar-alarm  in  its  ware- 
house; 3.  That  it  did  not  properly  secure  the  warehouse  against 
forcible  entry.  The  facts  were  that  the  defendant  did  employ  an 
outside  watchman  in  common  with  some  other  merchants;  that  hi» 
warehouse  was  fifteen  feet  higher  than  an  adjoining  tenement  house; 
that  burglars  from  the  roof  of  the  tenement  house  ascended  to  the 
roof  of  the  defendant's  warehouse  by  means  of  spikes  which  they 
drove  into  the  wall,  and  they  gained  admission  to  the  warehouse  by 
breaking  down  a  door  in  a  wooden  structure  over  the  elevator  shaft, 
which  door  had  been  nailed  up  and  fastened  with  a  padlock  on  the 
outside.  They  then  slid  down  the  elevator  ropes.  The  court  held 
that  the  failure  to  employ  an  inside  night  watchman  or  to  maintain 
burglar  alarms  in  the  warehouse  did  not  justify  a  finding  of  negli- 
gence, and  that  the  defendant  was  not  called  upon  to  anticipate 
that  burglars  would  gain  entrance  to  the  building  in  the  manner 
disclosed. 

In  Evans  v.  New  York  &  P.  S.  S.  Co.,  163  Fed.  405,  the  libelant 
was  the  owner  of  certain  rubber  which  the  defendant  was  to  store 
in  the  warehouse  of  one  Beard,  a  warehouseman,  with  whom  the 
defendant  had  a  contract  to  receive  his  goods  and  keep  them  locked 
and  guarded  outside  of  business  hours,  the  same  as  the  rest  of  the 
premises.  This  particular  storage-room  was  opened  each  day  by  the 
warehouseman,  and  the  defendant  company  could  place  its  goods 
therein.  It  was  closed  each  evening  by  the  warehouseman,  and  until 
opened  the  next  morning  the  doors,  windows,  fastenings  and  ap- 
proaches of  and  to  this  room  were  watched  and  cared  for  by  the 
warehouseman's  employt'-s,  in  common  with  their  duties  as  to  the 
rest  of  the  establishment.  The  rubber  so  stored  was  stolen.  The 
admiralty  court,  in  dealing  with  that  aspect  of  the  case,  intimated 
that  the  warehouseman  was  responsible  both  to  the  libelant  and  the 
defendant.  "They  assert  that  the  contract  between  themselves  and 
the  carrier  was  but  a  lease  of  the  room  from  which  the  rubber  dis- 
appeared, and  that  they  therefore  should  not  be  regarded  as  bailees 
of  the  property  placed  therein.  This  would  be  true  if  they  had  not 
also  undertaken  for  hire  duly  paid  to  watch  aud  care  for  the  room 
outside  of  business  hours:  Beers  v.  Simpson,  2  L.  J.  K.  B.,  O.  S., 
212;  Sherman  v.  Commercial  Printing  Co.,  29  Mo.  App.  31.  But 
their  agreement  to  watch  the  room  during  nights  and  Sundays  in 
like  manner  as  they  did  their  other  premises  renders  the  transaction 
a  depositum  and  themselves  bailees  for  hire,  against  whom  a  demand 
and" refusal  to  deliver  raises  a  presumption  of  negligence:  Fairfax  v. 
New  York  etc.  R.  E.  Co.,  67  N.  Y.  11.  In  endeavoring  to  rebut 
this  presumption,  they  have  shown  a  system  of  elaborate  watching, 
and  proved  that  the  watchers  failed  to  ascertain  that  anything  was 
happening  during  a  time  when  someone  stole  and  carried  away  more 
than  half  a  ton  of  material  packed  in  bags  of  an  average  weight 
of  about  seventy  pounds.  From  such  failure  to  note  so  remarkable 
and  difficult  an  occurrence  a  jury  would  be  warranted  in  finding 
a  verdict  against  them,  aud  I  arrive  at  a  similar  conclusion." 
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n.  The  Eemoval  of  Goods  from  the  Warehouse  to  Prevent  Their 
Impending  Destruction. — It  may  be  difficult  to  find  many  cases  on 
this  point,  but  regarding  it  first  from  our  own  standpoint,  which 
we  endeavor,  as  far  as  possible,  to  make  that  of  every-day  sense, 
we  have  no  hesitation  in  saying  that  where  the  warehouseman  has 
charged  himself  with  the  receipt  of  goods  for  safe  custody,  he  would 
have  an  undoubted  right,  and  therefore  we  may  assume  an  implied 
obligation,  to  take  care  of  those  goods  as  though  they  were  his 
own.  Supposing,  then,  he  had  stored  his  own  goods  in  a  warehouse 
of  his  own,  and  the  building  appeared  to  be  about  to  be  destroyed 
by  fire  or  flood,  would  he  not,  as  a  prudent  man,  at  once  proceed 
to  remove  his  goods  to  some  place,  unthreatened  by  the  impending 
danger?  Undoubtedly  he  would;  but  he  would  have  to  take  the 
risks  both  of  transit  and  the  security  of  the  new  place  of  deposit. 
Apply  that  reasoning  to  the  case  of  the  goods  of  another,  and 
the  question  answers  itself.  There  is,  nevertheless,  authority  for 
it  in  Aldrich  v.  Boston  etc.  E.  E.  Co.,  100  Mass.  31,  1  Am.  Eep. 
76,  97  Am.  Dec.  74,  in  which  it  was  decided  both  that  warehousemen 
are  responsible  for  due  care  in  storing  goods  in  a  place  of  reasonable 
safety,  and  are  chargeable  with  loss  only  upon  proof  of  their  own 
negligence  or  that  of  their  servants,  in  the  course  of  their  employ- 
ment, and  that  they  are  not  liable  for  losses  resulting  from  failure 
of  their  servants  to  rescue  goods  in  the  warehouse  from  destruction 
by  an  accidental  fire  in  the  night  at  which  such  servants  are  present, 
but  not  in  the  course  of  their  employment.  The  opinion  says:  "As 
the  defendants  furnished  a  suitable  warehouse  properly  secured,  in 
which  the  goods  were  deposited,  they  had  done  their  whole  duty 
until  the  time  came  when,  upon  reasonable  notice  of  danger,  an 
obligation  should  arise  to  remove  them;  Tobin  v.  Murison,  5  Moore 
P.  C.  110.  They  were  not  chargeable  with  the  negligence  of  any 
of  their  servants,  unless  it  was  negligence  within  the  scope  of  the 
servant's  employment;  and  a  true  test  of  this  liability  may  be 
found  in  the  question  whether  any  one  of  the  defendant's  servants 
who  were  present  at  the  fire  would  be  answerable  to  his  employers 
for  a  neglect  of  his  duty." 

In  Macklin  v,  Frazier,  9  Bush,  3,  referred  to  also  in  the  mono- 
graphic note  to  Schmidt  v.  Blood,  9  Wend.  268,  24  Am.  Dec.  143, 
notwithstanding  it  was  a-  penal  offense  to  remove  spirits  from  a 
certain  bonded  warehouse,  the  court  held  that  the  right  of  the  store- 
keeper to  ingress  into  the  warehouse  for  the  discharge  of  certain 
duties  imposed  upon  him  by  law  did  not  exonerate  the  warehouse- 
man from  the  use  of  at  least  ordinary  diligence  in  preventing  the 
goods  stored  therein  from  being  damaged  or  destroyed  by  the  reck- 
lessness or  carelessness  of  the  storekeeper.  "The  fire  was  discovered 
about  10  o'clock  P.  M.,  and  the  whisky  of  appellees  was  destroyed 
about  four  hours  thereafter.  That  it  could  have  been  saved  by  a 
prompt  removal  from  the  warehouse  is  made  manifest  by  the  testi- 
mony. That  it  was  the  duty  of  appellant  to  remove  it,  if  possible, 
when  it  became  apparent  that  it  would  likely  be  consumed  if  not 
removed,  is  a  proposition  which  will  not  be  questioned,  unless  his 
right  to  act  in  the  matter  was  limited  or  abridged  by  law."  The 
opinion  then  quotes  the  section  referred  to  prohibiting  the  removal 
of  spirits,  and  proceeds:  "That  appellant  might  have  disregarded  this 
provision  of  the  law,  and  that  it  was  his  duty  to  do  so  when  its 
obseivauce   would   inevitably   result   in   the   destruction   of   the   prop- 
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erty  intrusted  to  his  care,  we  do  not  doubt;  but  it  must  be  borne 
in  mind  that  the  necessity  which  will  excuse  or  warrant  the  viola- 
tion of  the  law  must  be  of  that  character  which  ordinary  energy 
and  intrepidity  cannot  resist  and  overcome;  and  so  long  as  appel- 
lant had  reason  to  believe  that  the  fire  could  and  would  be  extin- 
guished by  the  means  at  hand  which  were  being  used  for  that 
purpose  without  damage  to  the  whisky,  he  would  not  have  been 
excusable  for  the  violation  of  the  statute  in  question  by  the  removal 
of  the  whisky:  The  Argo,  Gall.  150,  Fed.  Cas.  No.  516."  The  whole 
question  was  well  discussed  in  H.  A.  Johnson  &  Co.  v,  Springfield 
Ice  etc.  Co,,  143  Mo.  App.  441,  127  S.  W.  692,  where  it  was  distinctly 
laid  down  as  settled  law  that  where  there  are  means  at  hand  by 
which  the  goods  stored  could  be  removed  to  a  place  of  safety,  and 
the  evidence  discloses  the  loss  would  not  have  taken  place  if  they 
had  been  so  removed,  the  failure  of  the  warehouseman  to  respond 
to  that  call  of  duty  amounted  to  actionable  negligence.  The  case 
is  referred  to  fully  in  this  note,  ante,  subdivision  "Act  of  God." 

Authority,  however,  for  our  statement  of  the  obligation  would  not 
be  complete  without  the  citation  of  Prince  v.  St.  Louis  Cotton  Com- 
press Co.,  112  Mo.  App.  49,  86  8.  W.  873.  In  that  case  the  ware- 
house was  close  to  a  river,  and  the  warehouseman  had  received 
warning  of  a  coming  flood,  which  was  likely  to  break  through  a 
dike,  and  notwithstanding  the  notice  he  failed  to  remove  his  cus- 
tomers' goods,  and  they  were  lost.  The  attempt  was  made  to  estab- 
lish his  immunity  from  liability  on  the  ground  that  his  negligence, 
if  any,  was  not  shown  to  have  co-operated  with  the  act  of  God 
to  produce  the  injury.  The  court  brushed  the  suggestion  aside 
with,  "The  defendant  was  powerless  to  stop  the  rise  in  the  river, 
and  it  was  under  no  legal  duty  to  improve  the  dike  to  prevent  its 
breach  or  overflow  by  the  waters  of  the  river.  But  it  did  owe  the 
duty  to  its  ■  customers  to  exercise  ordinary  care  and  diligence  to 
remove  their  cotton  to  a  place  of  safety  after  it  saw  that  the  same 

was   likely   to   be   submerged We   think    there   was   sufficient 

evidence  to  warrant  the  court  in  submitting  this  issue  to  the  jury, 
and  that  in  no  view  of  the  case  would  the  trial  court  have  been 
justified  in  withdrawing  the  case  from  the  jury." 

V.    The  Right  to  Protect  the  Gt)ods  by  Action. 

The  warehouseman  has  a  special  property  in  the  goods  intrusted 
to  his  keeping.  Blackstone  lays  the  doctrine  down  that:  "In  all 
these  instances  [i.  e.,  in  all  classes  of  bailment]  there  is  a  special 
qualified  property  transferred  from  the  bailor  to  the  bailee,  together 
with  the  possession.  It  is  not  an  absolute  property,  because  of  his 
contract  for  restitution,  the  bailor  having  still  left  in  him  the  right 
to  a  chose  in  action,  grounded  upon  such  contract.  And,  on  account 
of  this  qualified  property  of  the  bailee,  he  may,  as  well  as  the 
bailor,  maintain  an  action  against  such  as  injure  or  take  away  the 
chattels":  2  Blackstone  Commentaries,  452.  In  American  Storage 
&  Moving  Co.  V.  St.  Louis  Transit  Co.,  120  Mo.  App.  410,  97  S.  W. 
184,  the  plaintiff  was  in  charge  and  possession  of  a  van-load  of 
furniture,  belonging  to  one  of  its  customers,  when  the  defendant's 
street-car  collided  with  it  and  damaged  van  and  furniture.  Among 
the  defenses  to  the  action  was  that  the  furniture  not  being  the 
property  of  the  plaintiff,  it  should  have  alleged  its  special  title  to 
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the  goods  in  its  petition.  The  court  regarded  such  an  allegation  as 
immaterial,  "as  the  petition  shows  the  furniture  was  contained  in 
plaintiff's  van.  As  bailee,  plaintiff  was  entitled  to  recover  the  value 
of  the  furniture,  and  such  recovery  prevents  a  further  recovery  by 
the  owner:  Chicago  etc.  Ey.  Co.  v.  Kansas  City  etc.  Ky.  Co.,  78  Mo. 
App.  245.  Therefore,  the  defendant  was  not  prejudiced  in  the  least 
by  the  failure  of  the  petition  to  allege  that  the  plaintiff  was  in 
possession  of  the  furniture  as  bailee." 

VI.  The  Liability  of  the  Warehouseman,  Its  Creation,  Limitation 
and  Termination. 

a.  The  Creation. — The  warehouseman's  liability  is  called  into  ex- 
istence the  instant  he  is  in  receipt  of  the  goods  intrusted  to  his 
custody.  In  the  old  case  of  Thomas  v.  Day,  4  Esp.  262,  6  E.  E.  857, 
it  is  said  he  is  responsible  from  the  moment  his  tackle  is  applied 
to  them  to  lift  them  into  his  warehouse,  and  if  through  his  negli- 
gence the  tackle  provided  is  insufficient  and  breaks,  and  thereby 
occasions  an  injury  to  the  goods,  he  must  respond  in  damages. 

Without  giving  the  numerous  illustrations  the  cases  afford,  it  may 
be  taken  as  the  rule  that  his  liability  commences  with  his  receipt 
and  possession  of  the  goods,  even  though  he  has  accepted  such  re- 
ceipt and  possession  before  the  goods  have  actually  arrived  in  his 
warehouse:  Burr  v.  Daugherty,  21  Ark.  559;  Kight  v.  Wrightsville 
&  T.  E.  Co.,  127  Ga,  204,  56  S.  E.  363;  Armfield  v.  Humphrey,  12 
111.  App.  90;  Jeffersonville  E.  Co.  v.  White,  6  Bush,  251;  Ducker  v. 
Barnett,  5  Mo.  97;  Leber  v.  Stores,  31  Misc.  Eep.  804,  62  N.  Y. 
Supp.  1124;  De  Mott  v.  Laraway,  14  Wend.  225,  28  Am.  Dec.  523; 
Titsworth  v.  Winnegar,  51  Barb.  148;  Vincent  v.  Eather,  31  Tex. 
77,  98  Am.  Dec.  516.  The  instant  the  possession  is  changed  from 
the  bailor  to  that  of  the  bailee,  the  relation  of  warehouseman  for 
the  bailor  is  established,  and  the  fact  that  goods  were  warehoused  in 
a  store  owned  by  the  bailor  at  the  time  of  the  contract,  but  leased 
to  the  warehouseman  for  the  purpose  of  storing  them,  is  imma- 
terial: Love  V.  Export  Storage  Co.,  143  Fed.  1,  74  C.  C.  A,  155. 
In  the  event  of  the  receipt  of  the  goods  being  in  issue,  the  plaintiff 
must  prove  such  receipt  by  him,  in  order  to  cast  on  the  warehouse- 
man the  onus  of  accounting  for  what  has  been  proved  to  be  in  his 
possession.  Thus,  in  Young  v.  Seattle  Transfer  Co.,  33  Wash.  225, 
99  Am.  St,  Eep.  942,  74  Pac.  375,  63  L,  E,  A,  988,  the  evidence  on 
which  the  plaintiff  relied  to  prove  the  defendants'  possession  was 
that  he,  the  plaintiff,  had  called  the  defendants'  number  on  the 
telephone,  and  having  received  an  acknowledgment  of  the  call,  told 
the  defendants  to  send  for  and  store  a  particular  trunk,  and  that 
some  person,  apparently  an  expressman,  took  the  trunk  away,  but 
neither  he  nor  the  person  who  answered  the  telephone  could  be 
identified.  This  was  not  regarded  as  any  evidence  of  the  defend- 
ants' receipt  of  the  goods  charged. 

The  warehouseman's  liability  for  the  condition  of  the  goods  is 
limited  to  such  injury  as  they  sustain  while  in  his  custody,  and  he 
is  not  responsible  for  injuries  to  them  before  they  reach  him.  The 
rule  is  thus  laid  down  in  Sage  v,  Gittner,  11  Barb.  120:  "I  am 
inclined  to  affirm  the  principle  that  by  the  custom  of  warehouse- 
men, known  and  established,  they  have  the  right  to  receive  goods 
from  the   carrier,   if   in   apparent   good   order,   and   advance    to   the 
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latter  his  reasonable  charges  for  the  carriage  of  them,  and  to  hold 
them  subject  to  the  lien  of  the  carrier  for  the  amount  thus  ad- 
vanced; and  if  delivered  to  the  owner  without  immediate  payment, 
at  the  owner's  request,  a  suit  may  be  maintained  to  recover  the 
amount  advanced  to  the  carrier,  in  pursuance  of  such  custom;  and 
that  if  the  goods  have  been  injured  by  the  carrier,  which  injury  is 
not  apparent  or  known  to  the  warehouseman,  before  or  at  the  time 
of  his  receiving  the  goods,  the  owner  must  look  to  the  carrier 
for  his  damage,  and  cannot  recoup  such  damage  in  an  action  by  the 
warehouseman." 

For  a  very  long  period  the  question  of  the  commencement  of  lia- 
bility as  warehouseman  on  the  cesser  of  the  liability  as  a  common 
carrier  of  the  same  individual  or  corporation  vexed  the  courts,  but 
the  weight  of  authority  is,  that  on  the  arrival  of  the  goods  at  their 
destination  after  they  have  been  discharged  from  the  vehicle  of 
transportation,  the  liability  as  common  carrier  ceases,  and  it  becomes 
a  bailee  for  hire:  Alabama  &  T.  B.  Co.  v.  Kidd,  35  Ala.  209;  .Jack- 
son V.  Sacramento  V.  E.  E.  Co.,  23  Cal.  268;  Merchants'  D.  T.  Co. 
V.  Hallock,  64  El.  284;  Eothschild  v.  Michigan  C.  E,  Co.,  69  HI. 
164;  Mohr  v.  Chicago  &  N.  E.  Co.,  40  Iowa,  579;  Norway  Plains 
Co.  V.  Boston  &  M.  E.  Co.,  1  Gray,  265,  61  Am.  Dec.  423;  Gashweiler 
V.  Wabash  etc.  Ey.  Co.,  83  Mo.  112,  53  Am.  Eep.  558;  McCarty  v. 
New  York  E.  Co.,  30  Pa.  247;  Shenk  r.  Philadelphia  S.  Propeller 
Co.,  60  Pa.  109,  100  Am.  Dec,  541.  The  contrary  has,  nevertheless, 
been  held  in  Kansas,  Kentucky,  Louisiana,  New  Hampshire,  New 
Jersey,  Ohio  and  Wisconsin,  but  the  law  as  laid  down  in  Holtzclaw 
V.  Duff,  27  Mo.  392,  and  followed  in  Cramer  v.  American  M.  Exp.  Co., 
56  Mo.  524,  which  is  as  we  have  stated  in  the  rule  above,  may  be  takon 
not  only  as  sound  by  the  preponderance  of  the  authority  of  decided 
cases,  but  as  more  in  accord  with  the  dicta  of  eminent  jurists. 
Story,  Kent,  and  Bell  lay  it  down  that  when  the  goods  have  arrived 
at  the  place  of  their  fixed  destination,  and  are  there  deposited  in  the 
carrier's  warehouse,  to  await  the  owner's  convenience  in  sending 
for  them,  or  for  the  purpose  of  being  forwarded  by  some  -other  car- 
rier to  another  place,  the  duty  as  carrier  ends  on  the  arrival  of  the 
goods  at  the  carrier's  warehouse,  and  his  duty,  and  consequently  his 
liability,  commences:  Story  on  Bailments,  sec.  448. 

b.    The  Limitation. 

1.    Voluntary  Limitation. 

A.  By  Special  Contract. — It  is  open  for  the  warehouseman  to  limit 
his  liability  expressly  by  contract,  which  we  may  describe  as  a  vol- 
untary limitation,  and  he  is  relieved  also  to  a  proportionate  extent 
by  involuntary  limitation  created  either  by  the  contributory  negli- 
gence of  the  bailor,  by  the  act  of  the  court  in  ordering  the  taking 
of  the  goods  deposited  with  him,  and  lastly,  by  vis  major,  or  goods 
taken  by  military  authority,  with  each  of  which  we  purpose  briefly 
dealing.  As  to  the  right  of  the  warehouseman  to  limit  his  liability, 
it  is  now  established  beyond  all  questioning.  In  Taussig  v.  Bode, 
134  Cal.  260,  86  Am.  St.  Eep.  250,  66  Pac.  259,  54  L.  E,  A.  774, 
which  has  been  hereinbefore  referred  to  (ante,  p.  229),  liquof  had 
been  stored  in  a  warehouse,  and  there  was  a  great  loss  from  leakage, 
for  which  the  bailor  sought  redress.  His  contract  contained  the 
words,  "Loss  or  damage  by  fire,  the  elements,  shrinkage,  leakage,  or 
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natural  decay,  at  owner's  risk,"  and  his  counsel  sought  to  establish 
that  the  notice  containing  the  words  was  no  part  of  the  contract,  and 
that  if  it  was,  the  warehouseman  was  lialDle  because  he  did  not 
inspect  the  casks,  discover  the  leakage,  and  notify  the  bailor.  Chief 
Justice  Beatty  luminously  dealt  with  the  whole  question.  He  said: 
"The  cases  cited  by  counsel  in  which  it  has  been  held  that  notices 
printed  or  stamped  on  bills  of  lading,  but  not  signed  by  the  con- 
signors, do  not  exempt  common  carriers  from  their  common-law  lia- 
bility, are  not  in  point.  They  rest  upon  the  peculiar  nature  of  the 
public  duties  of  common  carriers,  and  the  public  policy  of  pre- 
venting them  from  limiting  their  liability  by  mere  notices  not  ex- 
pressly assented  to  by  the  shippers.  The  principle  of  those  decisions 
is  very  clearly  stated  by  Mr.  Justice  Davis,  delivering  the  opinion 
of  the  supreme  court  of  the  United  States  in  Michigan  Central  E.  K. 
Co.  v.  Mineral  Springs  Mfg.  Co.,  16  Wall.  318,  21  L.  ed.  297.  The 
case  of  warehousemen  is  entirely  different.  There  is  no  public 
policy  to  be  infringed  by  stipulations  limiting  their  liability  for  loss 
or  deterioration  caused  by  the  inherent  qualities  of  the  articles 
stored,  or  by  defects  in  the  vessels  containing  them.  They  are  not 
bound  to  receive  articles  offered  for  storage,  and  may  make  such 
terms  as  they  choose  to  impose  as  conditions  of  their  contract." 
In  Gashweiler  v.  Wabash  etc.  Ey.  Co.,  83  Mo.  112,  53  Am.  Eep.  558, 
it  was  held  that  the  warehouseman  could  not  limit  his  liability  to 
losses  occasioned  by  his  gross  negligence  or  bad  faith,  and  that  the 
right  to  limit  his  liability  was  a  "right  beyond  question."  The  right 
of  limitation,  however,  is  a  two-edged  weapon,  cutting  both  ways, 
for  while  by  its  exercise  the  warehouseman  provides  certain  saving 
clauses  for  himself,  on  the  other  hand,  his  exemption  is  limited  to 
the  enumerated  exceptions,  and  under  no  circumstances  frees  him 
from  the  common-law  obligation  of  proper  care  and  prudent  vigi- 
lance over  the  goods  of  his  customer:  Eudell  v.  Graod  Eapids  Cold 
Storage  Co.,  136  Mich.  528,  99  N.  W.  756;  Minnesota  Butter  & 
Cheese  Co.  v.  St.  Paul  Cold  Storage  Warehouse  Co.,  75  Minn.  445,  74 
Am.  St.  Eep.  515,  77  N.  W.  977.  In  Hunter  v.  Baltimore  Packing 
&  Cold  Storage  Co.,  75  Minn.  108,  78  N.  W.  11,  the  court  said: 
"Aside  from  the  question  of  the  validity  of  any  agreement  to  exempt 
a,  warehouseman  from  liability  for  losses  resulting  from  his  own 
negligence,  it  is  perfectly  apparent,  from  the  mere  reading  of  these 
warehouse  receipts,  that  the  loss  in  this  case  did  not  result  from  any 
of  the  excepted  causes."  As  we  have  already  shown,  ante,  p.  230,  dam- 
age "by  the  elements"  is  equivalent  to  "by  the  act  of  God,"  so  that 
where  by  its  written  contract  the  defendant  promised  absolutely 
to  return  certain  wheat  to  plaintiff,  damage  by  the  elements  ex- 
cepted, the  fact  that  the  wheat  was  destroyed  by  fire  of  incendiary 
origin  established,  rather  than  negatived,  the  liability  of  the  ware- 
houseman: Pope  v.  Farmers'  Union  &  Milling  Co.,  130  Cal.  139,  80 
Am.  St.  Eep.  87,  62  Pac.  384,  53  L.  R.  A.  673. 

The  point,  however,  of  greatest  interest  not  only  to  warehouse- 
men but  to  their  customers  is  this,  that  no  matter  how  stringently 
the  contract  may  be  drawn,  the  warehouseman  cannot  free  himself 
from  the  consequences  of  his  own  negligence,  and,  a  fortiori,  from 
the  result  of  his  own  fraud.  In  Collins  v.  Burns,  63  N.  Y.  1,  the 
receipt  contained  a  proviso  that  if  the  goods  were  not  immediately 
taken  by  the  consignee,  they  would  be  deposited  at  his  expense  and 
"at  his   risk  of   fire,   loss  or  injury."     The  goods  were   taken  away   by 
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some  nnautliorized  person,  and  the  defendant  warehouseman  was 
held  liable,  the  court  saying  that  the  stipulation  which  the  receipt 
contained  did  not,  in  their  judgment,  exempt  the  defendants  from 
responsibility  as  warehousemen,  nor  for  a  loss  arising  from  j;heir 
own  negligence. 

Our  own  view  is  entirely  in  accord  with  these  decisions,  and  we 
think  that  any  attempt  on  the  part  of  the  warehouseman  to  exceed 
his  present  right  of  limitation  and  attempt  one  of  absolute  immunity 
from  responsibility  either  for  his  own  fraud,  laches  or  negligence 
would  not  be  recognized  by  the  courts  on  the  ground  of  its  being 
against  public  policy.  The  doctrine  of  the  inability  of  the  ware- 
houseman to  contract  himself  out  of  all  liability  is  adopted  in 
perhaps  the  latest  case  on  the  rule,  Patterson  v.  Wenatchee  Canning 
Co.,  53  Wash.  155,  101  Pac.  721,  110  Pac.  379;  and  in  Gulf  Compress 
Co.  V.  Harrington,  90  Ark,  256,  119  S.  W.  249,  23  L.  E.  A.,  N.  S., 
1205,  it  was  emphatically  laid  down  that  though  the  warehouse 
receipt  was  couched,  "Not  responsible  for  loss  by  fire,  acts  of 
Providence,  natural  shrinkage,  old  damage,  or  for  failure  to  note 
concealed  damage,"  the  warehouseman  was  not  exempt  from  liability 
for  loss  by  fire  which  resulted  from  his  own  negligence.  The  tend- 
ency of  the  courts  above  referred  to  is  to  decline  to  construe  pro- 
visions in  contracts  so  as  to  bring  them  within  exemption  pro- 
visions, even  in  cases  where  public  policy  might  not  forbid  it,  if 
clearly  expressed.  In  Eailton  v.  Taylor,  20  E.  I.  279,  38  Atl.  980, 
39  L.  E.  A.  246,  a  lessor's  own  negligence  in  the  use  of  part  of  the 
leased  premises  was  held  not  to  be  within  a  stipulation  against 
his  liability  for  loss  by  fire.  In  Denver  Public  Warehouse  Co.  v. 
Munger,  20  Colo.  App.  56,  77  Pac.  5,  the  court  said  that  contracts 
against  liability  for  negligence  were  not  favored  by  the  law.  Ee- 
ceipts  given  for  goods  stored  at  "owner's  risk"  do  not  exempt  from 
damage  caused,  by  the  negligence  of  the  warehouseman:  Denver 
Public  Warehouse  Co.  v.  Munger,  20  Colo.  App.  56,  77  Pac.  5;  Hunter 
V.  Baltimore  P.  &  C.  Co.,  75  Minn.  408,  78  N.  W.  11;  Collins  v. 
Barnes,  63  N.  Y.  1;  Herzig  v.  New  York  Cold  Storage  Co.,  115  App. 
Div.  40,  100  N.  Y.  Supp.  603.  The  case  of  Dieterle  v.  Bekin,  143 
Cal.  683,  77  Pac.  664,  decided  that  notwithstanding  the  warehouse 
receipt  contained  the  "no  liability  for  fire"  clause,  the  warehouseman 
was  not  exempt  from  liability  for  his  own  negligence,  on  the  ground 
that  such  a  contract  was  not  to  be  construed  so  as  to  excuse  a  bailee 
from  the  exercise  of  ordinary  care  to  protect  property  in  his  custody 
from  fire.  In  Grenada  Cotton  Compress  Co.  v.  Atkinson,  94  Miss. 
93,  47  South.  644,  exactly  the  same  principle  was  applied.  The  only 
difference  in  the  cases  is  that  in  the  case  just  mentioned  the  receipt 
exempted  the  warehouseman  from  liability  for  loss  by  fire  and  water, 
and  it  was  held  this  did  not  cover  damage  from  negligent  exposure 
to  the  weather,  but  to  some  disaster  produced  by  fire  or  flood, 
in  the  nature  of  an  overwhelming  catastrophe. 

On  the  other  hand,  the  warehouseman  is  protected,  to  a  certain 
extent,  in  the  case  of  goods  stored  at  "owner's  risk,"  and  where  his 
receipt  describes  the  goods  as  "contents  unknown,"'  he  will  be  per- 
mitted to  show  what  the  actual  contents  were,  if  any  action  against 
him  for  loss  is  brought:  Union  National  Bank  of  Muncie  v.  Gris- 
wold,  141  111.  App.  464. 

The  question  of  the  self-limitation  of  the  amount  for  which  the 
warehouseman  is  to  be  held  liable  is  by  no  means  settled,  and  un- 
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questionably  he  would  have  to  establish  a  fair  and  equitable  con- 
tract before  he  could  so  limit  his  obligation.  Where  the  bailee 
desires  to  avail  himself  of  a  restricted  liability,  he  must  use  care  to 
bring  it  fairly  and  squarely  to  the  notice  of  the  bailor,  or  he  will 
lose  the  benefit  of  it:  Van  Toll  v.  Southeastern  Ey.  Co.,  12  Com.  B., 
N.  S.,  75,  31  L.  J.  C.  P.  241;  Harris  v.  Great  Western  Ey.  Co.,  1 
Q.  B.  Div.  515,  17  Eng.  Eep.  (Moak.)  156;  Marks  v.  New  Orleans 
Cold  Storage  Co.,  107  La.  172,  90  Am.  St.  Eep.  285,  31  South.  671,  57 
L.  E.  A.  271.  The  last-named  case  puts  it  that  a  bailee  may,  by 
contract,  limit  its  liability,  and  a  person  who  signs  such  contract 
will  be  bound  by  its  terms,  but  the  waiver  must  be  express.  In 
Gannon  v.  Seehom,  44  Wash.  87,  86  Pae.  1116,  the  warehouseman 
had  given  the  usual  receipt  for  the  goods,  which  receipt,  after  ex- 
empting many  hazards,  provided  in  very  fine  type,  "That  we  shall 
not  be  held  liable  for  over  $25  for  the  loss  of  or  damage  to  any 
box  or  package  contents  thereof,  or  anything  above  mentioned,  un- 
less the  true  value  of  each  box,  contents  or  thing  is  herein  stated." 
The  goods  stored  were  in  a  box,  and  on  the  box  was  nailed  a  piece 
of  cardboard  with  the  inscription,  "P.  Gannon,  Storage.  This  side 
up.  Glass.  Value,  $500."  The  trial  court  had  instructed  the  jury, 
among  other  things,  that  the  one  thing  left  for  them  to  determine 
was  the  value  of  the  goods,  and  that  the  limitation  placed  in  the 
receipt  was  of  no  effect.  The  instruction  was  claimed  to  be  errone- 
ous. The  court  said:  "We  do  not  feel  called  upon  to  enter  into  a 
discussion  of  the  question  whether  or  not  this  limitation  in  the  re- 
ceipt, placed  there  in  such  fine  type  that  the  ordinary  person  would 
never  notice  it,  constitutes  a  contract  between  the  bailor  and  bailee; 
nor  whether  the  bailee  can  stipulate  away  his  common-law  respon- 
sibilities; for,  under  the  whole  record  as  presented,  it  seems  to  us 
the  appeal  is  without  merit So  that,  according  to  the  testi- 
mony which  the  jury  would  not  have  been  warranted  in  ignoring, 
the  plaintiff,  even  under  the  theory  of  the  defendant,  had  done  his 
duty  and  complied  in  spirit  with  the  provisions  of  the  receipt.  On 
the  other  hand,  if  a  technical  compliance  with  the  language  of  the 
receipt  ....  means  that  the  value  must  be  stated  in  the  receipt, 
then  it  was  the  duty  of  the  bailee  to  have  incorporated  the  value  in 
the  receipt,  for  the  bailor  had  no  jurisdiction  over  the  receipt  before 
it  was  made  out,  signed  and  delivered  to  him  by  the  bailee." 

B.  The  Duty  of  the  Warehouseman  to  Insure  to  Limit  Liability. — 
As  a  rule,  it  would  not  be  obligatory  on  the  warehouseman  to  insure 
the  goods  of  his  bailor,  because  that  is  one  of  the  chief  distinctions 
between  the  liability  of  the  common  carrier  and  the  warehouseman, 
who  is  not  an  insurer  of  the  goods  left  with  him.  Where,  however, 
there  is  an  arrangement  between  the  parties  whereby  the  warehouse- 
man, for  a  consideration,  undertakes  to  insure  the  goods  against 
fire,  the  bailor  has  his  full  remedy  against  the  bailee.  In  Broussard 
V.  South  Texas  Eice  Co.  (Tex.  Civ.  App.),  120  S.  W.  587,  the  plain- 
tiff sought  to  recover  damages  for  the  loss  of  certain  rice,  deposited 
with  the  defendant  for  milling  and  sale.  He  also  alleged  that  in 
all  his  previous  dealings  with  the  defendant  in  like  cases  the  de- 
fendant always  insured  the  rice  deposited  with  him,  and  had  charged 
the  plaintiff  for  the  insurance  of  that,  the  loss  of  which  was  the 
subject  matter  of  the  action.  The  court  held  that  evidence  of  these 
allegations  was  sufficient  to  admit  proof  of  an  implied  contract  on 
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the  part  of  the  warehouseman  to  protect  the  property  to  its  full 
insurable  value,  and,  further,  that  evidence  was  admissible  to  show 
that  it  was  the  custom  of  millers  to  collect  a  certain  amount  per 
sack  of  rice  in  order  to  provide  the  fund  for  payment  of  the  premium 
on  the  full  insurance  thereof.  The  defense  that  the  amount  col- 
lected was  for  general  insurance  of  all  property  stored,  irrespective 
of  ownership,  was  not  allowed  to  prevail,  the  court  adding  that  out- 
side of  all  custom  on  the  subject,  the  uncontroverted  evidence  showed 
that  defendant,  by  his  acts  and  dealings  with  the  plaintiff,  had 
bound  himself  to  insure  the  rice  for  its  full  value.  The  case  of 
Clough  V.  A.  J.  Stillwell  Meat  Co.,  112  Mo.  App.  177,  86  8.  W.  580. 
only  incidentally  deals  with  the  duty  of  the  warehouseman  to  insure. 
The  point  in  issue  in  that  case  was  whether  the  warehouseman  was 
entitled  to  remuneration  and  how  much  for  his  services  in  insuring, 
collecting  the  insurance  money  and  for  storage  Up  to  the  date  of 
the  fire.  As  this  is  without  the  scope  of  this  note,  attention  is 
merely  drawn  in  passing  to  an  important  case.  Where,  however, 
there  is  a  custom  for  the  warehouseman  to  insure,  evidence  of  it  is 
admissible,  notwithstanding  the  contract  created  by  the  warehouse 
receipt:  Hamilton  v.  Moore,  94  Ga.  707,  19  8.  E.  993.  In  the 
absence  of  any  such  evidence,  the  fact  that  the  warehouseman  has 
received,  under  an  insurance  policy,  which  might  be  held  to  cover 
the  goods  of  his  depositor,  only  sufficient  to  cover  his  own  loss,  would 
not  make  him  responsible  to  his  depositor  as  a  trustee:  Pittman  v. 
Harris,  24  Tex.  Civ.  App,  503,  59  8.  W,  1121.  But  where  a  ware- 
houseman insures  by  custom  for  an  amount  to  cover  all  losses  of 
himself  and  his  bailors,  and  compromises  the  claims  for  less  than 
will  pay  them,  he  is  liable  for  the  loss  to  his  customer:  Southern 
Cold  Storage  &  Produce  Co.  v.  A.  F.  Dechman  &  Co.  (Tex.  Civ. 
App.),  73  S.  W.  545.  It  goes  without  saying  that  the  custom  can 
be  excluded  by  contract  not  to  insure:  Cottrell  v.  Branin  (Ky.),  20 
S.  W,  703;  and  also  by  express  notice,  as  in  Western  District  Ware- 
house Co.  V.  Hayes,  97  Ky.  16,  29  S.  W.  738,  where  the  defendant 
notified  the  plaintiff  that  his  goods  were  at  the  warehouse  at  his,  the 
plaintiff's,  risk,  and  the  plaintiff  acquiesced  or  made  no  objection 
thereto.  The  court,  in  that  case,  said  that  although  such  a  custom 
did  exist,  yet  if  the  parties  made  another  contract  without  reference 
to  and  different  from  the  custom,  or  if  defendant  notified  plaintiff 
that  it  was  not  insuring  his  goods,  but  was  holding  them  at  his 
risk,  and  the  plaintiff  acquiesced,  he  could  not  recover. 

C.  The  Duty  to  Inspect  Goods  Stored. — It  is  no  part  of  the  duty 
of  a  warehouseman  to  inspect  the  property  stored  with  him,  and 
in  the  ordinary  course  of  his  business  nothing  occurs  to  make  him 
cognizant  of  the  contents  of  packages.  There  is  no  reason  why  he 
should  be  acquainted  of  the  contents  beyond  the  usual  words  of  de- 
scription which  are  required  for  the  filling  in  of  his  receipt  for  the 
goods.  He  is  no  more  an  inspector  than  he  is  an  insurer.  The 
question  has  arisen  sometimes"  on  the  suggestion  that  the  receipt  is 
a  warranty.  In  Dean  v.  Driggs,  137  N,  Y,  274,  33  Am.  St.  Rep. 
721,  33  N.  E.  326,  19  L.  B.  A.  302,  the  defendant  gave  a  warehouse 
receipt  for  "fifteen  hundred  barrels  Portland  cement."  The  plain- 
tiffs loaned  money,  taking  the  warehouse  receipts  as  collateral,  be- 
lieving the  property  to  be  Portland  cement,  when,  as  a  fact,  it  was 
not  cement  at  all,  but  merely  a  valueless  mass  packed  to  represent 
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cement.  The  plaintiffs  sought  to  recover  from  the  defendant  on  the 
receipt  referred  to  as  a  warranty  that  the  defendant  had  repre- 
sented as  in  his  possession  fifteen  hundred  barrels  of  Portland 
cement.  The  court  unhesitatingly  and  with  no  uncertain  voice  pro- 
nounced the  language  of  the  receipts  to  be  merely  descriptive  of  the 
barrels  received  according  to  their  outside  appearance,  and  not  con- 
veying that  the  warehouseman  warranted  their  contents.  "If  that 
were  the  meaning  to  be  attributed  to  such  a  statement,  the  ware- 
houseman could  be  safe  only  after  he  had  examined  critically  and 
cautiously  the  contents  of  each  box  or  barrel  which  he  received. 
....  The  warehouseman  cannot  be  supposed  to  know  the  contents 
of  barrels  or  boxes  so  delivered  to  him.  All  he  can  be  fairly  charged 
with  asserting  by  the  mere  acknowledgment  of  the  receipt  of  iner- 
chandise  thus  described  is  that  the  box  or  barrel  in  which  it  is 
packed  bears  the  same  outward  appearance  as  does  the  box  or  barrel 
in  which  merchandise  of  the  character  described  is  usually  carried, 
....  and  that  the  articles  have  been  represented  to  him,  and  that 

he  believes  them  to   be   as   described The   general    object   of 

giving  a  description  of  the  property  in  the  receipt  is  for  purposes  of 
identification  only,  so  that  the  identical  property  delivered  to  the 
warehouseman  may  be  delivered  back  by  him  upon  the  return  of  the 
warehouse  receipt,  and  for  such  purpose  it  is  sufficient  to  describe 
the  property  as  it  by  its  external  appearance  seems  to  be." 

The  rule  is  also  clearly  expressed  in  Hale  v.  Milwaukee  Dock 
Co.,  29  Wis.  482,  9  Am.  Bep.  603.  It  is  there  stated  that  the  ware- 
houseman, in  regard  to  packages  which  are  so  covered  as  to  conceal 
their  contents,  receipts  them  upon  the  representation  of  the  bailor 
and  upon  the  external  appearance  corresponding  therewith  as  to  con- 
tents. It  is  a  warranty — not  of  their  contents — but  a  warranty  that 
the  barrels  have  been  so  represented  and  so  appear  to  him  to  the 
extent  of  his  means  of  information  on  the  subject.  As  the  goods 
were  represented,  so  they  appeared  in  his  receipt  for  them. 

2.  Involuntary  Limitation. 
A-  Contributory  Negligence  of  Bailor. — The  application  of  the 
law  of  contributory  negligence  of  the  bailor  in  actions  against  a 
warehouseman  for  negligence  depends  upon  the  same  circumstances 
as  regulate  it  in  other  cases.  The  plaintiff  cannot  recover  damages 
for  the  consequence  of  negligence,  which,  by  the  exercise  of  that 
degree  of  care  required  of  him  by  law,  he  could  have  avoided.  Such 
is  the  dictum  in  Nicholas  v.  Tanner,  117  Ga.  223,  43  S.  B.  489.  In 
the  excellent  opinion  in  that  case  special  reference  is  made  to  Smith 
V.  Frost,  51  Ga.  336.  In  that  case  cotton  had  been  stored  with  the 
defendant  warehouseman,  and  the  warehouse  having  been  seized  by 
the  Confederate  authorities  for  hospital  purposes,  the  cotton  was 
thrown  into  the  street.  It  was  there  seen  by  the  defendant  and 
there  was  a  probability  of  its  also  having  been  seen  by  the  plaintiff. 
The  court  charged  the  jury  that  notwithstanding  the  vis  major,  if 
the  defendant  could,  by  ordinary  care,  have  recaptured  and  taken 
care  of  the  cotton,  he  was  liable.  It  was  held  that  this  charge  was 
error,  and  that  it  should  have  been  qualified  by  adding,  "unless  the 
plaintiff  knew,  or  had  good  reason  to  believe,  that  this  cotton,  or  a 
portion  of  it,  was  thrown  out  by  the  military  authorities,  in  which 
case,  if  he  could  have  saved  it  by  the  exercise  of  ordinary  care,  the 
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defendants  would  not  be  liable,  and  that  the  jury,  in  determining 
the  question  of  ordinary  care,  were  to  take  into  consideration  the 
situation  of  the  defendants,  and  their  ability  or  want  of  ability  to 
exercise  ordinary  care  in  the  matter."  Inspection  by  the  bailor  of 
the  building,  in  a  case  of  storage  without  contract,  for  the  express 
purpose  of  judging  of  its  suitability  for  storage  of  his  goods,  relieves 
the  warehouseman  from  responsibility:  Sutherland  v.  Albany  Cold 
Storage  and  Warehouse  Co.,  55  App.  Div.  212,  66  N.  Y..  Supp.  835. 
The  fact  alone  that  the  plaintiff  acquiesced  in  the  storage  of  his 
goods,  however,  in  the  absence  of  any  notice  of  their  being  in  danger, 
is  not  sufficient  to  preclude  a  recovery  by  him  for  their  loss:  Denver 
Public  Warehouse  Co.  v.  Hunger,  20  Colo.  App.  56,  77  Pac.  5;  St. 
Louis  Nat.  Stockyards  v.  Tiblier,  39  111.  App.  422;  Merchants'  Wharf 
Boat  Assn.  v.  Heidingsfelder,  64  Miss.  678,  2  South.  242. 

In  Bauman  v.  National  Safe  Deposit  Co.,  124  111.  419,  referred  to 
ante,  in  subdivision  "Safety  Deposit  Warehouses,"  the  question  of 
the  plaintiff's  contributory  negligence  was  held  to  be  properly  sub- 
mitted to  the  jury,  where  the  defendant  had  given  evidence  that  it 
had  exercised  extraordinary  care,  and  it  was  shown  that  the  plaintiff 
had  had,  at  certain  times  when  his  box  in  the  safety  deposit  vaults 
was  opened,  the  exclusive  possession  of  it. 

The  warehouseman  is  not  liable  for  failing  to  place  freight  in  a 
nonfire-proof  building,  though  he  has  advertised  his  warehouse  as 
fire-proof,  where  the  owner  has  expressly  or  by  implication  consented 
to  the  deposit  of  his  goods  in  a  building  which  is  not  fire-proof: 
Hatehett  v.  Gibson,  13  Ala.  587;  Gibson  v.  Hatchett,  24  Ala.  201. 
Where  the  depositor  had  stored  apples  in  what  appeared  to  be  a 
warehouse  suitable  for  the  purpose  sought,  and  the  defendant  did 
not  exercise  ordinary  care  to  protect  them  against  the  cold,  not  even 
availing  himself  of  the  use  of  the  oil  stoves  he  possessed,  the  defense 
of  contributory  negligence  entirely  failed,  the  court  holding  that  the 
depositor  had  no  reason  to  suppose  that  the  warehouse  would  not  be 
so  managed  and  its  temperature  so  kept  that  his  apples  would  not 
be  damaged:  Denver  Public  Warehouse  Co.  v.  Munger,  20  Colo.  App. 
56,  77  Pac.  5. 

B.  Dispossession  by  Legal  Process. — Where  a  bailor  of  goods  has 
no  title  and  they  are  taken  from  the  warehouseman  by  authority 
of  law  as  the  property  of  a  third  person,  the  warehouseman  may  show 
this  in  an  action  against  him  by  the  bailor:  Burton  v.  Wilkinson, 
18  Vt.  186,  46  Am.  Dee.  145.  Where  there  are  several  claims  to 
goods  in  the  possession  of  the  warehouseman,  he  should  protect  him- 
self by  notice  to  the  parties,  by  accepting  a  bond  of  indemnity  and 
giving  them  up,  or  by  filing  a  bill  of  interpleader  to  determine  the 
rights  of  the  parties:  Ball  v.  Liney,  48  N.  Y.  6,  8  Am.  Eep.  511. 
His  duties  are  amply  defined  in  Mechanics'  &  Traders'  Ins.  Co.  v. 
Kiger,  103  U.  S.  352,  26  L.  ed.  433.  His  duty  is  to  receive  goods 
for  storage,  give  receipts  therefor,  and  not  to  deliver  the  property 
until  those  receipts  are  properly  surrendered  for  cancellation.  If 
when  the  property  is  taken  from  warehousemen  by  judicial  process  they 
notify  all  parties  concerned,  it  is  a  substantial  compliance  with  the  obliga- 
tion only  to  surrender  the  goods  on  surrender  of  the  receipts.  "We 
think  it  would  be  a  surprise  to  warehousemen  to  be  told  that  when 
they  issued  their  receipts  for  property  in  store,  they  became  not  only 
responsible  as  custodians  of  the  property,  but  guarantors  of  its  title 
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to  the  assignees  of  their  receipts.  Such  a  rule  would  make  it  neces- 
sary for  a  warehouseman,  before  giving  a  receipt,  not  only  to  ascer- 
tain whether  he  had  the  property  actually  in  store,  but  whether  the 

title  of  the  bailor  was  valid  and  unencumbered The  duty  of 

the  warehouseman  is  performed  when  he  gets  the  property  into  his 
own  possession  before  he  issues  the  receipt,  and  transfers  that  posses- 
sion when  demanded  to  the  lawful  holder  of  the  receipt." 

The  immunity  of  the  warehouseman  has  thus  been  established  so 
long  as  his  conduct  has  been  in  good  faith,  and  once  the  goods  have 
been  taken  by  due  process  of  law,  he  is  relieved  from  further  respon- 
sibility. It  goes  without  saying,  however,  that  in  yielding  goods  to 
the  demand  of  the  law,  his  behavior  must  be  marked  by  the  same 
care  and  diligence  as  any  prudent  man  would  exhibit  in  the  case  of 
a  seizure  of  his  own  goods:  State  Nat.  Bank  v.  Bryant,  49  La.  Ann. 
467,  22  South.  89;  Clegg  v,  Boston  Storage  Warehouse  Co.,  149  Mass. 
454,  14  Am.  St.  Kep.  436,  21  N.  E.  877;  Cornell  v.  Mahoney,  .190  Mass. 
265,  76  N.  E.  664;  Mortimore  v.  Eagsdale,  62  Miss.  86;  Wheeler  & 
Wilson  Mfg.  Co.  v.  Brookfield,  70  N.  J.  L.  703,  58  Atl.  352;  United 
States  V,  Graff,  4  Hun,  634,  67  Barb.  304;  Roberts  v.  Stuyvesant  Safe 
Deposit  Co.,  49  Hun,  117,  1  N.  Y.  Supp.  862;  Glass  v.  Hauser,  38 
Misc.  Rep.  780,  78  N.  Y.  Supp.  830.  In  the  case  last  mentioned  the 
defense  was  that  the  goods  had  been  taken  out  of  the  possession  of 
the  warehouseman  by  legal  process,  and  rested  there.  The  court,  in 
accordance  with  the  primary  rule  as  to  care  and  diligence,  held  that 
the  defense  failed  in  not  saying  whether  the  goods  were  so  taken 
under  valid  legal  process,  or  whether  they  were  subsequently  applied 
to  the  benefit  of  the  plaintiff,  or  when  the  seizure  was  made  or 
whether  due  notice  was  given  in  accordance  with  Roberts  v.  Stuy- 
vesant Deposit  Co.,  123  N.  Y.  57,  20  Am.  St.  Rep.  718,  25  N.  E.  294, 
9  L.  R.  A.  438.  In  Central  Savings  Bank  v.  Garrison,  2  Mo.  App. 
58,  the  warehouseman  was  held  liable  for  the  value  of  goods  taken 
under  process,  because  he  had  signed,  in  blank,  an  acknowledgment 
of  notice  of  the  transfer  of  the  warehouse  receipt.  This  liability 
was,  of  course,  brought  on  by  the  imprudence  of  the  warehouseman 
himself.  The  written  acknowledgment  of  notice  signed  by  him  was 
an  admission  that  he  took  on  himself  all  the  responsibility  which 
would  attach  to  notice  in  fact;  so  that  the  holder  of  the  receipt  by 
transfer  from  the  bailor  properly  regarded  himself,  and  was  regarded 
by  the  courts,  as  the  owner  of  the  goods  which  the  warehouseman 
wrongly  surrendered  on  the  execution  issued  against  the  original 
bailor.  We  draw  special  attention  to  this  case,  so  that  warehouse- 
men may  be  warned  of  the  almost  certain  disaster  which  will  follow 
the  issuance  of  blank  acknowledgments  of  notice  of  transfer.  The 
court  said:  "It  was  a  waiver  of  further  notice.  It  was  a  declara- 
tion to  the  transferee,  whomever  he  might  be,  that  he  might  treat 
them,  in  every  respect,  as  his  acknowledged  bailees,  and  that  they 
would  never  attempt,  upon  any  plea  of  want  of  notice,  to  evade  the 
duties  and  liabilities  belonging  to  that  position.  It  was  upon  this 
information,  thus  given  to  plaintiff  that  the  latter  advanced  its 
money  to  Quinn.  The  law  of  estoppel  can  find  no  better  application 
in  the  range  of  human  affairs.  To  permit  the  defendants  now  to 
deny  actual  notice  of  the  plaintiff's  rights  as  transferee,  with  a  claim 
of  immunity  from  the  legitimate  consequences  of  such  notice,  would 
be  to  repudiate  all  the  learning  on  that  subject.  However  honest 
may  have  been  the  defendants'  intentions  in  the  present   case,   wo 
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cannot  thus  open  a  door  to  possible  frauds  in  commercial  circles, 
where  fair  dealing  is  of  paramount  interest  to  the  entire  public  at 
large." 

We  are  not  in  this  note  dealing  with  the  responsibility  of  the 
warehouseman  to  the  branch  of  the  law  of  criminal  responsibility, 
which  is,  however,  discussed  at  useful  length  in  "Wheeler  &  Wilson 
Mfg.  Co.  V.  Brookfield,  70  N.  J.  L.  703,  58  Atl.  352. 

c.  The  Termination  of  the  Liability. — Briefly,  the  rule  is  thus 
stated  by  Story  in  his  work  on  Bailments:  "It  is  a  part  of  their  [the 
warehousemen's]  duty  to  retain  the  goods  until  they  are  demanded 
by  the  true  owner":  Sec.  450.  So  long  as  they  are  in  the  possession 
of  the  warehouseman,  his  liability  as  such  continues.  The  moment, 
however,  possession  is  legally  quitted  his  responsibility  is  at  an  end. 
Perhaps  the  most  interesting  case  reported  on  the  subject  is  that 
of  The  E.  G.  Winslow,  4  Biss.  13,  Fed.  Cas.  No.  11,736.  In  that  case 
certain  wheat  was  to  be  discharged  from  the  warehouse  into  the 
"R.  G.  Winslow,"  the  wheat  being  weighed  by  the  shipper,  in  the 
cupola  of  the  warehouse,  in  one  hundred  bushel  drafts,  and  was  then 
passed  to  the  vessel  through  a  pipe  of  heavy  boiler  wrought  iron, 
about  sixteen  feet  long  and  ten  inches  in  diameter.  The  warehouse- 
man fastened  one  end  of  the  pipe  to  the  warehouse  and  placed  the 
other  on  the  ship  under  the  control  of  the  ship's  officers.  After 
about  five  thousand  bushels  had  been  thus  delivered,  the  vessel 
careened,  the  pipe  parted  and  about  seven  hundred  bushels  of 
wheat  were  lost.  The  master  and  the  second  mate  were  asleep  on 
the  boat  at  the  time  of  the  loss.  The  court  in  holding  the  ware- 
houseman harmless  and  the  ship  liable,  after  dealing  with  the  evi- 
dence as  to  the  user  of  the  pipe  and  the  checking  by  the  ship's  officer 
in  the  weighing-room' in  the  warehouse,  said:  "There  can  be  no  dif- 
ference in  law,  whether  he  used  the  pipe  of  the  warehouse  or  his  own 
pipe.  He  had  the  sole  control  of  the  warehouse  pipe,  and  made  it 
the  pipe  of  the  vessel  pro  hac  vice:  De  Mott  v.  Lara  way,  14  Wend. 
225,  28  Am.  Dec.  523.  I  am  satisfied  that  the  duty  of  the  warehouse- 
man ended  with  the  tally  of  the  drafts  by  the  mate,  and  the  dis- 
charge of  the  wheat  from  the  warehouse  into  the  outside  pipe,  and 
that  the  duty  of  the  master  then  commenced.  At  that  moment  the 
delivery  of  the  wheat  was  complete,  and  the  liability  of  the  vessel 
attached.  The  shipper  had  then  fully  parted  with  the  possession; 
and  having  no  longer  any  control,  or  right  of  control,  over  the  wheat, 
he  was  in  no  degree  responsible  for  its  actual  delivery  on  board." 

VII.  Summary. 
In  the  foregoing  note  we  have  advisedly  omitted  reference  to  the 
responsibility  of  warehousemen  to  the  criminal  law,  and  also  to  such. 
statutory  enactments  as  regulate  their  course  of  dealing.  For  the 
most  part  such  statutes  are  declaratory  only  of  those  common-law 
duties  and  liabilities  which  are  so  exhaustively  treated  in  many  of 
the  cases  cited.  A  review  of  the  whole  of  the  subject  will  disclose 
that  no  matter  how  a  cause  of  action  is  complicated  by  written  and 
oral  evidence,  every  conclusion  sought  from  kaleidoscopic  circum- 
stances is  only  to  be  gained  from  the  datum  of  that  common-law 
obligation  of  the  warehouseman  to  take  care  of  those  goods  of  his 
customer  of  which  he  has  for  hire  undertaken  the  care.  The  law 
appears  to  have  watched  over  this  liability  with  the  eyes  of  Argus, 
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and  to  have  scrutinized  every  limitation  of  or  departure  from  it  as 
an  insidious  attempt  to  take  advantage  of  the  other  party  to  the 
contract.  Years  have  rolled  on,  decisions  have  been  as  numerous  as 
the  days  in  those  years,  but  the  original  declaration  of  the  mutual 
obligations  of  the  parties  stands  unchanged  save  for  instructive 
adornment  in  the  shape  of  erudite  opinion,  sound  judgment  and  clear 
apprehension  of  legal  principles,  in  which  decisions  of  most  of  our 
judges  are  fortunately  and  gracefully  elad. 


CITY  OF  RICHMOND  v.  GENTRY. 

[136  Ky.  319,  124  S.  W.  337.] 

DAMAGES  —  Temporary  Structure  Causing  Overflow. — If  a 
structure  which  causes  an  overflow  of  land  during  heavy  rains  is  of 
a  temporary  character,  the  measure  of  damage  is  not  the  difference 
in  the  salable  value  of  the  property,  but  the  diminution  of  the  value 
of  the  use  or  rental  value  of  the  property,     (p.  256.) 

DAMAGES  —  Permanent  Stnfcture  Causing  Overflo-w. — If  a 
structure  which  causes  an  overflow  of  land  is  of  a  permanent  charac- 
ter, all  damages,  past,  present  and  contingent,  must  be  recovered  in 
one  action,     (p.  256.) 

DAMAGES  —  Permanent  Structure  Causing  Overflow. — If  a 
structure  which  causes  an  overflow  of  land  is  of  a  permanent  charac- 
ter, the  cause  of  action  therefor  accrues  when  the  structure  is  com- 
pleted, or  at  least  when  the  first  injury  is  occasioned,     (p.  256.) 

DAMAGES — Permanent  Structure  Causing  Overflow. — The  one 
action  which  the  law  allows  for  the  overflow  of  land  occasioned  by 
a  permanent  structure  must  be  brought  by  the  then  owner  of  the 
land,  and  not  by  his  subsequent  grantee,     (p.  257.) 

DAMAGES — Permanent  Structure  Causing  Overflow. — A  Struc- 
ture which  causes  an  overflow  of  land  is  of  a  permanent  character 
when  it  will  cost  as  much  to  alter  it  so  as  to  obviate  the  difficulty 
as  to  build  it  in  the  first  instance,  and  when  it  is  of  a  durable  char- 
acter evidently  intended  to  last  indefinitely.  A  sewer  under  a  street 
is  a  permanent  structure,     (p.  257.) 

T.  H.  Collins,  for  the  appellant. 

■  Stella  M.  Templeman  and  J.  Tevis  Cobb,  for  the  appellee. 

320  O'REAR,  J.  Appellee  acquired  a  lot  in  the  city  of 
Richmond  about  four  years  ago.  The  surface  of  the  adjacent 
territorj'^  is  such  that  its  natural  drainage  is  through  a  branch 
■which  traverses  this  property.  The  branch  at  that  point  has 
been  walled  up  and  covered  over  so  as  to  make  it  a  kind  of 
a  sewer.  Just  below  the  property  the  branch  crosses  First 
street.  The  city  some  years  ago  graded  and  improved  this 
street.  A  thirty-six  inch  sewer  was  laid  under  the  street  to 
accommodate  the  flow  of  water  from  the  branch.  The  city 
had  also  built  other  sewers  which  conducted  surface  w^ater 
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from  other  sections,  into  this  branch  above  appellee's  lot,  aug- 
menting the  quantity  of  water  passing  through  the  sewer. 
This  additional  water  would  otherwise  have  passed  off  natu- 
rally in  other  directions.  The  conditions  mentioned  have 
existed  for  a  time  preceding  appellee's  purchase  of  his  lot. 
The  sewer  under  First  street  is  not  large  enough  to  carry 
off  readily  all  the  water  caused  to  pass  through  it  ^^*  dur- 
ing heavy  rains,  and  in  consequence  it  overflows  some  of  the 
adjoining  lands,  including  appellee's  lot.  This  suit  was 
brought  by  appellee  against  the  city  to  recover  damages  for 
injury  done  to  his  lot  by  the  conditions  named.  It  was  also 
charged  that  the  sewerage  produced  foul  odors,  greatly  in- 
convenienced the  plaintiff,  and  detracted  from  the  value  of 
his  lot. 

The  court  submitted  the  issue  to  the  jury,  and  fixed  the 
measure  of  damages  as  the  depreciation  in  salable  value  of 
the  lot  caused  by  the  recurring  overflows.  The  instruc- 
tions given  the  jury  by  the  trial  court  were  erroneous.  If 
the  structure — ^that  is,  the  sewer  under  First  street — ^had  been 
of  a  temporary  character,  ^the  measure  of  damages  would 
have  been  not  the  difference  in  the  salable  value  of  the  prop- 
erty injured  thereby,  but  the  diminution  of  the  value  of  the 
use  or  rental  value  of  the  property:  Pickerill  v.  City  of 
Louisville,  125  Ky.  213,  30  Ky.  Law  Rep.  1239,  100  S.  W. 
873;  City  of  Madisonville  v.  Hardman,  29  Ky.  Law  Rep. 
253,  92  S.  W.  930;  Hughes  v.  General  Electric  etc.  Co.,  107 
Ky.  485,  21  Ky.  Law  Rep.  1202,  54  S.  W.  723;  Elizabeth- 
town  etc.  R.  R.  Co.  V.  Combs,  10  Bush,  382,  19  Am.  Rep.  67. 
Whether  an  obstruction  constituting  a  nuisance  is  a  per- 
manent one,  in  which  event  all  the  damages  to  a  particular  lot 
resulting  from  it  must  be  recovered  in  one  action,  or  tempo- 
rary, when  successive  actions  may  be  maintained  to  recover 
the  damages,  is  often  difficult  to  determine.  As  has  been  re- 
peatedly held,  if  the  structure  is  permanent,  not  only  must 
all  damages,  past,  present  and  contingent,  be  recovered  in 
one  action,  but  they  accrue  when  the  structure  is  completed — 
or  at  least  when  the  first  injury  is  occasioned  to  the  property — 
and  are  recoverable  by  the  then  owner  of  the  lot :  ^^^  Hughes 
V.  General  Electric  etc.  Co.,  107  Ky.  485,  21  Ky.  Law  Rep. 
1202,  54  S.  W.  723 ;  Louisville  &  N.  R.  R.  Co.  v.  Lambert,  33 
Ky.  Law  Rep.  199,  110  S.  W.  305. 

It  is  deemed  a  taking  of  the  property,  and  as  no  alteration 
of  the  structure  is  practicable,  it  is  assumed  that  the  condi- 
tion will  remain  unchanged.  The  law  disfavors  a  multiplic- 
ity of  suits.  It  encourages  the  settlement  of  controversies 
in  the  simplest  and  most  expeditious  manner,  consistent  with 
justice.  It  would  be  an  unjust  burden  to  allow  repeated  re- 
coveries for  injury  to  property  which  in  the  nature  of  the 
case  is  liable  to  recur  frequently,  when  the  whole  matter  could 
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as  well  be  settled  in  the  one  action.  If,  however,  the  struc- 
ture is  one  which  can  be  removed,  or  remodeled  so  as  to 
obviate  a  recurrence  of  the  damage,  then  it  is  better  to  allow 
a  recovery  for  only  so  much  of  the  damage  as  had  occurred 
up  to  the  time  of  the  trial.  For  the  parties  thereafter  could 
and  might  remove  the  objectionable  feature.  In  such  event 
it  would  be  unjust  to  allow  a  recovery  of  damages  in  excess 
of  the  injury  already  sustained,  as  future  damages  might  not 
€nsue. 

Obviously,  if  the  structure  is  permanent  and  the  damages 
recoverable  in  one  gross  sum,  covering  all  time,  that  should 
end  the  matter.  To  allow  additional  recoveries  of  the  same 
nature  would  be  to  mulct  the  defendant  a  number  of  times  for 
the  same  wrong,  and  compel  it  to  make  compensation  re- 
peatedly for  one  taking  of  the  property.  It  is  equally  clear 
that  the  person  from  whom  the  property  was  taken,  its  owner 
at  the  time  of  the  permanent  injury,  is  the  one  to  be  com- 
pensated. If  he  sells  the  property  subsequently,  he  sells  jt 
in  its  impaired  state.  The  purchaser  buys  it  under  the  exist- 
ing conditions  which  detract  from  its  value  and  fixes  the  con- 
sideration accordingly :  ^^^  Louisville  &  N.  R.  R.  Co.  v.  Lam- 
bert, 33  Ky.  Law  Rep.  199,  110  S.  W.  305.  If  he  were 
allowed  then  to  recover  the  diminished  value,  he  would  get 
something  he  had  not  bought.  It  is  upon  these  considerations 
that  is  rested  the  rules  of  compensation  above  outlined.  A 
sewer  under  a  street  is  a  permanent  structure,  as  that  term 
is  used.  When  it  would  cost  as  much  to  alter  a  structure  as 
to  build  it  in  the  first  instance,  and  when  it  is  of  a  durable 
character,  evidently  intended  to  last  indefinitelj'-,  it  may  be 
regarded  as  permanent.  If  an  underground  sewer  is  not  a 
permanent  structure,  then  there  are  none.  It  was  held  to  be 
so  in  Madisonville  v.  Hardman,  29  Ky.  Law  Rep.  253,  92  S. 
"W.  930.  It  follows  that  the  damage  done  to  this  lot  by  the 
building  of  the  sewer  in  question  accrued  to  the  former  owner 
of  the  lot.  and  was  then  recoverable  by  him. 

Limitation  was  not  relied  on  by  the  city.  Nor  was  it  nec- 
essary that  the  city  should  have  pleaded  the  statute.  The 
statute  may  be  a  bar  to  a  cause  of  action.  But  when  the  facts 
disclosed  show  that  the  plaintiff  never  had  the  cause  of  ac- 
tion, the  statute  will  not  apply.  The  damages  resulting  from 
the  sewerage  are  governed  by  the  same  rule  as  that  applied 
to  the  sewer.  They  all  arise  out  of  the  installation  of  the 
system  by  the  city  before  appellee  acquired  the  lot,  and  the 
situation  was  as  permanent  as  it  is  the  nature  of  such  things 
to  be.  The  circuit  court  should  have  peremptorily  instructed 
the  jury  to  find  for  the  defendant  city. 

Reversed  and  remanded. 

Am.  St.  Rep.,  Vol.  136 — 17 
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The  Question  When  a  Nuisance  will  Support  More  Than  One  'Recovery 
is  considered  in  the  note  to  American  Locomotive  Co.  v.  Hoffman, 
128  Am.  St.  Eep.  959. 

Whenever  a  Nuisance  is  of  a  Permanent  Character  and  its  construc- 
tion and  continuance  are  necessarily  an  injury,  the  damage  is  original, 
and  may  be  at  once  fully  compensated.  But  when  the  construction 
and  continuance  are  not  necessarily  injurious,  but  may  or  may  not  be 
so,  the  injury  to  be  compensated  in  a  suit  is  only  the  damage  that 
has  happened,  and  there  may  be  successive  recoveries  as  there  are 
successive  injuries.  Where  an  embankment  built  across  bayous  and 
streams  completely  stops  the  drainage  of  adjacent  lands,  the  injury 
is  permanent  and  original.  Damages  therefor  should  be  sought  in 
one  action,  and  the  statute  of  limitations  begins  to  run  from  the  time 
of  the  construction,  although  the  injurious  effects  on  land  and  crops 
are  not  at  once  apparent:  Board  of  Directors  of  St.  Francis  Levee 
Dist.  V.  Barton,  92  Ark.  406,  135  Am.  St.  Kep.  191.  See,  also,  the 
note  to  In  re  Estate  of  Hanlin,  126  Am.  St.  Bep.  953. 


CITY  OF  LOUISVILLE  v.  SAGALOWSKI  &  SON. 

[136  Ky.  324,  125  S.  W.  339.] 

LICENSE  TAX — Constitutional  Eule  of  Uniformity. — It  is  not 

repugnant  to  the  constitutional  rule  of  uniform  taxation  that  all  call- 
ings are  not  taxed  under  a  municipal  license  system,  or  that  all  occu- 
pations on  which  a  license  is  imposed  are  not  required  to  pay  the 
same  tax.     (p.  260.) 

LICENSE  TAX — Classification  of  Those  in  Same  Calling. — The 
state  or  a  municipality  may  classify  persons  of  the  same  occupation, 
and  imf>ose  a  different  license  tax  upon  each  class,     (p.  261.) 

LICENSE  TAX. — In  the  Classification  of  Callings  selected  as 
the  subject  of  a  license  tax,  the  only  constitutional  limitations  are 
that  there  shall  be  an  equality  of  burden  on  all  who  naturally  or 
reasonably  belong  to  the  same  class,  that  the  tax  shall  not  be  con- 
fiscatory, and  that  it  shall  be  imposed  by  general  law  for  public  pur- 
poses,    (p.  261.) 

LICENSE  TAX — Classification  of  Those  in  Same  Calling. — In 
imposing  license  taxes  on  persons  engaged  in  merchandising,  a  munici- 
pality may  place  in  one  class  those  who  pay  taxes  upon  regular  assess- 
ments, and  in  another  class  those  who,  although  in  the  same  business, 
so  manage  as  to  beginning  and  continuing  it  as  to  be  out  of  business 
at  the  time  assessments  are  made.     (p.  261.) 

LICENSE  TAX — Classification  According  to  Season. — ^In  im- 
posing license  taxes  on  persons  engaged  in  merchandising,  a  munici- 
pality may  graduate  the  tax  according  to  the  season  of  the  year 
when  the  vendor  begins  business,     (p.  261.) 

LICENSE  TAX — Exorbitant  or  Confiscatory  Tax. — The  consti- 
tutionality of  a  license  tax,  when  attacked  because  exorbitant  or  fon- 
fiseatory,  is  tested  by  its  application  to  the  entire  class  rather  than 
to  particular  individuals,     (p.  262.) 

Clayton  B.  Blakey  and  Elmer  C.  Underwood,  for  the  appel- 
lant. 

Eugene  R.  Atkisson  and  Alex  G.  Barret,  for  the  appellees. 
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325  O'REAR,  J.  This  appeal  involves  the  validity  of  an 
ordinance  of  the  city  of  Louisville,  which  reads  as  follows: 
"Every  individual,  firm  or  corporation  who  intends  to  com- 
mence after  the  first  day  of  September  of  any  year,  the  busi- 
ness of  selling  any  goods,  wares  or  merchandise,  except  by 
sample,  shall  first  obtain  a  license  therefor  and  pay  in  ad- 
vance for  the  same  as  follows,  viz. :  If  said  business  is  com- 
menced after  the  first  day  of  September,  and  before  the  2d 
of  January,  said  license  fee  shall  be  two  hundred  and  fifty 
dollars.  If  said  business  is  commenced  at  any  time  after  the 
first  day  of  January  and  before  the  first  day  of  May,  the  li- 
cense fee  shall  be  one  hundred  dollars.  If  said  business  is 
commenced  at  any  time  between  the  thirtieth  day  of  April 
and  the  first  day  of  August,  said  license  fee  shall  be  fifty 
dollars.  Each  license  issued  under  this  section  shall  entitle 
the  licensee  to  conduct  or  carry  on  said  business  until  the 
first  day  of  the  next  succeeding  September.  Each  agent  or 
employe  who  conducts  or  manages  said  business,  or  assists 
in  the  conducting  or  managing  said  business  before  a  license 
has  been  obtained  therefor,  shall  be  ^^^  guilty  of  a  violation 
of  this  ordinance,  and  shall  be  liable  to  the  penalty  herein- 
after provided."  While  this  ordinance  was  before  the 
court  for  construction  in  Louisville  v.  Roberts  &  Kreiger,  32 
Ky.  Law  Rep.  182,  105  S.  W.  431,  its  constitutionality  on  the 
ground  now  presented  seems  not  to  have  been  raised  or  con- 
sidered. 

It  wiU  be  observed  that  the  effect  as  well  as  evident  pur- 
pose of  the  ordinance  was  to  impose  a  tax  on  those  itinerant 
merchants  who  come  in  after  September  1st — the  time  of 
assessing  such  property  for  state,  county  and  city  taxes,  and 
who  would  likely  leave  before  the  next  assessing  period  came 
around.  The  suit  was  brought  by  appellees,  who  were  mer- 
chants opening  up  after  January  1st  and  before  August  1st, 
and  who  were  compelled  to  pay  the  license  tax  imposed  by 
the  ordinance  or  suffer  prosecution  and  fine  in  the  police 
court,  seeking  to  recover  the  license  taxes  paid.  A  general 
demurrer  to  the  petition  filed  by  the  city  was  overruled. 

The  circuit  court  held  the  ordinance  to  be  violative  of  the 
constitution  in  two  respects:  One,  that  it  was  not  uniform 
taxation ;  and  the  other,  that  the  tax  was  so  exorbitant  as  to 
amount  to  confiscation. 

Resident  merchants  have  to  pay  a  city  as  well  as  a  county 
and  state  tax  upon  their  stocks  of  merchandise  valued  as 
of  the  first  day  of  September  of  each  year.  The  city  rate  alone 
was  one  dollar  and  eighty  cents  on  the  one  hundred  dollars 
of  assessed  value.  The  whole  tax  would  be  something  like 
two  dollars  and  fifty  cents  on  one  hundred  dollars.  The  city's 
contention  is  that  a  great  many  people  would  open  up  a  busi- 
ness as  merchants  after  September  1st  and  quit  it  just  before 
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September  1st  of  the  next  year,  so  as  to  escape  this  tax  of 
one  dollar  and  eighty  cents  or  two  dollars  and  fifty  cents,  or 
whatever  it  might  be.  The  resident  merchants  were  not  only 
put  to  a  serious  disadvantage  ^^"^  in  the  competition  which 
their  more  favored  competitors  were  thus  enabled  to  give,  but 
the  city  was  defeated  in  the  collection  of  considerable  revenue 
from  a  class  of  merchants  who  played  at  hide-and-seek  with 
the  tax  assessors,  with  all  the  advantages  on  the  side  of  the 
dodgers. 

Appellees  assail  the  ordinance  upon  the  ground  that  it  vio- 
lates the  uniformity  clause  of  the  constitution  (Const.,  sec. 
171),  in  that  (1)  all  merchants  in  the  city  of  Louisville 
are  not  required  to  pay  a  license  tax;  (2)  even  under  the 
ordinance  those  who  are  required  to  pay  a  license  tax  are  not 
assessed  upon  uniform  scale — e.  g.,  two  hundred  and  fifty 
dollars  a  year  for  those  who  enter  after  September  1st  and 
before  January  2d,  those  between  January  1st  and  May  1st 
one  hundred  dollars,  and  those  between  April  30th  and  Au- 
gust 1st  fifty  dollars  is  not  proportioned  as  to  time,  volume 
of  business,  or  any  other  reasonable  basis.  By  virtue  of  sec- 
tion 181  of  the  constitution,  "the  General  Assembly  may  by 
general  laws  ....  delegate  the  power  to  counties,  towns, 
and  cities,  and  other  municipal  corporations,  to  impose  and 
collect  license  fees  on  stock  used  for  breeding  purposes,  on 
franchises,  trades,  occupations  and  professions."  The  sources 
of  revenue  of  cities  of  the  first  class  are  defined  by  section 
2980  of  the  Kentucky  Statutes,  being  part  of  the  charter  of 
cities  of  the  first  class,  which  reads  as  follows:  "Each  city 
shall  raise  a  revenue  from  ad  valorem  taxes  and  from  a  tax 
based  on  income  licenses,  and  franchises,  ....  and  may  im- 
pose license  fees  on  stock  used  for  breeding  purposes  and 
on  franchises,  trades,  occupations,  and  professions."  It  has 
been  held,  construing  sections  181  and  171  of  the  constitution, 
that  it  is  competent  for  the  municipalities  to  select  the  trades, 
callings  or  occupations  which  they  deem  proper  to  lay  a 
'**"***  license  tax  upon,  and  that  it  is  not  repugnant  to  the  uni- 
formity clause  of  section  171  either  that  all  callings  are  not 
taxed  under  the  license  system,  or  that  all  occupations  that 
are  required  to  pay  a  license  are  not  made  to  pay  the  same: 
Hager  v.  Walker,  128  Ky.  1,  129  Am.  St.  Rep.  238,  32 
Ky.  Law  Rep.  748,  107  S.  W.  254,  15  L.  R.  A.,  N.  S.,  195; 
Brown-Foreman  Co.  v.  Commonwealth,  125  Ky.  402,  30  Ky. 
Law  Rep.  793,  101  S.  W.  321 ;  Louisville  v.  Sehnell,  131  Ky. 
104,  114  S.  W.  742 ;  Carlisle  v.  Hechinger,  103  Ky.  381,  20 
Ky.  Law  Rep.  74,  45  S.  W.  358. 

It  is  allowed  that  the  state  or  the  municipality  may  classify 
even  those  of  the  same  occupations,  and  impose  a  different 
license  tax  upon  each  class.     All  that  is  required  is  that  the 
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classification  shall  be  a  natural  and  reasonable  one,  and  that 
the  tax  imposed  shall  be  the  same  upon  all  of  the  class: 
Strater  Bros.  v.  Commonwealth,  117  Ky.  604,  25  Ky.  Law 
Rep.  1717,  78  S.  W.  871.  It  is  not  necessary  that  a  license 
or  occupation  tax  shall  bear  the  relationship  of  uniformity  to 
property  tax  paid  upon  property.  The  constitution  does  not 
contemplate  that  kind  of  uniformity.  The  two  phases  of 
taxation  are  wholly  different.  The  ad  valorem  system  is  the 
principal  plan  of  taxation  in  this  state.  The  license  system 
is  cumulative,  and  in  addition  to  the  property  tax.  They  are 
not  related  systems,  and  were  not  intended  to  be  measured 
one  with  the  other.  In  the  classification  of  callings  selected 
as  the  subject  of  license  tax,  the  only  limitations  in  the  con- 
stitution are  that  there  shall  be  an  equality  of  the  burden 
imposed  on  all  who  naturally  or  reasonably  belong  to  the  class 
that  the  tax  shall  not  be  confiscatory,  and  shall  be  imposed 
by  general  law  for  public  purposes.  Merchandising  as  an 
occupation  may  be  taxed  upon  the  license  system.  But  it 
does  not  follow  that  all  merchants  must  pay  the  same  ^^®  li- 
cense fee,  or  that  all  merchants  must  be  included.  They  may 
be  separated  into  grades  or  classes  regulated  by  any  reason- 
able and  just  consideration  which  really  makes  of  them  sepa- 
rate classes.  Dry-goods  merchants  might  be  formed  into  one 
class,  grocery  merchants  into  another,  druggists  into  an- 
other. But  such  is  not  this  classification.  The  policy  was 
primarily  to  raise  revenue.  It  was  secondarily  to  raise  it 
from  a  class  of  property  holders  not  otherwise  reached  by 
the  taxing  process.  Those  who  do  and  those  who  do  not  may 
well  be  regarded  as  separate  classes.  Those  who  pay  taxes 
upon  regular  assessments  are  a  naturally  distinct  class  of 
citizens  from  those  who,  though  in  the  same  business,  so  man- 
age as  to  beginning  and  continuing  it  as  to  be  out  of  busi- 
ness on  the  same  day  as  of  which  the  assessments  are  made. 
It  was  competent  for  the  city  council  to  have  treated  them  as 
two  distinct  classes,  though  engaged  in  similar  occupations. 
It  was  also  competent  to  further  divide  the  class  to  be  sub- 
jected to  the  license  tax  into  classes  as  was  done.  Those  who 
begin  their  business  after  the  assessing  period  but  in  time 
to  get  the  benefit  of  the  profitable  holiday  trade  naturally 
enjoy  a  privilege  more  lucrative  than  do  those  who  come  in 
later;  and  those  who  get  the  benefit  of  plying  their  trades 
during  the  midwinter  and  early  spring  seasons  have  an  easily 
perceived  advantage  over  those  who  come  in  at  the  end  of  the 
spring,  while  those  who  begin  in  August  find  the  dull  sum- 
mer season,  just  before  autumn,  and  would  probably  be  on 
hand  for  assessment  the  1st  of  September.  The  divisions  of 
the  classes  seem  logically  arranged,  and  the  proportioning 
of  the  tax  just.    The  argument  advanced  by  appellee  that 
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these  itinerant  merchants  are  '^^^  thus  doubly  taxed,  be- 
cause in  addition  to  the  license  tax  imposed  on  them  they  pay, 
or  must  be  presumed  to  have  paid,  on  their  property — that 
is,  the  money  that  was  invested  in  the  merchandise,  and 
which  was  on  hand  in  some  form  on  September  1st — rests  on 
a  purely  ideal  basis  of  fact.  It  is  well  known  that  but  a 
small  per  cent,  probably  not  over  one  per  cent  of  money,  is 
listed  for  taxation,  and  stocks,  bonds,  notes  and  similar  se- 
curities but  little  more.  The  fact  is  notorious,  and  was  prob- 
ably in  the  mind  of  the  council  when  formulating  the 
ordinance  under  consideration.  Visible  property  pays  more 
taxes  because  it  cannot  be  hid.  Dodging  in  and  out  between 
assessing  dates  seems  one  of  the  ways  of  escaping  taxation. 
It  was  to  catch  that  class  that  the  ordinance  was  drawn.  If 
perchance  some  unoffending  merchant  falls  within  the  class 
temporarily,  his  hardship  will  not  avail  the  horde  of  old 
offenders  who  would  continue  to  enjoy  without  cost  what 
others  provide.  Similar  statutes  or  ordinances  have  been 
upheld  in  states  having  similar  provisions  in  their  constitu- 
tions to  ours:  State  v.  Willingham,  9  Wyo.  290,  87  Am.  St. 
Rep.  948,  62  Pac.  797,  52  L.  B.  A.  198;  Des  Moines  v.  Bol- 
ton, 128  Iowa,  108,  102  N.  W.  1045,  5  Ann.  Cas.  906. 

In  this  state  we  have  long  had  a  statute  imposing  a  license 
tax  on  peddlers — who  are  in  a  sense  itinerant  merchants. 
They  are  of  the  class  who  are  "here  to-day  and  gone  to- 
morrow." If  not  made  to  pay  a  license  tax  they  would  ply 
their  trades  in  competition  with  taxpaying  merchants,  reap- 
ing where  they  had  not  sown.  The  constitutionality  of  the 
statutes  taxing  them  under  the  license  system  is  no  longer 
questioned.  Doubtless  the  tax  so  imposed  is  quite  ^^*  dis- 
proportionate to  the  ad  valorem  tax  laid  on  resident  dealers 
in  the  same  commodities. 

Finally,  it  is  urged,  and  was  so  held  by  the  chancellor  be- 
low, that  the  tax  in  this  ordinance  is  so  high  as  to  be  pro- 
hibitive. Instances  might  be  cited,  could  easily  be  imagined, 
where  any  license  tax  of  enough  moment  to  meet  the  require- 
ments of  its  enactment  bore  so  heavily  on  certain  individuals 
as  to  be  severely  onerous,  perhaps  oppressive.  Yet  no  tax  nor 
other  rule  is  to  be  tested  by  its  exceptions  alone.  The  test 
is  whether  the  tax  bears  so  heavily  on  the  class,  not  isolated 
and  exceptional  individuals,  as  to  prohibit  the  occupation — 
as  to  be  confiscatory.  There  is  nothing  appearing  in  this  rec- 
ord that  such  is  the  actual  effect  of  this  tax,  nor  does  it  ap- 
pear to  us  as  being  so. 

Judj^nuent  reversed  and  remanded,  with  directions  to  sus- 
tain the  demurrer  to  the  petition. 


The  Constitutional  Limitations  on  the  Power  to  Impose  License  Taxes 
are  considered  in  the  note  to  Hager  v.  Walker,  129  Am.  St.  Eep.  249. 
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Subsequent  cases  on  this  question  are  Delaware  etc.  Tel.  Co.'s  Peti- 
tion, 224  Pa.  55,  132  Am.  St.  Eep.  750;  In  re  Unger,  22  Okl.  755,  132 
Am.  St.  Eep.  670;  White  Oak  Coal  Co.  v.  Manchester,  109  Va.  749, 
132  Am.  St.  Eep.  943;  People  v.  Grant,  157  Mich.  24,  133  Am.  St. 
Eep.  329;  Leonard  v.  Eeed,  46  Colo.  307,  133  Am.  St.  Eep.  77;  State 
V.  Parr,  109  Minn".  147,  134  Am.  St.  Eep.  759. 


BAINS  V.  GLOBE  BANK  AND  TRUST  COMPANY. 

[136  Ky.  332,  124  S.  W.  343.] 

WILL  —  Husbaud    may   Renounce    Curtesy    and    Take    Under 

Wife's  Will. — The  creditors  of  a  man  cannot  complain  because  he 
elects  to  take  under  his  wife's  will  rather  than  to  claim  his  estate 
by  the  curtesy,  and  equity  will  not  interfere,  for  their  benefit,  to 
control  his  discretion  in  the  matter,     (p.  265.) 

CORPORATE  STOCK — Increase  in  Value  in  Hands  of  Life 
Tenant. — The  enhancement  in  value  of  corporate  stock  while  in  the 
hands  of  a  life  tenant  belongs  to  the  remaindermen,     (p.  266.) 

D.  G.  Park,  for  First  National  Bank. 

John  G.  Miller,  W.  Mike  Oliver,  Hendrick  &  Corbett  and 
Wm.  Marble,  for  heirs  and  devisees  of  Wilhelm. 

Bradshaw  &  Bradshaw,  for  Bains. 

3*3  HOBSON,  J.  The  Globe  Bank  and  Trust  Company 
brought  this  suit  in  the  McCracken  circuit  court  to  enforce 
the  collection  of  two  notes  aggregating  the  sum  of  $5,811.35, 
executed  to  it  by  the  Register  Newspaper  Company,  with 
James  E.  Wilhelm,  M.  E.  Beadles,  and  Ella  B.  Wilhelm  as 
sureties ;  the  latter  being  the  wife  of  James  E.  Wilhelm,  and 
Mrs.  Beadles  being  his  mother  in  law,  the  widow  of  William 
E.  Beadles,  who  died  in  October,  1893.  Mrs.  Wilhelm  exe- 
cuted no  mortgage  to  secure  the  notes,  and  they  were  there- 
fore unenforceable  against  her,  as  she  was  only  a  surety  in 
them.  Prior  to  the  death  of  William  Beadles,  he  deeded  to 
her  real  estate  in  Paducah,  which  is  now  very  valuable.  She 
died  on  April  4,  1908,  leaving  surviving  her  her  husband 
and  four  children.  She  and  her  husband  were  married  in 
1887,  and  had  issue  born  in  1889.  The  bank  insisted  that 
at  her  death  her  husband  took  an  estate  by  the  curtesy  in  this 
land,  and  undertook  to  subject  it  to  its  debt.  She  left  a  will, 
which  was  duly  admitted  to  probate,  by  which  she  devised 
the  land  to  her  children,  giving  her  husband  in  effect  a  home 
there  with  them,  and  devised  to  him  other  property.  Her 
will  was  duly  admitted  to  probate  and  was  not  renounced  by 
her  husband;  on  the  contrary  he  accepted  its  provisions  and 
look  under  it.     It  is  insisted  for  the  bank  that  in  so  doing 
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he  practiced  a  fraud  upon  his  creditors,  and  that,  notwith- 
standing the  will  and  the  fact  that  he  has  not  renounced  the 
will,  he  still  owns  a  life  estate  in  the  land  which  may  be  sub- 
jected to  its  debt.  The  circuit  court  so  held,  and  the  dev- 
isees of  Mrs.  Wilhelm  appeal. 

Under  the  law  in  force  before  the  adoption  of  the  present 
statutes,  a  married  woman  might  be  empowered  by  a  de- 
cree in  chancery  to  dispose  of  her  ^^^  property  by  will.  Mrs. 
Sallie  H.  Wills  was  so  empowered  and  made  a  will  devising^ 
her  land  to  others.  Her  husband's  creditors  interposed  and 
insisted  that  the  land  was  subject  to  their  debts.  The  court, 
rejecting  this,  in  Gamer  v.  Wills,  92  Ky.  388,  13  Ky.  Law 
Rep.  726,  17  S.  W.  1023,  said: 

"The  power  conferred  upon  Mrs.  Wills  by  that  judgment,, 
if  a  valid  judgment,  had  the  effect  to  remove  the  disability 
of  coverture  in  respect  to  disposing  of  her  real  estate  by  will 
and  to  deprive  her  husband  of  any  interest  therein  that  the- 
law  would  have  otherwise  given  him  at  her  death,  had  she 
not  disposed  of  the  same  by  will.  But  it  is  said  such  power 
should  not  be  so  construed  as  to  deprive  the  husband  of  his 
right  to  curtesy  in  his  wife's  land,  so  far,  at  least,  as  cred- 
itors are  concerned,  as  that  would  be  a  fraud  upon  them. 
But  why  would  the  exercise  of  such  power  be  any  more  a 
fraud  upon  them  than  the  sale  or  gift  of  the  land  by  the 
husband  and  wife?  If  the  wife  had  conveyed  her  land  by 
deed  of  gift  to  her  children,  the  husband  joining  in  the  deed, 
his  creditors,  after  her  death,  could  not  complain,  because 
he  had  at  the  time  of  the  conveyance  no  interest  in  the  land 
that  was  subject  to  their  demands  against  him;  his  right  to 
curtesy,  even  if  there  were  issue  born  alive,  would  depend 
upon  the  contingency  of  his  wife  dying  first,  or  said  estate 
being  disposed  of  in  her  lifetime.  His  right  of  curtesy  does 
not  attach  upon  marriage  like  the  wife's  inchoate  right  tO' 
dower  attaches  upon  marriage,  which  right  she  cannot  be 
deprived  of  without  her  consent  exercised  in  a  certain  way; 
but  the  husband's  right  to  curtesy  is  entirely  contingent  upon 
having  issue  born  alive  and  his  wife's  death  preceding  his, 
the  owner  of  the  land ;  and,  as  said,  if  he  and  his  wife  sell  the 
land,  his  creditors  ^'^'^  cannot  complain  of  being  defrauded 
by  the  sale;  and  so  if  the  court  empowers  her  to  dispose  of 
her  land,  which  includes  his  contingent  right  of  curtesy,  by 
her  will.  We  perceive  no  difference  in  the  effect  upon  cred- 
itors in  the  two  cases." 

The  same  question  was  again  presented  to  this  court  in 
Bottom  V.  Fultz,  124  Ky.  302,  30  Ky.  Law  Rep.  479,  98 
S.  W.  1037.  The  court,  reaching  the  same  conclusion  under 
the  present  statute,  said :  *  *  This  court  has  decided  in  the  cases- 
of  Brand's  Exr.  v.  Brand,  109  Ky.  721,  22  Ky.  Law  Rep. 
1366,  60  S.  W.  704,  Gillispie  v.  Boisseau,  23  Ky.  Law  Rep. 
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1046,  64  S.  W.  730,  and  Smoot  v.  Heyser's  Exr.,  113  Ky.  81, 
23  Ky.  Law  Rep.  2401,  67  S.  W.  21,  that  a  husband  may 
renounce  the  will  of  his  wife  as  provided  by  section  2067  of 
Kentucky  Statutes  of  1903.  This  is  a  personal  privilege  given 
to  the  husband,  and  it  is  one  which  he  may  exercise  or  not, 
at  his  own  pleasure ;  and  we  are  of  the  opinion  that  the  court 
could  not  require  of  appellant  that  he  exercise  that  right. 
The  law  provides  that  he  may,  within  one  year,  renounce  the 
will  and  elect  to  take  under  the  law.  If  he  wishes  to  avail 
himself  of  his  statutory  right,  he  must  follow  the  provisions 
of  the  statute,  and  his  failure  to  do  so  within  the  time  pre- 
scribed amounts  to  an  election  on  his  part  to  stand  by  the 
provisions  of  the  will ;  but  he  has  the  entire  year  within  which 
to  act.  The  trial  judge  was  evidently  of  opinion  that  appel- 
lant could  not  be  required  to  elect,  and,  as  he  had  not  re- 
nounced the  will  as  prescribed  by  law,  that  he  was  .taking 
under  it." 

We  adhere  to  the  rule  thus  laid  down.  The  cases  to  which 
we  are  referred  in  other  jurisdictions  holding  otherwise  seem 
to  have  turned  on  statutes  which  differ  from  ours.  Our 
statutes  give  the  wife  the  right  to  dispose  of  her  property 
by  will;  she  is  given  ^^®  the  right  to  dispose  of  all  of  her 
estate  in  this  way.  The  husband,  like  any  other  devisee,  is 
given  by  the  statute  the  election  to  take  under  the  will  or 
not;  but  the  chancellor  will  not  for  the  benefit  of  his  cred- 
itors control  him  in  exercising  his  discretion  in  this  matter : 
Hill  V.  Cornwall  &  Bros'  Assignee,  95  Ky.  512,  16  Ky.  Law 
Rep.  97,  26  S.  W.  540;  Townsend's  Assignee  v.  Townsend,  127 
Ky.  230,  32  Ky.  Law  Rep.  240,  105  S.  W.  937,  16  L.  R.  A., 
N.  S.,  316. 

The  object  of  the  statute  was  to  protect  the  wife  not  only 
in  the  enjoyment  of  her  property  while  living,  but  to  enable 
her  to  dispose  of  it  by  will  at  her  death;  and  the  husband's 
creditors  cannot  complain  of  any  disposition  which  she  makes 
of  the  property.  It  was  not  subject  to  their  debts  while  she 
lived.  She  and  her  husband  could  have  deeded  it  to  the 
children  then,  and  the  creditors  could  not  have  complained. 
When  the  same  result  is  reached  by  will,  they  are  equally 
without  ground  of  complaint.  Her  property  passes  under 
her  will,  unless  the  wiU  is  renounced  as  provided  by  the  stat- 
ute. 

This  disposes  of  the  first  appeal.  The  other  appeal  arises 
in  this  way :  The  First  National  Bank  of  Paducah  held  simi- 
lar notes,  and  it  brought  an  action  for  their  enforcement. 
This  action  was  consolidated  with  the  action  which  had  been 
brought  by  the  Globe  Bank  and  Trust  Company ;  and  in  the 
consolidated  actions  both  banks  undertook  to  hold  the  estate 
of  Mrs.  Wilhelm  and  her  sister,  Mrs.  Bains,  who  had  also 
died,  liable  on  these  facts:  They  were  the  daughters  of  Mrs. 
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Beadles,  and  it  was  insisted  that  they  had  received  estate 
from  her  to  the  amount  of  the  debts  and  were  therefore  lia- 
ble for  the  debts.  The  estate  which  Mrs.  Beadles  had  came 
to  her  from  her  husband,  William  Beadles,  under  the  fol- 
lowing provisions  ^^"^  of  his  will:  **I  give  to  my  wife,  Mary 
E,  Beadles,  all  of  my  estate,  both  real  and  personal,  to  have, 
use,  and  enjoy  during  her  lifetime,  and  at  her  death,  to  be 
equally  divided  between  my  two  daughters,  Mrs,  Ella  Wil- 
helm  and  Mrs.  Mary  Perkins."  Mary  Perkins  named  in  the 
will  was  afterward  Mary  Bains.  The  banks  insisted  that 
Mrs.  Beadles  under  the  will  of  her  husband  took  all  the  es- 
tate as  life  tenant,  that  she  did  not  spend  the  income,  that 
the  accumulation  of  income  belonged  to  her  in  her  own  right, 
and  that  this  property  descended  from  her  at  her  death  to 
her  two  daughters,  and  did  not  come  to  them  under  their 
father's  will. 

The  personal  property  that  came  to  Mrs.  Beadles,  as  shown 
by  the  appraisement,  amounted  to  $37,723.28.  In  addition 
to  this,  she  received  about  $1,550  that  was  not  appraised,  mak- 
ing the  total  amount  received  by  her  $39,273.28.  After  her 
death  the  two  daughters  made  a  division  of  the  estate,  and 
in  this  division  the  estate  was  put  at  $61,918;  but  this  di- 
vision included  the  real  estate  to  the  extent  of  $13,000  which 
had  been  in  the  hands  of  Mrs.  Beadles,  and  it  also  included 
the  property  deeded  to  Mrs.  Wilhelm,  which  was  valued  at 
$5,000,  making  it  in  all  $18,000  of  real  estate.  It  also  in- 
cluded $1,600  advanced  to  Mrs.  Wilhelm  by  her  father  be- 
fore his  death,  and  $3,000  advanced  to  Mrs.  Baines  by  him. 
These  sums  aggregated  $4,600,  and  when  added  to  the  real 
estate  make  $22,600.  In  addition  to  this,  the  bank  stock  in 
this  division  was  valued  much  higher  than  in  the  appraise- 
ment. The  enhancement  in  the  value  of  the  stock  while  in 
the  hands  of  the  life  tenant  belonged  to  the  remaindermen: 
Letcher's  Trustee  v.  German  Nat.  Bank,  134  Ky.  24,  119  S. 
W.  236.  When  we  deduct  all  '^^^  of  these  items  from  $61,- 
918,  the  amount  the  property  was  appraised  at  in  the  division 
between  the  two  daughters,  the  balance  is  a  little  less  than 
the  amount  of  the  estate  that  went  into  the  hands  of  Mrs. 
Beadles.  In  addition  to  this,  among  the  property  which 
was  turned  over  to  the  two  daughters  were  notes  and  other 
things  not  of  the  cash  value  that  they  were  put  at  in  that 
appraisement;  and  so,  on  the  whole,  it  is  apparent  that, 
instead  of  the  fund  increasing  in  the  hands  of  the  life 
tenant,  there  was  a  considerable  shrinkage.  This  conclu- 
sion makes  it  unnecessary  for  us  to  consider  what  were 
Mrs.  Beadles'  rights  under  the  will  of  her  husband,  for 
we  conclude  that  there  was  no  accumulation  of  income 
while  the  estate  remained  in  her  hands. 

On  the  appeal  of  the  Globe  Bank  and  Trust  Company, 
and  the  First  National  Bank,  and  on  the  cross-appeal  of 
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the  Globe  Bank  and  Trust  Company,  the  judgment  is  af- 
firmed. On  the  appeal  of  J.  E.  Wilhelm,  G.  W,  Bains,  etc., 
the  judgment  is  reversed,  and  cause  remanded  to  the  cir- 
cuit court  with  directions  to  the  circuit  court  to  dismiss 
the  plaintiff's  petitions. 


The  Bight  of  a  Surviving  Eusband  to  Elect  Between  What  the  Law 
Gives  Him  and  what  his  wife's  will  bestows  cannot  be  controlled  by  his 
creditors,  notwithstanding  the  enforcement  of  their  demands  will  de- 
pend upon  the  choice  he  makes:  Eobertson  v.  Schard,  142  Iowa,  500, 
134  Am.  St.  Eep.  430. 

Tenancy  by  the  Curtesy  is  the  subject  of  a  note  to  Donovan  v.  Grif- 
fith, 128  Am.  St.  Eep.  474. 

The  Election  Between  the  Bight  of  Bower  and  the  Bight  to  Benefits 
conferred  by  the  will  of  a  deceased  husband  is  the  subject  of  a  note 
to  Matter  of  Gorden,  92  Am.  St.  Eep.  695.  See,  also,  Egger  v.  Egger, 
225  Mo.  116,  135  Am.  St.  Bep.  566. 


THOMAS'  ADMINISTRATOR  v.  MAYSVILLE  STREET 
RAILWAY  AND  TRANSFER  COMPANY. 

[136  Ky.  446,  124  S.  W.  398.] 

JOINT  TOBT-FEASOSS  —  Satisfaction  of  Judgment  Against 
One. — When  one  who  has  recovered  separate  judgments  against  two 
joint  tort-feasors  collects  one  of  the  judgments,  he  thereby  satisfies 
his  cause  of  action  and  releases  both  wrongdoers.  He  cannot  then 
enforce  the  other  judgment,  crediting  thereon  the  amount  thus  col- 
lected,    (p.  269.) 

Allen  D.  Cole  and  Thos.  R.  Phister,  for  tlie  appellant. 

Worthington  &  Cochran,  for  the  appellee. 

-"«  HOBSON,  J.  The  Maysville  Street  Railway  and 
Transfer  Company  operated  street-cars  in  Maysville  with 
electricity,  which  was  furnished  to  it  by  the  ^Maysville  Gas 
Company  by  wires  connecting  its  dynamos  with  the  wires 
of  the  street  railway  company.  One  of  the  live  wires 
of  the  street  railway  company,  while  thus  charged  with  a 
high  power  of  electricity,  was  suffered  to  hang  down  in 
the  street,  and  Isaac  Thomas,  a  negro  boy,  was  killed  by  it. 
An  action  was  brought  by  his  administrator  to  recover  for 
his  death,  ^'*''  against  both  companies,  on  the  ground  that 
the  loss  of  his  life  was  due  to  the  negligence  of  each.  On 
the  trial  of  the  case,  the  circuit  court,  at  the  conclusion  of 
the  plaintiffs'  evidence,  instructed  the  jury  peremptorily 
to  find  for  the  gas  company ;  and,  the  case  having  been  sub- 
mitted to  the  jury  as  to  the  street  railway  company,  there 
was  a  verdict  against  it  for  $5,500.  Judgment  was  entered 
accordingly.  The  administrator  appealed  from  so  much  of 
the  judgment  as  dismissed  his  action  against  the  gas  com- 
pany ;  and  on  the  appeal  it  was  determined  by  this  court 


268  136  American  State  Keports.        [Kentucky, 

that  the  peremptory  instruction  should  not  have  been  given, 
and  the  judgment  was  reversed:  See  Thomas  v.  Maysville 
Gas  Co.,  108  Ky.  224,  56  S.  W.  153,  53  L.  R.  A.  147.  The 
street-ear  company  prosecuted  an  appeal  from  the  judg- 
ment against  it,  and  on  this  appeal  the  judgment  against  it 
was  affirmed:  See  Maysville  Street  Car  etc.  Co.  v.  Thomas* 
Admr.,  22  Ky.  Law  Rep.  1645,  60  S.  W.  1129.  On  the  re- 
turn of  the  case  to  the  circuit  court  after  its  reversal  in 
this  court  as  to  the  gas  company,  it  was,  after  some  fur- 
ther preparation,  tried  again,  this  trial  resulting  in  a  verdict 
and  judgment  against  the  gas  company  in  the  sum  of 
$5,000.  The  gas  company  appealed  to  this  court  with  su- 
persedeas, and  the  judgment  was  affirmed  with  damages: 
See  Maysville  Gas  Co.  v.  Thomas'  Admr.,  25  Ky.  Law  Rep. 
403,  75  S.  W.  1129. 

After  the  judgment  was  affirmed  by  this  court  the  surety 
in  the  supersedeas  bond  paid  it  off,  and,  as  he  was  allowed 
to  do  under  the  statute,  took  an  assignment  of  the  judg- 
ment, the  plaintiff  executing  to  him  the  following:  "A.  M.- 
J.  Cochran,  having  this  day  paid  off  in  full  the  judgment 
of  the  Mason  circuit  court,  rendered  on  the  nineteenth  day 
of  June,  1902,  in  the  '*^*  case  of  S.  P.  Ferine,  Admr.  of 
Isaac  Thomas,  deceased,  v.  Maysville  Gas  Company,  which 
judgment,  together  with  the  cost  in  the  Mason  circuit  court 
and  the  costs  in  the  court  of  appeals  of  Kentucky,  and  in- 
terest and  damages,  amount  to  the  sum  of  $6,067.52,  the 
said  judgment  is  now  assigned,  transferred  and  delivered 
to  the  said  A.  M.  J.  Cochran,  who  is  the  surety  of  said 
Maysville  Gas  Company  on  the  supersedeas  bond  executed 
by  it  on  the  appeal  from  said  judgment."  After  the  plain- 
tiff had  thus  received  satisfaction  of  his  judgment  against 
the  gas  company,  he  took  out  an  execution  on  the  judgment 
against  the  street  railway  and  transfer  company,  and  levied 
the  execution  upon  certain  personal  property  belonging  to 
that  company.  It  then  brought  this  suit,  setting  up  the  facts 
we  have  stated,  and  obtained  an  injunction  enjoining  him 
from  proceeding  to  collect  the  judgment  against  it.  The  cir- 
cuit court  on  final  hearing  having  perpetuated  the  injunction, 
the  plaintiff  appeals. 

In  Black  on  Judgments,  section  782,  the  rule  on  the  sub- 
ject is  thus  stated:  "The  plaintiff  can  have  but  one  satis- 
faction for  a  joint  wrong.  And  therefore  if  he  recovers  a 
judgment  against  one  of  the  joint  tort-feasors,  and  obtains 
satisfaction,  that  operates  as  a  discharge  of  the  others." 
To  the  same  effect,  see  note  to  Abb  v.  Northern  P.  R.  R.  Co., 
92  Am.  St.  Rep.  885;  Freeman  on  Judgments,  sec.  236;  17 
Am.  &  Eng.  Ency.  of  Law,  865;  23  Cyc.  1494.  The  rule  as 
above  quoted  was  recognized  by  this  court  in  Sodousky  v. 
McGee,  4  J.  J.  Marsh,  267,  and  in  United  Society  of  Shakers 
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V.  Underwood,  11  Bush,  265,  21  Am.  Rep.  214,  the  court, 
after  considering  at  length  the  authorities  on  the  subject, 
said:  "It  thus  appears  that  while  the  plaintiff  may  main- 
tain separate  actions  and  recover  ^^®  separate  judgments 
against  joint  trespassers,  and  may  elect  to  take  the  largest 
sum  assessed  or  to  proceed  against  the  solvent  defendant, 
or,  in  case  no  one  of  them  is  able  or  can  be  compelled  to 
pay  the  whole  judgment  rendered  against  him,  may  accept 
part  satisfaction  from  one  and  still  look  to  the  others  for 
such  balance  as  may  be  necessary  to  give  him  full  legal 
compensation  for  the  wrong  suffered,  yet  ordinarily,  when 
he  has  made  his  election,  he  will  be  concluded  by  it.  His 
right  of  action  against  the  other  cotrespasser  was  not 
barred,  nor  his  claim  against  them  extinguished,  by  his 
voluntary  action  in  the  premises,  but  when  he  determined 
to  enforce  the  first  judgment,  and  did  make  it  productive, 
he  elected  to  accept  the  amount  assessed  as  damages  as  full 
compensation  for  the  injury  of  which  he  complains,  and 
to  treat  said  judgment  and  his  other  collateral  concurrent 
remedies  as  securities  for  a  claim,  the  amount  of  which 
had  been  rendered  certain  by  judicial  action.  To  this  con- 
clusion it  may  be  objected  that  the  Avrongdoers  who  were 
not  parties  to  the  first  action  are  not  bound  by  the  assess- 
ment of  the  value  of  the  bonds  converted.  This  is  true, 
but  in  such  a  case  the  plaintiff  may,  if  he  choose,  decline 
to  enforce  his  first  judgment  and  leave  the  question  of  the 
amount  to  which  he  is  entitled  an  open  one  until  he  sues 
and  recovers  against  all  who  are  liable  to  him,  and  then 
elect  which  judgment  he  will  enforce."  The  rule  thus 
stated  was  recognized  in  Louisville  etc.  Mail  Co.  v.  Barnes' 
Admr..  117  Ky.  860,  111  Am.  St.  Rep.  273,  79  S.  W.  261, 
64  L.  R.  A.  574,  where  the  court  said:  '*It  is  a  universal 
rule  of  law  that  joint  tort-feasors  are  jointly  and  severally 
liable  to  the  injured  party.  He  may  sue  any  one  or  all,  at 
his  election;  '^^^  but,  when  he  once  receives  satisfaction 
for  the  injury  done  him  from  one  or  more  of  the  tort-feasors, 
he  is  barred  from  proceeding  against  the  other  joint  tort- 
feasors. ' ' 

"When  the  plaintiff  collected  the  amount  of  his  judgment 
against  the  gas  company  from  the  surety  in  the  supersedeas 
bond,  he  accepted  satisfaction  of  the  judgment.  He  no 
longer  has  a  judgment  against  the  gas  company,  for  the 
benefit  of  it  has  been  assigned  to  the  surety.  It  is  earnestly 
maintained  for  him  that  he  may  credit  the  amount  so  col- 
lected on  his' judgment  against  the  street  railway  and  trans- 
fer company;  that  he  was  entitled  to  collect  from  the  street 
railway  and  transfer  company  the  full  amount  of  the  judg- 
ment against  it,  and  it  will  not  be  prejudiced  in  any  way  if 
this  judgment  is  credited  by  what  he  has  collected  from 
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the  gas  company.  There  is  apparent  force  in  this,  but  the 
great  weight  of  authority  is  otherwise,  and  cogent  reasons 
ftiupport  the  rule.  The  plaintiff's  cause  of  action  was  merged 
m  his  judgment.  When  his  judgment  was  satisfied  his  cause 
of  action  was  at  an  end.  To  allow  him  to  maintain  an  ac- 
tion upon  a  cause  of  action  which  is  satisfied  would  be  an 
anomaly.  He  had  his  election  whether  he  would  collect  the 
judgment  against  the  gas  company  or  the  judgment  against 
the  street  railway  company.  He  could  not  collect  both. 
He  made  his  election,  and  thus  satisfied  his  cause  of  action. 
If  the  plaintiff  has  a  joint  cause  of  action  for  a  tort  against 
A,  B,  C  and  D,  and  obtains  a  judgment  against  A,  which 
he  collects,  to  allow  him,  while  holding  this  money,  to  pro- 
ceed against  B,  C  and  D,  in  the  hope  that  he  might  obtain 
a  larger  judgment  against  one  of  them,  and  thus  collect 
the  excess,  when  he  would  lose  nothing  if  his  recovery  was 
smaller,  would  be  to  extend  "^^^  greatly  this  class  of  liti- 
gation, and  ignore  the  maxim  that  it  is  to  the  interest  of 
all  that  litigation  should  end.  It  is  a  sound  rule  of  public 
policy  that  the  plaintiff  who  has  in  his  pocket  one  complete 
satisfaction  of  his  cause  of  action  shall  not,  while  retaining 
this,  litigate  the  cause  of  action  further. 

We  attach  no  importance  to  the  fact  that  the  instructions 
given  by  the  court  on  the  trial  of  the  case  against  the  street 
railway  company  were  different  from  those  given  on  the 
trial  of  the  case  against  the  gas  company.  On  the  first 
trial  the  court  did  not  give  an  instruction  allowing  punitive 
damages;  on  the  second  trial  he  did  give  such  an  instruc- 
tion, but  notwithstanding  this,  on  the  second  trial  the  ver- 
dict was  for  $500  less  than  the  first.  The  cause  of  action 
was  the  same  on  both  trials. 

Judgment  affirmed. 


The  Satisfaction  of  a  Judgment  Against  One  of  Several  Joint  Tort- 
feasors ordinarily  releases  the  others:  Ducey  v.  Patterson,  37  Colo.  216, 
119  Am.  St.  Rep.  284;  note  to  Abb  v.  Northern  Pac.  Ry.  Co.,  92  Am. 
St.  Rep.  885.  This  is  in  accord  with  the  general  rule  that  where  an 
injured  person  looks  for  reparation  to  one  of  the  persons  jointly  and 
severally  liable  for  the  wrong,  and  accepts  satisfaction  from  and 
releases  him,  he  thereby  discharges  the  others  from  liability:  Cleve- 
land etc.  Ry.  Co.  v.  Hilligoss,  171  Ind.  417,  131  Am.  St.  Rep.  258; 
Warthen  ▼.  Melton,  132  Ga.  113,  131  Am.  St.  Rep.  184;  Allen  v. 
Euland,  79  Conn.  405,  118  Am.  St.  Rep.  146;  Louisville  etc.  Mail  Co. 
T.  Barnes,  117  Ky.  860,  111  Am,  St.  Eep.  273. 
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LOVELACE  V.  LOVELACE. 

[136  Ky.  452,  124  S.  W.  400.] 

BILLS  AND  NOTES — Antecedent  Debt  as  Consideration. — The 
paTment  of  an  antecedent  debt  is  a  good  consideration  for  a  promis- 
sory note.     (p.  272.) 

SURETIES — Discharge  by  Diversion  of  Note  from  Avowed 
Purpose. — The  diversion  of  a  note,  without  notice  to  the  holder,  from 
the  purpose  for  which  signatures  of  sureties  were  obtained,  does  not 
release  them.     (pp.  272,  273.) 

Kennedy  &  Kennedy  and  W.  R.  Cress,  for  the  appellant. 
Duncan  &  Bell  and  Walter  N.  Flippin,  for  the  appellees. 

'^^^  BARKER,  J.  The  appellant,  F.  F.  Lovelace,  was  the 
ovsmer  and  holder  of  an  over-due  promissory  note  for  six 
hundred  and  sixteen  dollars  and  ten  cents,  of  which  his 
brother,  C.  B.  Lovelace,  was  the  maker,  and  the  appellees 
Donlouie  and  C.  W.  Hurt  were  sureties.  The  note  not  be- 
ing paid,  this  action  was  instituted  against  the  maker  and 
sureties  to  recover  a  judgment  for  the  amount  due.  The 
maker,  C.  B.  '*'*^  Lovelace,  allowed  judgment  to  go  by  de- 
fault. The  sureties  filed  separate  answers,  alleging  a  fraud- 
ulent conspiracy  between  C.  B.  Lovelace  and  his  brother, 
F.  F.  Lovelace,  by  which  to  induce  them  to  become  sureties 
on  the  note  in  question,  in  order  to  pay  ofiE  an  antecedent 
indebtedness  due  to  F.  F.  Lovelace  by  C.  B.  Lovelace,  who 
was  insolvent.  The  fraud  consisted  in  C.  B.  Lovelace  mak- 
ing false  statements  to  the  sureties  that  he  desired  them 
to  sign  the  note  for  purposes  other  than  the  payment  of  an 
antecedent  debt.  One  of  the  sureties,  Donlouie,  claims  it 
was  represented  that  the  maker  of  the  note  desired  to  raise 
funds  to  enable  him  to  stock  and  equip  a  livery  stable  in 
the  town  of  Albany,  Clinton  county,  Kentucky.  To  the 
other,  C.  W.  Hurt,  it  is  alleged  that  the  maker  represented 
that  he  desired  to  raise  money  to  make  the  last  payment 
upon  a  farm  he  had  purchased.  Both  parties  allege  that 
they  would  not  have  become  sureties  for  C.  B.  Lovelace  in 
order  to  enable  him  to  pay  an  antecedent  debt  to  his  brother. 
The  plaintiff  denied  all  the  material  allegations  of  the  an- 
swers, and  a  trial  resulted  in  a  judgment  in  favor  of  the 
sureties. 

As  to  the  question  of  the  evidence  adduced  upon  the  trial, 
it  may  be  dismissed  by  saying  that  there  was  testimony 
tending  to  establish  both  sides  of  the  issues  between- the 
parties  litigant;  and  this  brings  us  to  the  question  of  the 
correctness  of  the  legal  principles  laid  down  by  the  trial 
judge  in  the  instructions  given  to  the  jury. 

Instruction  No.  1,  given  by  the  court,  is  as  follows:  "You 
will  find  for  the  plaintiff,  F.  F.  Lovelace,  in  this  case  un- 
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less  you  shall  believe  from  the  evidence  that  the  note  sued 
on  was  a  pre-existing  debt  due  from  C.  B.  Lovelace  to  the 
plaintiff,  F.  P.  Lovelace,  and  further  believe  from  the  evi- 
dence that  at  the  time  ^'*'*  the  defendants,  Hurt  and  Don- 
louie,  signed  said  note  as  sureties,  that  they  had  been  made 
to  believe  by  C.  B.  Lovelace,  and  did  believe,  that  said  note 
was  being  made  for  the  purpose  of  raising  funds  for  the 
benefit  of  C.  B.  Lovelace  for  other  purposes,  and  if  you  be- 
lieve the  latter  state  of  case  you  will  find  for  them,  or  either 
of  them,  although  you  may  further  believe  from  the  evidence 
that  F.  F.  Lovelace  was  ignorant  of  the  representations  made 
to  said  defendants  by  C.  B.  Lovelace." 

This  instruction  does  not  correctly  state  the  law  governing 
the  issues  between  the  parties  to  this  litigation.  The  pay- 
ment of  the  antecedent  debt  was  a  good  consideration  for  a 
new  note,  and  although  C.  B.  Lovelace  may  have  made  false 
and  fraudulent  statements  to  the  sureties  in  order  to  obtain 
their  signatures,  if  F.  F.  Lovelace,  the  holder,  was  ignorant 
of  this  wrongdoing,  and  took  the  note  in  good  faith  as  a 
payment  for  the  antecedent  debt,  then  the  sureties  are  liable 
to  him  notwithstanding  the  false  statements  of  C.  B.  Love- 
lace. If,  however,  F.  F.  Lovelace  had  notice  of  the  false 
statements  alleged  to  have  been  made  by  C.  B.  Lovelace,  then 
the  diversion  of  the  note  from  the  purpose  for  which  the  sig- 
natures of  the  sureties  were  obtained  releases  them  from  lia- 
bility. Brandt,  in  his  work  on  Suretyship  and  Guaranty, 
third  edition,  volume  1,  section  130,  correctly  states  the  rule 
governing  the  question  at  bar:  "When  a  surety  signs  a  ne- 
gotiable note  with  the  principal  for  a  particular  purpose, 
and  it  is-  diverted  from  that  purpose  by  the  principal,  and 
the  party  taking  it  has  then  knowledge  of  facts  sufficient  to 
charge  him  with  notice  of  such  diversion,  the  surety  is  not 
bound.  But  if  the  party  taking  the  note  has  no  such  notice, 
express  or  implied,  and  takes  the  note  in  good  faith  and  for 
'^'^^  value,  the  surety  will  be  bound  to  him  notwithstanding 
such  diversion."  Nothing  in  the  cases  cited  by  appellees 
militates  against  the  doctrine  here  announced.  On  the  con- 
trary, all  the  cases  expressly  recognize  the  rule  that  the  holder 
of  the  note  must  have  actual  or  implied  notice  of  the  diver- 
sion in  order  that  the  sureties  may  be  released.  In  Russell 
V.  Ballard,  16  B.  Mon.  201,  63  Am.  Dec.  526,  so  much  relied 
on  by  appellees,  it  was  said:  "If  a  note  be  purchased  by  a 
party  with  notice  that  one  of  the  obligors  is  a  surety  uierely, 
and  that  the  sale  and  purchase  will  defeat  the  purpose  for 
which  it  was  executed  by  him,  or  will  violate  any  understand- 
ing or  agreement  between  him  and  his  principal,  then  the 
purchaser  will  be  affected  by  such  notice,  and  cannot  hold 
the  surety  liable  on  the  note,  or  compel  him  to  pay  it."  In 
that  case  it  was  held  that  the  fact  that  the  note  was  made 
payable  to  a  bank  put  the  purchaser,  Russell,  on  notice  that 
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it  was  executed  for  a  purpose  other  than  paying  an  ante- 
cedent debt  to  him ;  but  in  none  of  the  cases  cited  by  appellees 
is  the  principle  laid  down  that  a  surety  will  be  released  be- 
cause of  a  diversion  of  a  note  from  the  purpose  for  which 
it  was  executed,  unless  the  holder  had  actual  or  implied  no- 
tice of  the  agreement  or  understanding  between  the  maker 
and  his  sureties.  In  the  instant  case,  the  note  was  on  its  face 
payable  to  the  order  of  F.  F.  Lovelace,  and  appeared  per- 
fectly regular.  There  was  nothing  to  warn  him  of  a  diver- 
sion or  any  other  wrong  done  the  sureties  by  his  taking  the 
note  in  payment  of  his  debt. 

As  the  court  in  the  case  at  bar  instructed  the  jury  to  find 
for  the  sureties  if  there  was  a  wrongful  diversion,  although 
the  holder  may  not  have  had  notice  of  it,  the  judgment  must 
be  reversed;  and  it  is  so  ordered. 


That  an  Antecedent  BeM  may  Constitute  a  Good  Consideration  for  a 
promissory  note,  see  Mack  v.  Prang,  104  Wis.  1,  76  Am.  St.  Rep.  848; 
Boston  Steel  etc.  Co.  v.  Steuer,  183  Mass.  140,  97  Am.  Si_Rep.  426; 
Evans  v.  Speer  Hardware  Co.,  65  Ark.  204,  67  Am.  St.  Rep.  919;  Her- 
man V.  Gunter,  83  Tex.  66,  29  Am.  St.  Rep.  632;  Birket  v.  Elward, 
68  Kan.  295,  104  Am.  St.  Rep.  405;  Voss  v.  Chamberlain,  139  Iowa, 
569,  130  Am.  St.  Rep.  331. 

A  Person  Proposing  to  Become  a  Surety  for  the  conduct  or  contract 
of  another  has  a  right  to  be  treated  with  perfect  good  faith.  How- 
ever, the  law  does  not  require  that  a  person  taking  a  surety  shall 
seek  him  out  and  explain  to  him  the  nature  of  the  obligation,  nor 
hold  him  responsible  for  fraudulent  misrepresentations  made  to  the 
surety  by  the  principal  or  a  third  person,  without  his  knowledge  or 
consent.  But  where  a  creditor  undertakes  to  describe  to  a  prospec- 
tive surety  the  terms  of  a  loan,  and  his  representations  as  to  them 
are  material  and  false,  the  surety  cannot  be  held  liable  on  his  under- 
taking unless  he  has  notice  of  the  true  character  of  the  loan:  Atlantic 
Trust  etc.  Co.  v.  Union  Trust  etc.  Corp.,  110  Va.  286,  135  Am.  St. 
Eep.  937. 


PITTSBURG,  CINCINNATI,  CHICAGO  AND  ST.  LOUIS 
RAILWAY  COMPANY  v.  SCHAUB. 

[136  Ky.  652,  124  S.  W.  885.] 

MASTEB  AJND  SEKVANT — Employe  Undertaking  Dangerous 
Work. — Employes  acting  under  the  immediate  orders  of  their  su- 
perior have  a  right  to  rely  upon  his  judgment,  unless  the  work  is  so 
manifestly  dangerous  that  a  person  of  ordinary  prudence  would  not 
undertake  it.     (p.  275.) 

MASTEB  AND  SERVANT— Employes  Going  Under  Car  to  Re- 
pair It. — Where  employes  of  a  grain  company  go  under  a  car  stand- 
ing on  a  switch  to  stop  a  leak  in  the  floor,  they  have  the  right  to 
presume  that  the  superior  employe  under  whose  immediate  orders 
they  are  acting  will  take  sufficient  precautions  for  their  safety  by 
giving  the  railway  company  notice  of  their  perilous  position.  Hence 
if  they  are  injured  by  the  railway  company  running  another  car 
against  the  one  they  are  under,  the  grain  company  may  be  liable. 
(p.  275.) 

Am.  St.  Rep.,  Vol.  136 — 18 
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MASTER  AND  SEEVANT— Employes  Going  Under  Car  to  Ee- 
pair  It. — It  is  not  so  manifestly  dangerous  for  employes  of  a  grain 
company  to  go  under  a  car  standing  on  its  private  switch  and  repair 
a  leak  in  the  floor  that,  as  a  matter  of  law,  a  person  of  ordinary 
prudence  would  not  undertake  the  work,  although  the  superior  em- 
ploy6  who  ordered  them  under  the  car  goes  away  for  a  time,  and 
there  is  no  one  to  keep  a  lookout,     (p.  276.) 

NEGLIGENCE — Pleading  in  Action  for  Personal  Injuries. — In 
actions  for  personal  injuries  it  is  enough  for  the  plaintiff  to  allege 
negligence  generally.  He  need  not  set  out  the  facts  constituting  it,. 
as  such  matter  is  evidential,     (p.  276.) 

RAILWAY — Duty  to  Employes  of  Grain  Company  Under  Car. 
A  railway  company  is  required  to  anticipate  the  presence  of  persons 
under  or  about  a  car  standing  on  the  private  switch  of  a  grain  com- 
pany and  not  yet  ready  to  be  moved,  and  should  not  run  other  cars 
against  it  without  notice,     (p.  277.) 

APPEAL  —  Beview  of  Damages  on  Conflicting  Evidence — A 
verdict  on  conflicting  evidence  as  to  the  amount  of  damages  for  per- 
sonal injuries  will  not  be  disturbed  on  appeal,     (p.  278.) 

Chas.  H.  Gibson,  B.  H.  Young,  M.  A.  Ripy  and  E.  C.  Wade, 
for  the  appellants. 

Popham  &  Webster  and  Kohn,  Baird,  Sloss  &  Kohn,  for  the 
appellee. 

«»4  HOBSON,  J.  The  Kentucky  Malt  and  Grain  Com- 
pany operates  a  plant  at  Thirteenth  and  Maple  streets  in 
Louisville,  and  owns  in  connection  vnth.  its  plant  a  railway 
switch  track,  connecting  with  the  tracks  of  the  Pittsburg,. 
^^^  Cincinnati,  Chicago  and  St.  Louis  Railway  Company. 
This  switch  track  is  short,  holding  only  about  four  cars. 
John  Schaub  was  an  employe  of  the  grain  company,  and  on 
March  10,  1908,  was  directed  by  his  foreman  to  go  under  a 
car  standing  on  the  switch  track  with  a  fellow  workman 
named  Linert,  to  stop  a  hole  which  had  been  discovered  in 
the  floor  of  the  car  through  which  the  grain  was  leaking. 
The  car  had  been  placed  on  the  switch  the  day  before  to  be 
loaded,  and  after  it  was  loaded  this  leak  was  discovered,  and 
it  was  necessary  to  stop  the  leak  before  the  car  was  sent 
out  on  the  road.  While  Schaub  and  Linert  were  under  the 
car  engaged  in  this  work,  the  foreman  of  the  grain  company, 
who  had  put  them  to  work  there  went  to  the  office  to  make 
out  a  waybill  for  the  car,  and  while  he  was  gone  to  the  office, 
a  crew  on  the  railroad  pushed  in  two  other  cars  on  the  switch 
track  without  notice  to  Schaub  and  Linert.  These  cars  ran 
against  the  cars  on  the  track,  and  pushed  the  car  that  they 
were  working  under  so  that  the  axle  struck  Schaub  a  blow 
on  the  arm.  Linert,  who  was  looking  in  that  direction,  per- 
ceived the  danger  in  time  to  get  out,  and  he  called  to  Schaub, 
who  was  farther  under  the  car  and  had  his  back  turned  to 
the  approaching  cars,  but  Schaub  did  not  get  the  notice  in 
time  to  avoid  the  injury.  Schaub  brought  this  suit  against 
both  companies  to  recover  damages;  a  trial  was  had  which 
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resulted  in  a  verdict  and  judgment  against  each  for  one  thou- 
sand dollars,  and  they  appeal. 

The  court  by  its  instructions  told  the  jury  in  sjibstance 
that  it  was  the  duty  of  the  grain  company  to  exercise  ordinary 
care  to  furnish  Schaub  a  reasonably  safe  place  to  work,  and 
to  exercise  ordinary  care  to  keep  it  safe,  and  that  when  it 
directed  him  to  ^^^  go  under  the  car  to  work,  it  was  its 
duty  to  exercise  ordinary  care  for  his  protection  from  injury 
by  a  movement  of  any  car  on  the  siding  while  he  was  so 
engaged;  and,  if  it  failed  to  do  this,  and  by  reason  of  such 
failure  he  was  hurt,  they  should  find  for  him  as  to  it.  He 
also  told  the  jury  that  it  was  the  duty  of  the  railroad  com- 
pany, in  moving  the  cars  on  the  siding  of  the  grain  company, 
to  exercise  ordinary  care  for  the  safety  of  its  employes,  and 
to  that  end  to  give  the  usual  signals  of  the  movement  of  any 
engine  on  the  siding  by  ringing  the  bell;  and,  if  the  crew 
in  charge  of  the  engine  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  plaintiff  was  under  the  car 
at  the  time  they  moved  the  engine,  or  if  they  failed  to  give 
the  usual  signals  of  the  movement  of  the  engine,  and  thus 
backed  against  the  car  and  injured  him  while  at  work  under 
it,  they  should  find  for  him  against  it.  He  further  instructed 
the  jury  that  it  was  the  duty  of  Schaub  to  use  ordinary  care 
for  bis  own  safety,  and  if  he  failed  to  do  this,  and  but  for 
such  failure  would  not  have  been  injured,  they  should  find 
for  the  defendants. 

The  grain  company  insists  that  it  is  not  liable ;  for  Schaub 
knew,  as  is  shown  by  the  evidence,  that  nobody  was  on  the 
lookout,  and  that  therefore  he  took  the  risk,  as  between  him 
and  it,  when  he  remained  under  the  car  at  work  after  the 
superintendent  went  away  to  the  office  to  make  out  the  way- 
bill. Schaub  and  Linert  were  acting  under  the  immediate 
orders  of  their  superior,  and  they  had  a  right  to  rely  upon 
his  judgment,  unless  the  work  was  so  manifestly  dangerous 
that  a  person  of  ordinary  prudence  would  not  have  under- 
taken it.  They  had  a  right  to  presume  that  he  had  taken, 
or  would  take,  sufficient  precautions  for  their  safety,  as  he 
could  have  done,  *^''  by  giving  the  railway  company  notice 
of  what  was  going  on,  or  otherwise  protecting  them.  It  was 
not  usual  for  the  railway  company  to  put  cars  in  on  this 
switch  until  notified  by  the  grain  company.  It  was  the  pri- 
vate switch  of  the  grain  company,  and  the  situation  was  not 
so  manifestly  dangerous  that  it  can  be  said,  as  a  matter  of 
law,  that  a  person  of  ordinary  prudence  would  not  have  un- 
dertaken the  work.  Nor  can  it  be  said,  as  a  matter  of  law, 
that  some  precautions  should  not  have  been  taken  to  secure 
these  men  in  their  perilous  position  under  the  car. 

As  to  the  railway  company,  it  is  insisted  that  the  instruc- 
tions of  the  court  submitted  to  the  jury  a  matter  which  was 
not  put  in  issue  by  the  petition.     It  is  said  that  the  plaintiff 
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had  set  out  the  negligence  on  which  he  relied,  and  that  the 
court  by  its  instructions  submitted  to  the  jury  the  question 
whether  .there  was  negligence  in  moving  the  engine  in  on  the 
siding  without  any  signals,  when  this  was  not  alleged.  This 
is  too  narrow  a  construction  of  the  pleading.  The  original 
petition,  among  other  things,  contains  the  f  oUowing :  '  *  *  He 
states  that  defendants,  and  each  of  them,  well  knew  that  it 
was  customary  for  persons  to,  and  they  frequently  did,  crawl 
under  said  cars,  for  the  purpose  of  making  repairs  and  other 
purposes  incident  to  the  facilitation  of  said  business,  and  well 
knew  that  a  person  thereunder  was  in  great  peril  and  danger 
to  his  life  and  limb  unless  great  care  was  by  them  exercised 
for  his  protection.  He  states  that  notwithstanding  said  cus- 
tom, instructions,  peril  and  danger,  the  defendant  Pittsburg, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company  did 
then  and  there,  with  gross  negligence  and  carelessness,  run 
and  cause  to  be  run  a  certain  switch  engine  in  on  said  track 
***^**  and  violently  onto  and  against  said  car,  putting  the 
same  in  motion,  thereby  inflicting  upon  plaintiff  the  injuries 
hereinafter  set  out."  The  court  sustained  the  demurrer  of 
the  railway  company  to  the  petition,  and  he  then  filed  an 
amended  petition,  in  which  he  made  this  further  averment: 
"That  at  the  time  and  place  he  was  injured  said  defendant 
knew,  or  could  by  the  exercise  of  ordinary  care  have  known, 
of  his  peril  under  the  box-car  where  he  was  working." 

This  court  has  held  in  a  long  line  of  cases  that  negligence 
may  be  alleged  generally  and  that  the  facts  constituting 
the  negligence  need  not  be  set  out,  as  this  matter  is  evidential. 
When  the  plaintiff  alleged  that  the  defendant  knew,  or  by 
ordinary  care  could  have  known,  that  he  was  under  the  car, 
and  with  this  knowledge  by  gross  negligence  backed  the  car 
upon  him,  he  sufficiently  stated  his  case  under  the  rulings  of 
this  court,  and  he  may  show  the  circumstances  making  out 
the  negligence  of  the  defendant  without  setting  them  out  in 
his  pleading,  for  the  reason  that  the  want  of  ordinary  care 
is  often  a  matter  depending  upon  a  number  of  facts,  and  to 
set  them  all  out  in  the  pleading  would  be  unnecessarily  to 
encumber  it.  In  Chiles  v.  Drake,  2  Met.  149,  74  Am.  Dec. 
406,  the  court  thus  stated  the  rule:  "In  actions  for  personal 
injuries  resulting  from  negligence,  it  has  always  been  re- 
garded as  sufficient  for  the  plaintiff  to  allege  in  general  terms 
that  the  injury  complained  of  was  occasioned  by  the  care- 
lessness and  negligence  of  the  defendant.  He  has  not  been 
required  to  state  the  circumstances  with  which  the  infliction 
of  the  injury  was  accompanied,  in  order  to  show  that  it  had 
been  occasioned  by  negligence.  An  allegation  of  the  extent 
of  the  injury  and  of  the  manner  in  which  it  was  inflicted  has 

been    always    regarded  ^^^  as    sufficient The    injury 

complained  of  was  the  killing  of  plaintiff's  intestate.  The 
manner  of  its  infliction  was  by  shooting.     The  shooting  and 
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killing  were  occasioned,  as  alleged,  by  the  'willful  neglect' 
of  the  defendant.  These  facts  were  all  set  forth  in  the  peti- 
tion, and  nothing  more  was  necessary."  In  Louisville  C.  & 
L.  R.  R.  Co.  V.  Case's  Admr.,  9  Bush,  728,  the  court,  follow- 
ing the  above,  said:  "The  averment  of  the  essential  facts — 
viz.,  the  death  of  the  intestate,  that  his  life  was  destroyed 
by  the  act  of  the  railroad  company  in  running  its  cars  over 
him,  and  the  carelessness  and  negligence  through  or  by  which 
this  was  done — made  out  for  appellee  a  cause  of  action,  under 
the  first  section  of  the  act  of  1854."  The  same  rule  has  been 
followed  in  personal  injury  cases  where  death  did  not  result : 
Louisville  &  N.  R.  R.  Co.  v.  Wolfe,  80  Ky.  82 ;  Kentucky  Cen- 
tral R.  R.  Co.  v.  McMurtry,  3  Ky.  Law  Rep.  625;  Depp  v. 
Louisville  &  N.  R.  R.  Co.,  12  Ky.  Law  Rep.  366,  14  S.  W. 
363 ;  Council  v.  Chesapeake  &  O.  R.  R.  Co.,  22  Ky.  Law  Rep. 
501,  58  S.  W.  374. 

This  car  had  been  set  on  the  sidetrack  to  be  loaded.  The 
preparation  of  the  car  for  delivery  to  the  railway  company 
had  not  been  completed;  it  was  not  ready  to  be  moved,  and 
was  still  in  charge  of  the  grain  company.  The  railway  crew 
were  required  to  anticipate  the  presence  of  persons  about  that 
car,  and  should  not  have  bumped  against  it  without  notice. 
In  the  recent  case  of  Louisville  etc.  R.  R.  Co.  v.  Hurst,  132 
Ky.  121,  116  S.  W.  291,  we  said:  "The  rule  is  well  settled  that 
where  the  railroad  company  places  a  freight  car  upon  a  side- 
track for  the  purpose  of  its  being  unloaded  by  the  owners  of 
the  freight  or  their  servants,  the  servants  are  rightly  upon  the 
car,  and  the  railroad  company  has  no  right  in  such  a  case 
****  to  back  other  cars  against  it  without  warning,  so  as  to 
injure  them. ' ' 

For  the  reason  we  have  given  the  petition  is  not  insufficient 
as  to  the  grain  company.  Among  other  things  it  contained 
as  to  it  these  allegations:  "He  states  that  on  or  about  March 
10,  1908,  the  plaintiff  was  in  the  employ  of  defendant  Ken- 
tucky Malt  and  Grain  Company  at  and  upon  said  premises, 
and  as  such  employe  was  instructed  by  defendant,  its  superior 
officers  and  agents  over  plaintiff,  to  get  under  a  certain  car 
upon  said  switch  track  at  and  near  said  scales,  as  aforesaid, 
and  to  do  certain  work  thereunder  for  the  prevention  of  grain 
leakage ;  that  in  obedience  to  said  orders  plaintiff  located  him- 
self under  said  car,  and  proceeded  to  repair  the  same  as  di- 
rected  He  states  that  defendant  Kentucky  Malt  and 

Grain  Company  did  then  and  there  with  gross  negligence  and 
carelessness  fail  to  provide  suitable  or  reasonably  sufficient 
warning  or  protection  to  plaintiff,  and  notwithstanding  its 
knowledge  of  his  peril  and  danger  negligently  allowed  said 
engine  to  bump  into  and  violently  knock  said  car.  He  states 
that  said  premises  were  at  said  time  and  place  under  the  joint 
control  of  defendants,  and  that  they  and  each  of  them  partici- 
pated and  concurred  in  the  wrongful  and  negligent  acts  here- 
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inbefore  set  out,  and  with  joint  gross  negligence  inflicted,  and 
caused  to  be  inflicted,  upon  plaintiff  his  injuries  herein  com- 
plained of . " 

The  facts  thus  alleged  showed  a  cause  of  action  against  the 
grain  company,  and  fully  warranted  the  instruction  given  by 
the  court.  There  was  no  substantial  prejudice  done  the  de- 
fendants by  the  form  of  the  instruction  on  contributory  neg- 
ligence. While  it  might  not  have  been  improper  to  have 
given  an  ^®*  instruction  to  the  effect  that  if  Sehaub  was  noti- 
fied of  the  danger,  and  after  such  notice  failed  to  exercise 
ordinary  care  for  his  own  safety,  and  but  for  this  would 
not  have  been  injured,  the  jury  should  find  for  the  defend- 
ants, the  instruction  which  the  court  gave  carried  with  it  this 
idea,  and  if  the  instruction  in  the  other  form  had  been  given, 
we  are  satisfied  it  would  have  had  no  effect  on  the  result,  for 
the  reason  that  Sehaub  and  Linert  are  the  only  witnesses 
testifying  on  the  subject.  Sehaub  says  the  notice  of  the 
danger  and  the  bump  of  the  car  came  practically  at  the  same 
time,  and  Linert 's  evidence  is  so  uncertain  as  not  to  amount 
to  a  contradiction  of  Sehaub  as  to  whether  Sehaub  could  by 
ordinary  care  have  avoided  the  danger  after  Linert  gave 
him  warning.  There  was  no  other  evidence  of  want  of  care 
on  the  part  of  Sehaub,  and  it  is  not  to  be  readily  believed 
that  a  man  in  Sehaub 's  position  would  quietly  stay  under 
the  car  when  he  had  notice  that  an  engine  was  backing  down 
against  it. 

As  to  the  extent  of  the  injury,  three  doctors  testified;  the 
arm  was  exhibited  to  the  jury,  and  was  examined  by  the  doc- 
tors in  their  presence.  If  .the  evidence  of  Sehaub  and  his 
doctor  alone  were  taken,  he  has  not  recovered  nearly  enough. 
If  the  evidence  for  the  defendant  alone  is  taken,  he  has  recov- 
ered far  too  much.  But  the  jury  had  the  witnesses  before 
them,  and  we  cannot  say  on  the  whole  case  that  their  verdict 
is  palpably  against  the  evidence. 

Judgment  affirmed. 


The  Liability  of  an  Employer  Who  Directs  an  EmployS  to  Perform 
Extrahazardous  Duties  is  discussed  in  the  note  to  Houston  etc.  Ry.  Co. 
V.  De  Walt,  97  Am.  St.  Eep.  884.  If  a  servant  proceeds  under  the 
order  of  his  master  or  superior  employe,  in  performing  an  act  whereby 
he  is  exposed  to  unusual  danger,  the  master  is  liable  for  the  result- 
ing injury  to  the  servant,  unless  the  risk  is  fully  realized  by  the 
servant,  or  is  so  apparent  that  no  man  of  ordinary  prudence  situated 
as  he  is  would  undertake  it:  Long  v.  Illinois  Cent.  R.  R.  Co.,  113  Ky. 
806,  101  Am.  St.  Rep.  374;  Tuckett  v.  American  Steam  etc.  Laundry, 
30  Utah.  273,  116  Am.  St.  Rep.  832;  Shirley  v.  Abbeville  Furniture 
Co.,  76  S.  C.  452,  121  Am.  St.  Rep.  952.  See,  also,  Meier  v.  Way, 
Johnson,  Lee  &  Co.,  136  Iowa,  302,  125  Am.  St.  Eep.  254;  Kennedy 
v.  Swift  &  Co.,  234  111.  606,  123  Am.  St.  Eep.  113;  Pullman  Co.  v. 
Geller,  128  Ky.  72,  129  Am.  St.  Eep.  295. 
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WEAKLEY  V.  McCLARTY. 

[136  Ky.  837,  125  S.  W.  265.] 

COEPOEATION  —  Stock  Transfer  not  Entered  —  Liability  to 

Creditors. — Where  stockholders  in  a  solvent  bank  sell  their  stock  in 
good  faith,  signing  their  names  to  the  blank  form  of  transfer  and 
power  of  attorney  to  enter  the  same  upon  the  books  of  the  bank,  and 
turn  the  shares  over  to  the  cashier  with  the  understanding  that  he 
will  do  what  is  necessary  to  effectuate  a  legal  transfer  on  the  books 
of  the  bank,  which  he  fails  to  do,  they  are  not  liable  to  creditors 
when  the  bank  becomes  insolvent  two  years  later,     (pp.  281,  282.) 

Greene,  Van  Winkle  &  Sehoolfield,  B.  B.  Beard  and 
Charles  Marshall,  for  the  appellants. 

Willis  &  Todd,  Wm.  Furlong,  J.  C.  Beckham  &  Son  and 
P.  J.  Beard,  for  the  appellees. 

838  BARKER,  J.  The  Bank  of  Waddy,  having  become 
insolvent  through  the  fraudulent  peculations  of  its  cashier, 
T.  B.  Hancock,  was  placed  in  the  hands  of  a  receiver  by 
the  Shelby  circuit  court,  and  thereupon  the  receiver  insti- 
tuted this  action  against  various  persons  who  either  were 
stockholders  or  had  been  stockholders  for  the  purpose  of 
enforcing  against  them  the  double  liability  clause  of  section 
547,  Kentucky  Statutes. 

The  appellees,  on  this  appeal,  had  been  stockholders  of 
the  insolvent  bank,  but  had  sold  their  stock  more  than  two 
years  before  the  institution  of  the  action  against  them,  al- 
though the  transfer  was  never  formally  entered  upon  the 
stock-book  required  by  law  to  be  kept.  The  appellees  sim- 
ply indorsed  their  shares  of  stock  by  signing  their  names 
to  the  blank  form  of  transfer  and  power  of  attorney  to 
enter  the  same  upon  the  books  of  the  bank  which  was 
printed  upon  the  backs  of  the  shares. 

After  this  was  done,  the  shares  were  turned  over  to  the 
cashier  of  the  bank,  T.  B.  Hancock,  who  was  really  the  pur- 
chaser, but  who  was  purporting  to  manage  the  purchase 
for  others.  The  question  involved  is  whether  or  not,  after 
the  stockholders  have  in  good  faith  sold  their  stock  in  a  sol- 
vent corporation,  indorsing  it  in  blank  as  above  stated,  and 
then  turning  the  shares  over  to  the  cashier  of  the  bank, 
either  with  the  actual  or  implied  understanding  that  the  of- 
ficer would  do  what  was  necessary  to  effectuate  a  legal 
transfer  of  the  stock  on  the  books  of  the  bank,  he  failed  so 
to  do,  are  the  stockholders,  after  the  expiration  **3®  of  two 
years  from  the  date  of  the  transaction,  liable  to  the  cred- 
itors of  the  bank,  it  being  insolvent. 

The  learned  special  judge,  W.  0.  Harris,  held  that  the  ap- 
pellees had  done  all  that  could  be  reasonably  expected  of 
them  to  effectuate  the  transfer,  and  were  not  liable  on  their 
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stock  after  the  expiration  of  the  statutory  period  of  two 
years.  His  opinion,  which  was  in  writing,  sets  forth  the 
salient  facts,  together  with  his  conclusion  of  law  thereon,  and 
we  adopt  it  as  our  opinion  in  this  case.      It  is  as  f oIIoavs  : 

"This  is  a  suit  by  the  receiver  and  creditors  of  the  Waddy 
bank  to  enforce  what  is  knoAvn  as  the  double  liability  against 
its  stockholders.  Several  of  the  defendants  unite  in  their 
answer,  and  may  be  considered  jointly,  while  others  will 
be  discussed  singly.  The  following  defendants  file  a  joint 
answer,  namely:  L.  W.  Ditto,  A.  D.  Ritter,  J.  S.  Smith,  H. 
A.  Campbell,  C.  A.  McGormick,  W,  T.  Snider,  Jennie  Camp- 
bell, Lillian  Ditto,  F.  E.  and  J.  S.  Smith,  trustees  of  Nina 
Smith,  and  Mrs.  E.  H.  Vaughan,  Their  defense  is  that, 
while  they  at  one  time  owned  stock  in  the  bank,  it  was 
transferred  more  than  two  years  prior  to  the  institution  of 
this  suit,  and  that  they  are  for  that  reason  not  liable  un- 
der section  547  of  the  Kentucky  Statutes,  The  alleged 
transfer  was  made  January  11,  1904,  and  the  suit  was 
brought  May  8,  1907. 

' '  The  facts  in  relation  to  the  transfer  are  narrated  by  sev- 
eral of  the  witnesses,  and  amount  to  about  this: 

"Defendants  had  been  in  correspondence  by  letter,  tele- 
gram, and  telephone  with  C.  C.  McClarty,  of  Louisville,  with 
relation  to  a  sale  to  him  of  their  stock,  and  thought,  and 
had  every  reason  to  think,  he  had  bought  it.  On  January 
11,  1904,  Ditto,  Campbell,  and  several  others  of  the  sellers 
gathered  at  the  bank  ^*^  with  certificates  for  eighty-four 
shares  indorsed  in  blank  and  delivered  them  to  Hancock,  the 
cashier,  to  be  attached  to  a  draft  on  McClarty.  Hancock 
received  the  certificates  and  paid  for  them  by  giving  credits 
on  the  respective  pass-books.  "Whether  or  not  he  drew  the 
draft  on  McClarty  the  testimony  does  not  disclose.  Han- 
cock has  absconded,  and  McClarty,  though  examined  as  a 
witness,  is  extremely  guarded  and  unsatisfactory  in  his 
statements.  His  clerk,  Lloyd,  is  equally  or  more  so.  Cer- 
tain it  is  that  the  bank  of  which  McClarty  was  cashier  turns 
up  as  holder  of  the  certificates  (and  the  bag),  and  McClarty 
denies  all  personal  connection  with  the  transaction.  Either 
he  or  his  bank  or  Hancock  was  the  purchaser.  Certain  it  is 
that  Hancock  acted  either  as  purchaser  or  purchaser's  agent, 
and  that  the  certificates  indorsed  with  a  blank  power  of  at- 
torney to  make  a  transfer  on  the  books  of  the  bank  were  de- 
livered to  him.  He  was  cashier  and  sole  executive  officer 
of  the  bank,  and  he  knew  well  the  facts  which  the  court 
has  laboriously  gleaned  from  this  record.  If  he  knew  the 
intention  and  desire  of  the  sellers  that  the  stock  was  to  be 
transferred,  and  failed  to  transfer  it,  then  his  failure  was 
the  failure  of  the  bank,  and  the  transfer  must  be  regarded 
as  having  been  made. 
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**K,  on  the  other  hand,  he  knew,  or  had  reason  to  be- 
lieve, that  no  transfer  was  intended,  and  that  the  sellers 
expected  to  remain  as  ostensible  owners,  then  there  was  no 
duty  on  his  part  to  make  the  transfer,  and  none  was  made 
in  law  or  fact.  The  mere  fact  that  they  were  selling  their 
stock  certainly  creates  a  strong  presumption  that  they 
wished  it  to  be  transferred.  The  surrounding  facts  point 
in  the  same  direction.  Several  of  the  sellers  had  been  di- 
rectors and  had  been  summarily  turned  out.  They  and  their 
^^  friends  wanted  to  get  out  of  the  bank,  and  McClarty 
and  Hancock,  one  or  both,  wanted  to  get  into  it.  All  this 
was  well  known  to  Hancock,  and,  when  the  certificates  were 
passed  over  the  counter  to  him,  he  well  knew  that  it  was  a 
sale  to  somebody,  either  to  him  or  to  McClarty  as  his  prin- 
cipal. 

"It  is  strongly  urged  that  Ditto  and  his  companions  did 
not  intend  a  transfer  because  they  attached  the  certificates 
to  the  draft  on  McClarty,  and  this  fact  at  first  seemed  con- 
clusive to  the  court.  But,  does  it  follow  that  because  the 
certificates  went  to  Louisville,  the  transfer  could  not  have 
been  noted  on  the  bank's  books,  if  Hancock  had  done  his 
duty?  There  is  nothing  in  the  statute  which  required  cer- 
tificates to  be  issued  to  all,  and  a  stockholder  is  as  much  a 
stockholder  without  as  with  one.  It  is  true  that  it  is  usual 
in  corporations  which  issue  certificates  to  call  in  the  old  and 
issue  new  when  a  transfer  is  made,  but  that  fact  is  probably 
not  generally  understood,  nor  does  the  law  require  it.  The 
only  requirement  is  that  the  corporation  shall  keep  a  trans- 
fer-book and  that  all  transfers  shall  be  noted  on  it.  Courts 
have  often  pointed  out  that  this  book  is  to  be  kept  by  the 
corporation,  not  by  the  stockholder,  and  that  it  is  the  cor- 
porate officers  who  must  note  the  transfers.  If,  therefore, 
the  stockholder  surrenders  his  certificate  and  requests  the 
transfer  to  be  made,  he  has  done  all  he  can  do  and  all  the 
law  required  him  to  do.  The  supreme  court  likens  him  to 
a  man  who  hands  the  county  court  a  deed  and  pays  the  re- 
cording fee.  He  has  done  his  part,  and,  if  the  clerk  fails  to 
do  his,  it  is  the  fault  of  the  state,  and  not  of  the  citizen,  and 
the  latter  should  not  suffer  for  it.  Nor  is  it  necessary  that 
an  express  request  to  the  officer  be  shown  in  either  case.  If 
the  facts  show  that  a  transfer  in  ^^^  one  case  or  a  record- 
ing in  the  other  was  intended  and  understood,  it  is  just  as 
much  a  request  as  if  the  words  were  spoken.  The  court  can- 
not doubt  that  Hancock  knew  that  these  farmers  and  their 
wives  wanted  to  sell  their  stock  and  get  out  of  his  bank. 
He  well  knew  that  they  had  no  arrangement  with  him  or 
McClarty  or  anyone  else  to  remain  as  ostensible  stockhold- 
ers. The  transaction  spoke  for  itself,  even  if  he  had  not  so 
well  understood  it. 
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"The  case  seems  to  be  governed  by  the  decision  of  the 
court  of  appeals  in  Bracken  v,  Nicol,  124  Ky.  628,  30  Ky. 
Law  Rep.  864,  99  S.  W.  920,  11  L.  R.  A.,  N.  S.,  818,  14  Ann. 
Cas.  896,  and  that  of  the  supreme  court  of  the  United  States 
in  Whitney  v.  Butler,  118  U.  S.  655,  7  Sup.  Ct.  Rep.  61,  30 
L.  ed.  266,  and  Matteson  v.  Dent,  176  U.  S.  521,  20  Sup.  Ct. 
Rep.  419,  44  L.  ed.  571. 

"In  the  last  case  the  court  laid  down  as  a  rule  that: 
'Where  a  transfer  of  stock  is  made  and  delivered  to  the 
officers  of  a  bank,  and  such  officers  fail  to  make  entry  of  it, 
the  acts  referred  to  will  operate  as  a  transfer  on  the  books 
and  extinguish  the  liability  as  stockholder  of  the  transferrer.' 

"The  transfer  here  referred  to  was  the  delivery  of  the 
certificate  to  the  bank  with  the  power  of  attorney  signed  in 
blank,  as  was  done  by  Ditto  and  his  companions.  Judg- 
ment must,  therefore,  go  in  their  favor. 

"S.  S.  Weakley:  This  defendant  admits  that  he  owned 
thirty  shares  of  the  stock,  which  he  alleges  that  he  sold  and 
transferred  to  Landon  Bailey,  January  7,  1904,  and  that  he 
still  owns  four  shares  which  he  bought  from  McCormiek. 
His  deposition  and  that  of  Landon  Bailey  show  that  the 
stock  was  sold  to  Hancock  and  the  certificate  indorsed  in 
blank  and  delivered  to  him.  The  facts  are  closely  anal- 
ogous to  those  *^  of  the  case  of  Bracken  v.  Nicol,  124  Ky. 
628,  30  Ky.  Law  Rep.  864,  99  S.  W.  920,  11  L.  R.  A..  N.  S., 
818,  14  Ann.  Cas.  896,  and  judgment  may  go  for  defend- 
ant as  to  the  thirty  shares." 

Judgment  affirmed. 


"For  Authorities  upon  the  Question  Decided  in  the  Fnudpal  Case,  see 
the  note  to  Mundt  v.  Commercial  Nat.  Bank  (Utah),  post,  p.  1023. 


NEW    YORK  LIFE   INSURANCE    COMPANY   v.   VAN 

METER. 

[137  Ky.  4,  121  S.  W.  438.] 

LIFE  INSUEANCE-^-Default  in  Premiums — Extended  Insur- 
ance.— Where  a  subsequent  premium  note  provides  a  forfeiture  except 
as  to  the  right  to  a  surrender  value  or  paid-up  policy,  which  may  be 
provided  in  the  policy  or  by  statute,  and  one  of  the  surrender  values 
referred  to  in  the  policy  is  extended  insurance,  the  nonpayment  of 
the  note  does  not  bar  the  right  of  the  insured  to  extended  insurance. 
(p.  288.) 

LIFE  INSURANCE  —  Default  In  Premiums  —  Extended  Insur- 
ance.— Where  a  subsequent  premium  note  provides  that  in  the  settle- 
ment of  any  claim  under  the  policy  before  the  note  is  fully  paid, 
the  amount  thereof  shall  be  deducted  from  the  amount  otherwise  pay- 
able by  the  insurer,  and  the  policy  provides  that  if  any  subsequent 
premium  is  not  paid,  and  the  policy  is  not  surrendered,  the  insurance 
will,  "after  the  payment  of  any  indebtednees/'  be  extended  without 
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request,  as  specified  in  an  attached  table,  the  term  "indebtedness" 
does  not  cover  premium  notes,     (p.  288.) 

LIFE  INSUEANCE — Vested  Right  to  Extended  Insurance. — 
Where  a  policy  provides  that  if  any  subsequent  premium  is  not  paid, 
and  the  policy  is  not  surrendered,  the  insurance  will,  without  request, 
be  extended  as  specified  in  an  attached  table,  the  insured,  on  failing 
to  pay  a  subsequent  premium  note,  has  a  vested  right  to  extended 
insurance  without  demand,     (pp.  289,  290.) 

LIFE  INSUEANCE  —  Accord  and  Satisfaction. — The  accept- 
ance by  an  insured  of  a  little  over  one-third  of  the  cash  value  of  his 
policy,  when  both  the  cash  value  and  the  extended  insurance  value 
are  fixed  by  the  terms  of  the  policy,  does  not  constitute  an  accord 
and  satisfaction,  under  the  rule  that  it  is  only  where  the  amount  due 
is  in  dispute  or  unliquidated  that  the  acceptance  -of  a  less  sum  than 
is  due  precludes  a  recovery  of  the  balance,     (p.  289.) 

LIFE  INSUEANCE — Settlement  With  Insured. — Where  an  in- 
surance company,  knowingly  or  by  mistake,  notifies  an  insured  that 
he  has  failed  to  avail  himself  of  the  provisions  of  his  policy,  and 
hence  it  is  no  longer  in  force,  when  in  fact  he  is  entitled  to  extended 
insurance,  and  at  the  same  time  mails  him  a  check  stated  to  be  the 
full  surrender  value  of  the  policy  but  really  less  than  one-half  thereof, 
his  acceptance  of  the  check,  at  a  time  when  he  is  perhaps  mentally 
incapable  of  attending  to  business,  is  not  a  settlement  which  will 
bar  his  administrator's  action  on  the  policy,     (p.  290.) 

James  H.  Mcintosh,  "Wm.  Marshall  Bullitt,  Wm.  W.  Grant 
and  Bullitt  &  Bullitt,  for  the  appellant. 

Noggle  &  Graham,  for  th€  appellee, 

'^  CLAY,  C.  Plaintiff,  Pilson  Smith,  as  administrator  of 
Ross  M.  Van  Meter,  instituted  this  action  against  defend- 
ant, New  York  Life  Insurance  Company,  to  recover  on  an 
insurance  policy  for  $1,000.  Judgment  was  rendered  in 
favor  of  plaintiff,  subject  to  a  credit  of  $10.70  and  inter- 
est, and  by  the  amount  of  a  note  executed  by  insured,  and 
defendant  appeals. 

The  policy  was  issued  on  October  6,  1898.  The  annual 
premium  thereon  was  $30.30,  payable  on  the  sixth  day  of  Oc- 
tober in  each  vear  thereafter.  Van  ®  Meter  paid  the  annual 
premium  for  the  years  1898,  1899  and  1900.  For  the  fourth 
annual  premium  he  executed  his  note  to  appellant  due  in 
twelve  months.  On  this  note  he  paid  one  year's  interest  in 
advance.  For  the  fifth  annual  premium  he  paid  the  insur- 
ance company  $8.45  in  cash  and  executed  a  note  for  $21.85, 
due  March  6,  1903.  On  March  6,  1903,  he  paid  on  said  note 
the  sum  of  $10.33  and  executed  his  note  for  $12,  due  in  three 
months.  Said  note  was  not  paid,  and  no  further  premiums 
were  paid  on  the  policy.  On  November  20,  1903,  the  com- 
pany wrote  the  following  letter  to  Van  Meter: 

"New  York,  November  20,  1903. 
"Ross  M.  Van  Meter,  M.  D.,  Greensburg,  Ky. 

"Dear  Sir:  Default  having  been  made  in  the  payment  of 
premium  and  interest  due  on  October  6,  1902,  under  the 
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above  policy,  and  default  having  also  been  made  in  availing 
yourself  of  the  provisions  of  the  policy  applicable  in  such 
event,  the  policy  is  no  longer  in  force,  and  has  been  closed 
out  on  the  company's  books  for  the  customary  cash  sur- 
render value  allowed  by  the  Company  under  such  policies. 
As  shown  by  statement  below,  the  balance  of  cash  surrender 
value  is  $10.70,  for  which  we  hand  you  enclosed  the  Com- 
pany's check  No.  52534  to  the  order  of  Ross  M.  Van  Meter. 
"Yours  truly, 

"JOHN  C.  McCALL,  Secretary. 

"Cash  surrender  value $41 .  00 

Lien  note 30.30 

Balance   $10.70" 

The  check  inclosed  in  the  letter  was  as  follows:  "No. 
52534.  New  York,  Nov.  20,  1903.  The  New  York  Secur- 
ity and  Trust  Company,  46  Wall  St.  ''  Pay  to  the  order  of 
Ross  M.  Van  Meter,  Ten  70-100  dollars,  in  full  settlement  of 
surrender  value  Policy  No.  893686.  $10  70-100  F.  H.  Ship- 
man,  Asst.  Treasurer.     Theo.  M.  Banta,  Cashier." 

Van  Meter  retained  the  check  and  used  it  to  pay  his  hotel 
bill.  After  that  time  the  company  wrote  him  several  letters, 
suggesting  that  he  have  the  policy  reinstated. 

The  policy  in  question  contains  the  following  benefits 
and  provisions: 

"1,  Loans — ^With  Interest  at  the  Rate  op  Five  Per  Cent 

Per  Annum. 

"The  Company  will  make  advances  to  the  insured  as  loans 
on  this  Policy  within  the  month  of  grace  allowed  in  payment 
of  premiums,  on  application  to  the  Home  Office,  at  the  third 
or  any  subsequent  anniversary  of  the  insurance,  within  the 
Accumulation  period,  under  the  terms  of  the  Company 's  loan 
agreement  then  in  use,  and  the  following  conditions: 

* '  First.  That  premiums  have  been  paid  in  full  to  the  time 
when  the  loan  is  made,  including  the  premium  for  the  entire 
insurance  year  then  beginning. 

* '  Second.  That  the  amount  loaned  at  any  time  shall  be  such 
as  the  insured  may  desire,  not  to  exceed  the  sum  shown  in  the 
table  on  the  preceding  page.  The  amount  of  any  loans  shall 
include  any  previous  loan  then  unpaid. 

"Third.  That  this  policy  shall  be  duly  assigned  to  the  Com- 
pany as  collateral  security  for  the  loan,  and  deposited  at  the 
Home  Office.  A  duplicate  of  the  Loan  Agreement,  which  is 
also  a  receipt  for  the  policy,  will  be  furnished  to  the  insured. 

"Fourth.  That  interest  in  advance  at  the  rate  of  5  per 
cent  per  annum  shall  be  paid  on  all  loans  from  the  date  of 
the  loan  to  the  next  anniversary  of  the  insurance,  ®  and  an- 
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nually  in  advance  thereafter,  if  the  loans  are  renewed,  until 
they  are  paid  off. 

"Fifth.  That  the  loans  shall  be  made  for  the  period  ending 
upon  the  next  succeeding  anniversary  of  the  insurance,  and 
may  then  be  renewed  simply  by  payment  of  the  insurance  pre- 
miums falling  due  and  interest  in  advance,  as  above.  Thus 
the  loan  may  be  renewed  from  year  to  year,  at  the  option 
of  the  insured,  until  the  completion  of  the  Accumulation  pe- 
riod. 

**2.  Nonforfeiture. 

"This  policy  cannot  be  forfeited  after  it  shall  have  been  in 
force  three  full  years  as  hereinafter  provided : 

"First.  If  any  subsequent  premium  is  not  duly  paid,  this 
Policy  will  be  indorsed  for  the  amount  of  paid-up  insurance 
payable  at  the  death  of  the  insured,  specified  in  the  table  on 
the  preceding  page,  less  the  value  of  any  indebtedness  on  this 
Policy,  provided  demand  is  made  therefor  with  surrender  of 
this  Policy  within  six  months  after  such  nonpayment;  or, 

"Second.  If  any  subsequent  premium  is  not  duly  paid,  and 
if  this  policy  is  not  surrendered  as  provided  in  the  preceding 
clause,  the  insurance  under  this  policy  will,  after  the  repay- 
ment of  any  indebtedness,  be  extended  without  request  or 
demand  therefor,  for  the  amount  of  One  Thousand  Dollars, 
during  the  term  provided  in  the  table  on  the  preceding  page, 
payable  only  if  the  insured  dies  within  said  term.  At  the 
end  of  said  term,  if  the  insured  is  then  living,  this  Policy 
shall  cease  and  determine. 

"Third.  The  insurance  provided  for  in  the  two  preceding 
clauses  shall  be  based  upon  completed  insurance  years  only, 
and  shall  be  subject  to  the  conditions  ®  of  this  Policy,  but 
without  further  payment  of  premiums  and  without  loans,  par- 
ticipation in  surplus,  or  premium  return." 

Then  follow  other  provisions,  which  it  will  be  unnecessary 
to  consider. 

The  table  referred  to  in  the  nonforfeiture  provision  is  as 
follows : 

Table  op  Loans  and  of  Surrender  Values  nsr  Paid-up  In- 
surance, OR  Extended  Insurance.  Under  the  Condi- 
tions Specified  on  the  Next  Page. 


Loans 

Surrender  Values 

At  End  of 

Paid-up 
Insurance 

Extended  Insurance 
for  $1,000  for  the 
Term  of 

3rd  year           $41 
4th  year              57 
5th  year              75 
6th  year               92 

$150 
200 
250 

300 

4  years,  8  months 

7  years,  6  months 

10  years,  4  months 

12  years,  7  months 

286  136  American  State  Reports.        [Kentucky, 

The  premium  lien  note  executed  by  decedent  on  October  6, 
1^1,  for  $30.30,  is  as  follows : 

"Premium  Lien  Note. 
"30.30.  L-ouisville,  Ky.,  October  6th,  1901. 

"Twelve  months  after  date  I  promise  to  pay  to  the  order 
of  the  New  York  Life  Insurance  Company,  at  the  office  of  the 
said  company  in  the  city  of  New  York,  the  sum  of  thirty  and 
30-100  dollars,  with  interest  in  advance  at  the  rate  of  five  per 
cent  per  annum  (for  value  received)  ;  being  for  premium  due 
October  6,  1901,  on  policy  No.  893686  issued  by  said  Com- 
pany on  the  life  of  Ross  M.  Van  Meter. 

"It  is  understood  and  agreed: 

"1.  That  this  note  may  be  renewed,  if  the  interest  thereon 
and  subsequent  premiums  on  said  policy  are  duly  paid. 

10  '<2.  That  unless  said  interest  and  premiums  are  duly 
paid,  said  policy  and  its  accumulatigns  shall  immediately  be- 
come forfeited  and  void,  except  as  to  the  right  to  a  surrender 
value  or  paid-up  policy,  which  may  be  provided  in  said  policy 
or  by  the  statute. 

"3.  That  in  the  settlement  of  any  claim,  or  any  benefit  un- 
der said  policy,  before  this  obligation  shall  have  been  fully 
paid,  the  amount  thereof  shall  be  deducted  from  the  amount 
otherwise  payable  by  said  company. 

"Signature  of  the  person  for  whose  benefit  the  insurance 
is  effected: 

"ESTATE. 

"Signature  of  the  person  whose  life  is  insured: 

"R.  M.  VAN  METER." 

The  blue  note  executed  by  Van  Meter  on  March  6,  1903,  was 
as  follows: 
'.'Pol.  893686.  March  6th,  1903. 

"Without  grace,  three  months  after  date,  I  promise  to  pay 
to  the  order  of  the  New  York  Life  Insurance  Company,  twelve 
dollars,  at  Bank  of  Commerce,  Louisville,  Ky.,  value  re- 
ceived, with  interest  at  the  rate  of  5  per  cent  per  annum. 
This  note  is  given  in  part  payment  of  the  premium  due  Octo- 
ber 6th,  1902,  on  the  above  policy,  with  the  understanding 
that  all  claims  to  further  insurance,  and  all  benefits  what- 
ever, which  full  payment  in  cash  of  said  premium  would  have 
secured,  shall  become  immediately  void  and  be  forfeited  to 
the  New  York  Life  Insurance  Company  if  this  note  is  not 
paid  at  maturity,  except  as  otherwise  provided  in  the  policy 
itself. 
"$12.00  Name:  ROSS  M.  VAN  METER. 

"Address:  Greensburg,  Ky." 

**  The  provisions  of  this  note  are  the  same  as  those  con- 
tained in  the  blue  note  for  $21.85,  executed  October  6,  1902. 
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It  is  the  contention  of  counsel  for  appellant  (1)  that  the 
acceptance  of  the  check  for  $10.70  by  Dr.  Van  Meter  was  a 
full  and  complete  settlement  of  all  his  rights  under  the  pblicy 
of  insurance;  (2)  that  Dr.  Van  Meter  used  the  reserve  on  his 
policy  for  the  purpose  of  paying  premiums,  and,  having  ap- 
plied the  reserve  in  that  way,  he  could  not  afterward  apply 
it  to  the  purchase  of  extended  insurance ;  that  being  the  case, 
the  policy  was  not  in  force  at  the  time  of  his  death.  We  will 
first  discuss  the  second  proposition. 

In  the  case  of  Drury's  Admx.  v.  New  York  Life  Ins.  Co., 
115  Ky.  681,  103  Am.  St.  Rep.  351,  25  Ky.  Law  Rep.  68,  74 
S.  W.  663,  61  L.  R.  A.  714,  the  policy  of  insurance  was  al- 
most identical  with  the  policy  involved  in  this  action.  The 
premium  note  executed  by  Drury  was  identical  in  terms  with 
the  premium  note  executed  by  Dr.  Van  Meter.  Drury  had 
paid  three  annual  premiums  on  his  policy.  He  then  exe- 
cuted a  premium  note  for  the  fourth  annual  premium.  He 
failed  to  pay  the  principal  or  interest  on  the  note  at  its  ma- 
turity, and  also  failed  to  pay  any  part  of  the  premium  of 
$29.70  for  the  ensuing  twelve  months.  In  that  case  it  was 
the  contention  of  the  company  that  Drury  was  entitled  only 
to  a  paid-up  policy;  that  by  the  execution  of  the  premium 
note  and  his  failure  to  pay  the  interest  thereon  and  the 
succeeding  premiums  he  had  forfeited  his  right  to  extended 
insurance.     In  discussing  this  question  this  court  said: 

"It  will  be  observed  that  extended  insurance  for  the  full 
amount  of  the  policy  is  one  of  the  surrender  values  expressly 
provided  for,  and  the  only  one  *^  which,  under  all  conditions, 
is  not  forfeitable.  Paid-up  insurance  is  also  a  surrender 
value,  but,  to  enable  the  insured  to  take  advantage  of  this 
provision,  the  policy  requires  that  the  insured  should  within 
six  months  after  failure  to  pay  a  premium  surrender  his 
policy  and  demand  paid-up  insurance.  If  the  contention  of 
the  company  is  a  sound  one,  the  effect  of  the  failure  of  the 
insured  to  pay  the  interest  and  premium  note  at  maturity 
is  to  exactly  reverse  these  conditions  of  the  policy.  In  other 
words,  it  forfeits  automatically  the  provision  for  extended 
insurance,  and  revives  the  provision  for  a  paid-up  policy, 
which  had  been  forfeited  by  the  assured 's  failure  to  make 
demand  therefor  and  surrender  his  policy  within  six  months. 
The  law  does  not  favor  forfeitures,  and  will  not  assume  thd,t 
the  assured  intended  by  the  execution  of  the  note  of  July, 
1900,  to  forfeit  the  right  to  extended  insurance,  which  he  had 
already  acquired  by  the  payment  of  three  annual  premiums 
on  the  policy.  The  only  reasonable  construction  which  can 
be  put  upon  the  language  of  the  policy  and  note  is  that,  on 
the  forfeiture  of  the  policy  by  the  nonpayment  of  interest, 
assured  forfeited  all  right  to  further  participate  in  accumula- 
tions to  receive  dividends  to  be  reinstated  after  the  lapse  of 
the  policy,  etc. ;  but  did  not  surrender  his  right  to  extended 
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insurance  for  the  term  earned  by  the  premiums  paid.  Nor 
can  we  doubt  that,  if  the  insured  had  made  a  demand  for 
paid-up  insurance  at  the  time  of  his  default  in  the  payment 
of  the  premium  note  and  interest,  the  company  would  have 
been  prompt  to  claim  that  he  was  not  entitled  to  a  paid-up 
policy,  as  he  had  failed  at  the  proper  time  to  make  demand 
therefor,  but  only  to  such  extended  insurance  as  his  interest 
in  the  policy  would  purchase  **  after  the  payment  of  his 
indebtedness  to  the  company." 

But  counsel  for  appellant  contend  that  the  reserve  on  the 
policy  was  used  for  the  purpose  of  paying  premiums,  and 
that  the  insured  was  entitled  to  extended  insurance  only 
after  the  payment  of  any  indebtedness.  Conceding  the  propo- 
sition that  the  reserve  could  not  be  used  for  paying  premiums 
and  then  for  the  purpose  of  purchasing  extended  insurance, 
the  question  arises:  Was  the  reserve  on  the  policy  under  dis- 
cussion used  for  the  purpose  of  paying  premiums?  Dr.  Van 
Meter  did  not  secure  a  loan  on  his  policy  and  assign  the  pol- 
icy to  the  company.  If  he  had,  he  would  have  paid  the  fourth 
premium  instead  of  executing  his  note  therefor.  The  reserve 
was  sufficient,  after  the  payment  of  three  premiums,  to  ex- 
tend the  policy  for  a  period  of  four  years  and  eight  months ; 
and  yet,  if  appellant's  position  be  correct,  it  was  only  suffi- 
cient to  purchase  extended  insurance  for  two  years  at  the 
most.  But  it  is  insisted  that  extended  insurance  is  available 
only  after  the  payment  of  any  indebtedness  against  the  policy. 
For  the  purpose  of  determining  whether  the  indebtedness  re- 
ferred to  covers  a  premium  note,  we  have  but  to  consider  the 
terms  of  the  note  itself. 

The  second  provision  of  the  note  provides  for  a  forfeiture 
except  as  to  the  right  of  a  surrender  value  or  paid-up  policy, 
which  may  be  provided  in  said  policy  or  by  statute.  One  of 
the  surrender  values  referred  to  is  extended  insurance. 
Therefore,  the  note  was  given  with  the  distinct  agreement 
and  understanding  that  its  nonpayment  did  not  affect  the 
insured's  right  to  extended  insurance.  Furthermore,  the 
third  provision  of  the  note  provided  that,  in  the  settlement  of 
any  claim  or  any  benefit  under  **  the  policy  before  the  note 
should  become  fully  paid,  the  amount  thereof  should  be  de- 
ducted from  the  amount  otherwise  payable  by  the  company. 
Thus  it  will  be  seen  that  the  term  "indebtedness,"  used  in 
the  second  of  the  nonforfeiture  provisions,  was  not  intended 
to  cover  premium  notes.  Of  course,  the  company  might  have 
provided  for  extended  insurance  after  the  payment  of  any 
indebtedness,  including  premium  notes,  loans  on  the  policy, 
etc. ;  but  we  have  no  such  case  here.  The  very  terms  of  the 
note  itself  show  that  it  was  to  be  deducted  from  the  amount 
otherwise  payable  by  the  company,  and  was  not  considered 
such  an  indebtedness  as  would  preclude  the  insured  from  ob- 
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taining  extended  insurance.  Dr.  Van  Meter  had  a  vested 
right  to  extended  insurance  for  four  years  and  eight  months. 
The  reserve  on  his  policy  was  not  used  for  paying  premiums. 
He  did  not  forfeit  his  right  to  extended  insurance  by  exe- 
cuting premium  notes  which  were  not  paid.  We,  therefore, 
■conclude  that  appellant's  contention  on  this  point  is  without 
merit. 

We  next  come  to  the  plea  of  accord  and  satisfaction.  It 
is  the  contention  of  appellant  that  the  acceptance  of  the  check 
for  $10.70  and  the  appropriation  of  the  money  by  Dr.  Van 
Meter  to  his  own  use  present  a  case  of  accord  and  satisfaction, 
and  preclude  his  administrator  from  recovering  on  the  pol- 
icy. Appellee  defends  against  this  plea  by  charging  that  Dr. 
Van  Meter  was  not  at  the  time  of  the  alleged  settlement  in 
fit  mental  condition  to  transact  business.  Upon  this  point  the 
proof  for  appellee  is  to  the  effect  that  for  several  days  prior 
thereto,  and  at  the  time  of  the  acceptance  of  the  check,  Dr. 
Van  Meter  had  been  on  a  protracted  spree,  and  that  his 
mind  was  not  in  a  condition  to  know  and  appreciate  *^  his 
rights.  On  the  other  hand,  the  witnesses  for  appellant  de- 
clare that  his  mind  was  perfectly  clear,  and  that  he  was 
capable  of  attending  to  business.  In  this  connection  we  may 
say  that  a  simple  computation,  based  upon  the  policy  itself 
and  the  payments  made  thereon,  shows,  first,  that  the  ex- 
tended insurance  value  of  the  policy  was  sufficient  to  extend 
the  policy  beyond  the  time  of  Dr.  Van  Meter's  death;  sec- 
ond, that  the  cash  value  of  the  policy  was  more  than  twice 
$10.70,  the  amount  claimed  by  appellant  to  be  the  cash  value 
and  sent  by  it  to  Dr.  Van  Meter. 

Furthermore,  the  policy  itself  does  not  provide  for  a  cash 
settlement.  The  only  two  settlements  provided  for  by  the 
policy  are  paid-up  insurance  or  extended  insurance.  Not 
having  applied  for  paid-up  insurance  within  six  months  after 
the  default  in  the  payment  of  premium.  Dr.  Van  Meter  was 
by  the  terms  of  the  policy  entitled,  without  demand  or  re- 
quest therefor,  to  extended  insurance  in  accordance  with 
clause  two  of  the  nonforfeiture  provisions.  The  rule  in  re- 
gard to  accord  and  satisfaction  is  that  it  is  only  in  cases  where 
the  amount  due  is  in  dispute  or  unliquidated  that  the  accept- 
ance of  a  less  sum  than  is  due  precludes  a  recovery  of  the 
balance:  Cunningham  v.  Standard  Const.  Co.,  134  Ky.  198, 
119  S.  W.  765.  In  this  case  there  was  nothing  in  dispute. 
Both  the  extended  insurance  value  and  the  cash  value  of  the 
policy  were  fixed.  The  appellant  paid  Dr.  Van  IMeter  only 
a  little  over  one-third  of  the  cash  value  of  his  policy.  Cer- 
tainly the  acceptance  of  this  sum  did  not  constitute  accord 
and  satisfaction. 

But  it  may  be  contended  that  the  acceptance  of  the  check 
was  at  least  an  election  to  accept  a  cash  settlement,  and  that 

Am.  St.  Rep.,  Vol.  136 — 19 


290  136  American  State  Reports.        [Keutiicky, 

all  his  administrator  is  now  entitled  to  is  the  balance  of  the 
cash  surrender  value  ^^  due  at  the  time  of  the  alloj^ed  set- 
tlement. There  might  be  some  merit  in  this  contention  if  it 
appeared  that  the  insured,  with  full  knowledge  of  his  rights, 
elected  to  settle  on  a  cash  basis.  In  nearly  every  case  all  the 
facts  with  reference  to  the  value  of  an  insurance  policy  are 
peculiarly  within  the  knowledge  of  the  company.  The  com- 
pany should,  therefore,  deal  with  its  policy-holders  in  per- 
fect good  faith.  In  this  instance  the  company  did  not  notify 
Dr.  Van  Meter  that  the  value  of  the  policy  in  extended  in- 
surance was  so  much,  while  its  cash  value  was  so  much.  On 
the  other  hand,  it  simply  notified  him  that  he  had  failed  to 
avail  himself  of  the  provisions  of  his  policy,  and  it  was,  there- 
fore, no  longer  in  force  and  had  been  closed  out  on  the  books 
of  the  company.  Accompanying  the  letter  was  the  check  for 
$10.70,  stating  that  it  was  in  full  of  the  cash  surrender  value 
of  the  policy.  As  a  matter  of  fact.  Dr.  Van  Meter  did  not 
fail  to  avail  himself  of  the  provisions  of  the  policy.  At  the 
time  of  the  alleged  settlement  he  was  entitled,  without  demand 
or  request  therefor,  to  extended  insurance  which  would  have 
carried  the  policy  beyond  the  day  of  his  death.  Here,  then, 
the  company,  whether  knowingly  or  by  mistake,  actually  mis- 
led the  insured  as  to  his  rights  under  the  policy;  and  that, 
too,  at  a  time  when  he  in  the  opinion  of  many  witnesses  was 
incapable  of  attending  to  business.  We  therefore  conclude 
that  a  settlement  made  under  such  circumstances  should  not 
be  upheld  in  whole  or  in  part. 
Judgment  affirmed. 


A  Life  Insurance  Policy  cannot  6e  Forfeited  for  the  Nonpayment  of 
a  premium  or  assessment  when  the  company  has  in  its  possession 
dividends  declared  under  the  policy  which  it  has  the  right  to  apply 
to  such  payment:  Caywood  v.  Supreme  Lodge  etc.,  171  Ind.  410,  131 
Am.  St.  Eep.  253. 

Where  an  Insured  Tias  Paid  the  Premiums  on  His  Policy  of  Life  In- 
surance for  three  years,  and  thereby  become  entitled  to  extended  insur- 
ance for  a  certain  period,  his  execution  and  failure  to  comply  with 
the  terms  of  a  note  for  the  fourth  annual  premium,  stipulating  that 
unless  the  interest  thereon  and  subsequent  premiums  are  not  duly 
paid  the  policy  shall  be  forfeited,  except  as  to  the  right  to  a  sur- 
render value  or  paid-up  policy,  do  not  work  a  surrender  of  the  right 
to  extended  insurance  for  the  term  earned  bv  the  premiums  paid: 
Drury  v.  New  York  Life  Ins.  Co.,  115  Ky.  681,  103  Am.  St.  Eep.  351. 


March,  1910.]  Sapp   v.  Bradfield.  291 


SAPP  V.  BRADFIELD. 

[137  Ky.  308,  125  S.  W.  721.] 

SALE  OF  DISEASED  HOBSE— Damages  for  Care  and  Medi- 
cine.— Where  a  horse  sold  with  warranty  proves  to  be  afflicted  with 
a  disease  from  which  it  dies,  the  reasonable  value  of  the  care  and 
medicine  furnished  it  by  the  buyer,  after  notifying  the  seller  and 
offering  to  return  the  animal,  is  a  proper  subject  of  counterclaim  in 
an  action  for  the  purchase  price,     (p.  294.) 

SAIiE  or  WORTHLESS  HOUSE— Damages  for  Expenses  and 
Loss  of  Profits. — Where  a  horse  sold  with  warranty,  to  be  used  in 
logging  operations,  proves  to  be  worthless,  the  loss  of  profits  to  the 
buyer  and  the  expenses  of  hiring  other  horses  in  carrying  out  his  log- 
ging contracts  present  a  defense  or  counterclaim  in  an  action  for  the 
purchase  price,     (p.  294.) 

Eli  H.  Brown  and  Brown  &  Nuckols,  for  the  appellants. 

Sweeney,  Ellis  &  Sweeney,  for  the  appellee. 

309  jsHJNN,  C.  J.  This  action  was  instituted  on  a  note  for 
$225,  dated  March  28,  1908.  At  the  same  time  there  was  exe- 
cuted a  mortgage  upon  a  horse,  mule  and  wagon,  the  prop- 
erty which  appellants  received  as  a  consideration  for  the  note, 
and  also  upon  a  lot  in  Owensboro,  Kentucky,  fifty  feet  wide 
and  one  hundred  and  forty  feet  deep.  Appellee  sought  to  re- 
cover judgment  for  the  amount  of  the  note  and  to  enforce  his 
lien  on  the  mortgaged  property  for  its  payment.  Appellants 
filed  an  answer  and  counterclaim,  which  is  as  follows:  "The 
defendants  state  that  the  note  and  mortgage  sought  to  be 
enforced  in  this  action  were  executed  and  delivered  to  the 
plaintiff  for  and  in  consideration  of  a  two-horse  wagon,  a 
horse,  and  a  mule,  constituting  a  team,  under  the  following 
warranty,  representations,  and  contract  on  the  part  of  the 
plaintiff,  which  were  accepted  and  relied  on  by  them,  viz. : 
The  defendant  Lloyd  Sapp  had  been  during  the  winter  of 
1908  and  the  spring  of  1908,  up  to  the  twenty-eighth  day  of 
March,  engaged  in  buying  timber  and  cutting  same  into  saw- 
logs  in  Ohio  county,  several  miles  from  the  railroad  at  Fords- 
ville,  and  at  said  date,  viz.,  March  28,  1908,  defendant  Lloyd 
Sapp  was  in  great  need  of  a  team  with  which  to  haul  his  logs 
to  the  railroad  so  as  to  ship  them  to  Owensboro,  where  he 
had  engaged  with  the  Owensboro  Shovel  and  Tool  Company  to 
sell  all  the  logs  he  could  deliver  them  at  $17.50  per  one  thou- 
sand feet.  He  sought  the  plaintiff,  and  told  him  of  his  con- 
tract with  said  Owensboro  Shovel  and  Tool  Company  to  sell 
and  deliver  logs  to  it  at  the  price  of  $17.50  per  one  thousand 
feet  in  as  great  a  quantity  as  he  could  deliver  them,  and  that 
he  had  on  hand  in  the  woods  several  miles  from  the  railroad 
at  Fordsville  in  Ohio  county  a  considerable  number  of  said 
logs  already  cut,  and  proposed  to  cut  a  large  quantity  ^***  of 
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logs,  and  had  bargained  for  the  timber  with  which  to  cut 
said  logs,  that  he  had  no  team  with  which  to  haul  his  logs 
to  the  railroad  for  shipment  to  Owensboro,  and  was  unable  to 
hire  any  teams  in  the  neighborhood  where  his  logs  and  timber 
were  located.  He  asked  plaintiff  if  he  had  for  sale  a  team 
which  was  suitable  and  able  to  do  the  hauling  he  had  to  do, 
and  the  plaintiff  proposed  then  to  sell  to  him  the  horse,  mule 
and  wagon  for  which  the  note  sued  on  was  executed,  and  as- 
sured and  warranted  the  said  horse  to  be  sound  and  able  and 
good  work  horse,  and  suitable  for  the  work  he  wanted  a  team 
for.  He  also  represented  said  horse  and  mule  to  be  suitable 
for  hauling  sawlogs  for  defendant,  but  said  the  mule  was 
slightly  string-halted,  but  not  enough  to  injure  him  as  a  work 
mule.  Defendants  state  that  the  defendant  Lloyd  Sapp  re- 
lied upon  the  representations  and  warranty  made  him  by  the 
plaintiff  that  said  horse  was  sound  and  a  good  work  horse  for 
the  hauling  he  had  to  do,  and,  so  relying,  bought  said  team. 
He  says  there  were  no  apparent  defects  in  or  about  said 
horse,  but  so  soon  after  he  purchased  same  and  took  the  team 
to  the  place  where  he  needed  its  service,  and  attempted  to 
haul  sawlogs  with  said  team  the  horse  failed  and  refused  to 
perform  its  work,  it  commenced  running  corruption  from  its 
nose  and  afterward  ran  corruption  from  its  mouth.  It  was 
badly  diseased  when  it  was  purchased  from  plaintiff,  and 
lingered  in  its  diseased  condition  until  November,  1908,  when 
it  died  from  the  disease  with  which  it  was  afflicted  when  pur- 
chased from  the  plaintiff.  They  state  that  they  had  no  abil- 
ity to  buy  another  team  with  which  to  carry  on  the  sawlog 
business  nor  to  carry  out  defendant  Lloyd  Sapp's  contract 
with  the  Owensboro  Shovel  and  Tool  Company,  ^^*  and  for 
that  reason  had  to  surrender  said  contract  by  which  he  could 
and  would  have  made  a  profit  of  $300.  He  says  he  was  com- 
pelled to  feed  and  care  for  said  diseased  horse  from  March 
28th  to  November  17th,  at  a  cost  to  him  of  about  $80.  Said 
diseased  horse  would  have  been  worth  $82.50  if  it  had  been 
sound  and  a  good  work  horse.  He  expended  $100  in  hiring 
teams  to  haul  his  logs  already  cut  when  he  bought  said  horse 
from  plaintiff,  which  would  have  been  saved  if  said  horse 
had  been  sound  and  suitable  for  his  work  as  represented  and 
warranted  to  be  by  plaintiff.  They  state  that  the  first  time 
defendant  Lloyd  Sapp  met  the  plaintiff  after  he  discovered 
the  diseased  condition  of  said  horse  he  proposed  to  plaintiff 
to  rescind  said  purchase  of  said  horse,  mule  and  wagon,  and 
then  informed  him  of  the  fact  that  he  had  discovered  that 
said  horse  was  diseased  and  unfit  for  work,  and  was  worth- 
less, but  plaintiff  declined  to  take  back  said  horse  or  rescind 
said  contract,  so  they  were  compelled  to  keep  and  care  for 
said  horse  until  its  death.     These  defendants  say  they  have 
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been  damaged  in  the  sum  of  $480  by  reason  of  the  breach  of 
plaintiff's  warranty  of  soundness  of  said  horse." 

Appellee  demurred  to  so  much  of  the  answer  and  counter- 
claim as  pleaded  the  $300  alleged  profits  and  $100  alleged 
to  have  been  spent  'in  hiring  teams,  because  same  did  not 
present  a  defense  or  counterclaim.  The  court  sustained  the 
demurrer,  and  appellants  declined  to  plead  further.  Ap- 
pellee filed  a  reply,  and  denied  that  he  warranted  the  horse 
to  be  sound  and  all  right,  or  that  he  made  any  warranty  re- 
specting the  horse,  and  denied  that  the  horse  was  diseased 
at  the  date  of  the  sale  to  appellants;  denied  that  he  had  any 
knowledge  or  information  ^^^  to  form  a  belief  that  the  horse 
began  to  run  corruption  at  the  nose  or  mouth;  and  denied 
that  it  was  worthless,  or  that  appellants  were  damaged  in  the 
sum  of  $82.50  or  any  other  sum  on  account  of  any  alleged 
unsoundness  of  the  horse.  It  appears  that  by  some  over- 
sight the  claim  of  appellants  for  $80  for  expenses,  trouble 
and  medicine  in  earing  for  the  diseased  horse  until  it  died, 
November  17,  1908,  was  not  noticed  in  the  reply  or  demurred 
to.  It  results,  therefore,  that,  if  this  was  properly  presented 
as  a  counterclaim,  the  court  erred  in  rendering  judgment 
for  appellee  for  the  alleged  uncontroverted  part  of  the  debt 
sued  for,  fixing  the  amount  at  only  $82.50,  when  the  amount 
should  have  been  $82.50  plus  $80,  or  $162.50.  A  counter- 
claim is  defined  by  section  96  of  the  Code  as  follows:  **A 
counterclaim  is  a  cause  of  action  in  favor  of  a  defendant 
against  a  plaintiff,  or  against  him  and  another,  which  arises 
out  of  the  contract,  or  transaction,  stated  in  the  petition  as 
the  foundation  of  the  plaintiff's  claim,  or  which  is  connected 
with  the  subject  of  the  action."  If  appellee  warranted  the 
horse  to  be  sound  and  all  right,  and  it  was  not,  but  had  a 
disease  from  which  it  died,  and  appellants  furnished  it  feed, 
care,  attention  and  medicine  until  its  death,  eight  or  nine 
months  thereafter,  appellee  should  be  held  responsible  to  ap- 
pellants for  the  reasonable  cost  thereof  from  the  time  he 
offered  to  return  the  horse  and  rescind  the  trade,  but  should 
not  be  allowed  to  recover  for  such  expenses  before  offering 
to  return  the  horse  and  rescind  the  trade,  for  the  reason  ap- 
pellee should  have  had  an  opportunity  to  care  for  the  horse 
if  he  desired,  in  which  case  he  would  have  lost  only  the  price 
for  which  he  sold  it.  It  would  not  be  right  to  permit  appel- 
lants after  they  found  that  the  horse  was  diseased  ^^^  and 
worthless  to  furnish  it  care,  attention  and  treatment  in  a  sum 
equal  to  the  value  of  the  horse  if  sound  without  notice  to 
appellee  or  an  offer  to  return  the  horse  to  him,  provided  ap- 
pellee did  not  know  the  horse  was  diseased  at. the  time  he 
sold  him.  If  appellants  exercised  reasonable  judgment  and 
in  good  faith  made  an  effort  to  cure  the  horse,  they  are  en- 
titled to  a  reasonable  compensation  therefor  from  the  tinia 
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they  offered  to  return  the  horse  to  appellee.  In  the  case  of 
Galbreath  v.  Carnes,  91  Mo.  App.  512,  the  court  said":  "We 
are  of  the  opinion  that  a  purchaser  with  warranty  of  sound- 
ness, which  included  freedom  from  hurtful  disease,  is  entitled 
to  be  reasonably  compensated  for  any  reasonable  attempt  to 
cure  the  disease.  For  that  is  but  an  effort  to  lessen  the  dam- 
age, and.  as  such,  it  is  a  duty  he  owes  the  vendor.  A  pur- 
chaser cannot  stand  idly  by  and  allow  damages  to  grow  which 
he  can  reasonably  avert.  If  the  effort  'is  successful,  the 
vendor  is  benefited.  If  it  is  unsuccessful,  the  vendee  ought 
not  to  have  to  suffer  for  having  made  the  effort,  provided  it 
was  honestly  made  and  the  expense  was  such  as  a  reasonable 
man  would  have  incurred."  To  the  same  effect  is  1  Suther- 
land on  Damages,  section  88,  and  the  cases  of  Heenan  v.  Red- 
men.  101  111.  App.  603,  and  Horn  v.  Buck,  48  Md.  358. 

We  recognize  the  general  rule  to  be  that  in  case  of  a  breach 
of  warranty,  the  criterion  of  recovery  is  the  difference  in 
value  between  the  article  as  delivered  and  the  article  as  war- 
ranted. To  this,  however,  may  be  added  such  special  dam- 
ages as  are  the  natural  and  proximate  consequences  of  the 
breach.  The  case  at  bar  comes  within  the  exception  to  the 
general  rule.  Appellee  must  have  contemplated  that  at  the 
time  he  sold  and  warranted  the  horse,  if  it  ^*'*  turned  out  to 
be  worthless  and  diseased,  appellants  would  have  to  incur 
expenses  in  attempting  to  cure  it,  and,  if  they  failed  in  their 
attempt,  they  would  lose  not  only  the  expenses  thus  incurred, 
but  the  price  of  the  horse  also.  It  was  alleged  in  the  petition 
that  appellee  warranted  the  horse  to  be  sound  and  all  right, 
but  that  it  was  not  sound;  that  it  was  badly  diseased  and 
worthless,  which,  if  true,  showed  a  failure  of  consideration 
for  the  horse.  It  was  also  alleged  that  an  offer  was  made  to 
return  the  horse  to  appellee  and  rescind  the  trade  and  that 
appellee  refused  to  do  it.  In  our  opinion  the  reasonable 
value  for  the  care,  attention  and  medicine  furnished  the  horse 
in  an  effort  to  cure  him  were  proper  subjects  of  a  counter- 
claim, and  the  lower  court  erred  in  disregarding  them.  We 
are  of  the  opinion,  however,  that  the  court  did  not  commit  an 
error  in  sustaining  the  demurrer  to  the  $100  and  $300  items. 
The  case  at  bar  is  unlike  the  case  of  American  Bridge  Co. 
of  New  York  v.  Glenmore  Distilleries  Co.,  32  Ky.  Law  Rep. 
873,  107  S.  W.  279.  It  was  shown  in  that  case  that  the  dis- 
tilleries company  could  not  have  procured  a  steel  tower  such 
as  contracted  for  with  the  bridge  company,  and  the  bridge 
company  knew  it. 

For  these  reasons,  the  judgment  of  the  lower  court  is  re- 
.  versed  and  remanded  for  further  proceedings  consistent  here- 
with. 

Lassing,  J.,  dissenting. 
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He  Who  Breaks  a  Contract  is  Liable  to  Compensate  the  Other  Party 
for  all  damages  occasioned  by  the  breach  which  might  reasonably  be 
expected  to  flow  therefrom  under  ordinary  circumstances,  or  peculiar 
circumstances  of  which  the  contractor  is  informed  at  the  breach  of 
the  contract:  Kelley,  Maus  &  Co.  v.  La  Crosse  Carriage  Co.,  120  Wis. 
84.  102  Am.  St.  Rep.  971.  See,  also,  American  Express  Co.  v.  Jen- 
nings, 86  Miss.  329,  109  Am.  St.  Eep.  708;  Hurxthal  v.  Boom  Co., 
53  W.  Va.  87,  97  Am.  St.  Rep.  954;  Neal  v.  Pender-Heyman  Hard- 
ware Co.,  122  N.  C.  104,  65  Am.  St.  Eep.  697;  Spencer  v.  Hamilton, 
113  N.  C.  49,  37  Am.  St.  Rep.  611.  As  to  whether  loss  of  collateral 
engagements  depending  upon  the  fulfillment  of  the  contract  broken 
is  too  remote  to  be  considered  in  estimating  damages  for  the  breach, 
see  Coffin  v.  State,  144  Ind.  578,  55  Am.  St.  Rep.  188;  Stanton  v. 
New  York  &  Eastern  Ry.  Co.,  59  Conn.  272,  21  Am.  St.  Rep.  110. 

The  Damages  Recoverable  for  a  Breach  of  Warranty  include  all  dam- 
ages which,  in  the  contemplation  of  the  parties,  or  according  to  the 
natural  or  usual  course  of  things,  may  result  from  the  wrongful  act: 
Tyler  v.  Moody,  111  Ky.  191,  98  Am.  St.  Rep.  406;  Hardie-Tynes 
Mfg.  Co.  V.  Easton  Cotton  Oil  Co.,  150  N.  C.  150,  134  Am.  St.  Rep. 
899.  As  to  the  right  of  a  buyer  to  recover  for  loss  of  profits,  see 
Roberts,  Wicks  &  Co.  v.  Lee,  125  Ky.  709,  128  Am.  St.  Rep.  265; 
Harper  Furniture  Co.  v.  Southern  Express  Co.,  148  N.  C.  87,  128  Am. 
St.  Eep.  588;  Marshall  v.  Clark,  78  Conn.  9,  112  Am.  St.  Eep.  84. 


PALTRIER  TRANSFER  COIMPANY  v.  SMITH. 

[137  Ky.  319,  125  S.  W.  725.] 

CABBIER — Boy  Biding  on  Bus   at  Invitation  of  Driver. — A 

boy  riding  gratuitously  on  a  bus  at  the  invitation  of  the  driver  is 
not  simply  his  guest,  but  a  passenger  to  whom  the  company  operat- 
ing the  bus  line  owes  the  same  duty  that  it  does  to  other  passengers. 
(p.  298.) 

CABBIEE  —  Boy  Biding  on  Bus  at  Invitation  of  Driver. — 
Where  a  boy,  riding  gratuitously  on  a  bus  at  the  invitation  of  a 
driver  who  has  authority  to  receive  passengers,  is  injured  by  the 
driver's  negligence,  the  company  operating  the  bus  line  is  liable, 
although  one  of  its  officers  had  forbidden  the  boy  to  ride  on  the  bus. 
(p.  298.) 

DAMAGES  —  Measure  of  B^covery  for  Personal  Injuries  to 
Boy. — Where  a  boy  fifteen  years  old  has  his  leg  broken,  and  as  a 
result  is  compelled  to  remain  in  bed  four  months  and  to  walk  on 
crutches  three  months  more,  a  verdict  for  nine  hundred  dollars  is 
not  excessive,     (p.  298.) 

J.  D.  Mocquot,  for  the  appellant. 

Hendrick  &  Corbett  and  Burns  &  Burns,  for  the  appellee. 

320  CLAY,  C.  The  appellant,  Palmer  Transfer  Company, 
owns  and  operates  a  bus  line  in  the  city  of  Padueah.  Charlie 
Smith,  while  riding  on  one  of  appellant's  buses,  was  thrown 
therefrom  and  his  leg  broken.  Charo:ing  that  the  injury  was 
due  to  the  negligence  of  ajJi^ellaut,  he,  by  his  guardian,  in- 
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stituted  this  action  to  recover  damages.  The  jury  returned 
a  verdict  in  his  favor  for  nine  hundred  dollars.  From  the- 
judgment  based  thereon  this  appeal  is  prosecuted. 

Appellant  asks  a  reversal  of  the  judgment  upon  the  follow- 
ing grounds:  (1)  Error  of  the  court  in  refusing  to  per- 
emptorily instruct  the  jury  to  find  for  appellant;  (2)  The 
court  erred  in  refusing  to  permit  appellant's  officers  to  tes- 
tify that  they  had  forbidden  appellee  to  ride  on  the  bus;  (3) 
The  verdict  of  the  jury  is  excessive. 

The  accident  occurred  on  February  6,  1908,  under  the  fol- 
lowing circumstances:  John  Crowell,  who  was  in  charge  of 
appellant's  omnibus  as  driver,  invited  Charlie  Smith  to  ride 
with  him  to  the  Union  Station  and  return.  While  waiting 
at  the  station,  Crowell  and  a  driver  of  a  cab  belonging  to- 
appellant  made  a  wager  as  to  who  could  return  to  town  first. 
They  then  began  to  drive  rapidly  back  to  town,  Crowell  go- 
ing to  the  kft  of  the  street,  while  the  driver  of  the  cab  pro- 
ceeded to  the  right.  The  bus  on  which  Crowell  and  Charlie 
Smith  were  riding  collided  with  a  street-car  and  Charlie 
Smith  was  thrown  from  the  bus  and  his  leg  broken.  The 
evidence  for  appellee  is  to  the  effect  that  both  the  bus  and 
cab  proceeded  ^^^  up  town  at  a  very  rapid  rate.  When  they 
arrived  at  the  intersection  of  Twelfth  and  Caldwell  streets, 
going  eastwardly  on  Caldwell,  one  block  from  the  scene  of 
the  collision,  appellee  called  Crowell 's  attention  to  the  sparks^ 
emitted  from  the  trolley  of  the  car  which  was  on  Eleventh 
street,  between  Norton  and  Caldwell  streets  and  approaching 
Caldwell  street.  The  car  was  going  from  the  city  to  the 
station.  The  omnibus  was  going  in  the  opposite  direction. 
When  the  omnibus  reached  Twelfth  street,  Charlie  Smith 
said  to  the  driver,  "Cross  over,  John.  The  car  is  coming."" 
Smith  then  attempted  to  take  hold  of  the  lines,  but  the  driver 
took  them  out  of  his  hands.  At  the  same  time  the  driver 
said:  "You  are  a  liar.  I  left  the  car  at  the  station."  As 
the  car  was  approaching  the  corner  and  turning  around  the 
same,  the  gong  was  being  sounded.  As  the  driver  of  the  bus 
approached  the  corner  he  began  to  whip  up  faster.  Smith 
then  told  him  that  they  could  not  make  it  over.  The  driver 
then  attempted  to  turn  straight  across  the  track  in  order  to 
get  out  of  the  way  of  the  car.  The  car  was  proceeding  slowly 
at  the  time.  When  the  motorman  saw  that  a  collision  was. 
about  to  take  place,  he  attempted  to  stop  the  car.  The  car 
and  the  bus  collided,  and  appellee  was  thrown  to  the  ground. 
His  left  leg  was  broken  between  the  knee  and  the  hip.  He 
was  confined  to  his  bed  for  four  months.  His  leg  is  some- 
what shorter  than  it  was  before  the  accident.  After  he  left 
his  bed,  he  had  to  use  crutches  for  three  months.  He  con- 
tracted to  pay  his  physician  fifty  dollars. 
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The  evidence  for  appellant  is  to  the  effect  that  the  driver 
of  the  bus  proceeded  up  town  at  the  usual  rate  of  speed. 
At  the  time  of  the  accident  he  was  not  going  fast.  The  gong 
of  the  car  was  not  being  sounded  ^^^  as  they  turned  the 
corner.  The  driver  was  taken  unawares,  and  did  the  best  he 
could  to  avoid  the  accident.  It  is  manifest  that,  if  appellant 
is  liable  at  all,  there  was  abundant  evidence  upon  which  to 
submit  to  the  jury  the  question  of  negligence.  Counsel  for 
appellant  insists,  however,  that  the  driver  of  the  bus,  with- 
out authority  from  appellant  and  without  its  knowledge  or 
consent,  simply  invited  appellee  to  ride  on  the  bus;  that  ap- 
pellee was  therefore  simply  a  guest  of  the  driver,  and  not  a 
passenger  to  whom  appellant  owed  any  duty.  Such  doctrine, 
however,  is  not  in  force  in  this  state.  This  court  in  the  case 
of  Louisville  &  N.  R.  R.  Co.  v.  Scott's  Admr.,  108  Ky.  392, 
22  Ky.  Law  Rep.  30,  56  S.  W.  674,  50  L.  R.  A.  381,  held 
that  one  who  rides  on  a  passenger  train  by  courtesy  of  the 
conductor  without  paying  fare,  although  in  violation  of  the 
rule  of  the  company,  is  entitled  to  the  same  care  which  is 
due  a  passenger  for  hire.  In  Thompson  on  Carriers  of  Pas- 
sengers, page  44,  the  rule  is  thus  stated:  "The  simple  fact 
that  an  agent  of  the  carrier  violates  his  duty,  and  invites  a 
person  to  ride  free,  without  collusion  on  his  part  with  the 
agent  to  defraud  the  carrier,  will  not  operate  so  as  to  de- 
prive him  of  his  remedy  as  a  passenger,  if  he  is  injured 
through  carelessness  of  the  carrier's  agents."  In  Wilson  v. 
Middlesex  R.  R.  Co.,  107  Mass.  108,  9  Am.  Rep.  11,  the  driver 
of  a  horse-car  invited  a  person  to  get  on  the  car,  and  while 
thus  traveling  he  was  injured.  The  court  said:  **A  master 
is  bound  by  the  acts  of  his  servant  in  the  course  of  his  em- 
ployment. They  are  deemed  to  be  the  act  of  the  master." 
In  Hutchinson  on  Carriers,  section  1020,  it  is  said :  *  *  A  child 
riding  on  a  street-car  upon  the  invitation  of  the  driver  is  a 
passenger,  and  entitled  to  protection  as  such."  In  6  Cyc. 
541,  the  rule  is  thus  stated:  "While  it  would  '^^^  seem  rea- 
sonable that  newsboys  or  children  who  are  permitted  to  ride 
on  a  car  gratuitously  with  knowledge  that  the  employe  giv- 
ing the  permission  has  no  authority  to  do  so  are  not  passen- 
gers, such  doctrine  is  not  supported  by  the  weight  of  author- 
ity, and  there  are  many  cases  holding  that  a  child  accepting 
the  invitation  of  a  person  in  charge  of  a  railroad  or  street- 
car to  ride  thereon,  without  any  payment  of  fare  being  in- 
tended, becomes  a  passenger,  with  reference  to  whose  safety 
the  carrier  has  the  same  liability  as  with  reference  to  a  pay- 
ing passenger."  This  doctrine  finds  support  in  the  follow- 
ing cases:  Little  Rock  Traction  &  E.  Co.  v.  Nelson,  66  Ark. 
494,  52  S.  W.  7 ;  Brennan  v.  Fair  Haven  etc.  R.  Co.,  45  Conn. 
284,  29  Am.  Rep.  679;  Buck  v.  People's  St.  R.  etc.  Co.,  108 
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Mo.  179, 18  S.  W.  1090;  Danbeck  v.  New  Jersey  Traction  Co., 
57  N.  J.  L.  463,  31  Atl.  1038. 

Applying  the  doctrine  above  announced  to  the  facts  of 
this  case,  we  find  that  the  driver  was  in  charge  of  the  bus, 
and  as  such  was  authorized  to  receive  passengers.  He  in- 
vited the  appellee,  a  hunchback  negro  boy,  who  was  only 
fifteen  years  of  age,  to  ride  with  him.  This  act  was  within 
the  scope  of  his  employment.  The  boy  was  not  merely  the 
guest  of  the  driver,  but  became  a  passenger  to  whom  appel- 
lant owed  the  same  duty  that  it  did  to  other  passengers. 
When,  therefore,  appellee  was  injured  by  the  driver's  negli- 
gence, appellant  became  liable  in  damages.  The  doctrine 
announced  in  the  case  of  Corrigan  v.  Hunter  (Ky.),  122  S. 
W.  131,  has  no  application  to  this  case.  Corrigan  was  not 
a  common  carrier.  His  trainer  was  authorized  to  place  upon 
his  horses  only  such  boys  that  had  been  selected  and  employed 
for  that  purpose.  The  trainer  had  no  authority  to  select  and 
employ  boys.  His  act  in  placing  ^^^  upon  a  horse  a  boy 
who  had  not  been  selected  or  employed  for  that  purpose 
was  not  within  the  scope  of  his  employment.  In  the  case  at 
bar  the  appellant  was  engaged  in  the  business  of  carrying 
passengers.  Its  driver  had  a  right  to  accept  passengers. 
When  he  invited  the  boy  to  ride  with  him,  it  then  became 
appellant's  duty  to  exercise  toward  the  boy  the  same  care 
that  the  law  requires  in  case  of  passengers  who  pay  their 
fare.  Nor  do  we  think  the  court  erred  in  excluding  the  testi- 
mony to  the  effect  that  appellant's  officers  had  forbidden  ap- 
pellee to  ride  on  the  bus.  When  appellant  placed  Crowell 
in  charge  of  its  bus,  it  gave  to  him  the  same  authority  to 
accept  or  receive  passengers  that  its  officers  possessed.  It  is 
therefore  no  defense  to  appellee's  cause  of  action  that  one  of 
appellant's  officers  forbade  him  to  ride  on  the  bus,  when  an- 
other employe  of  appellant,  who  was  at  the  time  in  charge 
of  the  bus  and  who  had  the  authority  to  invite  passengers 
to  ride  with  him,  invited  appellee  to  do  so.  Where  a  boy's 
leg  is  broken  at  a  point  between  the  knee  and  the  thigh,  and 
he  is  compelled  to  remain  in  bed  for  about  four  months  and 
to  walk  on  crutches  for  some  three  months  more,  we  cannot 
say  that  a  verdict  for  nine  hundred  dollars  is  excessive. 
We  have  sustained  verdicts  for  much  larger  sums  in  cases 
of  broken  limbs:  Danville  etc.  Turnpike  Co.  v.  Stewart.  2 
Met.  119 ;  City  of  Louisville  v.  Adams,  30  Ky.  Law  Rep.  1129, 
100  S.  W.  218. 

Perceiving  no  error  in  the  record  prejudicial  to  the  sub- 
stantial rights  of  appellant,  the  judgment  is  affirmed. 


As  to  the  Liability  of  a  Carrier  to  Persons  Biding  Gratuitously  by 
Invitation  of  its  employes,  see  the  note  to  Illinois  Cent.  R.  R.  CJo.  v. 
O'Keefe,  61  Am.  St.  Rep.  83.  Where  it  is  the  custom  of  a  street 
railway  to  carry  children  without  the  payment  of  fare  when  riding 
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with  other  persons,  there  is  no  doubt  that  the  relation  of  carrier  and 
passenger  exists  between  the  railway  and  the  children,  making  it 
answerable  for  injuries  to  them  due  to  the  negligence  of  its  employes: 
Ball  V.  Mobile  Light  etc.  Co.,  146  Ala,  309,  119  Am.  St.  Eep.  32. 

The  Owner  of  a  Wagon  Who  Places  It  in  Charge  of  a  Skillful  Driver 
is  not  liable  for  the  death  of  a  child  who  climbs  on  the  vehicle  at 
the  invitation  of  the  driver  and  is  killed  in  alighting  therefrom,  if 
the  driver  is  without  authority  to  extend  such  invitation  and  his  act 
is  not  within  the  scope  of  his  employment  or  in  furtherance  of  his 
emplover's  business:  Foster-Herbert  Cut  Stone  Co.  v.  Pugh,  115  Tenn. 
688,  112  Am.  St.  Eep.  881. 


STRATMAN  v.  COMMONWEALTH. 

[137  Ky.  500,  125  S.  W.  1094.] 

SUNDAY  LAW — Discrimination  Against  Barbers. — The  legis- 
lature cannot  put  the  business  of  barbering  in  a  class  by  itself  and 
visit  upon  barbers  a  heavier  penalty  for  working  on  Sunday  than  is 
imposed  on  other  persons  who  follow  their  usual  vocations  on  that 
day,  where  the  constitution  prohibits  special  laws  where  general  laws 
can  be  made  applicable,  or  upon  the  subiect  of  punishment  for  crime, 
(p.  306.) 

Kohn,  Baird,  Sloss  &  Kohn,  Edwards,  Ogden  &  Peak,  Her- 
man jNIorris,  Jas.  G.  Denny  and  Greorge  C.  Webb,*  for  the 
appellant. 

James  Breathitt,  attorney  general,  Jos.  M.  Huffaker, 
O'Neal  &  O'Neal,  C.  H.  Morris,  Tom  B.  McGregor  and 
Pryor,  Sapinsky  &  Castleman,  for  the  commonwealth. 

^^^  LASSING,  J.  This  appeal  involves  the  constitution- 
ality of  section  1322  of  the  Kentucky  Statutes  (Russell's 
Stats.,  sec.  3665),  in  which  it  is  made  unlawful  to  open  a 
barber-shop  on  Sunday  and  engage  in  the  business  of  bar- 
bering. A  penalty  different  from  that  fixed  by  section 
1321,  which  is  the  general  Sunday  law,  is  provided.  Ap- 
pellant was  proceeded  against  by  penal  action  for  the  re- 
covery of  fines  aggregating  fift^^-five  dollars  for  violating 
this  section  of  the  statutes  on  eleven  different  counts.  He 
filed  a  general  demurrer  to  the  petition,  which  was  over- 
ruled. He  thereupon  declined  to  plead  further,  and  judg- 
ment was  rendered  against  him. 

The  act  in  question  was  passed  March  27,  1893,  and  is 
as  follows:  "That  any  person  who  engages  in  the  business 
of  barbering  on  Sunday  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  fined  not 
more  than  five  dollars,  and  upon  a  second  conviction  for 
a  like  offense,  shall  be  fined  not  less  than  ten  dollars,  and 
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not  more  than  twenty-five  dollars,  or  imprisoned  in  the 
county  jail  for  a  period  of  not  less  than  five  days  nor  more 
than  ten  days,  or  be  both  fined  and  imprisoned,  at  the  dis- 
cretion of  the  court":  Laws  1891-93,  c.  170. 

Two  grounds  are  relied  upon  for  reversal:  First,  that 
the  act  is  unconstitutional,  because  it  violates  subsection 
29,  of  section  59,  of  the  constitution,  which  provides,  "In 
all  other  cases  where  the  general  law  can  be  made  appli- 
cable no  special  law  shall  be  enacted";  and,  second,  that 
it  is  violative  of  subsection  4  of  section  59,  which  prohibits 
the  General  Assembly  from  passing  any  local  or  special  acts 
concerning  various  subjects,  among  which  there  are  enu- 
merated in  '^^^  subsection  4,  the  following:  "Punishment 
for  Crimes — Remission  of  Fines.  To  regulate  the  punish- 
ment of  crimes  or  misdemeanors  or  to  remit  fines,  penalties 
or  forfeitures. '  * 

Section  1321  of  the  Kentucky  Statutes,  which  makes  it 
unlawful  for  one  to  pursue  his  usual  vocation  on  Sunday, 
and  provides  a  penalty  for  so  doing,  is  as  follows:  "No 
work  or  business  shall  be  done  on  the  Sabbath  day,  except 
the  ordinary  household  offices,  or  other  work  of  necessity 
or  charity,  or  work  required  in  the  maintenance  or  opera- 
tion of  a  ferry,  skiff  or  steamboat,  or  steam  or  street  rail- 
roads. If  any  person  on  the  Sabbath  day  shall  be  found 
at  his  own,  or  at  any  other  trade  or  calling,  or  shall  employ 
his  apprentices,  or  other  person,  in  labor  or  other  business, 
whether  the  same  be  for  profit  or  amusement,  unless  such 
as  is  permitted  above,  he  shall  be  fined  not  less  than  two 
nor  more  than  fifty  dollars  for  each  offense.  Every  per- 
son or  apprentice  so  employed  shall  be  deemed  a  separate 
offense.  Persons  who  are  members  of  a  religious  society, 
who  observe  as  a  Sabbath  any  other  day  in  the  week  than 
Sunday,  shall  not  be  liable  to  the  penalty  prescribed  in  this 
section,  if  they  observe  as  a  Sabbath  one  day  in  each  seven, 
as  herein  provided." 

It  is  most  earnestly  urged  that,  inasmuch  as  by  this  gen- 
eral law  all  persons  are  prohibited  from  doing  any  work  or 
business  on  the  Christian  Sabbath,  with  certain  exceptions, 
it  applies  with  as  much  force  to  barbers  as  to  those  engaged 
in  any  other  vocation,  calling  or  trade,  and  that  therefore, 
as  this  general  law  covers  the  subject  and  provides  a  pen- 
alty for  its  violation,  the  enactment  of  section  1322  is  vio- 
lative, first  of  subsection  29,  above  referred  to,  and  also  of 
subsection  4,  in  that  it  provides  a  penalty  or  punishment 
^^^  for  barbers  who  violate  the  Christian  Sabbath  different 
from  that  which  is  provided  by  law  for  the  punishment  of 
others  who  violate  the  Sabbath.  It  is  not  contended  that 
the  legislature  is  without  authority  to  visit  upon  a  certain 
class  or  character  of  violations  of  the  Sabbath  a  higher  or 
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greater  penalty  than  that  visited  upon  other  violations ;  but 
the  ground  upon  which  such  higher  or  more  excessive  pun- 
ishment is  justified  is  that  the  acts  punished  are  especially 
hurtful,  obnoxious  or  injurious  to  society,  and  that,  as  the 
business  of  barbering  could  not  be  so  considered,  the  legis- 
lature was  without  authority  to  single  it  out  and  provide 
for  it  a  penalty  different  from  that  which  might  be  imposed 
upon  the  baker,  or  the  merchant,  or  the  bootblack,  or  the 
grocer,  who  should  be  found  guilty  of  following  his  usual 
vocation  on  the  Sabbath. 

In  the  case  of  Commonwealth  v.  Porter,  113  Ky.  575,  24 
Ky.  Law.  Rep.  364,  68  S.  W.  621,  in  construing  subsection 
4  of  section  59,  this  court  said:  "In  the  more  recent  case 
of  Richardson  v.  Boske,  111  Ky.  893,  23  Ky.  Law  Rep.  1209, 
64  S.  W.  919,  it  was  decided  that  numerous  special  laws 
relating  to  the  fiscal  affairs  of  Kenton  and  Campbell  coun- 
ties were  repealed  by  the  adoption  of  the  general  law  with 
reference  thereto.  When  the  case  of  Commonwealth  v. 
Cain,  14  Bush,  525,  was  decided,  the  constitution  did  not 
prohibit  special  legislation,  like  that  embodied  in  the  char- 
ter of  the  gas  company  and  the  Warren  Deposit  Bank,  and, 
as  a  result,  innumerable  special  laws  were  enacted,  pre- 
scribing different  penalties  for  the  same  offense  when  com- 
mitted in  different  counties  of  the  state.  And  the  consti- 
tutional convention  intended  by  the  enactment  of  section 
59  and  the  schedule  of  the  constitution  to  prohibit  this  char- 
acter ^"'*  of  legislation,  and  that  they  should  be  superseded 
by  the  adoption  of  general  laws  uniform  in  punishment  and 
application  throughout  the  commonwealth.  As  was  well 
said  in  McTigue  v.  Conmionwealth,  99  Ky.  66,  17  Ky.  Law 
Rep.  1418,  35  S.  W.  121:  'Within  the  spirit  of  the  consti- 
tution, if  not  within  its  very  letter,  the  law  must  inflict 

like  penalties  for  the  offenses We  may  well  denounce 

as  a  delusion  the  crowning  boast  of  the  constitution  that 
systematic  uniformity  in  the  administration  of  the  law  had 
been  provided  for  with  proximate  perfection,  if  this  monu- 
ment of  local  inconsistencies  shall  continue  to  mar  the  sym- 
metry   of    our   statutes Even  without  legislation,  all 

laws  not  consistent  with  its  spirit,  which  are  not  in  terms 
repealed  or  made  consistent  in  the  meantime,  stand  repealed 
at  the  expiration  of  six  years  after  the  adoption  of  the  con- 
stitution.' " 

There  is  nothing  in  the  business  of  barbering  that  is  dan- 
gerous, hurtful  or  injurious  to  society,  and  the  reason  for 
singling  out  this  business  and  putting  it  in  a  class  by  itself, 
and  visiting  upon  those  who  make  their  living  by  following 
it  a  more  severe  punishment  than  is  imposed  upon  others 
who  violate  the  Christian  Sabbath  by  following  their  usual 
vocations,  is  wanting.     In  fact,  instead  of  being  hurtful  to 
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society,  there  is  no  trade,  perhaps,  that  lends  so  much  to 
the  comfort,  convenience,  cleanliness  and  good  looks  of  the 
male  portion  of  our  citizenship.  By  many  the  barber  is 
not  looked  upon  as  a  luxury,  but  as  a  necessity,  and  there 
is  much  to  be  said  in  favor  of  the  position  of  those  Avho  hold 
that  it  is  as  necessary  that  the  barber-shop  should  remain 
open  a  reasonable  time  on  Sunday,  for  the  accommodation 
of  those  absolutely  in  need  of  the  barber's  services,  as  it 
is  that  the  livery-stable,  ^^^  the  drug-store,  the  news-stand, 
or  the  restaurant  should  be  kept  open  for  the  accommoda- 
tion and  convenience  of  the  public.  While  we  do  not  sub- 
scribe to  the  idea  that  the  work  of  barbering  on  Sunday 
may  be  classed  as  a  necessity,  still  we  are  of  opinion  that  it 
is  not  such  a  business  as  w^arranted  the  legislature  in  put- 
ting it  into  a  class  by  itself,  and  visiting  upon  the  barber 
a  penalty  more  severe  and  different  from  that  imposed  upon 
others  who  follow  their  usual  vocations  on  Sunday. 

Counsel  for  appellant  asks  that  if  there  were  no  general 
Sunday  law,  and  the  only  provision  of  the  statute  in  re- 
gard to  working  on  Sunday  was  section  1322,  relating  to 
barbers,  would  the  courts  hold  that  the  legislature  had  the 
right  to  pick  out  barbers  as  a  class  and  make  it  unlawful 
for  them  to  work  on  Sunday,  while  all  other  tradespeople, 
merchants,  and  artisans  might  work  on  that  day  ?  We  think 
not.  While  the  legislature  has  the  undoubted  right  to 
classify  businesses,  occupations  or  trades,  for  the  purpose 
of  exercising  the  police  power  of  the  state,  it  has  been  held 
that  such  classification  must  be  reasonable  and  natural. 
Here  the  police  power  is  exercised,  not  against  the  trade, 
but  the  violation  of  the  Christian  Sabbath.  It  is  not  bar- 
bering that  the  law  seeks  to  prevent,  but  merely  barbering 
on  Sunday — the  violation  of  the  Christian  Sabbath.  The 
business  of  barbering  on  the  Christian  Sabbath  is  fully  cov- 
ered and  provided  for  by  section  1321,  and  hence  no  neces- 
sity for  section  1322  exists. 

The  right  of  the  legislature  to  pass  local  or  special  legis- 
lation is  considered  and  discussed  in  the  case  of  City  of 
Louisville  v.  Kuntz,  104  Ky.  584,  20  Ky.  Law  Rep.  805,  47 
S.  W,  592.  In  that  case  reference  is  made  to  the  several 
cases  in  which  special  acts  had  ^^^  been  held  to  be  consti- 
tutional, but  it  is  pointed  out  that  the  reason  therefor  was  be- 
cause those  cases  were  decided  prior  to  the  date  upon  which 
the  present  constitution  was  adopted.  Evidently,  if  the 
same  question  had  arisen  since  the  adoption  of  the  present 
constitution,  the  rule  would  have  been  otherwise.  Questions 
similar  to  the  one  under  consideration  have  been  raised 
and  passed  upon  by  the  courts  of  last  resort  in  other  states 
having   constitutional  provisions  similar  to   our   own,   and 
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with  one  exception  such  acts  have  been  held  to  be  nncon- 
stitutional. 

In  Missouri  th«  constitution  is  very  like  our  own,  in  that 
it  provides  that  no  local  or  special  laws  shall  be  passed, 
and  that,  where  a  general  law  can  be  made  applicable,  no 
local  or  special  law  shall  be  enacted ;  and  the  supreme  court 
of  that  state  passed  upon  the  validity  of  a  special  barber's 
act  in  the  case  of  State  v.  Granneman,  132  Mo.  326,  33  S. 
"W.  784,  and,  in  holding  it  to  be  unconstitutional,  said : 
"Barbering  is  laboring,  and  the  object  of  the  act  is  to  en- 
force an  observance  of  the  Sabbath  and  to  prohibit  that 
kind  of  labor  on  that  day.  The  jwlicy  of  our  state  is  to 
compel  the  observance  of  Sunday  as  a  day  of  rest,  and  if 
this  may  be  done  by  a  general  law,  applicable  alike  to  all 
classes  and  kinds  of  labor,  then  the  act  falls  within  the 
inhibition  of  the  paragraph  of  the  constitution  quoted,  which 
prohibits  the  legislature  from  passing  a  special  law  where 

the  general  law  can  be  made    applicable The    fact 

that  labor  on  Sunday  may  be  prohibited  by  proper  legisla- 
tion as  a  police  regulation  does  not  place  the  act  beyond 
or  without  the  inhibition  of  the  constitution.  If  the  act  is 
valid,  then  why  may  not  the  legislature,  by  one  act,  pro- 
hibit the  farmer  from  laboring  on  Sunday,  by  another  the 
blacksmith,  and  so  on,  until  all  '^^  kinds  of  labor  on  that 
day  are  prohibited?  Clearly  this  may  be  done  by  a  general 
law  embracing  all  kinds  of  labor.  The  object  of  the  con- 
stitution is  manifest.  It  was  to  prohibit  special  and  local 
legislation  and  to  substitute  a  general  law  in  place  of  it 
wherever  by  a  general  law  the  same  ends  could  be  accom- 
plished." 

In  Indiana  the  constitution  is  like  our  own,  and  in  the 
case  of  Armstrong  v.  State,  170  Ind.  188,  84  N.  E.  3,  15  L. 
R.  A.,  N.  S.,  646,  in  passing  upon  the  validity  of  a  special 
barbers'  act  which  imposed  a  punishment  different  from 
that  which  the  violation  of  the  general  Sunday  law  provided 
for,  the  court  said:  "It  is  well  settled  that  a  law  is  not 
necessarily  general  merely  because  it  operates  upon  all 
within  a  defined  class,  but  back  of  that  fact  must  be  found 
a  substantial  reason  why  it  is  made  to  operate  upon  such 
class.  Classifications,  when  alloAvable,  can  only  be  made 
upon  natural,  intrinsic  or  constitutional  distinctness,  and 
special  privileges,  peculiar  disabilities  or  burdensome  con- 
ditions in  the  exercise  of  a  common  right  may  not  be  con- 
ferred or  imposed  upon  a  class  of  persons  arbitrarily  se- 
lected from  the  general  body  of  citizens  standing  in  the 
same  relation  to  the  subject  matter  of  the  law.  The  class 
against  which  this  act  was  directed  was  manifestly  chosen 
arbitraril}',  and  without  substantial  ground  upon  which  to 
justify  the  diversity  of  legislation.     The  business  of  bar- 
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bering  is  cleanly  in  itself,  and  ordinarily  conducted  in  a 
quiet  and  orderly  way,  and  the  suspension  of  such  work 
on  Sunday  cannot  be  said  to  promote  the  health,  comfort 
or  safety  and  welfare  of  society  in  general  in  any  manner 
or  to  any  degree  other  and  different  from  a  cessation  of 
work  in  the  ordinary  vocations  of  life.  It  must  follow, 
therefore,  '*^**  that  this  act  is  special  legislation,  and  viola- 
tive of  the  constitution,  and  void." 

The  supreme  court  of  California,  in  Ex  parte  Jentzsch, 
112  Cal.  468,  44  Pac.  803,  32  L.  R.  A.  664,  in  holding  a  sim- 
ilar act  to  be  unconstitutional,  said:  "The  laboring  barber, 
engaged  in  the  most  respectable,  useful  and  cleanly  pursuit, 
is  singled  out  from  the  thousands  of  his  fellows  in  other 
employments,  and  told  that,  willy-nilly,  he  shall  not  work 
upon  holidays  and  Sundays  after  12  o'clock  noon.  His 
wishes,  tastes  or  necessities  are  not  consulted.  If  he  labors, 
he  is  a  criminal.  Such  protection  to  labor,  carried  a  little 
further,  would  send  him  from  the  jail  to  the  poorhouse. 
How  comes  it  that  the  legislative  eye  was  so  keen  to  discern 
the  needs  of  the  oppressed  barber,  and  yet  was  blind  to  his 
toiling  brother  in  another  vocation?  Steam-car  and  street- 
car operatives  toil  through  the  long  and  weary  Sunday 
hours;  so  do  mill  and  factory  hands.  There  is  no  Sunday 
period  of  rest,  and  no  protection,  for  the  overworked  em- 
ployes of  our  daily  papers.  Do  these  not  need  rest  and  pro- 
tection? The  bare  suggestion  of  these  considerations  shows 
the  injustice  and  the  inequality  of  the  law.  In  brief, 
whether  or  not  a  general  law  to  promote  rest  from  labor  in 
all  business  vocations  may  be  upheld  as  within  the  due  ex- 
ercise of  police  power,  as  imposing  for  its  welfare  a  needed 
period  of  repose  upon  the  whole  community,  a  law  such  as 
this  certainly  cannot.  A  law  is  not  always  general  because 
it  operates  upon  all  within  a  class.  There  must  be  back  of 
that  a  substantial  reason  why  it  is  made  to  operate  upon  a 
class,  and  not  generally  upon  all.  As  was  said  in  Pasadena 
V.  Stimpson,  91  Cal.  238,  27  Pac.  604:  'The  conclusion  is 
that,  although  a  law  is  general  and  constitutional  when  it 
applies  ^^^  equally  to  all  persons  embraced  in  a  class 
founded  upon  some  natural  or  intrinsic  or  constitutional  dis- 
tinction, it  is  not  general  or  constitutional  if  it  confers  par- 
ticular privileges  or  imposes  peculiar  disabilities  or  burden- 
some conditions  in  the  exercise  of  a  common  right,  upon  a 
class  of  persons  arbitrarily  selected  from  the  general  body 
of  those  who  stand  in  precisely  the  same  relation  to  the  sub- 
ject of  the  law.'  And  in  Darcy  v.  San  Jose,  104  Cal.  642, 
38  Pac.  500:  'This  classification,  however,  must  be  founded 
upon  differences  which  are  either  defined  by  the  constitu- 
tion or  natural,  and  which  will  suggest  a  reason  which  might 
rationally  be  held  to  justify  the  diversity  in  the  legislation.' 
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In  the  case  of  our  cities  the  constitution  itself  decrees  a 
classification  by  population,  and  the  differing  exigencies  of 
municipal  government  require  that  laws  operating  upon  any 
class  should  be  held  general;  otherwise,  the  constitutional 
scheme  itself  is  overthrown.  But  in  a  law  such  as  this  no 
reason  has  been  or  can  be  shown  why  the  followers  of  one 
useful  and  unobjectionable  employment  should  be  debarred 
from  the  right  to  labor  upon  certain  days,  and  others  in 
like  classes  of  employment  be  not  so  barred.  If  it  be  con- 
stitutional to  single  one  such  class  and  debar  its  members 
from  the  right  to  labor  upon  certain  days,  it  would  be  con- 
stitutional to  prohibit  them  from  following  their  vocation 
upon  six  days  of  the  week.  When  any  one  such  class  is 
singled  out  and  put  under  the  criminal  ban  of  a  law  such  as 
this,  the  law  not  only  is  special,  unjust  and  unreasonable 
in  its  operation,  but  it  works  an  invasion  of  individual  lib- 
erty— the  liberty  of  free  labor,  which  it  pretends  to  protect. 
....  Here,  however,  a  designated  class  is  based  upon  no 
distinction,  and  as  is  said  by  Judge  ^^^  Oooley:  'Everyone 
has  the  right  to  demand  that  he  be  governed  by  general 
rules;  and  a  special  statute,  that  singles  his  case  out  as  one 
to  be  regulated  by  a  different  law  from  that  which  is  ap- 
plied to  all  similar  cases,  would  not  be  legitimate  legislation, 
but  an  arbitrary  mandate  unrecognized  by  the  law.'  "  It 
will  be  observed  from  the  opinion  that  the  constitutional 
provision  of  California  is  similar  to  that  of  this  state  in  so 
far  as  it  declares  that  no  local  or  special  laws  shall  be  passed 
in  cases  where  general  laws  can  be  made  applicable. 

In  Eden  v.  People,  161  111.  296,  52  Am.  St.  Rep.  365,  43 
N.  E.  1108,  32  L.  R.  A.  659,  in  passing  upon  the  constitution- 
ality of  a  law  prohibiting  barbering  on  Sunday,  the  court 
in  conclusion  said:  "If  the  public  welfare  of  the  state  de- 
mands that  all  business  and  all  labor  of  every  description, 
except  works  of  necessity  and  charity,  should  cease  on  Sun- 
day, the  first  day  of  the  week,  and  that  day  should  be  kept 
as  a  da,y  of  rest,  the  legislature  has  the  power  to  enact  a 
law  requiring  all  persons  to  refrain  from  their  ordinary 
callings  on  that  day:  Cooley's  Constitutional  Limitations, 
725.  All  will  then  be  placed  on  a  perfect  equality,  and  no 
one  can  complain  of  an  unjust  discrimination.  But  when 
the  legislature  undertakes  to  single  out  one  class  of  labor, 
harmless  in  itself,  and  condemn  that  and  that  alone,  it  tran- 
scends its  legitimate  powers,  and  its  action  cannot  be  sus- 
tained." 

The  supreme  court  of  New  York,  where  the  constitution 
is  similar  to  our  own,  by  a  divided  court,  held  a  special  bar- 
ber's act  to  be  constitutional. 

We  are  not  cited  to,  nor  have  we  found,  an  authority 
:from  any  other  court,  regulated  by  constitutional  provisions 
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similar  to  our  own,  which  holds  '^^^  an  act  similar  to  the 
one  under  consideration  to  be  constitutional.  It  is  true  the 
courts  of  last  resort  of  Michigan,  Oregon  and  Tennessee 
have  held  similar  acts  constitutional;  but  there  is  nothing- 
in  the  constitutions  of  those  states  prohibiting  the  legisla- 
tures from  passing  local  or  special  legislation,  and  those 
cases  cannot  enter  into  our  consideration  in  determining 
what  the  weight  of  authority  is  elsewhere.  Excluding  them 
from  consideration,  the  decided  weight  of  authority  is 
against  the  constitutionality  of  such  an  act.  Giving  to  the 
opinions  of  the  courts  above  referred  to,  bearing  upon  this 
question,  in  those  states  having  constitutional  provisions 
similar  to  our  own,  the  weight  and  consideration  to  which 
they  are  entitled,  we  are  constrained  to  hold  that  the  act 
in  question  discriminates  unjustly  and  unreasonably  against 
a  class  engaged  in  a  perfectly  harmless  pursuit.  No  good 
reason  is  shown  for  such  discrimination,  and,  the  offense 
being  fully  covered  by  section  1321,  there  was  no  necessity 
for  the  passage  of  section  1322.  It  contravenes  two  plain 
provisions  of  the  constitution,  and  is,  because  thereof,  inop- 
erative and  void. 
Judgment  reversed. 


A  statute  Making  It  Unlaw f til  for  Barkers  to  Do  Business  on  Sunday, 
and  applying  to  them  alone,  is  unconstitutional  as  depriving  them 
of  their  property  without  due  process  of  law:  Eden  v.  People,  161 
111.  296,  52  Am.  St.  Rep.  365.  For  other  decisions  on  this  question,, 
see  People  v.  Bellet,  99  Mich.  151,  41  Am.  St.  Rep.  589;  People  v. 
Havnor,  149  N.  Y.  195,  52  Am.  St.  Rep.  707. 

The  Fact  That  a  Sunday  Law  Exempts  from  Its  Provisions  hotels,, 
boarding-houses,  baths,  restaurants,  livery-stables,  retail  drug-stores, 
and  such  manufacturing  establishments  as  are  usually  kept  in  con- 
stant operation,  does  not  show  that  an  arbitrary  classification  has 
been  adopted:  State  t.  Sopher,  25  Utah,  318,  95  Am.  St.  Rep.  845. 

A  Statute  Forbidding  the  Sale  on  Sunday  of  Meats,  Groceries  and 
Wearing  Apparel,  but  permitting  the  sale  of  fruit,  confectionery  and 
tobacco,  is  not  unconstitutional  as  special  or  class  legislation:  Stat» 
V.  Justus,  91  Minn.  447,  103  Am.  St.  Rep.  521. 
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CHESAPEAKE    AND    OHIO   RAHiWAY    COMPANY   v. 

AUSTIN. 

[137  K7.  611,  126  S.  W.  144.] 

CABBIES — Budeness  to  Passenger — Evidence. — In  an  action 
by  a  passenger  for  damages  from  improper  transportation,  evidence 
of  what  occurred  between  the  conductor  and  other  passengers,  un- 
known to  her,  is  not  admissible  to  show  improper  conduct  toward 
her.     (p.  309.) 

CABBIES  —  Discourtesy  of  Conductor  to  Passenger. — A  con- 
ductor, on  a  hot  day  with  a  large  crowd  to  manage,  is  not  required 
to  look  amiable,  if  be  does  noi  treat  passengers  with  discourtesy. 
(p.  309.) 

CABBIEB — Crowded  Cars — ^Evidence  In  Extenuation. — In  an 
action  by  a  passenger  for  damages  from  improper  transportation  be- 
cause of  crowded  cars  at  the  time  of  a  county  fair,  the  carrier  should 
be  permitted  to  show  that  it  had  no  notice  of  extra  travel  that  would 
require  more  than  the  usual  trains,  and  that  hitherto  the  ordinary 
trains  had  been  sufficient  on  such  occasions,     (pp.  309,  310.) 

CABBIEB — ^Liability  to  Wbite  Person  Biding  in  Colored  Car. 
It  is  an  actionable  wrong  for  a  railroad  company  to  disregard  the 
statute  requiring  separate  cars  for  white  and  colored  persons,  and 
require  a  white  person  to  ride  in  a  colored  car.  But  if  the  passenger 
voluntarily  rides  in  such  car,  rather  than  risk  getting  a  seat  in  an- 
other one,  she  can  recover  nothing  on  account  of  so  riding,  (pp. 
310,  311.) 

CABBIEB — Duty  to  Furnish  Seats. — It  is  the  Duty  of  a  rail- 
road company  to  provide  a  train  with  cars  reasonably  sufficient  to 
seat  and  carry  comfortably  as  many  persons  as  in  the  exercise  of 
ordinary  care  it  should  reasonably  anticipate  would  demand  to  be 
carried,     (p.  310.) 

CABBIEB — Failure  to  Provide  Accommodations. — A  railway 
company  is  liable  to  passengers  if  it  does  not  furnish  such  reason- 
able accommodations  as  it  reasonably  could  on  a  train,     (pp.  310,  311.) 

CABBIEB — Duty  to  Stop  a  Seasonable  Time  at  Station. — It 
is  the  duty  of  a  carrier  to  stop  its  train  at  a  station  a  reasonable 
time  for  passengers  demanding  passage  to  have  reasonable  oppor- 
tunity to  get  on.  If  it  fails  to  do  so,  by  reason  of  which  an  intend- 
ing passenger  is  left,  it  is  liable  for  such  damages  as  she  sustains, 
(p.  311.) 

CABBIEB — Discomfort  and  Humiliation  of  Passenger, — A  pas- 
senger may  recover  damages  for  humiliation  of  feelings  and  per- 
sonal discomfort  suffered  through  improper  accommodations  on  a 
train,     (p,  311.) 

CABBIEB — Damages  for  Unsuitable  Accommodations. — A  pas- 
senger who  remains  on  a  train,  knowing  its  crowded  condition,  can- 
not complain  if  she  is  furnished  such  accommodations  as  can  reason- 
ably be  furnished  on  it,     (p.  311.) 

CABBIEB — Duty  to  Stop  a  Seasonable  Time  at  Station, — If 
a  train  stops  at  a  station  the  reasonable  and  usual  length  of  time 
for  passengers  to  get  on,  a  person  who  fails  to  present  Herself  at 
the  train,  though  her  failure  is  due  to  the  presence  of  a  crowd, 
can  recover  nothing  for  being  left  there,     (p.  311.) 

CABBIES — Duty  of  Passenger  to  Minimize  Damages. — It  is 
incumbent  on  a  passenger  to  exercise  ordinary  care  to  minimize  her 
damages,  due  to  the  failure  of  the  carrier  to  furnish  reasonable  ac- 
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eommodations  on  its  train  or  to  stop  a  reasonable  time  at  a  station 
to  enable  her  to  board  the  train.  She  cannot  recover  for  any  suffer- 
ing or  loss  due  to  her  own  want  of  ordinary  care.     (p.  311.) 

"Willis  &  Todd,  for  the  appellant. 
Scott  &  Hamilton,  for  the  appellee. 

«i2  HOBSON,  J.  On  August  29,  1907,  the  ShelbyviUe 
Fair  was  being  held.  A  number  of  people  going  to  the  fair 
got  on  the  morning  Chesapeake  and  Ohio  west-bound  train 
at  Lexington;  others  at  Frankfort.  The  train  had  the  usual 
coaches,  and  when  it  left  Frankfort  it  was  ®*^  pretty  well 
filled.  When  it  reached  Bagdad  there  was  a  large  crowd 
there  to  get  on,  and  at  Christiansburg  another  large  crowd 
got  on.  Bagdad  is  ten  miles  from  ShelbyviUe  and  Christians- 
burg about  eight.  Mrs.  Virginia  Austin  was  one  of  the 
passengers  who  got  on  at  Bagdad,  having  a  round-trip  ticket 
to  ShelbyviUe.  According  to  her  testimony,  when  the  train 
pulled  into  Bagdad,  the  conductor  had  his  head  out  of  the 
window  of  the  smoker,  and  had  his  coat  off,  ordering  the 
brakeman  to  conduct  the  passengers  up  to  the  west  end  of 
the  coach,  which  was  then  occupied  by  negroes.  The  brake- 
man  took  them  to  that  end  of  the  coach,  and  they  got  on 
knowing  it  was  a  negro  coach,  but  not  knowing  that  there 
were  any  negroes  in  it.  There  were  two  men  and  a  negro 
woman  in  the  coach.  She  took  a  seat  with  a  friend  of  hers 
near  the  partition,  and  the  rest  of  her  party  also  took  seats 
in  the  coach  until  the  seats  were  filled.  After  the  train 
started  the  conductor  came  in.  He  did  not  say  anything 
to  her.  She  saw  him  quarreling  with  a  Mrs.  Booth,  who 
had  gotten  on  the  train  with  her,  but  could  not  hear  what 
he  said.  He  walked  quick  like  he  was  mad.  This  had  no 
special  effect  on  her.  She  was  not  afraid  of  the  conductor. 
The  condition  of  the  seats  was  filthy  with  coal  soot  and  cin- 
ders, and  the  floor  was  covered  with  spit.  She  reached 
ShelbyviUe  without  anything  further  happening,  went  to 
the  fair,  and  came  back  at  6:30  P.  M.  to  take  the  train  at 
7.  When  the  train  came,  she  was  not  near  when  it  stopped 
— there  was  such  a  crowd.  The  brakeman  said  not  to  rush 
on  the  train,  that  he  had  plenty  of  room  for  everybody. 
There  was  an  immense  crowd,  and,  before  she  got  near  the 
steps  or  had  an  opportunity  to  get  on  the  train,  it  pulled 
out.  She  and  her  party  then  hired  a  ®*'*  wagon  and  drove 
back  to  Bagdad,  ten  miles.  The  night  was  cold,  although 
the  day  had  been  very  hot,  and  she  had  no  wrap. 

On  the  other  hand,  the  conductor  of  the  day  train  testi- 
fied that,  when  the  train  reached  Bagdad,  he  was  on  the 
platform,  and  invited  the  people  to  get  on  at  the  west  end 
of  the  ladies'  coach,  while  the  brakeman  invited  others  to 
get  on  at  the  west  end  of  the  combination  carj  that  he  had 
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on  his  cap  and  summer  uniform;  that  the  plaintiff  made  no 
complaint  to  him  that  day;  that  most  of  the  passengers  who 
got  on  where  she  did  passed  on  through  the  colored  com- 
partment to  the  rear  of  the  train;  that  he  had  no  notice 
beforehand  of  any  special  crowd  going  to  Shelbyville  on  that 
day,  and  did  the  best  he  could  with  the  crowd;  that  there 
Avas  plenty  of  room  in  the  back  ears  for  the  people  who  got 
on  at  Bagdad,  not  seat  room,  but  standing  room,  and  that 
he  directed  the  people  at  Bagdad  to  pass  on  back.  The  tes- 
timony for  the  railway  company  as  to  the  night  train  was, 
in  substance,  that  the  train,  when  it  reached  Shelbyville, 
stopped  the  usual  length  of  time  for  passengers  to  get  on; 
that,  when  it  was  supposed  that  everj'^body  had  gotten  on 
who  wanted  to  get  on,  the  train  pulled  out.  The  records 
of  the  railway  company  showed  that  the  train  stopped  there 
that  night  six  minutes.  All  the  proof  showed  that  there 
was  a  very  large  crowd  at  the  station  that  night ;  that  sev- 
eral trains  were  to  leave  the  station ;  and  that  people  intend- 
ing to  take  passage  on  all  these  trains  were  crowded  up  on 
the  grounds.  The  case  was  submitted  to  the  jury  on  prac- 
tically this  proof,  and  there  was  a  verdict  and  judgment 
against  the  railway  company  for  two  hundred  dollars  in 
favor  of  Mrs.  Austin.  From  this  judgment  the  railway 
company  appeals. 

"^^  The  plaintiff  testified  on  the  trial  that  the  conductor 
was  drunk,  or  seemed  to  be  drunk.  But  she  does  not  tes- 
tify to  anything  he  said  or  did,  warranting  the  conclusion 
that  the  court  properly  excluded  the  evidence.  But  he  al- 
lowed a  large  amount  of  evidence  as  to  what  occurred  be- 
tween the  conductor  and  other  passengers.  As  none  of  this 
was  heard  by  the  plaintiff,  and  she  evidently  did  not  know  what 
was  said  to  the  other  passengers,  all  of  this  evidence  should 
have  been  excluded.  It  threw  no  light  on  the  case  of  the 
plaintiff.  The  conductor  was  not  rude  to  the  plaintiff. 
There  was  no  improper  conduct  on  his  part  toward  her,  and 
her  rights  are  not  affected  by  the  fact,  if  it  is  a  fact,  that 
in  the  confusion  the  conductor  said  that  to  other  passengers 
which  he  ought  not  to  have  said.  All  that  was  said  by  the 
conductor  not  in  the  plaintiff's  hearing  and  all  that  he  said 
unknown  to  her  should  have  been  excluded  from  the  jury. 
For  the  same  reason,  what  occurred  between  the  conductor 
and  Ben  Marshall  or  R.  C.  Hieatt  before  they  reached  Frank- 
fort should  have  been  excluded.  The  fact  that  the  con- 
ductor's face  was  red,  or  that  there  was  a  scowl  on  his  face, 
or  that  he  kept  saying,  "Tickets,  tickets,"  was  incompetent; 
the  conductor  being  naturally  a  man  of  red  complexion.  On 
a  hot  day,  with  a  big  crowd  to  manage,  he  was  not  required 
to  look  amiable,  provided  that  he  did  not  treat  the  plaintiff 
with  discourtesy.     The  court  should  have  permitted  the  de- 
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lendant  to  show  that  it  had  no  notice  of  any  extra  travel 
between  Lexington  and  Shelbyville  on  that  day  which  would 
require  more  than  the  usual  train,  and  that  the  train  which 
it  had  was  sufficient  under  all  ordinary  circumstances  to  ac- 
commodate all  offering  to  be  carried.  He  should  also  have 
permitted  the  defendant  to  show  that  the  usual  ****  train  had 
been  sufficient  to  carry  all  the  people  hitherto  to  the  Shelby- 
ville Fair,  and  that  they  had  no  reason  to  anticipate  that  it 
would  be  insufficient  on  that  day. 

There  was  nothing  in  the  evidence  to  justify  an  instruc- 
tion to  the  jury  to  find  for  the  plaintiff  if  the  plaintiff  was 
subject  to  indignities  and  humiliation  at  the  hands  of  the 
defendant's  agents  in  charge  of  the  train;  and  there  was 
nothing  in  the  evidence  to  show  that  it  was  possible  for 
those  in  charge  of  the  train  to  furnish  plaintiff  a  comfortable 
seat  in  a  first-class  car,  or  that  the  plaintiff  offered  herself 
as  a  passenger  on  the  train  in  due  time  when  it  reached 
Shelbyville  that  night.  The  undisputed  evidence  was  the 
plaintiff  did  not  offer  herself  as  a  passenger  at  all.  The  court 
properly  allowed  the  plaintiff  to  recover  if  she  was  required 
to  ride  in  the  car  set  apart  for  colored  passengers.  The  stat- 
ute requires  white  and  colored  passengers  to  be  carried  sepa- 
rately. The  railroad  company  has  no  right  to  disregard  the 
statute,  and,  if  it  requires  a  white  person  to  ride  in  the  col- 
ored car,  it  is  an  actionable  wrong.  "We  have  heretofore  held 
this  both  as  to  white  and  colored  passengers :  Quinn  v.  Louis- 
ville &  N.  R.  R.  Co.,  98  Ky.  231,  17  Kv.  Law  Rep.  811,  32 
S.  W.  742 ;  Wood  V.  Louisville  &  N.  R.  R.  Co.,  101  Ky.  703, 
19  Ky.  Law  Rep.  924,  42  S.  W.  349;  Louisville  &  E.  R.  R. 
Co.  V.  Vincent,  29  Ky.  Law  Rep.  1049,  96  S.  W.  898 ;  South- 
ern R.  R.  Co.  V.  Thurman,  28  Kv.  Law  Rep.  669,  90  S.  W. 
240,  2  L.  R.  A.,  N.  S.,  1108.  There  was  evidence  for  the 
plaintiff  to  the  effect  that  the  train  stopped  at  the  station 
only  a  second  or  two,  and  did  not  afford  her  a  reasonable 
opportunity  to  present  herself  for  carriage. 

^^''  In  6  Cyc.  582,  the  rule  as  to  passengers  on  crowded 
trains  is  thus  well  stated:  "The  carrier  is  bound  to  furnish 
seats  to  passengers  entitled  to  transportation,  if  practicable, 
and  the  passenger  may  refuse  to  give  up  his  ticket  or  pay  fare 
if  a  seat  is  not  furnished.  One  who  has  purchased  £i  ticket 
of  a  particular  class  is  entitled  to  accommodations  according 
to  his  ticket.  But  in  general,  the  passenger  who  elects  to  re- 
main on  a  particular  train  must  accept  the  reasonable  ac- 
commodations afforded  him  on  such  train."  In  lieu  of  the 
instructions  which  the  court  gave,  the  court  wiU,  on  another 
trial,  instruct  the  jury  in  effect  as  follows: 

"  (1)  It  was  the  duty  of  the  defendant  to  provide  its  train 
in  question  with  coaches  reasonably  sufficient  to  seat  and 
carry  comfortably  as  many  persons  as  in  the  exercise  of  or- 
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dinary  care  it  should  reasonably  have  anticipated  would  de- 
mand to  be  carried  thereon ;  and  if  it  failed  to  do  this,  or  did 
not  furnish  the  plaintiff  such  reasonable  accommodations  as 
it  reasonably  could  on  said  train,  or  if  it  required  plaintiff  to 
ride  in  the  car  set  apart  for  colored  people,  they  should  find 
for  her  the  damages  she  thereby  sustained. 

"(2)  It  was  the  duty  of  the  defendant  to  stop  its  train 
at  Shelby ville  a  reasonable  time  for  passengers  demanding 
passage  to  have  a  reasonable  opportunity  to  get  on,  and,  if 
it  failed  to  do  so  and  by  reason  of  this  plaintiff  was  left  at 
Shelbyville,  the  jury  should  find  for  her  the  damages  she 
thereby  sustained. 

"(3)  Unless  the  jury  find  as  set  out  in  No.  1  or  No.  2, 
they  should  find  for  defendant. 

"(4)  If  the  jury  find  for  the  plaintiff,  they  should  find 
for  her  such  a  sum  as  will  reasonably  compensate  ®^®  her  for 
any  humiliation  of  feelings  she  endured,  and  for  any  personal 
discomfort  she  suffered,  or  any  necessary  expense  she  incur- 
red which  was  the  direct  result  of  defendant's  failure  as  set 
out  in  No.  1  or  No.  2. 

"(5)  If  the  plaintiff  voluntarily  rode  in  the  colored  car. 
rather  than  risk  getting  a  seat  in  one  of  the  other  cars,  she 
can  recover  nothing  on  account  of  riding  in  that  car.  If  she 
was  not  directed  to  ride  in  the  colored  coach,  and  remained  on 
the  train  knowing  its  crowded  condition,  she  cannot  complain 
if  she  was  furnished  such  accommodations  as  could  reason- 
ably be  furnished  on  it.  If  the  train  stopped  at  Shelbyville 
the  reasonable  and  usual  length  of  time  for  passengers  to  get 
on,  and  plaintiff  failed  to  present  herself  at  the  train,  she  can 
recover  nothing  for  being  left  there,  although  she  failed  to  so 
present  herself  by  reason  of  the  crowd  at  the  station." 

In  cases  of  this  sort,  it  is  incumbent  on  the  plaintiff  to  ex- 
ercise ordinary  care  to  minimize  the  damages.  The  plaintiff 
cannot  recover  for  any  suffering  or  loss  which  was  due  to  her 
own  want  of  ordinary  care. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


DUTY  OF  CAERIERS  TO  FURNISH,  AND  BIGHT  OF  PASSEN- 
GERS TO  DEMAND,  SEATS. 
L  Duty  of  Carriers  to  Ftimisli  Seats. 

a.  General  Duty  to  Furnish  Seats,  312. 

b.  Excuse  for  not  Furnishing  Seats,  313. 
n.  Bight  of  Passenger  to  Demand  Seat. 

a.  Bight  to  Seat,  in  General,  314. 

b.  lieiusal  to  Give  Up  Ticket,  or  Pay  Fare,  if  not  Furnished 

With  Seat,  314. 
c  Must  Pay  Fare  or  Leave  Train,  315. 
d.  Ejected  from  Train  on  Befusal,  315. 
m.  Remedy  of  Passenger,  When  not  Given  a  Seat,  315. 
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I.    Duty  of  Carriers  to  Furnish  Seats. 

a.  General  Duty  to  Furnish  Seats.— It  is  a  well-settled  rule  that 
carriers  of  passengers  must  furnish  such  accommodations  as  are 
practicable,  and  that  this  requirement  includes  seats.  The  carrier 
is  bound,  in  fulfillment  of  its  contract,  to  provide  seats  for  its  pas- 
sengers when  practicable.  Failing  in  this,  it  has  violated  one  of  the 
essential  obligations  of  its  agreement.  It  can  no  more  claim  a  per- 
formance of  the  contract,  created  by  the  sale  of  a  ticket  or  the 
proffered  payment  of  fare  for  transportation  without  a  seat,  than 
to  furnish  a  seat  without  the  transportation.  The  one  implies  the 
other,  and  both  must  go  together,  else  the  company  has  failed  in  its 
obligation.  The  supplying  a  seat  is  not  only  a  reasonable  and  prac- 
ticable duty,  but  it  is  an  imperative  requirement  that  cannot  be 
avoided  by  any  act  of  the  company:  Bresewitz  v.  St.  Louis  etc.  Ry. 
Co.,  75  Ark.  242,  87  S.  W.  127,  70  L.  R.  A.  212;  Maples  v.  New 
York  &  N.  H.  Ry.  Co.,  38  Conn.  557,  9  Am.  Rep.  434;  Southern  Ry. 
Co.  v.  Wood,  114  Ga.  159,  39  S.  E.  922;  Illinois  C.  Ry.  Co.  v.  Jen- 
nings, 217  111.  140,  75  N.  E.  457;  Pittsburgh  &  St.  L.  Ry.  Co.  v.  Van 
Houten,  48  Ind.  90;  Chesapeake  &  O.  Ry.  v.  Austin,  137  Ky.  611, 
ante,  p.  307,  126  S.  W.  144;  Wyman  v.  Northern  P.  Ry.  Co.,  34 
Minn.  210,  25  N.  W.  349;  Louisville  etc.  Ry.  Co.  v.  Patterson,  69 
Miss.  421,  13  South.  697,  22  L.  R.  A.  259;' Davis  v.  Kansas  City 
etc.  Ry.  Co.,  53  Mo.  317,  14  Am.  Rep.  457;  Bennet  v.  Dutton,  10 
N.  H.  481;  Willis  v.  Long  Island  Ry.  Co.,  34  N.  Y.  670;  Clark  v. 
Railway  Co.,  40  Misc.  Rep.  691,  83  N.  Y.  Supp.  162;  Dennis  v.  Pitts- 
burg &  C.  S.  R.  R.,  165  Pa.  624,  31  Atl.  52;  Memphis  &  C.  Ry.  Co. 
v.  Benson,  85  Tenn.  627,  4  Am.  St.  Rep.  776,  4  S.  W.  5;  Galvestoi* 
H.  &  S.  Ry.  Co.  V.  Morris,  94  Tex.  505,  61  S.  W.  709;  Houston  &  T. 
Ry.  Co.  V.  Bryant,  31  Tex.  Civ.  App.  483,  72  S.  W.  885;  Texas  &  P. 
Ry.  V.  Rea  (Tex.  Civ.  App.),  74  S.  W.  939;  St.  Louis  S.  W.  Ry.  Co. 
of  Texas  v.  Little  (Tex.  Civ.  App.),  115  S.  W.  640;  Billinger  v.  Clyde 
S.  S.  Co.,  158  Fed.  511. 

In  the  case  of  St.  Louis  etc.  Ry.  Co.  v.  Leigh,  45  Ark.  368,  55 
Am.  Rep.  558,  in  regard  to  the  status  of  a  ticket  and  the  contract 
created  by  it,  the  court  said:  "The  conditions  of  this  contract  are 
not  subject  to  division,  so  as  to  apportion  the  component  parts.  It 
is  not  within  the  power  of  either  party  to  sever  the  terms  of  the 
contract,  and  demand  a  performance  of  the  whole,  while  he  him- 
self complies  with  a  part  only.  The  carrier  cannot  claim  a  surrender 
of  the  ticket  upon  a  proffer  by  it  of  transportation  alone,  because 
the  contract  calls  for  transportation  in  a  seat."  Also,  in  Harden- 
bergh  v.  St.  Paul  M.  &  M.  Ry.  Co.,  39  Minn.  3,  12  Am.  St.  Rep.. 
610,  38  N.  W.  625,  the  court  said:  "The  railroad  company,  like  all 
other  common  carriers  of  passengers,  must  provide  those  whom  it 
carries   with   the   usual,   reasonable   accommodations   for    comfort   in 

traveling,   including   seats A    railroad    company    must    furnish 

to   its   passengers   seats   as   well   as   mere   transportation,   and   cannot 
require  the  payment  of  fare  or  the  surrender  of  a  ticket  until  it  has 

furnished   both A   passenger   who   refuses   to   pay   fare   unless 

a   seat   is   provided    does    not    thereby    become    a   trespasser    on   the 
train":  Billinger  v.  Clyde  S.  S.  Co.,  158  Fed.  511,  517. 

In  the  case  of  Willis  v.  Long  Island  Ry.  Co.,  34  N.  Y.  670,  allud- 
ing to  the  duty  of  a  conductor,  the  court  said:   "It  is  as  much  his- 
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dnty  as  the  agent  of  the  company  to  see  that  each  passenger  is  fur- 
nished with  a  proper  seat,  as  it  is  to  require  him  to  pay  his  fare." 

b.  Excuse  for  not  Fumlshlng  Seats. — Extreme  cases  of  extra,  unex- 
pected travel,  of  which  the  carrier  had  no  notice,  and  where  the 
passenger,  when  he  presents  himself  for  transportation  is  advised 
by  the  company  of  the  crowded  condition  of  the  train,  or  when  it 
can  be  shown  that  he  had  independent  knowledge  of  such  fact,  to- 
gether with  the  fact  that  its  usual  trains  were  run,  that  such  were 
sufficient  under  ordinary  circumstances;  also  that  it  exercised  due 
care  in  calling  into  operation  all  its  means  at  hand,  may  serve  as  an 
excuse  for  not  furnishing  seats  sufficient  to  meet  the  extra  demand 
of  the  moment.  But  even  under  such  circumstances  the  passenger 
must  be  advised  or  have  knowledge  of  the  inability  of  the  company 
to  supply  him  with  a  seat  before  it  can  escape  its  contract  obliga- 
tion. It  was  said  in  the  case  of  Hardenbergh  v.  St.  Paul  M.  &  M. 
Co.,  39  Minn.  3,  12  Am.  St.  Eep.  610,  38  N.  W.  625:  "As  the  law 
does  not  require  unreasonable  things,  a  single  instance,  or  occasional 
instances,  of  insufficiency  in  the  amount  of  means  to  travel  caused 
by  a  rush  of  travel  not  reasonably  to  be  expected  by  the  company 
would  probably  be  excused."  Again,  in  St.  Louis  Southwestern 
Ey.  Co.  of  Texas  v.  Little  (Tex.  Civ.  App.),  115  S.  W.  640,  this  lan- 
guage is  used:  "It  would  follow  as  a  reasonable  and  applicable  rule 
of  law  that  a  railway  company  would  not  be  held  guilty  of  a  breach 
of  duty  to  provide  a  seat  for  the  passenger  where  under  proper 
pleadings  it  is  established  as  a  fact  that  the  railway  company  has 
exercised  due  care  and  diligence  to  adequately  meet  all  demands 
that  it  has  reason  to  expect  along  the  trip,  and  that  an  unusual 
number  of  people  had  unexpectedly  presented  themselves  as  pas- 
sengers on  the  trip  that  were  hot  reasonably  to  be  expected  by  the 
carrier  at  the  time  of  starting  the  train  from  where  means  of  trans- 
portation were  at  hand  and  accessible,  rendering  the  equipment  in- 
sufficient to  suitably  and  conveniently  accommodate  all  passengers 
who  may  wish  to  ride,  and  that  the  particular  passenger  at  the  time 
he  presented  himself  to  enter  the  car  was  informed,  or  ought  to 
have  known, ,  of  the  crowded  or  about  to  be  crowded  situation  of 
the  ear,  and  the  impossibility  or  uncertainty  of  being  proAidtd  a 
seat.  To  that  effect  is  Hutchinson  on  Carriers,  sec.  1575;  Thompson 
on  Negligence,  sec.  2546;  Hardenbergh  v.  St.  Paul  etc.  Ey.  Co.,  39 
Minn.  3,  12  Am.  St.  Eep.  610,  38  N.  W.  625;  Dennis  v.  Pittsburg  &  C. 
S.  Ey.,  165  Pa.  624,  31  Atl.  52;  Galveston  etc.  Ey.  v.  Morrison,  94 
Tex.  505,  61  S.  W.  709;  Houston  &  T.  Ey.  v.  Bryant,  31  Tex.  Civ. 
App.  483,  72  S.  W.  885;  Texas  &  P.  Ey.  Co.  v.  Eea  (Tex.  Civ. 
■A^PP-)>  74  S.  W.  939.  In  the  absence  of  such  information,  or  some 
such  knowledge  on  the  passenger's  part,  the  passenger  has  the  right 
to  assume  that  the  carrier  has  done  its  duty  in  providing  sufficient 
and  suitable  accommodations  for  all  having  occasion  to  become  pas- 
sengers on  the  train:  Hutchinson  on  Carriers,  3d  ed.,  sec.  1113; 
Louisville  etc.  Ey.  Co.  v.  Patterson,  69  Miss.  421,  13  South.  697,  22 
L.  E.  A.  259;  Elliot  on  Eailways,  sec.  1575.  By  such  notice  to  the 
passenger  offering  to  enter  the  cars,  of  the  crowded  condition  of 
the  car  and  the  present  impossibility  or  uncertainty  of  obtaining  a 
seat  therein,  there  is  afforded  the  passenger  by  the  carrier  on  the 
contract   of   passage   the   privilege    to   continue   the   journey    on   the 
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train  and  waive  the  inconvenience  of  riding  thereon  without  a  seat, 
or  to  wait  for  another  train." 

n.    Bight  of  Passenger  to  Demand  Seat. 

a.  Bight  to  Seat  in  General. — The  passenger's  right  to  a  seat  is 
as  sacred  as  the  duty  of  the  carrier  to  furnish  him  one.  The  ques- 
tion is  settled  that  under  ordinary  press  of  travel  he  is  entitled 
to  a  seat.  This  is  one  of  the  conditions  entered  into  the  moment 
one  places  himself  in  the  relation  of  a  passenger  upon  purchasing 
a  ticket,  or  tendering  payment  of  fare,  and  he  is  entitled  to  such 
accommodations  as  his  class  of  ticket  calls  for  or  the  amount  of  fare 
proffered  entitles  him  to.  The  fulfillment  of  this  duty  cannot  be 
withheld  or  denied  him  through  any  act  of  the  company,  and  only, 
if  at  all,  under  circumstances  as  set  forth  in  the  foregoing  subdivision 
b.  6  Cyc.  582  states  the  rule  as  follows:  "The  carrier  is  bound  to 
furnish  seats  to  passengers  entitled  to  transportation,  if  practicable, 
and  the  passenger  may  refuse  to  give  up  his  ticket  or  pay  fare  if 
a  seat  is  not  furnished.  One  who  has  purchased  a  ticket  of  a  par- 
ticular class  is  entitled  to  accommodations  according  to  his  ticket. 
But,  in  general,  the  passenger  who  elects  to  remain  on  a  particular 
train  must  accept  the  reasonable  accommodations  offered  him  on  such 
train":  St.  Louis  etc.  Ey.  Co.  v.  Leigh,  45  Ark.  368,  55  Am.  Eep. 
558;  Chesapeake  &  O.  By.  Co.  v.  Austin,  137  Ky.  611,  ante,  p.  307, 
126  S.  W.  144;  Hardenbergh  v,  St.  Paul  etc,  Ey.  Co.,  39  Minn.  3, 
12  Am.  Eep.  610,  38  N.  W.  625;  Willis  v.  Long  Island  Ey.  Co.,  34 
N.  Y.  670;  Houston  &  T.  C.  Ey.  Co.  v.  Bryant,  31  Tex.  Civ.  App. 
483,  72  S.  W.  885;  Billinger  v.  Clyde  S.  S.  Co.,  158  Fed.  511.  The 
seat  must  be  in  such  car  as  the  class  of  ticket  entitles  the  holder 
to  ride  in.  In  the  case  of  Southern  Ey.  Co.  v.  Wood,  114  Ga.  159, 
39  S.  E.  922,  where  the  passenger  was  required  to  take  a  seat  in 
the  smoking-car,  when  her  ticket  entitled  her  to  a  seat  in  the  coach 
for  those  holding  second-class  tickets,  and  there  was  one  on  the 
train,  the  court  said:  "It  is  manifest  from  this  testimony  that  the 
plaintiff  was  not  given  the  accommodations  which  a  second-class 
ticket  entitled  her  to  have,  and  she  has  a  right  to  recover  what- 
ever damages  she  sustained  on  this  account." 

b.  Befusing  to  Give  Up  Ticket  or  Pay  Fare  if  not  Furnished 
With  Seat. — Being  entitled  to  a  seat,  a  passenger  has  a  right  to 
refuse  to  accept  anything  less  than  the  complete  fulfillment  of  the 
contract  on  the  part  of  the  company,  and  if  not  provided  with  a 
seat,  may  refuse  to  give  up  his  ticket  or  to  pay  fare.  He  has,  how- 
ever, no  claim  to  a  free  ride,  and  if  he  accepts  such  accommoda- 
tions as  are  afforded,  he  is  in  duty  bound  to  pay  fare:  St.  Louis 
I.  M.  k  S.  Ey.  Co.  v.  Leigh,  45  Ark.  368,  55  Am.  Eep.  558;  Harden- 
bergh V.  St.  Paul  M.  &  M.  Ey.  Co.,  39  Minn.  3,  12  Am.  St.  Eep.  610, 
38  N.  W.  625. 

Under  circumstances  that  would  excuse  the  company,  and  where 
the  passenger,  being  advised  of  the  congested  condition,  or  hav- 
ing knowledge  of  the  same,  gets  on  the  train,  or  being  on  the  train 
remains  thereon,  it  may  be  assumed  that  he  elects  to  accept  the 
accommodations  afforded,  and  in  consequence  of  his  own  act  is  under 
the  same  obligations  to  give  up  his  ticket  or  to  pay  fare  as  a 
passenger  favored  with  a  seat.  He  cannot  accept  part  free  and 
expect,  in  addition,  complete  fulfillment  on  the  part  of  the  company: 
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St.  Louis  I.  M.  &  S.  By.  Co.  v.  Leigh,  45  Ark.  368,  55  Am.  Eep. 
558;  Hardenbergh  v.  St.  Paul  M.  &  M.  Ey.  Co.,  39  Minn.  3,  12 
Am.  St.  Eep.  610,  38  N.  W.  625;  Billinger  v.  Clyde  S.  S.  Co.,  158 
Fed.  511. 

c.  Must  Pay  Fare  or  Leave  Train. — ^From  the  foregoing  consid- 
erations, there  is  but  one  of  two  alternatives  for  the  passenger  with- 
out a  seat;  that  is,  to  either  pay  fare  or  leave  the  train.  If  he  is 
willing  to  accept  part  performance  and  remains  on  the  train,  he 
must  pay  fare.  If  he  desires  complete  fulfillment,  he  must  leave 
the  train  at  the  first  convenient  opportunity:  St.  Louis  I.  M.  &  S. 
Ey.  Co.  V.  Leigh,  45  Ark.  368,  55  Am.  Eep.  558;  Hardenbergh  v. 
St.  Paul  M.  &  M.  Ey.  Co.,  39  Minn.  3,  12  Am.  St.  Eep.  610,  38 
N.  W.  625. 

d.  Ejected  from  Train  on  EefusaL — If  a  passenger  rides  on  a 
train  and  refuses  to  pay  fare  for  want  of  a  seat,  he  may  be  ejected. 
He  must,  however,  be  put  off  at  a  safe  and  convenient  place,  which 
would  necessarily  mean  a  station.  It  is  the  duty  of  the  conductor 
to  take  up  tickets,  or  collect  fare  of  everyone  accepting  passage 
on  a  train,  with  or  without  a  seat,  and  a  passenger  refusing  to 
comply  with  this  reasonable  regulation  may  be  ejected  without  lia- 
bility for  the  ejection:  St.  Louis  I.  M.  &  S.  Ey.  Co.  v.  Leij?h,  45 
Ark.  368,  55  Am.  Eep.  558;  Hardenbergh  v.  St.  Paul  M.  &  M.  Ey. 
Co.,  39  Minn.  3,  12  Am.  St.  Eep.  610,  38  N.  W.  625.  In  Maples  V. 
New  York  &  K  H.  E.  E.  Co.,  38  Conn.  557,  9  Am.  Eep.  434,  it  was 
laid  down  that  a  railroad  company  having  a  right  to  eject  from  its 
trains  one  not  a  trespasser  must  do  so  at  some  regular  station  on 
its  road.  This  rule  was  recognized  in  Wyman  v.  Northern  Pac. 
Ey.  Co.,  34  Minn.  210,  25  N.  W.  349. 

m.    Bemedy  of  Passenger  When  not  Given  a  Seat. 

His  remedy  for  lack  of  a  seat  which  his  contract  entitles  him 
to  is  an  action  for  damages  for  a  breach  of  contract.  This  is  his 
remedy,  and  his  only  remedy,  whether  he  leave  the  train  or  is 
ejected;  in  either  event,  his  right  of  action  is  the  same.  No  right 
of  action  accrues  for  the  mere  act  of  being  ejected  from  a  train 
apon  refusing  to  give  up  ticket  or  to  pay  fare,  unless  such  ejection 
is  of  such  a  character  as  to  amount  to  a  tort.  In  St.  Louis  I.  M, 
&  S.  Ey.  Co.  V.  Leigh,  45  Ark.  368,  55  Am.  Eep.  558,  it  was  laid 
down  that  "if  he  [a  passenger]  goes  on  the  train  expecting  to  re- 
ceive the  accommodations  he  has  contracted  for,  and  is  put  off 
because  he  declines  to  deliver  his  ticket  or  pay  fare  without  re- 
ceiving the  full  measure  of  what  he  is  entitled  to  under  his  contract, 
he  may  maintain  his  action  upon  the  contract  and  recover  any 
damages  that  are  the  proximate  result  of  its  breach,  just  as  though 
he  had  disembarked  of  his  own  will.  But  if  he  is  ejected  without 
unnecessary  force  or  violence  because  of  his  refusal  to  pay  for  his 
ride,  the  carrier  has  done  nothing  more  than  it  has  the  legal  right 
to  do,  and  no  recovery  can  be  had  for  the  ejection":  Davis  v.  K.  C. 
St.  Joe  &  C.  B.  Ey.  Co.,  53  Mo.  317;  Billinger  v.  Clyde  S.  S.  Co., 
158  Fed.  511,  and  cases  cited  under  subdivision  II,  b,  c. 

In  jurisdictions  where  separate  coaches  are  required  by  statute 
for  white  and  colored  passengers,  though  a  white  passenger  may 
voluntarily  ride  in  the  coach  set  apart  for  colored  passengers,  and 
thus  be  held  to  have  waived  his  right  of  action,  yet,  if  required  so 
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to  do  by  the  carrier,  it  is  guilty  of  an  actionable  wrong:  Quinn  ▼. 
Louisville  &  N.  E,  B.  Co.,  98  Ky.  231,  32  S.  W,  742;  Wood  v.  Louis- 
ville &  N.  E.  E.  Co.,  101  Ky.  703,  42  S.  W.  349;  Southern  E.  E.  Co. 
V.  Thurman,  28  Ky.  Law  Rep.  699,  90  S.  W.  240,  2  L.  E.  A.,  N.  3., 
1108;  Chesapeake  &  O.  Ey.  Co.  v.  Austin,  137  Ky.  611,  ante,  p.  307, 
126  S.  W.  144;  Louisville  &  E.  E.  E.  Co.  v.  Vincent,  29  Ky.  Law 
Eep.  1049,  96  S.  W.  898. 

Where  one  rides  in  a  smoking-car  without  objection,  he  is  pre- 
cluded from  recovering  damages  therefoi;:  Bresewitz  v.  St.  Louis  I. 
M.  &  S.  Ey.  Co.,  75  Ark.  242,  87  S.  W.  127,  70  L.  E.  A.  212.  A  passen- 
ger on  a  crowded  train  who  cannot  procure  a  seat,  and  because  of  this 
fact  is  standing  upon  the  platform,  and  while  there  is  injured,  is 
not  guilty  of  contributory  negligence:  Galveston  H.  &  S.  Ey.  Co. 
V.  Morris,  94  Tex.  505,  60  S.  W.  813,  61  S.  W.  709.  In  refusing  to 
give  up  a  ticket,  such  act  does  not  prejudice  the  passenger's  right  of 
action  for  a  breach  thereof,  where  the  company  was  able  to  furnish 
the  accommodations,  but  refused  to  do  so:  Billinger  v.  Clyde  S.  S. 
Co.,  158  Fed.  511.  On  a  crowded  street-car,  where  the  condition 
is  alike  apparent  to  passenger  and  company,  and  the  passenger  gives 
up  his  ticket  in  face  of  the  fact,  the  duty  of  the  company  toward 
such  passenger  who  has  elected  to  ride  standing  is  that  owing  to  a  pas- 
senger who  had  contracted  to  ride  standing:  Weeks  v.  Auburn  &  S. 
p:icctrie  Ey.  Co.,  60  Misc.  Eep.  400,  113  N.  Y.  Supp.  636. 

As  to  a  passenger's  right  to  retain  his  ticket,  ride  and  recover 
damages,  also  as  to  additional  right  of  action  aside  from  that  on  a 
breach  of  contract,  a  .careful  reading  of  the  facts  and  circumstances 
of  each  case  hereafter  cited  does  not  seem  to  disclose  any  conflict 
as  to  the  general  rule  that  a  passenger  refusing  to  give  up  his 
ticket  or  to  pay  fine  may  be  ejected  from  the  train,  and  no  recovery 
can  be  had  for  the  mere  act  of  ejection.  In  the  case  of  St.  Louis 
Ey.  Co.  V.  Leigh,  45  Ark.  368,  55  Am.  Eep.  558,  the  court  said: 
"When  the  carrier  proffers  transportation  without  a  seat,  and  the 
passenger  refuses  to  surrender  his  ticket,  what  is  then  the  attitude 
of  the  parties  under  the  contract?  It  is  simply  this:  The  carrier 
has  offered  the  passenger  less  than  his  contract  calls  for,  and  the 
passenger  has  refused  it  in  satisfaction.  This  he  has  the  unques- 
tioned right  to  do.  If  he  is  not  accommodated  in  a  manner  which 
may  be  deemed  a  fair  compliance  with  the  duty  of  the  carrier,  he 
may  decline  any  compromise,  and  resort  to  his  action  against  the 
company  for  refusing  to  carry  him  as  their  contract  or  their  duty 
requires.  But  he  cannot  accept  the  part  that  is  offered  him  in  lieu 
of  the  whole — that  is,  the  transportation  without  the  seat — and  at 
the  same  time  refuse  to  comply  with  his  own  undertakings,  in  this 
any  more  than  in  another  contract.  Upon  the  carrier's  neglect  or 
refusal  to  comply  with  the  terms  of  the  contract  of  carriage,  with- 
out a  just  excuse,  the  passenger  is  at  liberty  to  treat  the  contract 
as  violated  by  the  company,  and  he  may  leave  the  train  and  sue  for 
a  breach  of  the  contract." 

In  reply  to  this,  in  the  case  of  Billinger  v.  Clyde  S.  S.  Co.,  158 
Fed.  511,  Judge  Eay  used  the  following  language:  "I  do  not  agree 
with  this  contention  if  it  is  meant  this  is  the  only  course  and 
remedy.  If  a  person  purchases  a  ticket  entitling  him  to  ride  on 
any  second-class  passenger  train  or  in  any  second-class  passenger- 
coach  from  New  York  to  Albany,  and  he  enters  such  train  or  coach 
which  has  ample  accommodations,  and  is  about  to  leave  the  station 
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on  its  regular  trip,  and  is  then  told  by  the  conductor  that  he  will 
not  be  permitted  to  ride  on  that  train  except  in  the  baggage-car 
or  the  smoking-car  because  he  is  a  colored  man,  and  he  sees  fit  to 
remain,  and  does  remain,  asserting  his  rights,  and  he  is  then  ordered 
to  the  smoking-car,  and  told  to  surrender  his  ticket,  which  he  pro- 
duces, or  which  he  has  produced  and  exhibited,  but  refuses  to 
surrender  it  unless  he  is  allowed  to  take  his  seat  in  the  second- 
class  coach,  there  being  an  abundance  of  seats,  and  he  is  forbidden 
to  seat  himself,  such  person  is  justified  in  refusing  to  surrender 
his  ticket,  and  may  retain  it  as  his  evidence  of  a  right  to  be  there, 
and  to  insist  upon  the  accommodations  which  he  demands  and  to 
which  his  ticket  entitles  him.  If  he  then,  under  such  circumstances, 
is  by  force  taken  to  the  smoker  or  baggage-car,  and  is  insulted 
and  abused  by  the  use  of  vile  language,  he  may  recover  damages  for 
the  assault  and  indignity,  even  if  he  did  refuse,  under  such  cir- 
cumstances, to  surrender  his  ticket.  Having  been  notified  in  ad- 
vance, being  on  the  train  and  in  a  place  where  he  had  a  right  to 
be,  that  his  contract  would  not  be  honored,  he  has  the  right  to 
retain  it  until  a  willingness  is  expressed  to  comply  with  the  obliga- 
tions imposed  by  it.  In  refusing  to  surrender  his  ticket,  he  does 
not  forfeit  his  right  to  be  there,  or  forfeit  his  right  to  decent  treat- 
ment and  usage;  nor  is  it  a  bar  to  his  recovery  for  any  outrage 
committed  upon  him  by  the  company  that  he  has  not  surrendered 
his  evidence  of  his  right  to  demand  what  he  did  demand,  to  claim 
what  he  did  claim,  and  which  the  company  was  able  to  furnish, 
he  having  been  notified  that  his  ticket  would  not  be  honored,  and 
that  his  rights  would  not  be  respected.  The  rule  that  a  passenger 
having  entered  the  train  shall  surrender  his  ticket  on  demand  is 
subject  to  the  qualification  that  he  shall  surrender  it  only  when 
the    company    shows    a    willingness    to    comply    with    its    obligations 

80    far    as    it    can The    rule    stated    in    6    Cye.    582,    and    in 

Hardenbergh  v.  St.  Paul  M.  &  M.  Ey.  Co.,  39  Minn.  3,  12  Am.  St. 
Eep.  610,  38  N.  W.  625,  is  correct.  If  allowed  to  remain,  as  these 
passengers  were,  the  passenger  cannot  be  treated  as  a  trespasser 
or  wrongdoer." 


LOUISVILLE  AND  NASHVILLE  RAILROAD  COMPANY 
V.  TURNER. 

[137  Ky.  730,  126  S.  W.  672.] 

CAEBIEB — Water-closets  on  Train,  Closing  at  Stations. — A 
rule  of  a  railway  prohibiting  the  opening  of  water-closets  on  trains 
at  stations  is  reasonable,     (p.  319.) 

CABEIEE — Water-closets — Passenger  Falling  In  Culvert. — 
Where  a  conductor  refuses,  while  the  train  stands  at  a  station, 
to  open  a  water-closet  on  the  train  for  a  passenger,  but,  on  the 
passenger  stating  that  he  has  not  time  before  the  train  starts  to 
go  to  a  water-closet,  the  conductor  tells  him  to  jump  down  any- 
where in  the  dark,  it  being  in  the  night-time,  and  the  passenger, 
jumping  from  the  train  and  looking  around  for  a  suitable  spot  to 
respond  to  the   call  of  nature,  when   there  is   a   water-closet   maiu- 
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tained  by  the  railway  company  near  the  station,  falls  into  an 
unguarded  culvert  at  a  place  where  passengers  do  not  ordinarily  go, 
the  carrier  is  not  liable,     (pp.  319,  321.) 

J.  W.  Alcorn,  H.  H.  Tye,  C.  H.  Moorman  and  B.  D.  War- 
field,  for  the  appellant. 

S.  H.  Hardin,  C.  C.  Williams  and  J.  N,  Sharp,  for  the  ap- 
pellee. 

^31  CLAY,  C.  In  this  action  R.  S.  Turner  sued  the  ap- 
pellant, Louisville  and  Nashville  Railroad  Company,  for  dam- 
ages for  personal  injuries.  He  recovered  a  judgment  for 
four  thousand  dollars,  and  the  railroad  company  appeals. 
Various  grounds  for  reversal  are  urged,  but  in  view  of  the 
conclusion  of  the  court,  we  deem  it  necessary  to  consider  but 
the  single  question  whether  or  not  a  peremptory  instruction 
should  have  gone  in  favor  of  appellant.  The  accident  oc- 
curred in  Corbin,  Whitley  county,  Kentucky.  Appellee  was 
a  traveling  man  at  the  time,  and  Corbin  was  situated  in  the 
territory  assigned  to  him.  He  had  frequently  been  to  Corbin 
before.  The  accident  occurred  on  May  23,  1906,  under  the 
following  circumstances :  Appellee  was  stopping  at  one  of  the 
hotels  in  Corbin,  and  notified  the  proprietor  that  he  desired 
to  take  the  train  which  left  for  Jellico  sometime  between  2 
and  3  o'clock.  He  was  awakened  about  twenty-five  minutes 
before  the  train  was  due.  He  reached  the  station  about  fif- 
teen minutes  before  the  train  was  scheduled  to  depart.  While 
waiting  for  the  departure  of  the  train,  appellee  found  it  neces- 
sary to  respond  to  a  call  of  nature.  For  that  purpose  he  left 
the  ladies'  car  and  went  to  the  smoker.  He  tried  the  door, 
but  found  it  locked.  When  he  returned  to  the  platform  he 
met  '^^^  the  conductor,  and  asked  the  latter  to  let  him  got  into 
the  closet.  The  conductor  walked  to  the  closet  and  took  hold 
of  the  knob.  He  then  said,  "The  closet  is  locked;  I  can't  let 
you  in."  Appellee  replied  that  it  was  a  case  of  necessity, 
and  that  he  did  not  have  time  to  hunt  up  a  closet.  The  con- 
ductor looked  at  his  watch,  and  said,  "You  have  got  six 
minutes."  Appellee  said,  "I  can't  make  it,  then";  that  is, 
that  he  did  not  have  time  to  go  to  any  closet  off  the  train. 
The  conductor  said,  "Well,  I  can't  let  you  in."  Appellee 
responded,  "Well,  I  don't  want  to  get  left;  I  can't  afford 
to  get  left  here."  Whereupon  the  conductor  said,  "Just 
jump  down  there  anywhere  in  the  dark."  When  this  con- 
versation took  place  the  conductor  was  standing  on  the  plat- 
form of  the  smoker,  while  appellee  was  standing  on  the  plat- 
form of  the  ladies'  car.  On  being  told  by  the  conductor  to 
jump  down  anywhere  in  the  dark  appellee  got  off  the  plat- 
form by  the  side  of  the  coach.  There  was  at  least  one  light 
in  the  coach  at  the  time,  and  probably  two  or  three.  Appel- 
lee passed  on  up  alongside  of  the  coach,  as  he  claims,  for  the 
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purpose  of  reaching  a  dark  place.  When  he  got  to  where  the 
Pullman  car  was  located  he  started  to  sit  down.  Being  afraid 
that  the  police  would  see  him,  he  concluded  to  move  farther 
away.  He  then  went  to  a  point,  as  he  says,  about  twenty  or 
twenty-five  feet  distant  from  the  sleeper.  At  this  point  he 
stooped  down.  Finding  that  he  was  in  an  uncomfortable 
position,  he  moved  back  a  step  farther,  and  fell  into  an  open 
culvert.  The  distance  of  the  culvert  from  the  track  on  which 
the  sleeper  was  standing  is  variously  estimated  at  from  seven 
to  twenty-five  feet.  At  the  time  of  the  accident  there  was 
no  light  at  the  culvert,  nor  was  there  any  fence  or  railing  to 
prevent  a  person  from  ''^^  falling  into  it.  Appellee  was 
badly  injured  by  the  fall.  His  ankle  was  broken  and  split. 
After  the  accident  he  was  carried  back  to  the  hotel,  and  went 
to  Knoxville  the  following  morning.  Several  operations  were 
performed  upon  him,  and  finally  his  leg  was  amputated.  The 
evidence  further  shows  that  appellant  maintained  a  water- 
closet  at  the  station  which  was  located  about  seventy-five  yards 
from  the  station.  It  was  further  shown  that  the  closet  was 
from  seventy-five  to  one  hundred  and  fifty"  feet  from  the 
point  where  appellee  had  his  conversation  with  the  conductor. 
It  was  also  shown  that  the  hotel  water-closet  was  located  about 
thirty  yards  from  the  station.  Appellee  bases  his  right  to  re- 
cover on  the  fact  that  appellant  left  the  culvert  open  and  un- 
covered, and  that  its  depot  grounds  were  not  lighted.  It  may 
be  conceded  that  it  is  the  duty  of  a  railroad  company  to  keep 
its  stations,  platforms  and  approaches  thereto,  and  also  those 
portions  of  the  depot  grounds  ordinarily  used  by  passengers, 
in  a  reasonably  safe  conclition,  and  to  have  them  reasonably 
lighted  at  night.  In  the  case  before  us  there  was  no  proof 
that  it  was  necessary  for  passengers  to  use  that  portion  of 
the  depot  grounds  near  the  culvert;  nor  was  there  any  proof 
of  its  customary  use  by  passengers.  Furthermore,  the  rail- 
road company  had  fulfilled  its  whole  duty  when  it  provided 
water-closets  on  the  trains  and  a  water-closet  at  the  station. 
The  rule  prohibiting  the  opening  of  water-closets  on  trains  at 
stations  is  a  reasonable  one.  Were  it  otherwise,  the  use  of 
such  closets  while  the  trains  are  stopping  at  stations  by  pas- 
sengers on  the  various  trains  would  soon  result  in  a  nuisance. 
It  will  be  observed  that  the  conductor  did  not  direct  appellee 
to  jump  do^vn  anywhere  in  the  dark  until  after  appellee 
claimed  that  he  did  not  have  time  to  '^^^  go  to  any  closet  and 
did  not  want  to  get  left.  Then,  taking  appellee  at  his  word, 
the  conductor  simply  told  him  to  jump  down  anywhere  in  the 
dark.  Even  if  this  was  an  implied  assurance  on  the  part  of 
the  conductor  of  the  safety  of  the  place  to  which  he  directed 
appellee  to  go,  and  he  had  authority  to  bind  the  company 
by  such  assurance,  it  is  manifest  from  the  language  used  that 
the  conductor  meant  for  the  appellee  to  jump  down  by  the 
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side  of  the  car  upon  which  he  was  standing.  It  was  only  an. 
implied  assurance  of  the  safety  of  the  place  to  which  he  di- 
rected him  to  go;  it  was  not  an  implied  assurance  that  every 
portion  of  the  depot  grounds,  whether  ordinarily  used  by 
passengers  or  not,  was  reasonably  safe  for  appellee 's  purposes. 
Appellee  was  not  authorized  by  the  direction  of  the  conductor 
to  wander  here  and  there  about  the  depot  grounds  until  he 
found  a  place  that  was  altogether  suitable  for  his  purposes 
and  satisfactory  to  himself.  He  chose  to  go  to  a  place  where 
it  is  not  shown  that  any  other  passengers  had  gone  for  like 
or  other  purposes.  It  was  not  a  place  where  the  carrier  could 
anticipate  that  a  passenger  would  naturally  or  ordinarily  be 
likely  to  go. 

The  case  of  Southern  Railway  Company  in  Kentucky  v. 
Goddard,  121  Ky.  567,  28  Ky.  Law  Rep.  523,  89  S.  W.  675 , 
12  Ann.  Cas.  116,  does  not  support  appellee's  position.  In 
that  case  the  carrier  could  have  anticipated  that  a  shipper 
would  have  occasion  to  go  into  its  yards  for  the  purpose  of 
loading  stock.  This  court,  therefore,  held  that  if  a  ditch  is 
maintained  on  the  premises  by  the  carrier,  about  or  near  which 
a  shipper,  without  knowledge  of  its  presence,  would  have  oc- 
casion to  go  in  loading  his  stock  on  the  cars  at  night,  and 
by  reason  of  the  darkness  he  falls  therein  and  is  injured,  the 
carrier  should  be  held  liable  to  him  in  ''^'*  damages  if  guilty 
of  negligence  in  failing  to  guard  the  ditch  with  a  barrier 
or  other  contrivance  to  prevent  persons  from  falling  therein. 

Nor  do  the  facts  of  this  case  bring  it  within  the  rule  an- 
nounced in  McKone  v.  Michigan  Cent.  R.  Co.,  51  Mich.  601, 
47  Am.  Rep.  596,  17  N.  W.  74.  In.that  case,  McKone,  being 
urged  by  a  call  of  nature,  passed  some,  little  distance  along 
the  sidewalk,  away  from  the  place  for  passengers  to  alight. 
In  order  to  seclude  himself  from  observation  and  avoid  in- 
decent exposure,  he  stepped  from  four  to  eight  feet  on  the 
railroad's  grounds,  fell  into  a  deep  hole  and  received  injury. 
The  evidence  showed  that  a  passage-house  and  privy  accom- 
modations had  been  destroyed  by  fire.  No  privy  accommo- 
dations remained.  The  spot  where  plaintiff  received  his 
injury  had  been  leveled  off  and  graveled,  and  left  open  for 
use.  The  company  offered  it  for  the  use  of  its  patrons,  and 
the  grounds  were  habitually  used  for  all  the  purposes  which 
are  usual  in  such  places.  The  hole  in  which  plaintiff'  fell  was 
so  situated  that  those  frequenting  the  place  were  in  danger 
of  getting  into  it.  The  same  is  true  of  Cross  v.  Lake  Shore  & 
M.  S.  R.  Co.,  69  Mich.  363,  13  Am.  St.  Rep.  399,  37  N.  W.  361. 
There  the  plaintiff  fell  into  a  culvert  hole  near  a  diagonal 
path.  The  hole  was  not  guarded,  nor  its  presence  indicated 
by  any  light  or  other  signal.  The  evidence  showed  that  the 
diagonal  way  plaintiff  was  using  when  he  fell  into  the  hole 
in  question  was  a  public  and  common  way  to  the  knowledge 
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of  the  railroad  company  for  a  considerable  length  of  time. 
Having  become  one  of  the  ways  recognized  by  the  company 
and  its  agents  to  go  to  and  from  the  depot,  it  became  their 
duty  to  keep  it  reasonably  safe  to  go  and  come  upon,  the  same 
as  they  would  a  route  which  the}^  had  actually  provided. 

736  -^g  deem  it  unnecessary  to  discuss  the  other  cases  cited 
by  appellee,  but  suffice  it  to  say  that  they  all  recognize  the 
rule  in  force  everywhere  that  where  there  is  a  customary  use 
by  passengers  of  the  depot  premises,  with  the  knowledge  or 
acquiescence  of  the  company,  in  going  to  and  from  trains,  it 
is  the  duty  of  the  company  to  protect  passengers  from  pitfalls 
near  to  such  pathway  by  lights  or  sufficient  barriers.  No  such 
case  is  here  presented.  There  is  some  evidence  to  the  effect 
that  a  passenger  might  go  near  the  culvert  in  question  for 
the  purpose  of  reaching  the  water-closet.  The  question,  how- 
ever, must  not  be  determined  by  what  passengers  might  do. 
It  is  the  ordinary,  natural  and  customary  use  of  the  portion 
of  the  railroad  premises  other  than  the  depot  and  the  ap- 
proaches thereto  that  imposes  a  liability  upon  the  carrier  of 
passengers  to  keep  such  portions  of  the  premises  in  a  reason- 
ably safe  condition  for  the  use  of  passengers.  As  the  railroad 
company  provided  water-closets  on  its  trains  and  also  a  water- 
closet  reasonably  accessible  to  the  station,  it  could  not  have 
anticipated  that  a  passenger,  in  response  to  the  direction  of 
the  conductor  to  jump  down  anywhere  in  the  dark,  would 
wander  about  the  premises  to  a  place  not  ordinarily  used  by 
passengers  for  the  purpose  of  responding  to  a  call  of  nature. 
Nor,  as  said  before,  was  the  direction  of  the  conductor  an  im- 
plied assurance  that  appellee,  wherever  he  might  go,  would 
find  the  premises  reasonably  safe  for  his  purposes. 

For  the  reasons  given,  we  conclude  that  the  court  should 
have  granted  the  peremptory  instruction  asked  for  by  appel- 
lant. 

Judgment  reversed  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 

Nuun,  J.,  dissenting. 


In  the  'Recent  Case  of  Louisville  4"  Nashville  B.  B.  Co.  v.  Common- 
wealth,  137  Ky.  802,  127  S.  W.  152,  the  railroad  company  wa3 
indicted  for  violating  a  statute  requiring  railroads  to  provide  con- 
venient water-closets  and  maintain  them  in  decent  condition  at  their 
stations.  The  court  gave  the  statute  a  reasonable  construction,  and 
decided  that  the  fact  that  a  water-closet  was  on  one  or  two  occa- 
sions unclean  and  out  of  order  was  not  sufficient  to  render  the 
railroad  company  liable,  but  that  it  was  incumbent  on  the  common- 
wealth to  show  that  the  company  permitted  it  to  remain  in  an  in- 
decent or  unclean  condition.  The  court  also  held  that  the  statute  was 
not  intended  to  require  water-closets  that  would  meet  the  demands 
of  passengers  on  particular  days  when  travel  was  congested  or 
abnormal,  nor  the  demands  of  persons  using  passenger  depots  as  a 
Am.  St.  Rep.,  Vol.  186 — 21 
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lodging  place.  In  choosing  a  location,  it  was  held  that  a  railroad 
company  complied  with  the  statute  when  it  established  a  water- 
closet  as  convenient  to  a  depot  as  circumstances  would  permit,  regard 
being  had  for  the  comfort  and  health  of  people  in  neighboring  dwell- 
ings and  hotels.  In  a  town  where  there  was  no  sewerage  system, 
the  railroad  company  was  not  required  to  establish  a  waterworks 
system  of  its  own  in  order  to  maintain  a  water-closet  immediately 
adjacent  to  a  depot. 

A  Railway  Company  is  Answerable  for  Injuries  Beceived  hy  a  Person 
then  at  a  passenger  depot  for  the  purpose  of  taking  a  train,  through 
its  negligence  in  leaving  an  unguarded  hole  in  the  floor  of  a  toilet- 
room  into  which,  the  room  being  without  light,  the  person  fell  while 
in  the  exercise  of  due  care:  Jordan  v.  New  York  etc.  R.  K.  Co.,  165 
Mass.  346,  52  Am.  St.  Rep.  522. 

The  Duty  of  a  Railway  Company  to  Maintain  Its  Depots  and  the 
Approaches  thereto  in  a  safe  condition  for  people  going  there  for 
legitimate  purposes  is  considered  in  the  recent  cases  of  Magnum  t. 
North  Carolina  R.  R.  Co.,  145  N.  C.  152,  122  Am.  St.  Rep.  437; 
Abbot  V.  Oregon  R.  R.  Co.,  46  Or.  549,  114  Am.  St.  Rep.  462;  Pineus 
V.  Atlantic  Coast  Line  R.  R.  Co.,  140  N.  C.  450,  111  Am.  St.  Rep. 
856;  Klugherz  v.  Chicago  etc.  Ry.  Co.,  90  Minn.  17,  101  Am.  St. 
Rep.  384;  Bachant  v.  Boston  etc.  R.  R.,  187  Mass.  392,  105  Am.  St. 
Rep.  408;  Chicago  etc.  R.  R.  Co.  v.  Grose,  214  111.  602,  105  Am.  St. 
Rep.  135.  A  culvert  on  the  main  line  of  a  railway  track  and  dis- 
tant two  hundred  and  twenty-five  feet  from  the  depot  is  not  an 
approach  to  the  platform  nor  a  portion  of  the  station  grounds  reason- 
ably near  the  platform  where  passengers  would  naturally  or  ordi- 
narily be  likely  to  go,  within  the  meaning  of  the  rule  requiring  a 
railway  company  to  keep  in  safe  condition  all  portions  of  its  plat- 
forms and  approaches  thereto  to  which  the  public  would  naturally 
resort,  and  all  portions  of  its  station  grounds  reasonably  near  the 
platform  where  passengers  would  naturally  and  ordinarily  be  likely 
to  go:  Alabama  etc.  Ry,  Co.  v.  Godfrey,  156  Ala.  202,  130  Am.  St. 
Rep.  76. 

If  a  Passenger,  While  His  Train  Stands  at  an  Intermediate  Station 
on  a  sidetrack  to  allow  another  train  to  pass,  leaves  his  car  to  go 
to  a  pump  for  a  drink,  and,  hurrying  back,  is  struck  while  crossing 
the  main  track  by  the  approaching  train,  which  he  could  have  seen, 
he  is  not  a  "passenger  being  transported  over  the  road"  within  the 
meaning  of  that  term  as  used  in  a  statute  prescribing  the  liability 
of  railroads  to  passengers,  and  the  railroad  is  not  answerable  for 
his  death:  Chicago  etc.  Ry.  Co.  v.  Sattler,  64  Neb.  636,  97  Am.  St. 
Rep.  666.  And  a  passenger,  before  reaching  his  destination,  or  while 
waiting  for  his  train  at  night,  has  no  right  to  leave  a  well-lighted 
car  or  a  well-lighted  depot,  provided  with  necessary  accommoda- 
tions, and,  for  the  mere  purpose  of  exercise,  go  in  the  darkness  upon 
a  walk  surrounding  the  depot,  and  recover  damages  for  an  injury 
sustained  in  consequence  of  the  carrier's  failure  to  maintain  a 
railing  or  its  omission  to  light  such  platform  or  walk.  His  own 
contributory  negligence  precludes  his  recovery:  Abbot  v.  Oregon  R. 
R.  Co.,  46  Or.  549,  114  Am.  St.  Rep.  886. 
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MORRIS  V.  ROBERSON. 

[137  Ky.  841,  127  S.  W.  481.] 

EASEMENT — Obstruction  by  Grantor  of  Grantee's  View.— 
If  there  is  no  stipulation  in  a  deed  forbidding  the  grantor  to  use 
the  remainder  of  his  property  in  any  way  he  chooses,  the  grantees 
cannot  complain  that  he  erects  a  blacksmith-shop  on  his  own  lot 
which  obstructs  their  view.     (p.  323.) 

EASEIdENT — Obstruction  of  View. — Oral  Statements,  Made 
by  a  Grantor  before  executing  a  deed  which  does  not  stipulate 
against  his  use  of  the  remainder  of  his  property  as  he  chooses,  are 
not  admissible  in  favor  of  the  grantees  in  their  action  for  damages 
for  the  erection  by  him  of  a  building  obstructing  their  view.  (p. 
324.) 

NUISANCE.— A  Blacksmith-shop,  although  erected  in  the 
residence  portion  of  the  city,  is  not  per  se  a  nuisance.  Hence  its 
operation  in  the  ordinary  manner  is  not  a  nuisance,     (p.  324.) 

NUISANCE. — A  Landlord  is  not  Liable  for  a  Nuisance  which 
his  tenant  creates  in  the  operation  of  a  blacksmith-shop.     (p.  325.) 

Herschel  T.  Smith  and  P.  0.  Morris,  for  the  appellant. 
R.  L.  Smith,  for  the  appellee. 

»*2  BARKER,  C.  J.  The  appellee  (plaintiff  below)  in- 
stituted this  action  in  the  Fulton  circuit  court  to  recover  dam- 
ages from  the  defendant  (appellant)  for  creating  a  nuisance 
near  appellee's  residence.  The  answer  controverted  all  of 
the  allegations  of  the  petition,  thus  completing  the  issues.  A 
trial  of  the  case  resulted  in  a  verdict  for  five  hundred  dollars 
damages  in  favor  of  the  appellee.  From  the  judgment  based 
on  this  verdict   this  appeal  has  been  prosecuted. 

The  facts  are  these:  The  appellant,  N.  G.  Morris,  owned  a 
lot  of  land  in  Fulton,  Kentucky.  Of  this  he  sold  to  the  ap- 
pellee, L.  C.  Roberson,  a  part,  upon  which  to  erect  a  dwelling- 
house.  Afterward  Morris,  on  his  own  property,  but  nearer 
the  street  than  Roberson 's  dwelling-house,  erected  a  black- 
smith-shop, which  he  leased  to  one  L.  C.  Parsley,'  who  carried 
on  the  business  of  blacksmithing  in  the  building.  It  is  not 
contended  that  there  is  anything  in  the  deed  which  prohibits 
Morris  from  building  on  the  remainder  of  his  land  in  any  way 
he  chooses.  The  petition  seems  to  rest  plaintiff's  cause  of  ac- 
tion upon  the  fact  that  the  blacksmith-shop  was  so  erected 
with  reference  to  the  street  as  to  cut  off  plaintiff's  view ;  there 
being  no  allegation  that  the  blacksmith-shop  as  operated 
created  a  nuisance.  The  allegation  of  the  petition  is  as  fol- 
lows: "That  by  erecting  said  building  his  shop  has  created 
a  nuisance,  and  has  damaged  the  plaintiff's  property  in  the 
sum  of  one  thousand  dollars."  Inasmuch  as  there  was  no 
stipulation  in  the  deed  forbidding  the  vendor  to  use  the  re- 
mainder of  his  property  in  any  way  he  chose,  the  vendee  can- 
not complain  that  his  vendor  erected  a  shop  upon  his  own 
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lot  which  obstructed  the  vendee's  view.  In  the  case  of  Ray 
V.  Sweeney,  14  Bush,  1,  29  Am.  Rep.  388,  this  court  held  that 
the  English  common-law  ******  doctrine  of  ancient  lights  does 
not  prevail  in  this  country,  and  in  the  opinion  it  is  said: 
"But  no  case  can  be  found,  in  this  country  at  least,  in  which 
it  has  been  held  that  by  the  sale  of  a  vacant  lot  in  a  town 
or  city  the  vendor  parts  by  implication  with  the  right  to  build 
upon  his  adjacent  vacant  lot  so  as  to  obstruct  windows  or 
doors  placed  by  his  vendee  in  a  house  erected  on  his  lot." 

All  of  the  evidence  introduced  by  appellee  of  conversations 
had  with,  or  oral  statements  made  by,  appellant  prior  to  the 
making  of  the  deed,  are  incompetent  under  the  well-settled 
rule  that  oral  statements  made  prior  to  a  written  contract  are 
not  admissible  to  vary  the  writing  signed  by  the  contracting 
parties,  in  the  absence  of  an  allegation  of  fraud  or  mistake. 

The  remaining  question,  then,  is  whether  or  not  the  black- 
smith-shop as  operated  was  a  nuisance.  This  court  held,  in 
the  case  of  Marrs  v.  Fiddler,  24  Ky.  Law  Rep.  722,  69  S. 
W.  953.  that  a  blacksmith-shop  was  not  per  se  a  nuisance, 
although  erected  in  the  residence  portion  of  a  city  or  town. 
The  same  doctrine  was  recognized,  if  not  expressly  decided,  in 
the  cases  of  Peacock  v.  Spitzelberger,  16  Ky.  Law  Rep.  803. 
29  S.  W.  877,  and  Hyden  v.  Terry,  32  Ky.  Law  Rep.  1198, 
108  S.  W.  241.  In  Albany  Christian  Church  v.  Wilborn,  112 
Ky.  507,  23  Ky.  Law  Rep.  1820,  66  S.  W.  285,  we  held  that  a 
stable  or  bam  erected  in  the  business  portion  of  a  city  was 
not  a  nuisance  in  itself.  If  a  blacksmith-shop  is  not  per  se 
a  nuisance,  then  it  must  follow  that,  if  it  is  operated  as  black- 
smith-shops ordinarily  are,  a  nuisance  is  not  created  by  the 
operation,  because,  if  the  ordinary  operation  of  a  blacksmith- 
shop  creates  a  nuisance,  of  necessity  it  results  that  such  shop 
in  itself  is  a  nuisance.  There  was  no  evidence  ®'*^  in  this 
case  tending  to  show  that  the  blacksmith-shop  under  dis- 
cussion was  not  operated  in  the  usual  manner.  It  was  not 
shown,  for  instance,  that  it  was  operated  at  night,  or  that 
unusual  noises  were  made,  or  that  there  was  any  greater  ac- 
cumulation of  filth  than  is  the  ordinary  result  of  the  operation 
of  a  blacksmith-shop.  This  being  true,  the  evidence  failed  to 
show  that  the  operation  of  the  shop  was  a  nuisance. 

But  if  the  evidence  had  shown  that  the  shop  was  so  oper- 
ated as  to  create  a  nuisance,  the  appellant  would  not  have  been 
responsible.  The  record  shows  without  contradiction  that 
appellant  built  the  shop  and  rented  it  for  a  term  to  one  L. 
C.  Parsley,  a  blacksmith  by  trade,  who  carried  on  his  busi- 
ness there.  If  Parsley  in  the  operation  of  the  shop  created 
a  nuisance,  the  landlord  would  not  be  responsible  for  this, 
but  an  action  would  lie  against  the  tenant  in  favor  of  anyone 
injured  by  his  wrongful  conduct. 
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It  results,  therefore,  that  the  plaintiff  neither  stated  a  cause 
of  action  against  the  defendant  in  his  petition  nor  did  he 
establish  one  by  his  evidence,  and  the  motion  of  the  defendant 
for  a  peremptory  instruction  at  the  close  of  the  evidence 
should  have  prevailed. 

For  these  reasons,  the  judgment  is  reversed  for  further  pro- 
ceedings consistent  with  this  opinion. 


The  Bight  of  a  Grantee  to  Easement  of  Light  and  Air  is  discussed  in 
the  notes  to  Story  v.  Odin,  7  Am.  Dec.  49;  Pierre  v.  Fernald,  46 
Am.  Dec.  578;  Powers  v.  Heffernan,  122  Am.  St.  Rep.  219.  In  the 
lease  of  a  dwelling  there  is  an  implied  grant  of  the  right  to  light 
and  air  from  adjoining  land  of  the  lessor,  if  the  situation  and 
habitual  use  of  the  tenement  are  such  that  the  air  and  light  are 
essential  to  its  enjoyment:  Darnell  v.  Columbus  Showcase  Co.,  129 
Ga.  62,  121  Am.  St,  Rep.  206. 

As  to  the  Liability  for  a  Nuisance  as  Between  Landlord  and  Tenant, 
see  the  note  to  Leahan  v.  Cochran,  86  Am.  St.  Rep.  515-521,  and 
the  subsequent  cases  of  City  of  Lincoln  v.  First  Nat.  Bank,  67  Neb. 
401,  108  Am.  St.  Rep.  690;  King  v.  Vieksburg  Ry.  etc.  Co.,  88  Miss. 
456,  117  Am.  St.  Rep.   749. 

What  Constitutes  a  Public  Nuisance  is  the  subject  of  a  note  to  Acme 
Fertilizer  Co.  t.  State,  107  Am.  St.  Rep.  195. 
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MUTUAL  LIFE  INSURANCE  COMPANY  OF  NEW  YORK 

V.  NEW. 

[125  La.  41,  51  South.  61.] 

LIFE    INSURANCE  —  Incontestable    Clause  —  Construction. — 

Where  there  is  a  clause  in  a  policy  of  insurance  providing  that  if  the 
age  of  the  insured  has  been  misstated,  that  the  benefit  will  be  ad- 
justed equitably  upon  ascertainment  of  that  fact,  and  there  is  an- 
other clause  providing  that  after  two  years  the  policy  will  be  incon- 
testable, if  the  premiums  have  been  paid,  both  clauses  are  general, 
and  one  does  not  control  the  other,     (pp.  327,  328.) 

LIFE  INSURANCE — Construction  Favorable  to  Insured. — 
When  a  policy  of  insurance  is  susceptible  of  two  interpretations,  that 
interpretation  which  is  most  favorable  to  the  insured  should  be 
adopted,     (p.  329.) 

LIFE  INSURANCE — ^Incontestable  Clause — Construction. — If 
it  can  be  avoided,  no  clause  of  a  contract  should  be  declared  nuga- 
tory: Civ.  Code,  art.  1951.  The  clause  making  the  policy  incontest- 
able after  two  years  is  a  term  of  prescription  agreed  upon  between 
insurer  and  insured,  and  should  be  enforced,  as  it  does  not  avoid  the 
clause  providing  for  an  equitable  readjustment  of  the  benefit  in  case 
of  a  misstatement  of  the  age  of  the  insured,     (pp.  329,  331.) 

LIFE  INSURANCE — Incontestable  Clause — Misrepresentations. 
The  gravity  of  the  wrong  cannot  affect  the  incontestability  of  the 
policy  after  two  years;  for  to  permit  it  to  affect  the  policy  would 
be  to  create  degrees  of  fraud,     (p.  331.) 

LIFE  INSURANCE — Incontestable  Clause — ^Misrepresentations. 
Misrepresentation  by  the  beneficiary  in  making  proof  of  death  as  to 
the  age  of  the  insured  will  not  defeat  his  rights  under  a  policy 
that  is  incontestable  by  reason  of  the  fact  that  the  prescriptive 
period  has  elapsed,     (p.  331.) 

(Syllabi  by  the  court.) 

McClendon  &  Seals,  for  the  appellant. 

Hall  &  Jack,  for  the  respondent. 

«  BREAUX,  C.  J.  This  is  a  suit  to  recover  $1,337. 
Plaintiff  alleged  that  this  amount  was  paid  in  error  on  a  policy 
of  insurance  on  the  life  of  defendant's  mother.     The  policy 
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was  for  $2,000.  It  was  issued  on  May  11,  1901.  The  de- 
fendant was  the  beneficiary. 

In  the  application  for  insurance  March  29,  1849,  was  given 
as  the  date  of  the  birth  of  the  insured.  She  died  December, 
1907.  The  date  of  her  birth  was  not  March  29,  ^^  1849.  in- 
stead  it  was  March  29, 1829 — a  difference  of  twenty  years  be- 
tween the  date  of  her  birth  and  the  untrue  date  given.  She 
died  intestate,  leaving  two  sons,  the  defendant  and  "Whit  L. 
New. 

In  the  proof  of  death,  made  to  recover  on  the  policy,  the 
defendant,  son  of  Elizabeth  New,  swore  that  the  date  of  the 
birth  of  his  mother  was  March  29,  1849.  He  collected  $2,000, 
the  amount  of  the  policy.  Some  time  after  this  collection  by 
him,  his  brother  instituted  suit  for  one-half  of  the  amount  of 
the  policy.  He  recovered  judgment  and  was  paid  this  half 
by  defendant. 

The  plaintiff,  having  become  aware  of  the  misstatement  of 
the  age  of  the  insured,  brought  this  suit  for  the  return  of  the 
money  paid. 

Plaintiff  admitted  that  the  defendant  had  the  right  to  the 
amount  of  the  policy ;  that  the  premiums  paid  by  him  would 
have  paid  for  (had  the  age  been  correctly  given)  $687  on  the 
basis  that  the  date  of  her  birth  was  as  before  stated,  and  not 
as  misstated  by  defendant. 

The  defendant  denied  plaintiff's  right  to  recover  the 
amount;  admitted  collecting  the  amount  of  the  policy.  He 
alleges  that  to  plaintiff's  knowledge  he  paid  one-half  the 
amount  collected  to  his  brother,  Whit  L.  New. 

The  policy  contains  the  following  clause: 

"Admission  op  Age: 

*  *  The  company  will  admit  the  age  of  the  insured  upon  sjitis- 
factory  proof;  failing  such  proof,  if  the  age  shall  have  been 
understated,  the  amount  of  insurance  or  other  benefit  will  be 
equitably  adjusted. 

* '  Incontestability  : 

"After  two  years  from  the  date  of  issue,  this  policy  shall 
be  incontestable  if  the  premiums  have  been  duly  paid." 

These  clauses  follow  in  the  policy  as  written  above. 

"^  The  court  of  appeal  decreed  for  plaintiff  and  condemned 
the  defendant  to  return  the  amount  sued  for. 

The  issues  are  before  this  court  on  an  application  to  have 
the  judgment  reversed  under  our  supervisory  jurisdiction. 
The  proof  is  that  at  the  age  of  seventy-two,  $105  would  have 
paid  for  $687  of  insurance.  The  rate  of  insurance  on  a 
person  at  seventy-two  years  is  $153.94  per  thousand,  and  $2,- 
000  insurance  would  have  required  $307.88  per  annum,  in- 
stead of  the  $105  paid. 
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The  insured  lived  seven  years  from  the  date  of  her  policy. 
At  the  rate  she  paid  had  she  given  the  correct  date  of  her 
birth,  the  amount  due  by  her  would  have  been  $1,414.98. 
Plaintiff  has  chosen  instead  to  ask  for  the  amount  of  $1,337, 
the  alleged  overpayment  by  it,  on  the  hypothesis  that  defend- 
ant has  a  right  to  the  $2,000  less  the  sum  of  $1,337  overpaid. 

1.  Clauses :  Effect  must  be  given,  if  possible,  to  both  of  the 
clauses  of  the  policy  copied  above,  for  the  special  controls  the 
general. 

But  here  there  is  no  special  controlling  the  general  clause. 
One  clause  is  as  general  as  the  other,  and  one  does  not  for  that 
reason  modify  the  other.  One  of  the  conditions  relates  to  the 
misstatement  of  the  age,  and  that  applies  generally  to  all  in- 
sured. The  other  condition  relates  to  the  incontestability  of 
the  policy  after  two  years,  and  that  applies  equally  to  all  in- 
sured. 

Another  requirement  in  order  that  the  rule  invoked  by 
plaintiff's  counsel  may  be  applied  is  that  the  conditions  shall 
apply  to  the  same  subject  matter. 

Here  they  do  not.  One  relates  to  adjustment  on  account 
of  the  misstatement  of  the  age  of  the  insured,  and  the  other 
to  the  incontestability  of  the  policy  after  the  stated  time. 

^^  It  follows  that  the  conditions  are  different  and  relate  to 
a  different  subject  matter.  There  is  no  good  ground  for  criti- 
cising the  case  of  Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S.  551, 
24  Sup.  Ct.  Rep.  538,  48  L.  ed.  788,  cited  by  plaintiff.  Dif- 
ferent from  the  case  before  us  for  decision,  in  the  cited  case 
one  of  the  conditions  was  general  and  the  other  particular,, 
and  both  related  to  the  same  subject  matter.  By  direct  im- 
plication one  modified  the  other. 

There  is  no  such  implication  growing  out  of  the  conditions, 
of  the  policy  before  us  for  interpretation. 

The  rule  laid  down  in  Bock  v.  Perkins,  139  U.  S.  628,  11 
Sup.  Ct.  Rep.  677,  35  L.  ed.  314,  a  decision  cited  by  plaintiff,, 
was  that  effect  must  be  given  to  the  intention  of  the  parties; 
as  disclosed  hy  the  instrument  to  be  construed,  a  very  plain 
and  correct  rule  and  one  that  commends  itself  always. 

In  Rodgers  v.  United  States,  185  U.  S.  83,  22  Sup.  Ct.  Rep. 
582,  46  L.  ed.  816,  also  cited  by  plaintiff,  the  court  held  that 
where  there  are  two  statutes,  the  earlier  special  and  later 
general,  the  presumption  is  that  the  special  is  an  exception  tO' 
the  general  in  case  of  conflict  between  them. 

In  the  case  in  hand  no  such  presumption  arises,  as  both 
clauses  are  equally  general,  and  neither  is  particularly  speciaL 

There  is  no  reason  to  infer  that  there  is  anything  to  attract 
attention  particularly  in  the  first  clause  more  than  there  is  in 
the  second  clause. 

In  Winebrenner  v.  Forney,  189  U,  S.  148,  23  Sup.  Ct.  Rep. 
690,  47  L.  ed.  754,  it  was  supposed  that  the  attention  of  th& 
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writer  of  the  contract  because  of  the  importance  of  the  par- 
ticular subject  matter  should  have  been  directed  to  the  special 
clause. 

In  the  present  case  both  clauses  are  of  importance. 

There  is  another  rule  of  interpretation  to  which  we  may  as 
well  refer  at  this  time, 

"^  In  matter  of  insurance  the  interpretation  should  be 
placed  upon  the  writing  of  the  company  in  the  policy  which 
is  most  favorable  to  the  insured:  Massachusetts  Benefit  Assn. 
V.  Robinson,  104  Ga.  256.  30  S.  E.  918.  42  L.  R.  A.  261.  And, 
further,  if  the  policy  is  susceptible  of  two  different  construc- 
tions, the  one  most  favorable  to  the  insured  commends  itself. 

2.  Effect  of  the  Clause  in  Question:  Both  clauses,  be- 
ing general,  are  to  be  construed  together  and  effect  given 
to  the  two.  This  can  be  done  by  holding  that  the  com- 
pany had  ample  time  to  make  inquiry  about  the  insured 
within  the  two  years  after  the  date  of  the  policy.  If  he  has 
understated  his  age,  the  company  may  readjust  the  policy 
contradictorily  with  the  insured  on  the  basis  of  his  age,  as 
before  stated  in  the  statement  of  facts,  as  a  method  to  be 
followed  in  the  readjustment  of  the  policy. 

It  has  been  decided  in  another  jurisdiction  that,  if  he  has 
departed  this  life,  the  adjustment  may  be  made  contradic- 
torily with  the  legal  representative  of  his  succession,  not  a 
question  involved  here.  But  after  two  years  have  elapsed  de- 
fenses are  no  longer  available,  unless  the  grounds  are  excepted 
by  the  terms  of  the  policy. 

A  short  term  of  prescription  has  been  created  by  contract 
within  which  the  insurer,  if  ever,  must  test  the  validity  of  his 
policy:  Clement  v.  New  York  Life  Ins.  Co.,  101  Tenn.  22, 
70  Am.  St.  Rep.  650,  46  S.  W.  561.  42  L.  R.  A.  247. 

The  company  reserved  to  itself  the  right  during  two  years, 
upon  discovering  that  the  age  had  been  understated,  to  adjust 
the  amount  of  insurance  according  to  insurance  companies' 
rules:  Clement  v.  New  York  Life  Ins.  Co.,  101  Tenn.  22,  70 
Am.  St.  Rep.  650,  46  S.  W.  561,  42  L.  R.  A.  247. 

After  the  two  years  had  expired,  the  second  clause  copied 
above  becomes  effective  and  the  first  clause  is  not  enforceable. 
Thereby  "*'  effect  is  given  to  both  clauses;  otherwise  the  sec- 
ond clause  is  entirely  neutralized,  and  becomes  entirely  in- 
effective in  so  far  as  relates  to  proof  of  age.  That  was  not 
intended,  as  we  read  the  policy. 

Under  the  textual  article  of  Civil  Code,  article  1951.  if  it 
can  be  avoided,  a  clause  should  not  be  declared  nugatory. 

3.  Jilisstatement  of  the  Insured :  The  discussions  heretofore 
are  not  very  important  compared  to  the  discussion  at  this 
point.     They  do  not  finally  dispose  of  the  issues. 

Life  insurance  is  not  made  incontestable  bj'  statute  in  this 
state  as  it  is  in  some  of  the  states.    By  the  terms  of  the  policy 
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in  the  case  under  discussion,  it  is  incontestable  (by  special 
clause  made)  after  two  years. 

The  plaintiff  urges  that  the  insured  misstated  her  age.  The 
defendant's  contention  is  that  the  first  clause  in  the  policy 
is  of  no  effect,  and  that,  therefore,  the  misstatement  is  of  no 
importance.  His  contention  is  that  the  company  by  the  two 
years'  clause  is  prevented  from  making  any  defense  as  relates 
to  misstatement  of  age. 

If  the  law-making  authority  were  to  legalize  such  a  clause 
(that  is,  the  first  clause  copied  above  in  regard  to  age),  it 
would  be  binding.  The  acceptance  by  the  insured  of  this 
clause  makes  the  contract  as  binding  as  would  be  a  statute 
on  the  subject.  Statutes  and  contract  would  be  equally  bind- 
ing. 

The  company,  in  order  to  promote  its  business  and  increase 
its  popularity  as  an  insurer,  inserted  this  clause  in  its  policy 
and  offers  it  as  an  inducement  to  take  insurance.  It  uses  it 
to  the  best  advantage. 

The  parties  to  a  contract  can  adopt  a  prescriptive  term. 
But  it  is  contended  that  a  wrong  has  been  committed. 

^**  True,  but  it  is  a  public  wrong,  and,  if  the  insured  com- 
mits a  public  wrong,  in  this  instance  it  cannot  avail  the  com- 
pany. 

Very  similar  questions  have  been  decided  in  the  courts  of 
other  jurisdictions.  In  Vetter  v.  Massachusetts  National 
Life  Assn.,  29  App.  Div.  72,  51  N.  Y.  Supp.  393,  the  policy 
provided  that,  if  fraudulent  answers  were  given,  the  policy 
would  be  void.  This  policy  contained  the  two  year  limit. 
The  insured  died  over  two  years  after  the  date  of  the  policy. 
The  insurance  company  offered  to  prove  the  fraud,  and  of- 
fered to  show  that  the  answers  were  false.  Though  these 
answers  did  not  relate  to  age,  they  were,  it  was  charged,  false, 
and,  if  the  charge  was  true,  they  would  have  rendered  the 
policy  void.  The  testimony  was  excluded  by  the  court  on  the 
ground  that  the  incontestability  of  the  policy  concluded  the 
company. 

The  decision  cited,  supra,  is  pertinent  in  two  respects ;  that 
is,  the  one  just  stated,  and,  further,  in  that  the  policy  con- 
tained the  words,  "except  as  herein  set  forth,"  in  the  clause 
relating  to  the  incontestability  of  the  policy.  By  the  fore- 
going quoted  words,  there  was  a  special  exception,  as  it  re- 
ferred to  other  clauses  of  the  policy.  Yet  in  that  case  the 
court  held  that  these  words  did  not  refer  to  the  warranty 
clauses  (one  of  which  had  been  violated  or  not  complied  with) , 
but  that  the  words  quoted  referred  to  promissory  obligations 
and  duties  of  the  insured,  such  as  the  payment  of  premiums, 
and  not  to  what  the  court  classed  as  affirmative  warranties. 

The  decision  goes  further  than  there  is  any  necessity  of 
going  in  this  case,  for  the  policy  in  the  case  before  us  for 
decision  does  not  contain  anything  similar  to  the  quoted  words. 
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The  issue  before  us,  as  between  the  company  and  the  in- 
sured, is  not  the  fraud  which  "^^  is  committed,  but  the  incon- 
testability of  the  clause  which  is  binding  upon  the  company. 
It  stands  first  and  comes  up  under  the  terms  of  the  policy 
before  any  question  of  fraud  can  be  raised. 

In  Massachusetts  Life  Benefit  Assn.  v.  Robinson,  104  Ga. 
256,  30  S.  E.  918,  42  L.  R.  A.  261,  it  was  held  that  the 
clause  is  not  against  public  policy  as  applied  to  the  defense 
of  fraud :  25  Cyc.  873. 

If  the  gravity  of  a  case  of  wrong  were  to  offer  ground  after 
the  two  years  for  defense,  there  would  be  degrees  of  fraud. 

The  case  just  cited  refers  to  and  includes  all  frauds,  and 
thereby  holds  the  company  just  as  it  has  bound  itself. 

5.  Beneficiary  Proof:  The  beneficiary  joined  in  making 
proof  of  death  of  the  insured.  He  suppressed  the  truth  and 
committed  a  wrong,  which  no  one  well  inclined  countenances 
for  an  instant.  But  it  remains  that  the  policy  itself  is  bind- 
ing. His  representations,  untrue  as  they  were,  had  no  bear- 
ing on  the  right  claimed.  As  untrue  as  the  representation 
was,  it  cannot  be  considered  as  giving  a  right  to  forfeit  the 
claim  under  the  policy. 

The  declaration  did  not  affect  the  subject  matter  of  the 
contract.  However  false  it  was,  the  representation  was  one 
that  affords  no  ground  of  defense  to  the  plaintiff. 

For  reasons  stated,  it  is  ordered,  adjudged  and  decreed  that 
the  judgment  of  the  court  of  appeal  in  this  case  is  annulled, 
reversed  and  avoided.  It  is  further  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  district  court  is  hereby  made 
the  judgment  of  this  court.  It  is  further  ordered,  adjudged 
and  decreed  that  the  plaintiff  pay  the  costs  of  both  courts, 
and  that  this  judgment,  so  far  as  needful,  be  made  executory 
by  remanding  it  to  the  district  court. 

For  reasons  stated,  it  is  further  ordered,  adjudged  and  de- 
creed that  the  rule  nisi  which  was  issued  in  this  case  be,  and 
the  same  is  hereby,  affirmed. 


Stipulations  in  a  Life  Insurance  Policy  That  It  shall  Become  In- 
contestable for  fraud  in  procuring  it  after  the  lapse  ot  a  specified 
period  from  the  date  of  its  issue  are  valid  as  creating  a  short  stat- 
ute of  limitation  in  favor  of  the  insured:  Eoyal  Circle  v.  Achterrath, 
204  111.  549,  98  Am.  St.  Rep.  224.  See,  also,  Clement  v.  Insurance 
Co.,  101  Tenn.  22,  70  Am.  St.  Eep.  650;  Wright  v.  Mutual  Benefit 
Life  Assn.,  118  N.  Y.  237,  16  Am.  St.  Eep.  749;  Monahan  v.  Fidelity 
Life  Ins.  Co.,  242  111.  488,  134  Am.  St.  Eep.  337.  However,  a  policy 
of  life  insurance  opposed  to  public  policy  is  not  rendered  enforce- 
able by  an  incontestable  clause:  Bromley  v.  Washington  Life  Ins. 
Co.,  122  Ky.  402,  121  Am.  St.  Eep.  467.  And  in  Eeagan  v.  Union 
Mut.  Life  Ins.  Co.,  189  Mass.  555,  109  Am.  St.  Eep.  659,  it  is  held 
that  though  a  policy  purports  to  be  incontestable  after  date  of  issue 
for  any  cause  except  nonpayment  of  premium,  an  action  thereon  is 
subject  to  the  defense  that  the  assured  made  material  false  and 
frandnlent  reoresentations  before  the  issuing  of  the  policy,  sufficient 
to  avoid  it  for  fraud. 
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STATE  V.  BANK  OF  BATON  ROUGE. 

[125  La.  138,  51  South.  95.] 

CORPORATE  STOCK— Rights  of  Bona  Fide  Holder.— The  is- 
suance by  a  corporation  of  a  certificate  for  shares  of  its  capital  stock 
is  a  declaration  to  the  world  that  the  person  named  is  the  owner 
of  the  stock  called  for  by  the  certificate;  and  a  purchaser  of  the  stock, 
who  acquires  in  good  faith,  for  value,  and  in  the  usual  course  of 
business,  and  to  whom  the  certificate,  properly  indorsed,  is  delivered, 
is  entitled  to  be  recognized  by  the  corporation  as  the  owner  of  the 
stock,  and  cannot  be  required,  as  a  condition  precedent  to  such  rec- 
ognition, to  litigate  his  title  with  a  third  person,  who  claims  under 
a  certificate  which  had  previously  been  surrendered  and  canceled; 
the  question  whether  the  cancellation  and  the  issuance  of  the  new 
certificate  were  authorized  being  one  which  the  corporation  and  such 
third  person  must  settle  between  themselves.  In  such  case  man- 
damus will  lie  to  compel  the  corporation  to  recognize  the  holder  and 
owner  of  the  outstanding  certificate  as  the  owner  of  the  stock,  (p. 
338.) 

(Syllabus  by  the  court.) 

Farrar,  Jonas,  Goldsborough  &  Goldberg  and  Lawson  B. 
Aldrich,  for  the  appellant. 

Layeock  &  Beale  and  Saunders,  Dufour  &  Dufour,  for  the 
appellee, 

138  MONROE,  J.  Relator  seeks  to  compel  defendant  to 
take  up  and  cancel  three  of  its  certificates  of  stock,  originally 
issued  to  Ben.  R.  Mayer,  to  wit,  certificates  Nos.  175  (for 
ten  shares),  227  (for  twenty  shares),  and  229  (for  *^®  fifteen 
shares),  and  to  issue  other  certificates  therefor.  Defendant 
answers  that  it  has  no  objection  to  complying  with  relator's 
demand  in  so  far  as  certificate  No.  175  is  concerned,  but  with 
reference  to  the  others  it  objects,  on  the  grounds  (stated,  in 
substance)  that  its  capital  stock  is  divided  into  one  thousand 
shares,  for  all  of  which  certificates  have  been  issued ;  that  from 
a  certain  record  in  the  district  court  it  appears  that  Louis 
F.  Leury  sued  Ben.  R.  Mayer,  claiming  to  be  an  owner,  in 
indivision,  of  twenty  of  said  shares,  represented  by  certificate 
127,  and  obtained  judgment  recognizing  him  to  be  the  owner 
of  an  undivided  interest,  being  the  one-fiftieth  of  respondent's 
capital  stock  represented  in  said  certificate,  and  ordering  said 
interest  to  be  sold  to  efifect  a  partition;  that  respondent 
is  informed  and  believes  that  "part  of  the  certificates  de- 
scribed and  sued  for  in  the  petition  herein,  as  being  the  prop- 
erty of  the  relator  herein,  were  originally  issued  to  represent 
the  said  undivided  one-fiftieth  interest;  ....  that  it  cannot 
issue  the  certificates  herein  claimed  and  the  certificates  for 
the  undivided  one-fiftieth  interest  referred  to  in  the  suit  of 
Leury  v.  Mayer  without  thereby  increasing  its  capital  stock," 
which  it  cannot  lawfully  do;  "that  before  it  can  be  required 
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to  issue  the  certificates  herein  claimed  the  several  parties  as- 
serting conflicting  claims  to  the  ownership  of  the  said  fiftieth 
interest  in  said  bank  should  be  cited  hereto  and  should  be 
ordered  to  litigate  between  themselves,  in  order  to  determine 
who  is  the  true  and  legal  owner  of  the  interest  sued  for  by 
the  said  Leury  in  the  suit  above  mentioned,  and  who  is,  justly 
and  legally,  entitled  to  claim  and  demand  from  respondent 
certificates  for  the  stock  representing  said  interest.  Respond- 
ent is  informed  that  besides  the  relator  ....  the  Whitney 
Central  National  Bank  of  New  Orleans  also  claims  to  be  the 
owner  of  a  portion  of  the  undivided  fiftieth  interest  sued  for 
by  said  ^^^  Leury;  ....  that  said  Whitney  Central  National 
Bank  and  the  said  relator  herein  were  not  parties  to  the  suit  of 
the  said  Leury,  and  are  not  bound  by  the  judgment  therein 
rendered,  and  the  ownership  of  the  said  one-fiftieth  interest 
can  be  determined  only  by  citing  herein  the  said  Louis  F. 
Leury,  the  said  Louisiana  State  Bank,  and  the  said  Whitney 
Central  National  Bank  and  Benjamin  R.  Mayer,  through 
whom  said  bank  claims,  in  order  that,  by  litigation  and  proper 
judicial  proceedings  between  said  parties,  it  may  be  determined 
to  whom  the  certificates  for  the  one-fiftieth  interest  should 
be  issued.  Respondent  shows  that  it  is  ready  and  willing  to 
issue  said  certificates  to  the  parties  entitled,  but  that  it  can- 
not issue  certificates  for  a  larger  amount  than  the  author- 
ized capital  stock The  premises  considered,  respondent 

prays  that  the  Louisiana  State  Bank,  relator  herein,  be  or- 
dered to  litigate  and  determine,  contradictorily  with  Louis  F. 
Leury  and  the  Whitney  Central  National  Bank  and  with 
Benjamin  R.  Mayer,  the  question  as  to  the  real  and  true  own- 
ership of  the  said  one-fiftieth  interest,  so  as  to  determine  the 
person  who  is  really  and  legally  entitled  to  claim  the  certi- 
ficate for  the  said  undivided  one-fiftieth  interest,  and  re- 
spondent prays  for  all  general  and  equitable  relief."  On 
the  trial  of  the  case  relator  offered  the  certificates  sued  on, 
which  are  in  the  usual  form,  and  bear,  upon  their  backs,  the 
usual  transfers  and  powers  of  attorney,  in  blank,  signed  by 
Ben.  R.  Mayer,  the  person  to  whom  the  certificates  were  is- 
sued. Relator's  president  was  then  sworn  as  a  witness,  and 
testified  as  follows: 

"I  am  president  of  the  Louisiana  State  Bank.  [Looking 
at  certificates  Nos.  175,  227,  and  229.]  This  is  Mr.  Mayer's 
signature.  The  Louisiana  State  Bank  owns  these  certificates. 
[It  was  then  admitted  that  the  certificates  had  been  presented 
to  defendant  for  cancellation,  and  new  certificates  demanded, 
and  that  the  demand  had  been  refused.]  The  certificates 
were  pledged  to  us  January  27,  1907,  on  pledge  notes  taken 
l^y  us  from  the  Whitney  Central  National,  **^  which  held 
as  collateral  to  Mr.  Mayer's  notes  (the  certificates  came  to  us 
from  the  Whitiiey  Central) ,  the  original  amount  of  which  was 
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$22,500  on  seventy-five  shares,  represented  by  certificate  227, 
for  twenty  shares,  certificate  228,  for  twenty  shares,  229,  for 
fifteen  shares,  and  certificate  31  for  twenty  shares.  We  ac- 
quired the  ownership  March  3,  1909.  We  closed  out  the 
collateral  on  March  3d,  this  year,  and  credited  Mr.  IMayer's 
note  with  the  proceeds  of  the  stock  at  $325  per  share.  This 
credit  was  against  the  original  loan,  made  January  9,  1907, 
That  was  the  $22,500  note.  This  was  not  the  original  note, 
but  was  a  continuation  of  the  loan. 

"Q.  Did  the  Louisiana  State  Bank  hold  the  collaterals, 
and  especially  the  shares  of  stock  forming  the  basis  of  this 
suit  during  all  the  time  from  the  date  of  the  original  loan, 
January,  1907,  until  the  transfer  of  the  stock,  in  part  settle- 
ment of  the  pledged  note  of  Mr.  Mayer  in  March,  1909? 
A.     Yes. 

"Q.  Look  at  this  note  [producing  note],  and  see  if  that  is 
the  note  of  Ben.  R.  Mayer  to  secure  the  payment  of  which 
this  stock  was  pledged.?     A.     Yes,  sir. ' ' 

Relator's  counsel  then  offered  the  note  referred  to,  being 
the  pledge  note  of  Ben.  R.  Mayer  for  $20,500  secured  by  vari- 
ous stock  certificates,  including  those  here  sued  on.  Defend- 
ant then  offered  the  "petition"  in  the  suit  of  Leury  v.  Mayer, 
referred  to  in  its  answer  (being  No.  947  of  the  docket  of  the 
district  court),  and  the  decree  of  this  (supreme)  court,  affirm- 
ing the  judgment,  which  were  admitted  over  relator's  objec- 
tions. The  evidence  thus  offered  shows  that  in  November, 
1905,  Louis  F.  Leury  sued  Ben.  R.  Mayer,  alleging  that  he 
(plaintiff)  was  the  son  of  J.  Edgar  Leury  and  Hannah  Leury, 
his  wife;  that  his  parents  were  married  and  lived  under  the 
regime  of  the  community;  that  both  were  dead  and  that  he 
had  been  recognized  as  the  sole  heir  of  his  mother ;  that  while 
they  were  so  living  his  father  had  acquired  twenty  shares  of 
the  stock  of  the  Bank  of  Baton  Rouge  (defendant  herein), 
represented  by  certificate  No.  127;  that  after  his  mother's 
death  his  father  sold  to  Ben.  R.  Mayer  his  half  interest  in  the 
stock,  and  that  he  (plaintiff),  as  the  heir  of  his  mother  and 
said  Mayer,  therefore  owned  the  twenty  shares  in  indivision; 
and  he  prayed  that  Mayer  be  cited,  and  after  due  proceed- 
ings that  he  be  recognized  as  the  owner  and  entitled  to  the 
community  interest  *'*^  of  his  said  mother  in  and  to  the 
ownership  in  the  said  Bank  of  Baton  Rouge,  as  evidenced  by 
certificate  No.  127,  of  twenty  shares  of  the  capital  stock,  to- 
gether with  dividends,  etc.,  and  that  the  same  be  sold,  to  ef- 
fect a  partition.  And  there  was  judgment  in  the  district 
court,  about  as  prayed  for,  which  judgment,  with  an  amend- 
ment relating  to  the  dividends,  was  affirmed  by  this  court: 
Leury  v.  Mayer,  122  La.  486,  47  South.  839.  Defendant  (in 
the  present  proceeding)  then  offered  the  "petition"  in  the 
matter  entitled,  "State  ex  rel.  Louis  F.  Leury  v.  Bank  of 
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Baton  Rouge  et  al."  (No.  906  of  the  docket  of  the  district 
court),  and  the  answer  of  the  bank  thereto,  which  were  also 
admitted  over  objection,  and  in  which  petition  Leury  sets 
up  his  claim  to  stock  (as  stated  in  the  petition  in  the  other 
suit),  and  alleges  that  his  father  "sold,  transferred  and  de- 
livered unto  one  Ben.  R.  Mayer  all  his  right,  title  and  interest 
in  and  to  the  said  certificate  of  stock,  ....  known  as  certifi- 
cate No.  127,  ....  and  the  said  certificate  was  accordingly 
transferred  on  the  books  of  the  said  Bank  of  Baton  Rouge 
by  order  of  the  said  Ben.  R.  Mayer,  and  a  new  certificate 
issued  to  the  said  Ben.  R.  Mayer  in  lieu  thereof;  ....  that 
he  is  entitled  to  be  recognized  as  the  one-half  undivided  owner 
of  the  said  certificate  No.  127 ;  .  .  .  .  and  that  the  said  bank 
should  be  ordered  to  deliver,  free  from  any  claim  of  the  said 
Ben.  R.  Mayer  or  of  itself,  a  certificate  of  stock  in  the  name 
of  petitioner  for  ten  shares  of  the  capital  stock  of  said  bank, ' ' 
etc.  To  the  petition  in  question  the  Bank  of  Baton  Rouge 
excepted  and  (in  case  the  exception  should  be  overruled) 
pleaded  the  general  denial,  and  the  proceeding  seems  then 
to  have  been  abandoned,  the  suit  No.  947  having  been  insti- 
tuted some  days  later.  Defendant  (in  this  proceeding)  then 
ofi'ered  the  testimony  of  its  assistant  cashier  (which  was  also 
admitted  over  objection),  in  which  he  undertakes  to  trace 
the  stock  originally  represented  by  the  certificate  No.  ^'*^  127 
into  the  certificate  Nos.  227,  228  and  229,  as  follows,  to  wit: 
No.  127  (twenty  shares),  issued  to  J.  Edgar  Leury,  December 
8,  1891;  canceled  November  9,  1894,  and  in  lieu  thereof.  No. 
161  (ten  shares),  issued  to  Ben.  R.  Mayer,  and  No.  162  (ten 
shares),  issued  to  Joe  Mendelsohn.  No.  161  (ten  shares), 
canceled  May  6,  1902,  and  in  lieu  thereof,  No.  210  (ten 
shares),  issued  to  Ben.  R.  Mayer  Grocery  Company,  Limited. 
No.  210  (ten  shares),  canceled  April  9,  1904,  and  in  lieu 
thereof  and  of  No.  216,  No.  227  (twenty  shares),  issued  to 
Ben.  R.  Mayer.  No.  162  (ten  shares),  canceled  September 
27,  1901,  and  in  lieu  thereof,  and  of  Nos.  28  and  118.  cer- 
tificate No.  203,  for  seventeen  shares,  issued  to  Morris  Wolf. 

No.  203  (seventeen  shares),  canceled  May  6,  1902,  and  in 
lieu  thereof,  No.  211  (17  shares),  issued  to  Ben.  R.  Mayer 
Grocery  Company,  Limited. 

"No.  211,  for  seventeen  shares  [the  witness  says],  was  pre- 
sented, properly  indorsed  by  Ben.  R.  Mayer  Grocery  Com- 
pany, Limited,  and  canceled  April  9,  1904,  and  two  shares 
of  it  issued  to  Ben.  R.  Mayer,  in  certificate  No.  228,  which  cer- 
tificate is  for  twenty  shares,  including  certificates  214  and 
215;  certificate  228  still  remaining  in  the  name  of  Ben.  R. 
Mayer.  The  other  fifteen  shares  of  certificate  No.  211  were 
issued  to  B.  R.  Mayer  April  9,  1904,  in  certificate  No.  229, 

and  is  still  standing  in  his  name Therefore  [says  the 

witness]  the  twenty  shares  represented  by  certificate  No.  127 
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are  now  incorporated  in  Nos.  227,  228  and  229,  being  ten 
shares  in  certificate  227,  two  shares  in  certificate  228,  and 
eight  shares  in  certificate  No,  229," 

The  judge  a  quo  made  the  (alternative)  writ  of  mandamus 
peremptory  with  respect  to  the  certificate  No.  175,  and  denied 
it  in  all  other  respects,  and  relator  has  appealed. 

The  certificates  Nos.  227  (for  twenty  shares)  and  229  (for 
fifteen  shares)  call  for  thirty-five  shares,  and,  as  defendant's 
witness  succeeded  in  finding  in  them  only  eighteen  of  the 
shares  originally  represented  by  certificate  127,  relator  would 
from  any  point  of  view  be  entitled  to  a  new  certificate  for 
seventeen  shares.  We  are,  however,  ^*^  of  opinion  that  it  is 
entitled  to  the  writ  of  mandamus  as  prayed  for ,  the  defense 
set  up  and  the  evidence  admitted  in  its  support  being  insuffi- 
cient and  irrelevant.  Neither  defendant  nor  relator  were  par- 
ties to  the  suit  in  which  Leury  obtained  judgment,  and  hence 
are  in  no  wise  bound  by  that  judgment;  and  relator  was  not 
made,  nor  asked  to  be  made,  a  party  to  the  other  proceeding, 
and  hence  is  in  no  wise  bound  by  it.  On  the  other  hand,  it 
(relator)  is  shown  to  have  acquired  the  certificates  sued  on 
in  good  faith  for  value  without  notice,  and  in  the  usual  course 
of  business,  and  defendant  is  shown  to  have  issued  them  to 
the  world,  thereby  certifying  that  Ben.  R.  Mayer,  the  party 
from  whom  relator  acquired  them,  was  the  owner  of  the  shares 
of  its  stock  which  they  represent.  It  is  not  asserted  that  any- 
one else  pretends  to  own  the  certificates  in  question,  or  that 
there  are  any  other  certificates  outstanding  which  represent 
the  same  shares,  and,  so  far  as  we  can  see,  the  issuance  of 
new  certificates  in  place  of  those  sued  on  will  put  defendant 
in  no  worse  position  than  it  now  occupies,  since  the  holders 
of  such  new  certificates  will  simply  stand  in  the  shoes  of  the 
relators  as  holders  of  those  sued  on. 

The  trouble  began  when  defendant  permitted  the  surviving 
husband  of  Mrs.  Leury  or  his  transferee,  Ben.  R.  Mayer, 
without  proper  authority,  to  cancel  certificate  No.  127,  which 
represented  stock  that  had  belonged  to  the  community,  and 
issued  new  certificates  for  such  stock  to  Mayer,  who  was  then 
one  of  its  officers,  and  who  knew  that  the  community  had 
been  dissolved  by  Mrs.  Leury 's  death  (Leury  v.  Mayer,  122 
La.  486,  47  South.  839),  after  which  defendant  permitted  the 
new  certificates  so  issued  to  be  canceled  and  replaced  by 
others,  and  those  others  canceled  and  still  others  issued  in 
their  stead,  and  its  present  proposition  is  that  the  innocent 
holder  of  the  certificates  last  issued  who  acquired  them  in 
good  faith  for  value  without  notice  *"***  of  any  defect  in  title 
and  in  the  usual  course  of  business  shall,  as  a  condition  prece- 
dent to  being  recognized  as  the  owner  of  the  property  which 
it  thus  acquired  on  the  faith  of  its  (defendant's)  certificate, 
issued  to  the  world,  seek  out  the  heir  of  Mrs.  Leury  and  liti- 
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gate  with  him  the  question  whether  defendant  is  accountable 
to  him  for  stock,  or  the  value  of  stock,  inherited  by  him  from 
his  mother,  and  of  which  defendant  was  the  custodian,  and 
shall  seek  out  the  Wliitney  Central  National  Bank  (from 
which  relator  acquired  the  certificates)  and  litigate  with  that 
institution  the  question  whether  it  can  be  heard  now  to  set 
up  some  adverse  title  to  the  property  which  it  sold  with  the 
warranty  that  our  law  implies. 

It  appears  to  us  that  such  a  proposition  would  have  been 
untenable  at  anv  time,  and  that  it  is  rendered  more  so  by  Act 
No.  180,  page  370,  of  1904,  which  provides: 

"That  the  delivery  of  a  stock  certificate  of  a  corporation 
to  a  bona  fide  purchaser  or  pledgee,  for  value,  together  with  a 
written  transfer  of  the  same,  or  a  written  power  of  attorney 
to  sell,  assign  and  transfer  the  same,  signed  by  the  owner  of 
the  certificate  shall  be  a  sufficient  delivery  to  transfer  the  title 
as  against  all  parties;  but  no  such  transfer  shall  affect  the 
right  of  the  corporation  to  pay  any  dividend  due  upon  the 
stock,  or  to  treat  the  holder  of  record  as  the  holder  in  fact, 
until  such  transfer  is  recorded  upon  the  books  of  the  corpo- 
ration, or  a  new  certificate  is  issued  to  the  person  to  whom 
it  is  so  transferred." 

It  is  true  that,  the  act  thus  cited  was  passed  a  few  months 
after  the  issuance  by  defendant  of  the  last  of  the  certificates 
(to  which  its  assistant  cashier  refers  in  his  testimony)  to 
Mayer,  but  it  was  passed  several  years  before  relator  ac- 
quired the  certificates  upon  which  it  sues,  and  the  defendant 
was  notified  nearly  two  years  before  such  acquisition  (by 
the  suit  to  which  it  was  made  party)  of  the  claim  that  Leury 
was  setting  up;  yet  it  continued  to  hold  Mayer  out  to  the 
public  as  the  owner  of  the  stock  represented  by  the  certificates 
here  sued  on,  and  of  the  certificates,  and  relator,  more  than 
two  years  "*  after  the  passage  of  the  act  of  1904,  parted 
with  its  money  upon  the  faith  of  that  holding  out  and  in  the 
belief  that  it  was  acquiring  a  valid  title  to  the  certificates, 
and  all  that  they  call  for.  The  situation  as  here  presented  is 
far  from  being  as  bad  as  though  the  original  transfer  of  the 
certificate  No.  127  from  J.  Edgar  Leury  to  Ben.  R.  Mayer 
had  been  forged,  or  the  certificate  had  been  lost  or  stolen,  but, 
even  if  it  were  that  bad,  the  defense  here  set  up  would  not 
be  good,  because  the  original  owner  of  the  stock  would  have 
no  right  of  recovery  as  against  relator,  as  the  present  owner, 
not  of  certificate  No.  127,  but  of  the  stock  represented  by 
other  certificates.  The  rule  upon  that  subject  is  stated  in  a 
recent  work  as  follows: 

"When  certificates  of  stock  have  been  transferred  under 
a  forged  assignment  and  power  of  attorney,  or  when  they  have 
been  lost  or  stolen,  without  negligence,  after  having  been  in- 
dorsed or  assigned  in  blank,  and  have  been  transferred  to  the 
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finder  or  thief,  the  true  owner  may  recover  the  certificate 
from  the  transferee,  or  any  subsequent  transferee ;  or  he  may 
join  him  in  a  suit  against  the  corporation  to  compel  a  trans- 
fer, or  retransfer,  on  its  books,  according  to  the  circumstances ; 
or  he  may  maintain  an  action  for  conversion  against  the  trans- 
feree to  recover  the  value  of  the  stock  even  after  the  latter 
has  sold  and  transferred  the  same  to  another.  But  the  owner 
of  shares  which  have  been  transferred  by  the  corporation  on 
its  books  under  a  forged  power  of  attorney  has  no  right  of 
action  against  a  bona  fide  purchaser  of  the  shares  who  pur- 
chased not  the  original  certificates,  but  a  new  certificate  issued 
by  the  corporation":  Marshall  on  Corporations  (1902),  pp. 
844,  321 ;  Cook  on  Corporations,  6th  ed.,  1908,  pp.  1049,  1070, 
1140,  1141. 

From  the  brief  filed  by  the  learned  counsel  for  relator  we 
find  that  in  Re  Bahia  etc.  v.  Railway  Co.,  L.  R.  32  Q.  B.  584, 
the  English  court,  holding  that  the  purchaser  or  pledgee  of 
stock  is  required  to  look  no  further  back  than  the  registry 
of  the  last  transfer,  said:  "That  the  issuance  by  a  corpora- 
tion of  a  certificate  for  its  share  of  capital  stock  is  a  declara- 
tion by  the  company  to  all  the  world  that  the  person  in  whose 
name  the  certificate  is  made  out,  and  to  whom  it  is  given,  is  a 
shareholder  in  the  company,  with  the  intention  that  ^^'^  it 
shall  be  so  used  by  the  person  to  whom  it  is  given,  and  acted 
upon  in  the  sale  and  transfer  of  shares.  * ' 

We  find  nothing  in  the  jurisprudence  of  this  court  which 
conflicts  with  the  doctrine  thus  stated,  the  subjoined  list  of 
cases  including  all  which  seem  to  have  any  bearing  upon  the 
subject,  to  wit:  Chapman  v.  New  Orleans  Gaslight  &  B.  Co., 
4  La.  Ann.  153;  Smith  v.  Crescent  City  &  Co.,  30  La.  Ann. 
1378;  Factors'  &  Traders'  Ins.  Co.  v.  Marine  etc.  Co.,  31  La. 
Ann.  149 ;  Reid  v.  Commercial  Ins.  Co.,  32  La.  Ann.  546 ; 
Pitot  V.  Johnson,  33  La.  Ann.  1286 ;  De  St.  Romes  v.  Levee 
Steam  Cotton  Press  Co.,  34  La.  Ann.  419 ;  Woodhouse  v.  Cres- 
cent M.  Ins.  Co.,  35  La.  Ann.  238 ;  Fee  v.  N.  0.  Gaslight  Co., 
35  La.  Ann.  413  ;  Ribet  v.  Bataille,  35  La.  Ann.  1171 ;  Crescent 
City  etc.  Co.  v.  Deblieux,  40  La.  Ann.  155,  3  South.  726 ;  Kern 
V.  Day,  45  La.  Ann.  71,  12  South.  6;  State  v.  New  Orleans 
Cotton  Exchange,  114  La.  324,  38  South.  204. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment appealed  from  be  amended  in  so  far  as  to  make  the 
mandamus  peremptory  as  prayed  for,  and,  as  amended,  af- 
firmed. 


The  Duty  of  a  Corporation  to  Transfer  Its  Stock  upon  its  books,  and 
the  grounds  upon  which  it  may  refuse  to  do  so,  are  discussed  in  the 
note  to  Mundt  v.  Commercial  Nat.  Banlt  (Utah),  post,  p.  1023. 

Compelling  the  Issue  of  StocTc  is  the  subject  of  a  note  to  State  v» 
Jumbo  Extension  Min,  Co.,  133  Am.  St.  Rep.  725. 
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JONES  V.  TEXAS  AND  PACIFIC  RAILWAY  COMPANY. 

[125  La.  542,  51  South.  582.] 

STATUTE  OF  UMITATIONS. — Prescription  Runs  from  the 
Day  Damages  are  sustained,  not  from  the  date  of  the  wrongful  act. 
(pp.  339,  340.) 

MAXIM. — Things  not  Susceptible  of  Ascertainment  are  con- 
sidered in  law  as  not  existing,     (p.  340.) 

STATUTE  OF  LIMITATIONS — Action  for  Injuries  to  Animal. 
Where  a  mule  is  negligently  injured,  but  the  serious  iiature  of  the 
injuries  is  not  known  until  revealed  by  the  death  of  the  animal  two 
months  later,  after  having  been  turned  out  to  pasture  to  get  well, 
the  statute  of  limitations  does  not  run  against  the  owner's  cause  of 
action  until  the  death,     (p.  341.) 

STATUTE  OF  LIMITATIONS — ^Action  for  Injuries  to  Animal. 
Where  a  mule  is  negligently  injured  and  dies  two  months  later,  the 
owner  is  entitled  to  recover  the  expense  of  taking  care  of  the  animal 
and  the  loss  of  its  services  during  the  illness,  as  well  as  the  value 
of  the  animal,  and  he  may  recover  the  latter  item  although  the 
others  are  barred  by  limitation,     (p.  343.) 

DAMAGES — Items  of  Recovery  for  Injury  to  Mule. — Where  a 
mule  is  negligently  injured,  and  dies  after  two  months'  illness,  the 
damages  recoverable  by  the  owner  include  the  value  of  the  animal, 
and  the  expense  of  taking  care  of  it,  and  the  loss  of  its  services 
during  the  illness,     (p.  343.) 

Wise,  Randolph  &  Rendall,  for  the  appellant. 
Ponder  &  Fraser,  for  the  appellee. 

»43  PROVOSTY,  J.  Plaintiff  sues  in  damages  for  the 
value  of  two  of  his  nmles^  alleged  to  have  been  negligently 
run  over  and  killed  by  a  locomotive  of  the  defendant  company. 
One  of  the  mules  died  immediately.  The  other  survived  two 
months.  Both  the  district  court  and  the  court  of  appeal 
found  defendant  responsible,  and  fixed  the  value  of  the  mules 
at  three  hundred  dollars,  or  one  hundred  and  fifty  dollars 
apiece.  The  suit  was  filed  more  than  one  year  after  the  acci- 
dent, but  less  than  one  year  after  the  death  of  the  mule  which 
survived.  Defendant  pleaded  the  prescription  of  one  year, 
and  both  courts  sustained  it  as  to  the  first  mule,  and  over- 
ruled it  as  to  the  second.  Only  the  latter  ruling  is  here  for 
review. 

The  facts  are  that  the  mule  died  as  a  result  of  the  accident, 
but  that  the  serious  nature  of  his  injuries  was  not  known  un- 
til revealed  by  his  death.  He  was  not  even  lamed,  although 
he  manifested  a  disinclination  or  disability  to  move  faster 
than  in  a  walk.  He  was  struck  on  the  hip,  receiving  a  wound 
supposed  to  be  a  mere  flesh  wound.  He  was  treated  for  a 
few  days  for  this  wound,  and  was  then  led  to  pasture,  two 
miles  away,  and  there  left  to  get  well.  Instead  '^■*  of  get- 
ting well,  he  died.     The  question  is  as  to  whether  the  pre- 
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seription  runs  from  the  time  of  the  accident,  or  only  from 
the  death  of  the  mule. 

Article  3537,  Civil  Code,  provides  that  the  prescription 
"runs  from  the  day  the  damages  were  sustained."  In  the 
cases  of  Mestier  v.  New  Orleans  etc.  R.  R.  Co.,  16  La.  Ann. 
354.  De  Lizardi  v.  New  Orleans  etc.  B.  Co.,  25  La.  Ann.  416, 
Hotard  v.  Texas  &  P.  R.  R.  Co.,  36  La.  Ann.  450,  Heath  v. 
Texas  &  P.  R.  R.  Co.,  37  La.  Ann.  728,  and  numerous  others 
to  be  found  in  our  reports,  it  was  held  that  the  prescription 
runs  from  the  day  the  damages  were  sustained,  not  from  the 
day  of  the  wrongful  act.  The  reason  is  that,  in  order  that 
there  should  be  a  cause  of  action  for  damages  ex  delicto,  two 
things  must  concur:  First,  a  wrongful  act;  and,  secondly,  a 
loss  or  prejudice  resulting  from  the  wrongful  act.  The  wrong- 
ful act  itself  does  not  suiBce.  It  must  be  followed  by  a  lo5«? 
or  prejudice.  It  is  the  combination  of  the  two  which  gives 
rise  to  the  cause  of  action;  and  as  the  damage  cannot  pre- 
cede, but  must  needs  come  after,  the  wrongful  act,  the  pre- 
scription runs  from  it,  and  not  from  the  wrongful  act.  And, 
of  course,  until  a  cause  of  action  has  come  into  existence,  pre- 
scription cannot  run  on  it:  32  Laurent,  No.  20;  Hernandez 
V.  Montgomery,  2  Mart.,  N.  S.,  422;  Gueno  v.  Soumastre,  1 
La.  Ann.  44. 

Defendant's  learned  counsel  argue  that  in  the  instant  case 
the  damage  must  be  considered  to  have  been  sustained  at  the 
time  of  the  accident,  because  the  mule  never  recovered,  but 
from  that  time  was  of  no  value.  The  answer  is  that,  while 
the  damage  was,  as  a  matter  of  fact,  sustained  at  that  time, 
for  the  value  of  the  mules  was  totally  destroyed  from  that 
moment,  it  was  not  sustained,  as  a  matter  of  law,  until  the 
death  of  the  mule,  because  the  fact  of  its  having  been  sus- 
tained was  not  until  then  susceptible  of  ascertainment.  In 
law,  things  which  are  **'  not  susceptible  of  ascertainment 
are  considered  as  not  existing.  **De  non  apparentibus  et  non 
existentibus  eadem  est  ratio. ' '  Until  by  the  death  of  the  mule 
the  damage  had  been  revealed,  or  to  use  the  legal  term,  had 
been  made  certain,  plaintiff  had  no  cause  of  action  for  it. 
Until  then,  it  was  at  best  uncertain,  contingent,  speculative; 
and  nothing  is  better  settled  in  the  law  of  damages  than  that 
a  damage  of  that  character  does  not  give  rise  to  a  cause  of 
action:  8  Am.  &  Eng.  Ency.  of  Law,  608,  and  Louisiana  de- 
cisions there  cited. 

A  damage  can  be  considered  to  have  been  sustained,  within 
the  meaning  of  article  3537,  supra,  only  when  it  has  mani- 
fested itself  with  sufficient  certainty  to  be  susceptible  of  proof 
in  a  court  of  justice.  "Although  the  action  has  accrued  (soit 
ouverte),  so  long  as  it  cannot  be  usefully  prosecuted,  pre- 
scription does  not  run.  The  reason  is  that  prescription  is 
founded  on  the  negligence  of  the  creditor;  and  a  creditor 
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cannot  be  held  to  have  been  negligent  in  bringing  his  suit,  so 
long  as  it  was  not  possible  for  him  to  bring  it  usefully ;  Po- 
thier  on  Prescription,  No.  37.  Had  the  plaintiff  brought  this 
suit  before  the  death  of  the  mule,  a  complete  defense  would 
have  been  that,  for  all  that  was  known,  the  mule  Avas  as  val- 
uable as  ever,  barring  the  flesh  wound  which  would,  doubt- 
less, soon  be  healed.  Until  the  fatal  nature  of  the  mule's 
injury  revealed  itself,  therefore,  plaintiff  had  no  cause  of 
action,  and  prescription  did  not  run. 

That  a  damage  thus  hidden,  or  not  developed,  does  not  in 
legal  contemplation  exist,  finds  abundant  illustration  in  the 
numerous  cases  in  France  where  parties,  after  having  recov- 
ered in  a  first  suit  the  damages  then  known  to  have  been 
suffered  from  the  tort,  were  permitted  to  recover  in  a  second 
suit  the  damages  subsequently  appearing,  whose  existence 
could  not  be  known  at  the  time  of  the  first  suit :  See  Carpentier 
and  Du  Saint,  Repertoire  de  Juris.  Vo.  Chose  Jugee,  Nos. 
439,  440,  442 ;  Vo.  Chemin  de  Fer,  Nos.  «*«  4315,  4316,  from 
which  we  translate  as  follows: 

"The  rule  by  which  a  cause  subsequent  to  the  judgment 
justifies  a  new  suit  has  given  occasion  to  a  number  of  inter- 
esting decisions  in  the  matter  of  damages.  Thus  it  has  been 
decided  that  a  person  who  has  obtained  damages  for  wounds 
caused  by  an  accident  can  thereafter  demand  damages  because 
of  the  aggravation  of  the  effects  of  the  same  accident  [citing 
a  number  of  decisions].  Two  suits  for  damages  caused  by 
the  same  tort  will  at  times  present  but  one  and  the  same  ques- 
tion for  decision,  and  at  times  will  present  two  different  ques- 
tions. At  first  blush,  the  two  suits  would  appear  to  be  always 
founded  upon  the  same  cause,  the  tort ;  but  it  is  entirely  pos- 
sible that  they  should  be  founded  upon  two  different  causes. 
The  cause  of  the  right  to  damages  does  not  consist  alone  in 
the  wrongful  act  with  which  the  defendant  is  charged,  but 
also  in  the  loss  or  prejudice  which  has  resulted  from  the  act. 
The  reunion  of  these  two  circumstances  is  necessary  in  order 
that  there  should  be  an  offense  or  quasi  offense.  Now,  the 
aggravation  of  the  prejudice  is  a  new  circumstance  or  event, 
which  constitutes  a  new  cause  such  as  may  serve  as  the  basis 
for  a  second  suit.  However  it  has  to  be  considered  whether, 
in  estimating  the  damages  in  the  first  suit,  the  court  has  not 
taken  into  consideration  this  possible  aggravation  and  fixed 
the  damages  accordingly." 

From  the  note  to  the  decision  of  the  court  of  cassation  in 
the  case  of  Chemin  de  Fer  du  Midi  c.  Paraire,  Journal  du 
Palais,  1877,  page  281,  we  translate  as  follows:  "The  rule  to 
which  we  have  just  referred  must  be  judiciously  applied. 
Due  care  must  be  taken  not  to  confound  the  future  and  un- 
certain prejudice  which  cannot  serve  as  the  basis  for  judg- 
ment, and  the  damage  which,  although  destined  to  be  suffered 
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only  in  the  future,  does  none  the  less  exhibit  in  the  present  a 
degree  of  certainty  and  actuality  which  justifies  its  being 
made  the  basis  of  judgment." 

In  other  words,  in  order  that  prescription  should  run,  it  is 
not  required  that  the  loss  should  have  been  already  suffered, 
but  only  that  the  fact  that  it  is  going  to  be  suffered,  or  is 
sure  to  result,  should  be  sufficiently  certain  to  serve  as  a 
basis  for  a  claim  of  damages  in  court. 

There  is  nothing  contrary  to  this  in  the  case  of  Griffin  v. 
Drainage  Co.,  110  La.  840,  34  South.  799.  The  point  there 
decided  was  that,  where  the  injury  to  a  house  from  an  ^^^  ex- 
cavation close  to  its  foundation  is  gradual,  prescription  is  not 
suspended  by  the  continuousness  of  the  injury,  but  runs  on 
the  damages  as  they  occur. 

The  uncertainty  which  precludes  the  coming  into  existence 
of  a  cause  of  action  for  damages,  and  which  therefore  pre- 
vents prescription  from  beginning  to  run,  must  not  be  con- 
founded with  the  inability  of  the  plaintiff  to  procure  the 
necessary  evidence  for  establishing  in  court  a  cause  of  action 
known  to  exist.  This  is  illastrated  by  the  case  of  Brown  v. 
Clingman,  47  La.  Ann.  25,  16  South.  564,  where  plaintiff 
knew  that  defendant  was  the  incendiary  who  had  set  fire  to 
his  hotel,  but  could  not  prove  it,  and  waited  to  bring  his  suit 
until  he  could  secure  the  necessary  evidence  for  making  the 
proof,  and  the  court  sustained  the  prescription.  If,  in  that 
case,  the  identity  of  the  incendiary  had  been  unknown,  the 
prescription  could  not  have  run,  for  the  bringing  of  the  suit 
would  have  been  impossible.  In  Cox  v.  Von  Ahlefeldt,  105 
La.  543,  30  South.  175,  the  court  alludes  to  a  case  where  pre- 
scription was  held  not  to  run  in  favor  of  one  who  avoided 
citation  by  concealment.  In  the  same  decision,  numerous 
cases  are  cited  where  the  principle  *  *  contra  non  valentem  agere 
non  currit  prescriptio"  was  applied. 

A  few  days  after  the  accident,  plaintiff  presented  to  the 
defendant  company  a  claim  of  one  hundred  and  fifty  dollars 
for  the  mule  that  had  been  killed  and  of  twenty-five  dollars 
for  the  injured  mule.  Plaintiff  testifies  that  the  twenty-five 
dollars  was  claimed  as  the  amount  of  his  loss  "in  case  he 
could  save  the  mule."  By  this  we  understand  that  the 
twenty-five  dollars  thus  claimed  was  to  be  merely  for  the 
expense  of  taking  care  of  the  mule  and  for  the  loss  of  his 
use  during  the  time  which  it  was  thought  would  be  required 
for  him  to  get  well.  This  claim  was  thus  presented  more  than 
one  year  before  the  present  suit ;  and  hence  the  question  arises 
whether  the  present  demand  of  the  plaintiff  is  not  to  be  con- 
sidered as  '^^  prescribed  to  the  extent  at  least  of  the  said 
twenty-five  dollars,  since  plaintiff  must  be  considered  to  have 
known  at  that  time  that  he  had  suffered  these  damages. 


Feb.  1910.]         Jones  v.  Texas  etc.  Ry.  Co.  343 

The  answer  to  that  question  depends  upon  whether  the  said 
twenty-five  dollars  then  claimed  are  to  be  considered  as  form- 
ing any  part  of  the  one  hundred  and  fifty  dollars  now  claimed. 
"We  think  not.  The  damages  suffered  by  plaintiff  are  found, 
w^hen  itemized,  to  have  consisted  in,  first,  the  value  of  the 
animal-  secondly,  the  expenses  incurred  in  taking  care  of  it ; 
and,  thirdly,  the  loss  of  its  services  during  its  illness.  Plain- 
tiff had  the  right  to  recover  the  entire  amount  of  each  of  these 
items  of  damages.  The  twenty-five  dollars  was  for  the  two 
latter  items.  These  two  items  are  prescribed ;  but  the  item  for 
the  value  of  the  mule  did  not  come  into  existence  until  the 
death  of  the  mule,  and  prescription  did  not  commence  to  run 
on  it  until  then,  as  has  already  been  showTi. 

That  the  expenses  incurred  by  plaintiff  in  taking  care  of 
the  mule  were  recoverable  in  addition  to  the  value  of  the  mule 
is  clear.  Plaintiff  was  in  duty  bound  to  try  to  minimize  the 
damages  by  having  the  mule  well  taken  care  of,  and  unless 
the  expenses  thereby  entailed  were  allowed  him  in  addition  to 
the  value  of  the  mule  he  would  not  be  made  whole.  The  law 
on  this  point  seems  to  be  well  settled :  13  Cyc.  61. 

In  like  manner  plaintifi:'  would  not  be  made  whole  unless, 
in  addition  to  being  given  the  value  of  the  mule  and  the  ex- 
penses incurred  in  taking  care  of  it,  he  was  indemnified  for 
the  loss  of  the  use  of  the  mule  during  the  two  months  of  its 
illness.  Had  the  mule  not  been  injured,  plaintiff  would  have 
had  its  use  during  that  time,  and  would  also  have  had  the 
mule.  Had  the  mule  been  killed  outright,  and  its  value  paid, 
plaintiff  could  have  procured  with  the  money  another  mule 
just  as  good  and  had  its  use  during  that  time.  Hqd  the  mule 
been  returned  to  plaintiff  as  good  as  ever  at  the  end  of  the 
two  months,  '*'*®  plaintiff  would  still  have  had  the  right  to 
claim  damages  for  the  loss  of  its  use  during  the  two  months. 
The  payment  of  the  value  of  the  mule  at  the  end  of  these  two 
months,  instead  of  the  mule  itself  being  returned,  still  leaves 
plaintiff  a  loser  to  the  extent  of  the  value  of  the  use  of  the 
mule  during  the  two  months. 

Judgment  affirmed. 


The  Operation  of  the  Statute  of  Limitations  where  a  cause  of  action 
for  nominal  damages  subsequently  ripens  into  right  to  actual  dam- 
ages is  the  subject  of  a  note  to  In  re  Estate  of  Hanlin,  126  Am.  St. 
Rep.  944,  where  the  authorities  in  opposition,  to  the  principal  case  are 
shown  to  approach  unanimitj. 
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MOREN  V.   NEW   ORLEANS  RAILWAY   AND   LIGHT 

COMPANY. 

[125  La.  944,  52  South.  106.] 

KEGIiIG-ENCE. — There  axe  Usually  Two  Factors  of  safety  in 
any  condition  in.  which  harm  may  befall  one  person  by  the  act  of 
another;  the  one,  the  instinct  and  obligation  of  self-preservation; 
the  other,  the  duty  which  everyone  owes  to  so  use  his  own  as  not 
to  inflict  injury  upon  his  neighbor;  and  where  that  which  one  uses 
is  an  agency  of  an  extraordinarily  dangerous  character,  the  law 
throws  upon  the  user  the  burden  of  the  greater  care.     (p.  356.) 

ELECTEICITY  —  Imperfect  Insulation — Noncompliance  With 
Ordinance. — The  city  of  New  Orleans  has  declared,  by  ordinance,  that 
"electric  light  and  power  conductors  shall  be  secured  to  insulating 
fastenings  and  covered  with  an  insulation  which  is  waterproof  and 
not  easily  abraded.  Whenever  such  insulation  becomes  impaired,  it 
shall  be  renewed  immediately."  The  use  in  the  streets  of  New 
Orleans  upon  electric  conductors,  carrying  dangerous  currents,  of  a 
cheap  insulation,  which,  when  new,  is  almost,  and  within  a  few 
months  becomes  absolutely,  worthless,  is  worse  than  no  pretense  of 
compliance  with  this  ordinance,  since  it  holds  out  an  assurance  of 
compliance  upon  which  the  uninformed  may  be  led  to  rely,  and 
thereby  led  to  sudden  death,     (p.  355.) 

ELECTRICITY  —  Imperfect  Insulation — Noncompliance  With 
Ordinance. — Where  a  corporation  makes  use  of  electric  wires  carry- 
ing dangerous  currents  in  the  streets  of  a  city,  under  an  ordinance 
requiring  effective  insulation,  it  is  not  a  sufficient  answer  to  the 
charge  of  failure  to  comply  with  its  obligation,  and  to  a  demand  for 
damages  for  injury  and  death  resulting  from  such  failure,  for  it  to 
say  that  such  insulation  is  unnecessary  and  expensive,  and  that  other 
persons  and  other  contractors  have  no  reason  for  coming  in  contact 
with  its  wires.  The  necessity  is  determined  by  the  ordinance,  which 
is  intended  for  the  protection  of  persons  who  may  come  in  contact 
with  such  wires  without  reasoning  upon  the  subject,  through  acci- 
dent, ignorance,  inadvertence  or  prudence,     (p.  354.) 

DEATH — Measure  of  Damages. — Where  a  Lineman  thirty-six 
years  of  age,  earning  seventy-five  dollars  a  month,  receives  injuries 
from  a  defectively  insulated  electric  wire,  from  which  he  dies  after 
three  months'  intense  suffering,  a  judgment  on  account  of  his  suffer- 
ing and  death  for  twenty-five  thousand  dollars  should  be  reduced 
to  ten  thousand  dollars.     (By  the  editor.)     (p.  358.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Bernard  Bruenn  and  A.  W.  Cooper,  for  the  appellant. 
Dart,  Kernan  &  Dart,  for  the  appellee. 

»*»  MONROE,  J.  Plaintiff  sues  in  her  own  behalf  and  in 
behalf  of  her  minor  child,  issue  ®**  of  her  marriage  with  her 
deceased  husband,  for  damages  for  injuries  to  the  latter,  re- 
sulting in  his  death,  which  injuries  she  alleges  were  caused 
by  the  negligence  of  the  defendant.  The  answer  is  a  general 
denial,  coupled  with  a  plea  of  contributory  negligence. 

The  facts,  as  we  find  them,  are  as  follows:  The  decedent 
had  been  employed  by  the  Cumberland  Telephone  and  Tele- 
graph Company,  at  Memphis;  had  then  gone  into  some  other 
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business;  had  returned  to  the  telephone  company,  and  had 
been  employed  by  it  tot  about  two  years  at  Covington,  from 
which  place,  about  two  months  before  the  accident  out  of 
which  the  suit  has  arisen,  he  had  been  transferred  to  New 
Orleans.  At  the  time  of  the  accident  he  was  discharging  the 
functions  of  "trouble-man,"  and  on  the  morning  of  March 
16,  1907,  he  went  to  the  corner  of  Chestnut  and  Peniston 
streets  to  remedy  a  trouble  which  he  appears  to  have  located 
at  that  point.  The  wires  of  the  telephone  company  were 
strung  near  the  top  of  a  creosoted  or  earbolineum  pole,  which 
stood  upon  the  lower,  lake-side,  corner,  and  upon  the  same 
pole,  some  fifteen  or  sixteen  feet  lower  down,  and  about  thirty 
feet  from  the  ground,  were  three  cross-arms,  upon  which  were 
strung  the  wires  of  the  railway  and  light  company,  defendant 
herein,  the  telephone  wires  running  along  and  in  the  direction 
of  Chestnut  street,  and  those  of  the  railway  and  light  com- 
pany running  at  a  right  angle  with  them  along  Peniston 
street.  The  currents  of  electricity  carried  by  the  wires  of 
the  defendant  meant  certain  death  to  anyone  who  touched  a 
wire  not  properly  insulated,  and  there  were  six  such  wires 
upon  the  cross-arms  mentioned;  one,  upon  the  upper  cross- 
arm,  which  supplied  the  street  lights  of  the  city,  and  from 
which  at  the  time  of  the  accident  the  current  was  probably 
shut  off;  two,  called  "primary"  wires  (carrying  two  thou- 
sand three  hundred  volts),  upon  the  next  cross-arm,  eighteen 
inches  below;  and  three,  called  "secondary"  ®*''  wires,  upon 
the  third  arm,  which  was  eighteen  inches  below  the  one  last 
mentioned.  The  cross-arms  were,  say  eight  feet  long,  and 
the  primary  wires  were  strung  on  either  side  of,  and  about 
three  feet  from,  the  pole.  Of  the  three  secondary  wires,  two 
were  strung  on  one  side  of  the  pole,  the  nearest,  about  two 
feet  distant  and  the  other,  about  three  feet,  and  the  third 
wire  was  strung  upon  the  other  side  of,  and  three  feet  distant 
from,  the  pole.  In  order  to  reach  the  telephone  wires,  there- 
fore, for  the  purpose  of  making  repairs  or  other  purpose,  it 
was  necessary  that  the  workman  should  ascend  between  the 
power  and  light  wires  and  the  pole,  and,  where  a  new  wire 
was  needed  (for  the  telephone  service),  it  was  necessary  that 
whilst,  himself,  so  ascending,  he  should  pass  such  new  wire 
around  upon  the  outside  of  the  power  and  light  wires. 
Moren  appears  to  have  reached  the  scene  about  8  o  'clock  in 
the  morning  and  to  have  spent  some  time  in  investigation, 
during  which  he  ascended  the  pole  to  the  place  where  the 
telephone  wires  were  strung.  He  then  concluded  that  he 
needed  assistance,  and  about  10  o'clock  went  to  a  residence 
in  the  neighborhood,  and  telephoned  the  main  office  of  his 
company  to  that  effect,  and  the  man  who  received  the  mes- 
sage, and  whose  duty  it  was  to  attend  to  such  matters,  an- 
swered, telling  him  to  "let  the  line  go"  until  1  o'clock,  at 
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which  hour  a  helper  would  be  sent  to  him.  He,  however, 
appears  to  have  decided  that,  rathfir  than  wait,  he  would 
endeavor  to  go  on  with  the  job  by  himself,  and  shortly  after 
he  had  sent  the  message  he  climbed  the  pole,  carrying  with 
him  the  end  of  a  wire  which  came  from  a  reel  that  was  ly- 
ing on  the  Chestnut  street  banquette,  some  twenty  or  thirty 
feet  away,  and  he  reached  the  cross-arms  upon  which  de- 
fendant's wires  were  strung,  and,  whilst  there,  received  a 
shock,  and  the  next  that  was  seen  of  him  he  was  holding  on 
to,  and  at  the  same  timg  trying  to  fight  himself  loose  from, 
one  of  the  two  thousand  three  hundred  ®^®  volt  wires  on 
the  middle  cross-arm.  The  only  witness  who  saw  him  at 
that  moment  was  Mrs,  Landry,  who  lived  in  one  side  of  the 
double  tenement  in  front  of  which  the  pole  in  question  was 
situated,  and  she  described  what  she  saw  as  follows: 

"While  I  was  on  my  gallery,  I  was  attracted  by  a  peculiar 
noise,  and  I  turned  around  and  saw  this  man  on  the  pole, 
and  he  seemed  to  have  been  holding  his  wires,  or  something, 
and  sparks  came  out  of  his  hands,  and  the  man  fought  him- 
self away  from  those  wires  and  simply  fell,  and,  when  he 

struck  the  ground,  he  grunted,   and  that  is  all Q. 

What  kind  of  a  noise?  A.  It  was  just  going  as  if  something 
was  frying," 

The  attention  of  William  Dodge  was  attracted  by  a  boy, 
who  said,  "Just  look  at  that  man  falling,"  and  Dodge 
looked,  barely  in  time  to  see  the  body  of  Moren  strike  the 
wooden  crossing  over  the  gutter.  He  did  not  see  the  be- 
ginning of  the  fall,  nor  did  he  go  near  the  injured  man  after 
he  fell,  Moren  was  moved  from  the  wooden  crossing  upon 
which  he  fell  into  Mrs.  Landry's  yard,  but  by  whom  the  rec- 
ord does  not  show,  Mrs.  Behrens  and  Mrs.  Govan,  who  live 
quite  near,  found  him  in  the  yard,  and  he  told  Mrs,  Behrens 
that  he  fell  because  "he  had  to  let  go;  that  he  was  burning 
up."  Dodge  did  not  know  whether  he  had  gloves  on  or  not, 
and  neither  of  the  ladies  mentioned  saw  any. gloves  when 
they  reached  him,  in  the  yard.  They  did  not  look  about 
the  place  where  he  had  fallen.  A  negro  gardener,  who  was 
at  work  in  Mrs,  Behrens'  yard,  upon  the  corner  diagonally 
opposite  to  that  upon  which  the  accident  happened,  testifies 
that  Moren  ascended  to,  and  fell  from,  the  top  of  the  pole, 
and,  catching  on  the  power  and  light  wires,  fell  from  there 
to  the  ground.  He  thinks  he  had  on  gloves.  Moren  was 
taken  in  the  hospital  ambulance  (after  being  afforded  some 
relief  by  the  student  in  charge)  to- his  home,  and  was  there- 
after treated  by  Dr.  Dabney,  who  says:  "He  suffered  ex- 
cruciatingly  His  suffering  was  constant  .  ,  .  ,  until 

he  died,  **^®  except  in  brief  intervals  when  he  was  under 
pain-alleviating  drugs." 
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The  doctor  also  says  that  he  died  of  lockjaw  on  June  22d. 
E.  L.  Powell,  division  superintendent,  and  Loyd  Dietz,  chief 
city  wireman,  of  the  telephone  company,  called  on  Moren 
on  the  day  of  the  accident,  and  they  testify  that  he  said 
that  he,  and  not  the  "trouble-man"  at  the  office,  was  to 
blame.     Powell's  testimony  reads,  in  part,  as  follows: 

"He  said  that  he  went  up  there  to  put  a  broken  line  in, 
and  that,  when  he  first  arrived  at  the  scene  of  the  break,  he 
thought  it  was  a  dangerous  thing  to  attempt  to  put  up  the 
wire  by  himself ;  that  he  called  up  the  trouble  department  of 
the  telephone  company,  and,  in  talking  to  the  young  man 
in  charge  of  the  trouble  desk,  he  explained  just  the  condi- 
tion, and  told  him  that  he  was  afraid  to  put  up  the  wire  by 
himself.  The  young  man  in  charge  instructed  him  not  to 
put  up  the  wire;  that  he  would  send  a  man  up  there  to 
help  him,  ....  about  1  o'clock.  He  says,  'You  just  get 
it  out  of  danger.'  Mr.  Moren  told  me  that,  after  waiting  a 
few  minutes,  being  in  a  hurry,  as  he  had  other  work,  he 
decided  that  he  could  put  the  wire  up  himself,  and  he  under- 
took to  do  so ;  and,  in  attempting  to  pass  the  telephone  wire 
over  the  electric  wire,  his  arm  got  too  close  to  the  electric 
light  wire  and  it  seemed  to  be  drawn  to  the  electric  wire, 
he  didn't  know  how,  but  that  the  whole  thing  occurred  in 
a  very  short  space  of  time,  just  as  he  was  raising  the  wire 
over,  and  he  received  a  shock  and  a  burn.  I  asked  him  if 
he  thought  anybody  was  at  fault  in  the  matter,  at  all,  and 
he  said,  no,  he  did  not  blame  anybody.  He  said,  'I  ought 
to  have  known  better  than  to  have  attempted  to  put  that 
wire  up  myself;  and  he  said  that  the  trouble  chief  .... 
told  him  not  to  try  it. 

"Q.  What  appliances  does  the  telephone  company  require 
its  men  to  have  in  doing  this  kind  of  work?  A.  When  put- 
ting up  broken  wires,  and  particularly,  when  putting  them 
up  in  a  dangerous  locality,  the  men  are  required  to  use  a 
hand  line,  a  rope;  instead  of  attempting  to  draw  the  wire 
over,  they  pass  the  rope  over  from  a  safe  position,  and  pull 
it  out  of  the  way.  They  are  also  required  to  have  rubber 
gloves. 

"Q.  Did  Mr.  Moren  tell  you  whether  he  used  any  one  of 
these  appliances?  A.  I  didn't  ask  him  and  he  didn't  tell 
me The  immediate  cause  of  the  accident  was  un- 
doubtedly, in  my  mind,  coming  in  contact — that  is,  the  tele- 
phone wire  that  he  held  in  his  hand — with  the  electric  wire, 
or  it  came  in  contact  with  his  arm  or  hand 

"Q.  Your  company  owns  that  pole?     A.  Yes,  sir.  .  .  . 

"Q.  Therefore  your  company  had  to  give  permission  to  the 
electric  light  company  to  string  its  wires  on  it?  A.  Yes,  sir; 
there  was  an  agreement,  either  with  the  New  Orleans  Rail- 
way Company  or  with  ®**'*  the  Edison  Company.     I  think 
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the  agreement  is  an  old  one  with  the  Edison  Company 

Moren  was  quite  a  reliable,  honest,  sober,  and  industrious 
man,"  and  he  was  regular  in  his  work. 

Dietz,  after  testifying  that  he  had  been  for  twelve  years 
in  the  employ  of  the  telephone  company,  that  he  had  in- 
structed Moren  as  to  the  danger  of  passing  through  electric 
wires,  that  he  had  himself  "many  times"  climbed  upon  the 
pole  upon  which  the  accident  happened,  and  that  there  was 
room  enough,  between  it  and  the  power  and  light  wires,  for 
him  to  pass  in  safety,  was  cross-examined  by  plaintiff's 
counsel  (he  and  the  other  employes  of  the  telephone  com- 
pany having  been  called  as  witnesses  for  defendant),  as  fol- 
lows: 

"Q.  What  is  the  object  of  insulation  on  these  dangerously 
charged  electric  wires?    A.  I  can't  say. 

"Q.  You  don't  know  why  electric  wires  are  insulated?  A. 
No,  sir. 

"Q.  And  you  are  the  chief  city  wireman  of  the  Cumber- 
land company,  situated  in  New  Orleans?  A.  I  can't  say  why 
they  insulate  them. 

*'Q.  And  you  make  that  admission?    A.  Yes,  sir. 

*'Q.  And  you  testify  that  you  are  absolutely  ignorant? 
A.  I  know,  but  I  don't  see  any  reason. 

"Q.  You  don't  see  any  reason  for  carrying  a  current  se- 
vere enough  to  kill  a  man? 

"By  Mr.  Keman  (Counsel  for  Defendant)  :  Q.  You  stated 
you  didn't  see  why  they  insulated  the  wires;  tell  us  why? 
A.  Well,  that  is  the  reason,  I  don't  know;  but  from  my  own 
standpoint,  it  is  because  I  treat  all  electric  wires  as  not  in- 
sulated, and  that  would  be  a  chance  for  everybody  to  protect 
themselves.  When  I  see  an  electric  light  wire  I  treat  as  a 
bare  wire." 

Mrs.  Moren  testified,  in  part,  as  follows: 

"From  the  time  my  husband  was  brought  home,  in  a  help- 
less condition,  until  lockjaw  set  in,  which  prevented  his 
talking,  he  told  me,  at  different  times,  how  the  accident  oc- 
curred  The  accident  was  caused  by  his  ascending  the 

pole,  about  twenty-five  or  thirty  feet,  with  the  wire  of  the 
Cumberland  Telephone  and  Telegraph  Company  in  his  hand, 
and  in  passing  that  wire  over  and  through  the  New  Orleans 
Railway  and  Light  Company's  wires,  which  he  was  com- 
pelled to  do ;  ...  .  there  was  a  contact  with  a  worn  wire  of 
the  defendant  company,  and  the  shock  was  so  great  that 
Mr.  Moren  was  drawn  on  the  insulated  wires ;  his  left  hand 
and  fingers  were  burned  to  a  crisp.  He  jumped  to  free  him- 
self from  the  improperly  insulated  wires,  and  fell  to  the 
ground,  and  the  bones  of  his  left  wrist  were  broken  and  the 
thumb  of  his  right  hand  was  dislocated  at  the  first  joint. 
His  spine  was  injured  in  the  fall,  and  he  suffered  untold 
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agonies  ^^^  every  minute.  He  was  hurt  internally.  The 
jump  was  made  to  save  himself  from  being  burned  to  death. 
When  brought  home,  he  was  helpless  and  was  never  after- 
ward able  to  turn  over  in  bed.  He  had  to  be  turned  over 
every  thirty  minutes,  both  day  and  night,  and  I  was  by  his 

side  almost  all  the  time About  Wednesday,  after  the 

accident  [which  seems  to  have  happened  on  Saturday],  an 
agent  of  the  defendant  company  came  to  see  Mr.  Moren  and 
to  take  a  statement  from  him.  In  answering  the  questions 
of  the  agent,  Mr.  Moren  was  weak  and  indistinct,  and  the 
agent  asked  him  the  direct  question :  *  You  don't  claim  that  it 
was  our  wires  that  caused  your  injuries,  do  you?'  Mr. 
Moren  replied,  *Yes;  I  do  say  it  was  the  improper  insula- 
tion of  your  wires  which  caused  me  to  be  in  this  fix.'  " 

On  the  day  after  the  accident,  Jules  Meyer,  the  assistant 
to  defendant's  general  foreman,  made  an  inspection  of  the 
pole  and  wires  in  question,  and,  speaking  of  the  wires  he 
Bays: 

"Well,  the  wires  were  all  right — a  little  weather-beaten. 
I  say  a  little  spot  where  the  man  got  burned,  and  that  is  the 
only  place  where  I  could  see  any  wrong. 

"Q.  On  what  wire  was  that?  A.  On  the  second  arm;  on 
the  primary. 

"By  the  Court:  You  mean  that  wire  carrying  two  thou- 
sand three  hundred  volts?    A.  Yes,  sir. 

"By  Counsel:  .  .  .  .  Q.  What  sort  of  wires  are  the  elec- 
tric light  wires  considered  to  be;  ....  I  mean  in  respect 
to  their  safety  or  danger?  A,  They  are  all  insulated,  of 
course,  with  the  regular  insulation  we  have  all  over  the  city. 

"Q.  Take  one  of  these  two  thousand  three  hundred  volt 
wires,  how  do  you  look  upon  it  when  you  handle  it  ?  A.  We 
handle  it  with  rubber  gloves.  • 

"Q.  And,  in  taking  something  over  it,  to  hang  it  higher 
up,  what  is  the  proper  way  to  proceed  to  do  it?  A.  You 
have  to  take  a  rope  and  tie  your  wire  on  it  and  get  it  to 
the  height,  then,  swing  it  over,  but  the  proper  way  is  to 
throw  the  rope  over  it  and  get  in  such  a  position  that  you 
can  clear  your  wires  without  touching  anything  else.  If  you 
come  in  contact  with  the  electric  wires,  you  have  no  show 
at  all  with  them;  and  especially  on  a  carbolineum  pole." 

The  cross-examination  of  the  witness  proceeded,  in  part, 
as  follows : 

"Q.  And  you  discovered  on  the  two  thousand  three  hun- 
dred volt  wire  a  defective  spot  in  the  insulation,  where  this 
man  was  burned?  A.  Yes,  sir;  I  saw  a  little  of  the  skin  of 
his  hand  on  it. 

"Q.  Skin  from  the  palm  of  his  hand!  A.  Yes,  sir;  it  was 
sticking  to  the  wire. 
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"Q.  You  also  stated  something  with  regard  to  the  creo- 
soted  pole,  or  carbolineum  pole,  that  was  on  the  corner,  and 
you  gave  your  understanding,  or  belief,  that  the  fact  that 
the  pole  was  ereosoted  made  it — what?  A.  Made  it  more 
dangerous. 

"Q.  Was  it  more  dangerous  than  a  wooden  pole?  A, 
Why,  yes,  it  was  like  ^'^''^  iron 

"Q.  And  all  the  officers  in  charge  of  your  corporation 
know  that?     A.  Yes,  sir." 

The  witness  further  testifies  that  the  telephone  company 
had  a  wire  running  down  the  pole,  into  the  ground,  to  pro- 
tect its  system  from  lightning.  And  he  was  asked:  "Did 
that  have  any  bearing  on  the  accident?"  To  which  he  an- 
swered: "It  was  against  the  pole."  He  was  then  asked: 
"The  pole  was  a  good  conductor,  and,  besides,  it  had  this 
wire  on  it?"     And  he  replied:  "Yes,  sir." 

Wm.  Murphy,  defendant's  general  foreman,  visited  the 
scene  on  the  day  of  and  after  the  accident,  and  climbed  the 
pole.  Being  asked  what  he  found  he  said:  "Some  few 
small,  little,  places  on  the  two  thousand  three  hundred  volt 
wire,  underneath  which  was  covered  on  top  like  a  little 
finger-mark  "(?). 

City  ordinance  No.  13,970,  Council  Series  (adopted  Feb- 
ruary 1,  1898),  contains,  among  others,  the  following  pro- 
visions : 

"Electric  Light  and  Power  Wires. 

"aa.  Electric  light  and  power  conductors  shall  be  secured 
to  insulating  fastenings,  covered  with  an  insulation  which 
is  waterproof  and  not  easily  abraded.  Whenever  the  in- 
sulation becomes  impaired  it  shall  be  renewed  immediately. 

"bb.  In  the  construction  of  lines,  the  insulation  to  be  used 
shall  be  approved  by  the  city  electrician,  in  writing 

"General. 

"Sec.  2.  All  ....  corporations  violating  any  of  the  pro- 
visions of  this  ordinance  shall,  on  conviction,  ....  be  fined,'* 
etc. 

A.  L.  Black,  defendant's  engineer,  testifies  that  he  did  not 
recall  submitting  the  wires  (referring  to  the  insulation)  to 
the  city  electrician,  and  further,  as  follows  (on  direct  ex- 
amination) : 

"Q.  What  sort  of  insulating  is  used  on  those  wires?  A. 
All  of  our  wires,  on  poles,  have  on  ^'^^  them  insulation 
known  as  waterproof. 

"Q.  Do  you  know  what  sort  of  insulation  the  wires  had  at 
that  time?  A.  I  understand  they  had  the  usual  insulation 
— triple  plate. 

"Q.  Where  does  the  railway  company  get  its  wire  from 
that  it  uses  in  this  system?  A.  From  standard  manufac- 
turers, and  there  are  a  number  of  them 
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"Q.  In  reference  to  insulation,  what  is  the  use  or  purpose 
of  that  insulation  ?  A.  The  weather-proof  covering  of  a  wire 
consists  of  a  cotton  tape  impregnated  with  asphaltum ;  its 
value  as  an  insulator  is  almost  nothing,  and  it  is  simply  used 
to  prevent  actual  contact  between  the  wires,  in  case  they 
blow  together  or,  accidentally,  touch.  When  this  insulation 
is  perfectly  new,  it  has  some  value  as  an  insulator,  but  it  is 
rapidly  washed  out,  and,  in  the  course  of  a  few  months^  it 
is  useless  as  an  insulator. 

"Q.  What  is  the  only  safe  insulation  known  in  the  elec- 
trical world?  A.  There  are  several  classes  of  insulation 
used ;  they  either  use  rubber,  in  some  cases,  paper,  and  in 
some  cases,  varnish,  cambric,  or  silk. 

**Q.  Why  don't  you  use  that  kind  of  insulation?  A.  It 
would  not  be  permanent  in  the  weather,  and  it  is  not  neces- 
sary ;  there  is  no  reason  for  other  contractors  coming  in  con- 
tact with  our  wires,  on  our  poles;  we  rely  on  the  class  of 
insulation  attached  to  the  cross-arm 

"(Cross-examination)  :  .  .  .  .  Q.  What  is  the  relative  cost 
between  the  ordinary  tape  insulator  that  you  testified  to  be 
used  for  these  high  current  wires  that  your  company  use  and 
the  better  insulation  which  gives  more  thorough  protection 
from  contact  with  the  current?  A.  The  better  insulation  is 
of  a  higher  cost. 

"Q.  It  is  very  much  more  expensive,  is  it  not?  A.  It  de- 
pends upon  the  extent  to  which  it  is  carried ;  yes. 

"Q.  Mr.  Black,  you  have  testified  that  this  tape  insula- 
tion, which  is  used  by  your  company  on  its  high  current 
wires,  is  only  effective  for  a  short  while,  and,  after  it  is  ex- 
posed to  the  atmosphere  and  weather,  it  is  absolutely  use- 
less?    A.  Yes,  sir. 

"Q.  Do  you  know  how  long  this  wire  was  up,  on  this 
particular  corner?     A.  No,  sir." 

Whether  the  agreement,  under  which  defendant  strings 
its  wires  on  the  poles  of  the  telephone  company,  includes 
any  provision  Avith  reference  to  the  liability  of  the  respec- 
tive companies  for  damages  for  injuries  to  employes  does 
not  appear.  The  fact  that  the  employes  of  both  companies  are 
massed  on  the  side  of  the  defendant  would  seem,  however,  to 
suggest  an  inference  to  that  effect. 

Defendant's  engineer  testifies,  in  effect,  that  the  so-called 
insulation  upon  its  wires  was  never  approved  by  the  city 
electrician;  '*'^*  that  the  so-called  "weather-proof  tape,  im- 
pregnated with  asphaltum,"  which  defendant  uses,  is  worth 
"almost  nothing"  for  that  purpose,  even  when  new,  and 
is  rapidly  washed  out,  and,  in  the  course  of  a  few  months, 
becomes  absolutely  worthless;  that  he  did  not  know  how 
long  the  particular  tape  had  been  on  the  wire  here  in  ques- 
tion; and  that  a  better  insulation  could  be  obtained  "at  a 
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higher  cost,"  The  city  ordinance,  upon  the  other  hand, 
reads : 

"Electric  light  and  power  conductors  shall  be  secured  by 
insulating  fastenings,  covered  with  an  insulation  which  is 
waterproof  and  is  not  easily  abraded.  Whenever  the  insula- 
tion becomes  impaired,  it  shall  be  renewed  immediately. 
....  In  the  construction  of  lines,  the  insulation  to  be  used 

shall  be  approved  by  the  city  electrician,  in  writing 

All  ....  corporations  violating  any  of  the  provisions  of 
this  ordinance  shall,  on  conviction,  ....  be  filled, "  etc. 

Comparing  what  defendant  did  with  what  the  law  re- 
quired it  to  do,  it  is  evident  that  it  not  only  failed  to  comply 
with  the  obligations  imposed  by  the  ordinance,  but  that  the 
course  pursued  by  it  was  more  dangerous  to  human  life  than 
mere  noncompliance,  since  it  held  out  to  the  public  an  as- 
surance of  compliance  upon  which  tiie  uninformed  might 
be  led  to  rely,  and  thereby  led,  also,  to  sudden  death.  In 
Potts  V.  Shreveport  Belt  R.  Co.,  110  La.  1,  98  Am.  St.  Rep. 
452,  34  South.  103,  it  appeared  that  (as  in  this  ease)  plain- 
tiff's decedent  was  an  employe  of  the  telephone  company, 
and  that  he  lost  his  life  by  reason  of  accidental  contact  be- 
tween a  wire  that  he  was  handling  and  a  **span"  wire, 
charged  with  a  high  voltage,  through  lack  of  insulation  of 
the  main  power  wire  which  it  was  supporting.  It  does  not 
appear  that  there  was  any  ordinance  of  the  city  of  Shreve- 
port requiring  the  railway  company  to  insulate  its  wires, 
but  this  court  held  that  such  obligation  was  imposed  on  it 
by  the  general  law,  the  opinion  on  that  point  reading,  in 
part,  as  follows,  to  wit: 

"Using  an  agency  of  such  subtle  and  dangerous  power  as 
electricity,  the  burden  of  the  utmost  ^^'^  care  and  vigilance 
to  keep  all  wires  connected  with  the  trolley  perfectly  in- 
sulated was  upon  the   company Defendant   company 

knew  that  the  employes  of  the  telephone  company  must 
needs  be  in  the  street  and  on  the  poles  and  among  the  wires 
in  the  discharge  of  their  duties.  It  knew  that  wires  for  the 
telephone  service  were  continually  being  strung,  and,  since 
there  was  joint  occupancy  of  the  street  by  the  two  com- 
panies with  their  poles  and  wires  and  servants,  it  was  all 
the  more  incumbent  upon  that  one  of  the  companies  whose 
wires  carried  the  deadly  current  to  see  to  it  that  its  trans- 
mission was  effected  with  safety  to  all  concerned." 

In  Hebert  v.  Lake  Charles  etc.  Co.,  Ill  La.  522,  100  Am. 
St.  Rep.  505,  35  South.  731,  64  L.  R.  A.  101,  it  appeared  that 
a  wire  of  the  telephone  company,  having  been  blown  loose 
in  a  storm,  fell  across  an  uninsulated  wire  carrying  a  high 
voltage,  belonging  to  the  defendant,  and  that,  defendant's 
wire  having  been  burned  in  two,  one  end  of  it  came  in  con- 
tact with  the  husband  of  the  plaintiff,  who,  at  night,  was 
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seeking  shelter  from  a  shower  under  a  shed,  with  the  re- 
sult that  he  was  killed.  In  the  course  of  the  opinion  the 
<wurt  said: 

"In  the  case  at  bar,  the  defendant  was  in  default  as  to 
the  condition  of  its  wires  at  the  point  where  the  accident 
took  place,  not  only  as  respects  extraordinary  storms,  but 
a^  to  events  likely  to  happen,  at  any  moment,  from  the  sim- 
plest causes.  It  was  failing,  and  had,  for  a  long  time  before, 
failed,  to  have  placed  matter  in  such  a  condition  as  was 
required  of  it,  aflfirmatively,  to  do,  for  the  public  safety  not 
only  by  the  general  law,  but  as  the  condition  upon  which  it 
had  been  granted  the  right  or  privilege  of  stringing  its  wires 
on  the  public  streets.  Had  its  wires  been,  in  fact,  in  such  a 
condition  as  they  were  required  to  be  at  the  time  of  an  ex- 
traordinary storm,  a  different  case  would  be  presented  to 

us The  care  and  true  caution  required  at  the  hands 

of  the  defendant  were  not  simply  the  ordinary  care  of  a 
reasonably  prudent  man.  In  the  case  of  Fitzgerald  v.  Edi- 
son Electric  Illuminating  Co.,  200  Pa.  540,  86  Am.  St.  Rep. 
732,  50  Atl.  161,  the  supreme  court  of  Pennsylvania  laid 
down  the  rule  applicable  to  a  company  like  the  defendant, 
making  use  of  a  dangerous  agency;  that  it  was  bound  to 
know,  not  only  the  extent  of  the  danger,  but  to  use  the 
very  highest  degree  of  care  practicable  to  avoid  injury  to 
every  one  who  may  be  lawfully  in  proximity  to  its  wires, 
and  liable  to  come,  accidentally  or  otherwise,  in  contact  with 
them.  The  defendant  (the  court  said),  in  accord  with  the 
common  practice  of  electric  companies,  ^'^^  recognizes  this 
obligation  by  insulating  its  wires ;  but  the  duty  was  not  only 
to  make  the  wires  safe  by  proper  insulation,  but  to  keep 
them  so  by  constant  oversight  and  repairs." 

The  duty  thus  referred  to  was  imposed  on  the  defendant 
now  before  this  court,  not  only  by  the  general  law,  but,  cate- 
gorically, by  special  ordinance,  and  it  has  been  here  shown, 
not  only  that  defendant  and  the  telephone  company  are 
joint  occupants  of  the  streets,  but  that  they  are  joint  oc- 
cupants of  the  poles  upon  which  they  string  their  wires,  and 
that  defendant  must  have  known  that,  in  reaching  the  tele- 
phone wires,  it  would  be  necessary  for  the  employes  of  the 
telephone  company  frequently  to  pass  between,  and  in  close 
proximity  to,  its  (defendant's)  heavily  charged  light  and 
power  wires. 

The  answer  which  defendant,  speaking  through  its  en- 
gineer, makes  to  the  charge — ^that  it  has  neglected  to  make 
proper  provision  with  reference  to  the  conditions  stated  for 
the  handling  of  the  d-angerous  agency  which  it  controls — 
appears  in  the  testimony  of  the  officer  mentioned,  as  follows : 

"Q.  What  is  the  only  safe  insulation  known  in  the  electric 
world?     A.  There   are  several   classes  of  insulation   used; 
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they  are  either  rubber;  in  some  cases,  paper;  and  in  some 
cases  varnish,  cambric,  or  silk. 

"Q.  Why  don't  you  use  that  kind  of  insulation?  A,  It 
would  not  be  permanent  in  the  weather,  and  it  is  not  neces- 
sary ;  there  is  no  reason  for  other  contractors  coming  in  con- 
tact with  our  wires,  on  our  poles;  we  rely  on  the  class  of 
insulation  attached  to  the  cross-arm." 

The  city  ordinance,  which  is  here  invoked,  does  not  con- 
template that  the  insulation  shall  be  permanent,  but  it  spe- 
cifically provides  that,  whenever  it  becomes  impaired,  "it  sliall 
be  renewed,  immediately."  It  may  be  that  there  is  no  rea- 
son why  other  contractors  should  come  in  contact  with 
defendant's  wires,  on  defendant's  poles,  but  the  evidence 
shows  that  the  pole  upon  which  Moron  lost  his  life  was  not 
defendant's  pole,  but  belonged  to  the  company  for  which 
Moren  was  working,  and,  by  agreement,  was  ^^"^  so  used 
by  both  companies  that  the  employes  of  the  telephone  com- 
pany were  at  all  times,  when  handling  their  own  wires,  in 
danger  of  coming  in  contact  with  those  of  defendant. 
Whether  it  is  necessary  that  defendant's  wires  should  be 
insulated  is  a  matter  which  the  city  council  has  determined^ 
in  passing  the  ordinance,  and  defendant  is  without  author- 
ity to  decide  that  the  ordinance  applies  only  to  those  per- 
sons who  may  get  in  the  way  of  the  death  dealing  agency 
controlled  by  it  as  a  result  of  ratiocination,  rather  than  of 
imprudence,  inadvertence,  or  accident.  When,  in  the  case 
to  which  we  have  above  referred,  Potts'  friend,  Wliitworth, 
saw  him  being  burned  up,  by  contact  with  a  live  wire,  he 
did  not  stop  to  reason  the  question  out,  but,  upon  the  im- 
pulse of  the  moment,  laid  his  hands  upon  Potts,  or  the  wire, 
or  both,  with  a  view  of  separating  them,  and  was  instantly 
killed,  but  this  court  held  that  his  widow  and  minor  child 
were  nevertheless  entitled  to  recover  for  his  death:  Whit- 
worth  V.  Shreveport  Belt  R.  Co.,  112  La.  363,  36  South.  414, 
65  L.  R.  A.  129,  In  a  still  later  case,  the  court  was  dealing 
with  a  claim  for  damages,  resulting  from  the  nonobservance 
of  an  ordinance,  reading  in  part  as  follows: 

"Where  there  are  two  tracks,  ....  the  electric  car  com- 
ing in  the  opposite  direction  of  the  car  that  has  stopped  to 
permit  a  passenger  ....  to  get  off  ...  .  must  stop  .... 
long  enough  to  permit  the  passenger  ....  who  alights 
....  to  cross  the  tracks,  if  the  passenger  so  desires." 

It  was  said  that  the  passenger  who  had  alighted  from  a 
car  that  had  stopped  was  guilty  of  negligence  in  not  look- 
ing, before  attempting  to  cross  the  adjacent  track,  to  see 
whether  there  was  a  car  approaching  thereon.  This  court, 
however,  said: 

"The  very  object  of  the  ordinance  was  to  protect  the  citi- 
zen from  the  consequences  of  his  own  forgetfulness  or  im- 
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prudence  in  that  respect.  The  ordinance  was  not  enacted 
in  the  interest  of  any  particular  person,  but  in  that  of  the 
general  public,  known  to  be  not  as  careful  as  the  danger  of 
the  situation  would  require." 

""***  (And  to  that  it  may  be  added,  that  as  a  railway  com- 
pany operates  its  electric  cars  through  the  streets  of  a  city 
only  by  virtue  of  a  special  grant  of  authority,  and  not  by 
the  natural  right  that  a  citizen  exercises  in  walking  through 
the  streets,  it  must  operate  them  subject  to  the  conditions 
of  the  grant  or  not  at  all.)  The  court  (in  the  case  referred 
to)  then  took  up  the  defense  that  the  plaintiff  saw  the  car 
by  which  he  was  injured  approaching  and  deliberately  took 
the  chances  of  being  able  to  cross  the  track  ahead  of  it,  and, 
in  considering  it,  practically  conceded  that,  if  the  facts  were 
as  stated,  such  defense  would  be  good ;  in  other  words,  that, 
notwithstanding  the  railway  company  might  have  violated 
the  ordinance,  such  plea  of  contributory  negligence  might 
be  successfully  urged.  But  it  found  against  the  defend- 
ant on  the  facts:  Jones  v.  New  Orleans  Ry.  &  Light  Co.,  123 
La.  1060,  49  South.  706.  And  the  same  thing  may  be  said 
here ;  that  is  to  say,  if  it  were  shown  here  that  the  decedent, 
knowing  that  defendant's  wires  were  practically  uninsulated 
and  bare,  and  knowing  that  contact  between  them  and  the 
wire  that  he  was  handling  would  result  in  his  death,  had 
recklessly  placed  himself  in  a  position  to  render  such  con- 
tact probable,  we  should  say  that  no  damages  could  be  re- 
covered. But  that  is  not  the  case  presented.  The  defendant 
professed  and  now  professes  to  have  complied  with  the  ordi- 
nance. Its  learned  counsel  say,  in  the  very  able  brief  filed 
by  them: 

'  *  In  any  event,  the  insulation  was  sufficient  to  prevent  the 
wires,  while  in  the  air,  from  coming  in  contact,  and  that 
was  all  that  the  ordinance  was  intended  to  effect." 

And  upon  that  theory  defendant  had  covered  its  wires 
with  a  cheap  material,  which,  from  the  beginning,  was  al- 
most, and  at  the  time  of  the  accident  was  absolutely,  worth- 
less as  an  insulator.  And  there  is  nothing  in  the  record 
which  would  authorize  this  court  to  hold  that  anyone  save 
defendant's  engineer  ®^®  was  apprised  either  of  the  con- 
struction which  defendant  had  placed  upon  the  ordinance  or 
of  the  condition  resulting  from  the  practical  application  of 
that  construction.  In  our  opinion,  that  construction  is 
wholly  unwarranted;  and  though  it  may  be  that  the  em- 
ployes of  both  the  railway  and  the  telephone  companies 
have  usually  dealt  with  the  wires  of  the  former  as  though 
they  were  bare,  it  does  not  follow  that  in  a  case  where  in- 
jury, resulting  in  death,  has  been  inflicted  upon  a  citizen, 
whether  employed  by  the  telephone  company  or  not,  by  rea- 
son of  his  failure  to  observe  that  precaution,  and  of  his 
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having  assumed  that  the  railway  company  had  complied 
with  the  plain  and  imperative  requirements  of  the  law,  the 
railway  company  is  to  escape  liability,  upon  the  plea  that  it 
was  the  duty  of  the  citizen  to  look  out  for  himself.  There 
are  usually  two  factors  of  safety  in  any  condition  in  which 
harm  may  befall  one  person  by  the  act  of  another;  the  one, 
the  instinct  and  obligation  of  self-preservation,  the  other, 
the  duty  which  everj'^one  owes  to  so  use  his  own  as  not  to 
injure  another;  and  where  that  which  one  uses  is  an  agency 
of  an  extraordinarily  dangerous  character,  the  law  throws 
upon  the  user  the  burden  of  the  greater  care.  No  doubt, 
at  this  time,  most  people  have  certain  information  in  regard 
to  the  danger  of  contact  with  electric  wires,  and  yet  it  can 
readily  be  imagined  that  if  a  bare  wire,  carrying  two  thou- 
sand three  hundred  volts,  were  stretched  along  a  street  of 
New  Orleans,  at  the  height  of  a  handrail  from  the  sidewalk, 
the  loss  of  life  would  be  appalling,  and  the  danger  from  such 
v/ires,  strung,  as  they  are,  thirty  feet  above  the  sidewalk,  is 
only  less,  to  those  who  are  required  to  work  among  them, 
in  proportion,  partly  to  their  experience,  but,  mainly,  to  the 
capacity  of  the  individual  to  maintain,  at  all  times,  abso- 
lute control  of  the  operations  of  his  mind  and  his  physical 
members.  He  who,  under  such  circumstances,  allows  his 
thoughts  to  **^®  wander,  or  his  hand  to  move  without  due 
consideration,  dies.  As  to  the  man  whose  death  is  the  cause 
of  this  litigation,  there  is  nothing  in  the  record  to  show 
that  he  knew  that  the  insulation  on  defendant's  wires  was 
in  the  condition  described  by  defendant's  engineer.  It  may 
be  conceded  that,  like  others  who  work  among  such  wires, 
it  was  his  habit,  ex  abundanti  cautela,  to  make  use  of  ropes 
and  gloves,  but  so  a  business  man  may  habitually  require 
more  security  than  he  needs  for  the  money  that  he  loans, 
and  yet  he  is  not  necessarily  incautious  because,  on  a  par- 
ticular occasion,  he  requires  only  that  which,  under  the  law, 
appears  to  be  sufficient. 

There  is  no  direct  evidence  in  the  record  that  Moren  was 
not  using  all  the  appliances  with  which,  it  is  said,  he  should 
have  been  supplied.  Neither  of  the  witnesses  who  saw  him 
on  the  pole  was  asked  whether  he  had  a  rope  attached  to 
the  wire  that  he  was  carrying.  Mrs.  Behrens  testified  that 
he  carried  a  wire  up  with  him,  but,  being  asked  whether 
he  carried  it  in  his  hand  or  attached  to  his  body,  said  she 
did  not  know.  Washington,  the  negro  gardener  (the  only 
other  witness  who  is  said  to  have  seen  him  climbing  the 
pole),  testified  that  he  carried  one  end  of  a  wire  in  his 
hand,  but  he  also  testifies  that  he  went  to  the  top  of  the 
pole,  and  that  he  wore  gloves,  and  he  was  not  asked  whether 
there  was  any  rope  attached  to  the  wire.  In  fact,  no  one's 
attention  was  attracted  to  that  point.     Mrs.  Moren  says  that 
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he  told  her  that  he  ascended  the  pole  with  a  wire  in  his 
hand;  but  Superintendent  Powell  testifies  that  he  did  not 
ask  Moren  whether  he  used  a  rope  or  gloves,  and  that  Mo- 
ren did  not  tell  him.  We  are  therefore  in  doubt  as  to  how 
he  would  have  answered  that  question  if  it  had  been  asked, 
and  speaking  as  he  was,  to  his  wife,  in  the  very  agony  of 
impending  death,  he  might  not  have  considered  it  any  more 
worth  mentioning  than  did  Mr.  Powell;  or  Mrs.  Moren,  in 
attempting  to  repeat  what  he  ®*^  said,  may  have  allowed  it 
to  escape  her.  As  to  the  gloves,  it  appears  to  us  to  be  re- 
markable that  no  witness  was  called,  save  the  boy  Dodge, 
who  saw  Moren  whilst  he  was  on  the  crossing,  where  he 
fell,  or  who  could  tell  anything  about  the  manner  of  hi» 
removal  into  Mrs,  Landry's  yard,  and  Dodge  merely  saw 
him  fall,  but  did  not  go  near  him  and  did  not  know  whether 
he  had  gloves  on  or  not.  Mrs.  Behrens  and  Mrs.  Govan  say 
that  they  saw  no  gloves  near  him,  as  he  lay  in  the  yard^ 
but  it  was  not  to  be  expected  that  they  should.  Some  time 
had  then  elapsed  since  his  fall,  and  those  who  had  handled 
him  in  the  meanwhile  might  very  well,  as  a  matter  of  com- 
mon humanity,  have  cut  the  gloves  from  his  hands.  Coun- 
sel for  defendant  say : 

"Moren  was  an  experienced  lineman,  and  knew  that  elec- 
tric wires  were  dangerous When  Moren  investigated 

the  trouble  he  was  sent  to  repair,  he  knew  that  it  would 
be  dangerous  for  him  to  undertake  to  repair  it  without  help. 
The  evidence  shows  that  Moren  was  an  experienced  lineman, 
and  knew  the  dangerous  nature  of  the  work  he  was  engaged 

upon He  was  engaged  in  work  requiring  knowledge 

of  different  kinds  of  conductors  of  electricity  and  of  the 
methods  of  handling  such  conductors,  and  necessarily  knew 
the  dangerous  consequences  to  himself  should  he  in  any  way 
permit  his  body  to  become  part  of  the  electric  circuit  by 
coming  in  contact  with  an  electrically  charged  and  grounded 
conductor." 

And  Superintendent  Powell  testifies  that  Moren  was  en- 
tirely familiar  with  his  duties  and  with  the  dangers  inci- 
dent thereto.  But,  if  all  that  be  as  stated,  why  should  it  be 
assumed,  in  absence  of  positive  evidence  to  that  effect,  that 
in  an  emergency,  when  he  was  trying  to  get  along  without 
a  helj>er,  Moren  should  have  neglected  precautions  for  his 
own  safety  which,  according  to  the  view  of  defendant's 
witnesses,  would  not  have  been  neglected  by  the  most 
thoughtless  apprentice?  Again,  and  accepting  for  the  mo- 
ment the  construction  which  the  defendant  places  on  the 
city  ordinance,  it  was  at  least  bound  to  so  cover  its  wires 
as  to  prevent  them,  "while  in  the  air,  from  coming  in  con- 
tact," by  which  ®^*  we  understand  the  learned  counsel  to 
mean  that  the  covering  should  be  of  such  a  character  as  ta 
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prevent,  in  case  of  casual  contact,  the  current  from  one  wire 
being  discharged  into  the  other.  But  the  consensus  of  the 
testimony  for  the  defense  seems  to  be  that  it  was  by  just 
such  casual  contact  between  the  wire  that  Moren  was  carry- 
ing and  defendant's  primary  wire  that  Moren  received  the 
shock  which  resulted  in  his  death.  It  is  said  that  the  im- 
paired condition  of  the  insulation  was  obvious,  and  that 
there  should  be  no  recovery  on  that  account;  but,  the  evi- 
dence does  not  sustain  that  theory.  Murphy,  defendant's 
foreman,  who  inspected  the  wires  a  few  hours  after  the  acci- 
dent, says  he  found  some  "few  small,  little,  places"  on  the 
two  thousand  three  hundred  volt  wire.  And  Meyer,  the 
assistant  foreman,  who  made  an  inspection  the  next  day, 
says:  "Well,  the  wires  were  all  right — a  little  weather- 
beaten.  I  saw  a  little  spot  where  the  man  got  burned,  and 
that  is  the  only  place  that  I  could  see  any  wrong." 

•Both  the  witnesses  went  there  for  the  express  purpose  of 
finding  defects,  if  any  there  were,  and  the  only  defects 
which  they  found  were  those  which  were  marked  by  the 
impress  of  Moren 's  fingers,  or  the  skin  which  had  been 
burned  off  of  them ;  indications  which,  of  course,  were  not  to 
be  seen  by  Moren. 

Our  conclusion  is  that  plaintiff  is  entitled  to  recover.  It 
appears  that  Moren  was  thirty-six  years  old  and  was  earning 
seventy-five  dollars  per  month,  and  that  he  left  a  widow 
and  a  minor  child  (a  girl)  between  two  and  three  years  old, 
both  in  destitute  circumstances.  The  suit  is  brought,  in  the 
right  of  the  decedent,  for  his  suffering  prior  to  his  death, 
and,  in  the  right  of  the  widow  and  minor,  for  loss  of  com- 
panionship and  support,  the  total  amount  claimed  being 
twenty-five  thousand  dollars.  We  are  of  opinion  that  this 
total  should  be  reduced  to  ten  thousand  dollars,  divided  as 
in  the  decree. 

^*^  It  is  therefore  ordered,  adjudged  and  decreed  that  the 
judgment  appealed  from  be  annulled,  avoided  and  reversed, 
and  that  there  now  be  judgment  in  favor  of  the  plaintiff, 
Mrs.  Linnie  Cornelia  Wilson,  widow  of  Charles  Moren,  in- 
dividually, and  as  guardian  of  her  minor  child,  Ruth  Evelyn 
Moren,  and  against  the  defendant,  the  New  Orleans  Rail- 
way and  Light  Company,  in  the  sum  of  ten  thousand  dollars, 
with  legal  interest  thereon  from  the  date  at  which  this  judg- 
ment shall  become  final  until  paid;  one-half  of  said  amount 
to  inure  to  said  widow,  individually,  and  the  other  half  to 
be  paid  to  her,  as  guardian,  for  the  use  and  benefit  of  said 
minor.     It  is  further  decreed  that  defendant  pay  all  costs. 

Provosty,  J.,  dissents. 


Where  an  Electric  Corporation  Fails  to  Comply  With  an  Ordinance 
regulating  the  placing,  guarding  and  insulation  of  its  wires,   this  ia 
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prima  facie  negligence:  Mize  v.  Eocky  Mt.  Bell  Tel.  Co.,  38  Mont. 
521,  129  Am.  St.  Rep.  659;  Conrad  v.  Springfield  Ey.  Co.,  240  111. 
12,  130  Am.  St.  Eep.  251. 

The  Duty  of  an  Electric  Corporation  to  Insulate  Its  Wires,  and  its 
liability  for  failure  to  do  so  are  discussed  in  the  note  to  Hebert  v. 
Lake  Charles  Ice  etc.  Co.,  100  Am.  St.  Eep.  519. 

A  Lineman  in  the  Employ  of  a  Telephone  Company,  whose  duty  it  is 
to  climb  poles  on  which  are  strung  the  lighting  wires  of  the  municipal 
corporation,  is  entitled  to  regard  the  wires  as  safe  and  properly  in- 
sulated, and  his  nonexamination  of  their  dangerous  conditions  is  not 
contributory  negligence:  Hodgins  v.  Bay  City,  156  Mich.  687,  132 
Am.  St.  Eep.  546.  See,  also,  Olson  v.  Nebraska  Tel.  Co.,  85  Neb 
331,  133  Am.  St.  Eep.  660. 

Where  an  Electric  Eailicay  Company  and  a  Telephone  Company  are 
making  a  joint  use  of  a  structure  to  which  the  wires  of  each  are 
attached,  each  is  under  the  same  obligation  to  the  other  as  persons 
having  common  rights  in  a  place  or  passageway  are  to  one  another, 
not  negligently  to  place  a  dangerous  substance  on  the  common  ter- 
ritory where  it  may  be  reasonably  anticipated  that  others  having 
common  rights  mav  be  injured:  Gentzkow  T.  Portland  Ey.  Co.,  54  Or. 
114,  135  Am.  St.  Eep.  821. 


FIDELITY  IVIUTUAL  LIFE  INSUBANCE  COMPANY  v. 

FITZPATRICK. 

[125  La.  976,  52  South.  118.] 

TAXATION — ^Loans. — ^Where  a  Life  Insarance  Company  pays 
policy-holders  a  part  of  the  amount  called  for  by  their  policies,  and 
takes  their  notes  therefor  to  mature  at  the  maturity  of  the  policies, 
such  payments  are  not  loans  or  credits  assessable  as  such,  but  mere 
advance  payments,     (p.  363.) 

TAXATION. — A  Reduction  of  Assessment  cannot  be  Decreed 
in  a  suit  which  i«  distinctively  and  exclusively  for  cancellation,  but 
in  a  proper  case,  when  the  plaintiff's  judgment  is  reversed  on  appeal, 
he  will  be  permitted  to  amend  so  that  the  case  may  be  tried  on  the 
question  of  reduction  as  well  as  that  of  cancellation,     (p.  364.) 

Harry  P.  Sneed,  Geo.  H.  Terriberry  and  H.  G.  Dupre,  for 

the  appellants. 

Denegre  &  Blair,  for  the  appellee. 

»^''  PROVOSTY,  J.  This  court  has  frequently  had  occa- 
sion to  announce  that:  "A  reduction  of  assessment  cannot 
be  decreed  in  a  suit  which  is  distinctly  and  exclusively  for 
cancellation":  London  etc.  Ins.*  Co.  v.  Board,  122  La.  98, 
47  South.  415. 

One  of  the  questions  in  the  present  case  being  whether 
plaintiff's  petition  is  such  that  a  reduction  may  be  granted 
upon  it,  we  give  the  petition  in  full: 

"To  the,"  etc. 
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**The  petition  of,"  etc.,  shows: 

"That  the  board  of  assessors  for  the  parish  of  Orleans,  in 
making  up  the  assessment-rolls  for  the  year  1908,  assessed 
your  petitioner  under  the  heading  of  'Money  loaned  on  in- 
terest, all  credits  and  all  bills  receivable  for  money  loaned 
or  advanced  or  for  goods  sold,'  in  the  sum  of  $72,295.  That 
subsequently,  on  or  about  the  20th  of  March,  1908,  the  tax- 
rolls  having  been  opened  for  inspection  as  provided  by  law, 
your  petitioner,  through  its  agent,  protested  to  the  said 
board  of  asses.sors  against  the  aforesaid  assessment,  and  said 
board  disregarded  said  protest  and  persisted  in  said  asess- 
ment. 

"That  on  or  about  the  eighth  day  of  April,  1908,  said  as- 
sessment-rolls having  been  by  the  board  of  assessors  placed 
in  the  hands  of  the  assessment  committee  of  the  city  council 
for  revision  as  provided  by  law,  said  committee  acting  as  a 
®''®  board  of  reviewers,  your  petitioner,  through  its  afore- 
said agent,  appeared  before  the  said  committee  and  protested 
against  the  aforesaid  assessment  and  asked  relief  therefrom,, 
but  his  protest  was  disregarded,  and  the  assessment  made  by 
the  board  of  assessors  approved. 

"Your  petitioner  shows  in  the  aforesaid  particulars  and 
in  all  other  respects  it  has  complied  with  all  the  formalities; 
and  requirements  of  law,  and  that  the  aforesaid  assessment 
of  $72,295,  on  'Money  loaned  at  interest,  all  credits,  and  all 
bills  receivable  for  money  loaned  or  advanced  or  for  goods, 
sold,'  is  now  final  and  conclusive  unless  set  aside  by  the 
court  as  provided  by  the  constitution  and  laws  of  Louisiana,, 
that  taxes  thereon  at  the  rate  of  twenty-two  mills  for  city 
purposes,  amounting  to  $1,590.49,  have  been  demanded  of 
petitioner  by  the  city  of  New  Orleans  and  state  and  levee- 
taxes  under  the  said  assessment  at  the  rate  of  six  mills,, 
amounting  to  $433.77,  will  shortly  be  due  and  claimed  and 
payment  of  both  and  city  and  state  taxes  under  said  assess- 
ment will  be  enforced  by  all  means  provided  by  law,  unless 
restrained  by  this  court. 

"Petitioner  shows  that  it  has  not  now,  and  had  not  during- 
the  year  1907,  in  the  state  of  Louisiana  or  the  city  of  New 
Orleans,  any  property  falling  within  the  description  of 
'Money  loaned  on  interest,  all  credits  and  all  bills  receivable 
for  money  loaned,  or  advanced  or  goods  sold';  that  no  money 
has  ever  been  loaned  by  petitioner  on  interest  in  the  state 
of  Louisiana,  nor  was  loaned  during  the  year  1907,  nor  cred- 
its created,  nor  had  petitioner  any  bills  receivable  for  money 
loaned  or  advanced  or  for  goods  sold;  and  that  your  peti- 
tioner had  not  at  the  time  of  the  aforesaid  assessment,  nor 
during  the  year  1907,  any  officers  or  agents  in  the  state  of 
Louisiana,  except  with  limited  power,  and  no  one  authorized 
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to  loan  money  on  interest,  accept  bills  receivable  therefor,  nor 
create  credits. 

"Petitioner  shows  that  the  aforesaid  assessment  against  pe- 
titioner is  illegal,  unconstitutional,  and  void ;  that  John  Fitz- 
patrick, state  tax  collector  for  the  city  of  New  Orleans,  and 
the  city  of  New  Orleans,  profess  that  the  said  assessment  is 
valid  and  propose  to  proceed  against  petitioner  and  undertake 
to  seize  and  sell  its  property  for  the  purpose  of  enforcing 
payment  of  the  aforesaid  taxes  claimed  to  be  due  the  city  and 
state,  and  the  collection,  seizure,  and  sale  will  constitute  a 
taking  of  petitioner 's  property  without  due  process  of  the  law 
and  will  deprive  petitioner  of  its  property  without  due  process 
of  law  and  deny  it  the  equal  protection  of  the  laws,  in  con- 
travention of  section  1  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  and  petitioner  will  be  pow- 
erless to  prevent  said  illegal  measures  unless  protected  by  this 
court. 

"Wherefore,  petitioner  prays  that  the  board  of  assessors 
for  the  parish  of  Orleans,  John  Fitzpatrick,  state  tax  collector 
for  the  city  of  New  Orleans,  and  the  city  of  New  Orleans, 
through  its  mayor,  Martin  Behrman,  be  cited  to  appear  and 
answer  this  petition,  and  for  judgment  in  due  course  in  favor 
of  petitioner  and  against  each  of  said  defendants,  ordering 
and  ^"^^  decreeing  that  the  assessment  made  against  peti- 
tioner for  the  year  1908  of  $72,295  on  'Money  loaned  on  in- 
terest, all  credits  and  all  bills  receivable  for  money  loaned 
or  advanced  or  for  goods  sold'  is  unconstitutional,  illegal, 
null  and  void;  that  the  defendant  board  of  assessors  be  or- 
dered to  cancel  the  same;  and  that  the  said  John  Fitzpatrick, 
state  tax  collector  for  the  city  of  New  Orleans,  and  the  city 
of  New  Orleans,  be  perpetually  restrained  and  enjoined  from 
claiming  taxes  thereon  from  your  petitioner,  or  from  at- 
tempting in  any  manner  to  claim  or  collect  said  taxes  or  en- 
force the  payment  thereof ;  and  your  petitioner  further  prays 
for  such  other  and  further  relief  as  may  be  just  and  equi- 
table." 

On  the  trial  the  following  proof  was  made  without  objec- 
tion: That  on  the  assessment  blank  required  by  law  to  be 
furnished  to  the  taxpayer  on  which  to  make  a  return  to  the 
board  of  assessors  of  his  taxable  property,  plaintiff  made 
the  following  return : 

"No.  4.  'Money  Loaned  on  Interest,  All  Credits  and  All 
Bills  Receivable  for  Money  Loaned  or  Advanced  for  Goods 
Sold.' 

' '  The  company  has  no  money  loaned  on  interest,  no  credits, 
no  bills  receivable  for  money  loaned  or  advanced  for  goods 
sold,  and  nothing  taxable  in  Louisiana  under  this  heading 
of  description.  The  company  has  made  partial  and  advance 
aettlements  to  its  policy-holders  pursuant  to  stipulations  of 
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its  policies  and  contracts  of  sums  already  earned  on  its  pol- 
icies, which  are  nothing  more  than  crediting  the  company 
in  its  final  settlement  of  the  policies  with  the  amount  so 
paid  in  advance  to  its  policy-holders,  and  at  the  same  time 
securing  to  the  company  right  to  make  this  compensation. 
It  has  also  extended  the  time  for  payment  of  premiums,  re- 
ceived notes  simply  evidencing  said  postponement,  which  are 
not  taxable  credits  and  which  are,  moreover,  situated  in  New 
York.  Subject  to  the  above  and  without  any  admission  or 
consent,  but,  on  the  contrary,  reiterating  that  this  company 
cannot  be  assessed  and  taxed  thereon  in  this  state,  the  com- 
pany says  that  amount  of  postponed  premiums  represented 
by  premium  notes  is  $17,722.89,  and  the  amount  of  advanced 
payments  to  policy-holders  as  above  stated  i«  $10,286.67." 

Also,  that  when  the  board  of  assessors  fixed  the  assessment 
at  $72,295,  instead  of  adopting  the  figures  of  the  return,  the 
plaintiff  filed  a  protest  before  said  board,  insisting  that  said 
property  was  not  taxable  in  this  state,  because  not  situated 
here,  and  that  a  part  was  not  taxable  because  it  was  ***  not 
property  at  all,  but  merely  payments  in  advance  on  the  poli- 
cies, and  insisting  further  that  at  all  events  the  said  esti- 
mate of  $72,295  was  excessive  and  should  be  reduced  as 
stated  in  the  return.  Also,  that  plaintiff  filed  a  similar  pro- 
test before  the  assessment  committee  of  the  city  council  or 
board  of  reviewers.  Also,  that  the  amounts  stated  in  the 
return  of  plaintiff  were  correct. 

While  the  plaintiff  still  insists  that  the  $17,722.84  shown 
by  the  return  is  not  taxable  in  this  state,  because  not  situ- 
ated in  this  state,  it  recognizes  that  the  numerous  recent 
decisions  of  this  court  holding  such  credits  to  be  taxable 
have  made  that  point  a  closed  chapter  before  this  court. 

The  $10,286.67,  shown  by  the  return,  is  represented  by 
notes,  of  which  the  following  is  the  form: 

"POLICY  LOAN  NOTE. 

"The  Fidelity  Mutual  Life  Insurance  Company, 

"L.  G.  Fouse,  President 

"Head  Office:   Fidelity  Building,  Philadelphia,  Pa. 

"$ .  ,  190—. 


*' have  this  day  received  from  the  Fidelity  Mutual 

Life  Insurance  Company  the  sum  of dollars,  as  a  loan 

on  policy  No. ,  for  $ ,  issued by  the  said  com- 
pany on  the  life  of ,  hereby  promise  to  pay  to  the  Fidel- 
ity Mutual  Life  Insurance  Company,  at  its  head  office  in  the 

city  of  Philadelphia,  Pa.,  the  said  sum  of dollars,  with 

interest  thereon  from  ,  until  paid,  at  the  rate  of  

per  cent,  per  annum,  to  be  paid  annualh-^  in  advance  on  the 
anniversary  of  said  policy.     With  this  note  is  delivered  to 
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the  company  said  policy  No.  ,  and  it  is  hereby  agreed 

that  this  note  shall  be  a  first  lien  against  the  same. 

"It  is  further  agreed  that  if  interest  on  this  note  on  any 
premium  on  said  policy  be  not  paid  when  due,  said  policy 
shall  be  ipso  facto  null  and  void,  and  all  liability  of  the  said 
company,  by  reason  of  same,  shall  thereupon  cease  and  de- 
tennine.  Said  company  is  thereupon  authorized,  without 
notice  to  the  undersigned,  to  ascertain  the  cash  value  of  said 
policy,  according  to  its  rules  for  the  purchase  of  policies, 
and  to  apply  the  same,  first  to  the  payment  of  this  note 
and  any  interest  or  costs  that  may  be  due  hereon;  second, 
in  the  payment  of  any  unpaid  premiums  note  or  other  obli- 
gation; third,  to  the  payment  of  any  other  indebtedness  of 
the  maker  or  makers  hereof  to  said  company.  The  residue 
of  said  cash  value,  if  any,  shall  then  be  applied  by  said  com- 
pany (at  its  option)  to  the  purchase  ®***  of  non-participating 
paid  up  or  extended  insurance  (payable  as  the  said  policy 
is  payable)  for  such  sum  or  for  such  period  of  time  as  the 
said  residue  will  purchase  at  the  then  age  of  the  assured, 
or  said  company  may,  at  its  option,  pay  said  residue  to  the 
member  in  cash,  which  shall  be  in  lieu  of  all  other  benefits. 

"It  is  further  expressly  agreed  that  if  the  said  policy  be 
surrendered  all  the  values  mentioned  therein  shall*  be  re- 
duced or  diminished  in  the  ratio  that  the  amount  of  this 
note  and  all  other  loans  or  indebtedness  on  said  policy  bears 
to  the  total  cash  value  thereof,  any  law  or  statute  to  the 
contrary  notwithstanding. 

[L.  S.] 


Insured. 

[L.  S.] 


Beneficiary. 

[L.  S.] 


"Signed,  sealed  and  delivered  in  presence  of  us; 

This  note  is  made  to  mature  when  the  policy  matures,  and 
the  testimony  shows  that  the  amount  of  such  loans,  in  capital 
and  interest,  never  equals  the  amount  payable  to  the  maker  of 
the  note  under  his  policy;  so  that  he  never  becomes  a  debtor  on 
the  note,  without  at  the  same  time  the  company  becoming 
his  debtor  for  a  larger  amount.  Under  these  circumstances, 
the  so-called  "loan"  is,  as  contended  by  the  plaintiff,  nothing 
more  than  an  advance  payment  on  the  policy ;  and,  moreover, 
the  express  testimony  shows  that  that  is  what  it  is  intended 
to  be.  As  to  this  $10,286,67,  then,  the  case  is  similar  to  that 
of  New  York  Life  Ins.  Co.  v.  Board  of  Assessors  (C.  C),  158 
Fed.  462,  recently  affirmed  by  the  supreme  court  of  the 
United  States,  216  U.  S.  517,  30  Sup.  Ct.  Rep.  385,  54  L.  ed. 

,  wherein  it  was  held  that  these  loans  were  not  loans, 

or  credits,  but   mere    advance    payments.     The  assessment 
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must  therefore  be  annulled  in  so  far  as  it  is  based  on  these 
so-called  "loans." 

Plaintiff  insists  that  while  there  is  no  express  prayer  for 
reduction,  yet  that  the  suit  is  in  effect  for  reduction  as  well 
as  for"  cancellation,  on  the  principle  of  the  greater  includ- 
ing the  less;  and  that  in  view  of  the  very  full  prayer  for 
general  relief,  and  of  the  evidence  admitted  without  objec- 
tion, the  said  relief  may  be  granted,  even  though  not 
"**^  expressly  prayed  for.  Plaintiff's  learned  counsel  re- 
view extensively  the  eases  wherein  this  court  has  heretofore 
granted  relief  under  similar  circumstances. 

The  presentation  thus  made  is  very  strong.  Nevertheless, 
this  court  does  not  feel  justified  in  departing  from  the  well- 
established  rule  in  these  tax  suits,  and  will  have  to  hold 
that  the  relief  of  reduction  cannot  be  extended  upon  the 
petition  as  it  now  stands,  which  is  "distinctly  for  cancella- 
tion, and  not  for  reduction":  Travelers'  Ins.  Co.  v.  Board, 
122  La.  129,  47  South.  439,  24  L.  R.  A.,  N.  S.,  388 ;  Standard 
Marine  Ins.  Co.  v.  Board,  123  La.  717,  49  South.  483. 

This  case,  however,  does  present  the  feature,  absent 
from  all  the  others,  that  by  having  made  due  and  proper 
return  to  the  board  of  assessors,  and  duly  and  properly 
asked  a  reduction  both  before  that  board  and  before  the 
board  of  reviewers,  the  plaintiff  company  was  in  a  position 
to  have  coupled  an  alternative  suit  for  reduction  with  its 
suit  for  cancellation,  and  since  the  case  has  to  be  remanded, 
we  will,  in  the  interest  of  justice,  allow  plaintiff  to  make  an 
amendment  to  that  effect,  so  that  the  case  may  be  tried  on 
the  question  of  reduction  as  well  as  on  that  of  cancellation. 

The  reason  why  the  cause  must  be  remanded  is  that  we 
find  ourselves  unable  to  frame  a  decree  in  the  present  con- 
dition of  the  record.  The  trouble  lies  in  the  impossibility 
for  this  court  to  know  what  deduction  is  to  be  made  from 
the  $72,295  on  account  of  the  nontaxable  advanced  pay- 
ments which  have  been  assessed  in  globo  with  the  taxable 
notes  for  postponed  premiums.  The  assessment  is  expressly 
based  on  all  of  the  plaintiff  company's  credits,  and  therefore 
includes  these  advanced  payments;  but  in  what  proportion 
it  is  based  on  these  advanced  payments  the  record  does  not 
say. 

The  judgment  appealed  from  is  therefore  set  aside,  and 
the  case  is  remanded  for  further  ^^^  trial,  with  leave  to 
plaintiff  to  amend.  Defendants  to  pay  the  eosts  of  appeal, 
and  other  costs  to  await  event  of  suit. 

The  Chief  Justice  and  Monroe,  J.,  concur. 


The  Law-making   Authority  of  a  State  may  Tax  Any  IndeMeSness 
whi&h  haa  taken  a  concrete  form:   Monongahela  Eiver  etc.   Co.  r. 
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Board  of  Assessors,  115  La.  564,  112  Am.  St.  Eep.  275.  See,  also, 
Sturapf  V.  Storz,  156  Mich.  228,  132  Am.  St.  Eep.  521.  As  to  the 
situs  of  debts  for  the  purpose  of  taxation,  see  Buck  v.  Beach,  164 
Ind.  37,  108  Am.  St.  Eep.  272,  and  cases  cited  in  the  cross-reference 
note  thereto.  If  a  foreign  insurance  company  buys  out  a  domestic 
company  that  has  securities  on  deposit  with  the  state  treasurer,  and 
he  wrongfully  withholds  them  from  the  purchasing  company,  they 
are  not  taxable,  while  thus  withheld,  at  the  place  of  his  residence: 
Board  of  Council  v.  Dlinois  Life  Ina.  Co.,  129  Ky.  823,  130  Am.  St. 
Eep.  499. 


WILLIAMS  V.  W.  R.  PICKERING  LUMBER  COMPANY. 

[125  La.  1087,  52  South.  167.] 

MASTEE  AND  SEEVANT — Fellow-servants. — ^An  Engineer 
having  the  sole  charge  of  a  logging  train  represents  the  railroad 
company,  and  is  not  a  fellow-servant  with  the  brakeman.  (By  the 
editor.)      (p.  368.) 

MASTEE  AND  SEEVANT — Fellow-servants. — Employes  on 
One  Train  are  not  fellow-servants  with  a  brakeman  on  another  train 
operated  by  the  same  company.     (By  the  editor.)     (p.  373.) 

MASTEE  AND  SEEVANT — Injury  to  Brakeman  on  Logging 
Train. — Where  plaintiff,  a  brakeman  riding  on  a  skeleton  car  of  a 
logging  train,  was  thrown  beneath  the  wheels  and  badly  injured,  by 
the  sudden  and  violent  stopping  of  the  train  by  the  engineer,  with- 
out warning  or  notice,  the  question  whether  he  was  guilty  of  con- 
tributory negligence  in  riding  in  an  unsafe  position  on  the  car  is 
one  of  fact,  peculiarly  within  the  province  of  the  jury,  and  after  a 
review  of  the  evidence  we  are  not  prepared  to  say  that  the  finding 
is  against  the  preponderance  of  the  evidence,     (pp.  368,  369.) 

MASTEE  AND  SEEVANT — Negligence  of  Brakeman  on  Log- 
ging Train. — Plaintiff  cannot  be  considered  as  guilty  of  contributory 
negligence  for  failing  to  foresee  and  guard  against  a  sudden  and 
unexpected  emergency  stop,  which  no  one  anticipated,     (pp.  371,  372.) 

MASTEE  AND  SEEVANT — ^Assumption  of  Eisk  by  Brakeman 
on  Logging  Train. — Plaintiff  cannot  be  considered  as  assuming  the 
risk  of  the  negligence  of  the  railroad  company  or  of  its  conductors, 
or  engineers  acting  as  conductors,     (p.  373.) 

MASTEE  AND  SEEVANT — Negligence  of  Brakeman  on  Log- 
ging Train. — As  the  evidence  tends  to  show  that  the  position  of  the 
brakeman  on  the  car  would  have  been  safe  under  ordinary  circum- 
stances, he  cannot  be  considered  as  guilty  of  contributory  negligence 
for  assuming  such  a  position,     (p.  373.) 

MASTEE  AND  SEEVANT — ^Injury  to  Brakeman  on  Logging 
Train. — The  emergency  stop  was  the  immediate  cause  of  the  injury, 
but  the  necessity  for  such  a  stop  was  created  by  the  negligence  of 
the  superior  servants  of  the  railroad  company  in  leaving  the  switch 
open,  contrary  to  custom,  and  In  not  inspecting  the  switch  before 
attempting  to  use  it,  and  by  the  negligence  of  the  management  in 
not  making  and)  enforcing  proper  rules  for  the  operation  of  the 
switch,     (p.  373.) 

MASTEE  Ain)  SEEVANT — Injury  to  Brakeman  on  Logging 
Train. — But  from  any  point  of  view,  the  efficient   cause,  the  causa 
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causans,  was  the  "negligence  of  the  company  and  of  its  servants,  for 
whose  fault  it  is  answerable,     (p.  373.) 

DAMAGES — Uniform  Rule  in  Personal  Injury  Cases. — As  far 
as  possible,  some  reasonable  uniformity  in  awards  of  damages  should 
be  observed,     (p.  373.  ) 

DAMAGES — Measure  of  Becovery  for  Personal  Injuries. — A 
verdict  of  twenty  thousand  dollars  for  the  loss  of  an  arm  and  leg 
by  a  brakeman  should  be  reduced  to  twelve  thousand  dollars.  (By  the 
editor.)     (p.  374.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 
Palmer  &  Williamson,  for  the  appellants. 

Blanehard,  Barrett  &  Smith  and  Monk  &  Kay,  for  the 
appellee. 

1088  LAND,  J.  Plaintiff  sued  for  damages  in  the  sum  of 
twenty  thousand  and  seventy-eight  dollars  for  personal  in- 
juries sustained  by  him  while  working  as  brakeman  on  the 
Louisiana  Central  Railroad.  The  W.  R.  Pickering  Lumber 
Company  and  the  Pickering  Land  and  Timber  Company  were 
made  codefendants  on  the  allegations  of  common  connection, 
co-operation,  and  privity  of  interest. 

The  petition  alleged,  in  substance,  that  the  plaintiff  was 
employed  and  commenced  work  on  March  10,  1908,  as  brake- 
man  on  the  log  train  of  the  railroad  operating  in  the  vicinity 
of  Cravens,  for  the  purpose  of  logging  the  mill  at  that  place. 

1089  That  on  the  next  day  that  plaintiff,  while  in  the  dis- 
charge of  his  duties  as  brakeman,  was  thrown  from  the  last 
of  eighteen  skeleton  log-cars,  by  the  sudden  stopping  of  the 
locomotive  by  the  engineer  on  the  "pond  track,"  at  or  near 
a  connecting  switch  on  the  main  line  of  the  defendant  rail- 
road; and,  in  consequence,  plaintiff  was  terribly  injured,  los- 
ing an  arm  and  a  leg,  and  sustaining  other  painful  wounds. 

That  the  conductor  of  a  train  on  the  said  main  line  care- 
lessly and  negligently  left  said  switch  open  at  the  point  of 
connection  with  the  "pond  track." 

That  the  engineer  of  the  log-train  moving  carelessly  out 
of  the  "pond  track,"  when  very  near  said  open  switch,  with- 
out notice  or  warning,  reversed  his  engine,  and  caused  a 
sudden  stoppage  of  the  locomotive,  whereby  the  slack  be- 
tween the  cars  was  taken  up  with  a  mighty  jolt  or  lurch, 
and  in  consequence  the  plaintiff  was  pitched  headlong  down 
under  the  car. 

That  defendants  were  negligent  in  not  furnishing  safe 
places  to  work  and  to  ride,  safe  appliances,  air-brakes  or 
other  sufficient  brakes,  a  proper  switch,  suitable  equipments, 
and  did  not  exercise  due  care  and  diligence  in  the  manner 
the  trains  were  operated  by  those  placed  in  charge. 

Defendants  pleaded  the  general  issue;  that  if  the  plaintiff 
was  injured  as  alleged  the  injury  was  occasioned  by  his  own 
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gross  negligence ;  that  the  risk,  such  as  might  have  existed, 
was  apparent,  and  was  accepted  by  the  plaintiff  when  he  en- 
tered defendant's  employ;  and  that  the  injury,  if  caused  in 
the  manner  alleged,  was  occasioned  by  the  negligence  of  the 
plaintiff's  fellow-servants. 

After  a  very  protracted  trial  before  the  court  and  jury, 
there  was  a  verdict  in  favor  of  the  plaintiff  for  the  full 
amount  claimed.     The  defendants  have  appealed. 

A  record  of  nearly  one  thousand  pages  attests  the  zeal 
and  industry  of  counsel.  The  evidence  ^^^*^  is  so  volumi- 
nous and  conflicting  that  it  is  impossible  to  condense  even  its 
substance  within  the  limits  of  an  ordinary  opinion. 

The  Louisiana  Railroad  Company,  as  a  common  carrier, 
operates  its  main  line  from  Pickering  to  Cravens,  a  distance 
of  about  nineteen  miles.  The  W.  R.  Pickering  Lumber  Com- 
pany has  its  plant  at  Pickering,  and  that  of  the  Pickering 
Land  and  Timber  Company  is  located  at  Cravens.  A  regu- 
lar train  for  passengers  and  freight  is  operated  once  a  day 
on  the  main  line,  which  is  also  used  by  a  number  of  logging 
trains  in  the  transportation  of  logs  to  the  two  mills.  At 
the  mill  near  Cravens  there  is  a  large  pond  for  the  reception 
and  handling  of  logs.  A  track  leading  from  the  pond  to 
the  main  line,  several  hundred  yards  distant,  is  called  the 
"pond  track."  A  logging  train  going  out  to  the  woods  fol- 
lows this  track  to  the  main  line,  is  switched  thereon,  and 
then  takes  the  main  line  until  the  woods  track  is  reached. 
The  logging  train  at  Cravens  usually  made  three  or  four 
trips  per  working  day.  Hence  the  switch  on  the  main  line 
near  the  mill  pond  was  used  by  the  logging-train  three  or 
four  times  as  often  as  it  was  used  by  the  regular  train.  This 
being  so,  it  was  customary  to  keep  the  switch  lined  up  with 
the  "pond  track"  in  order  to  save  time  in  the  operation  of 
the  more  important  branch  of  the  business. 

The  railroad  company  had  a  local  superintendent  at  Cra- 
vens, who  at  the  same  time  superintended  the  mill  there 
operated.  The  railroad  company  had  no  written  or  printed 
rules  for  the  guidance  of  its  employes.  The  logging-train 
was  run  by  a  man  named  Benner,  who  was  both  engineer 
and  foreman  or  conductor.  In  the  running  of  the  train  Ben- 
ner was  aided  by  a  fireman  and  two  brakemen.  Plaintiff 
was  one  of  the  brakemen. 

On  March  11,  1908,  after  making  one  trip  to  the  woods, 
Benner  gathered  up  eighteen  empty  skeleton  cars  on  the 
"pond  track,"  and  pulled  *^^*  out  for  the  switch.  When 
within  about  ninety  feet  of  the  switch,  Benner  saw  that  the 
switch  points  were  open  or  against  his  train,  and  imme- 
diately reversed  his  engine,  and  succeeded  in  stopping  the 
locomotive  on  the  points  of  the  switch.  Benner  gave  no  sig- 
nal warning  to  his  crew  before  reversing  this  engine,  but 
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made  an  emergency  stop  as  in  case  of  sudden  danger.  Ben- 
ner  handed  in  a  report  blaming  the  crew  of  the  regular  train 
for  leaving  the  switch  open.  Benner,  an  experienced  engi- 
neer, supposed  that  the  crew  of  the  regular  train  had  per- 
formed the  customary  duty  of  closing  the  switch.  The 
switch  was  a  ground  switch,  and  Benner  could  not  tell  from 
its  position  whether  it  was  open  or  closed.  Benner  testi- 
fied that  on  one  or  more  occasions  he  had  run  his  locomotive 
into  the  same  switch.  We  gather  from  the  testimony  of 
several  other  witnesses  that  it  was  the  duty  of  the  crew  of 
the  regular  train  to  close  this  switch.  The  local  superin- 
tendent did  not  testif}''  on  this  subject.  Benner  seems  to 
have  had  full  control  and  management  of  his  logging  train. 
None  of  the  crew  of  the  regular  train  testified  in  the  case. 
The  matter  of  the  closing  or  opening  of  this  switch  seems 
to  have  been  left  to  the  crews  of  the  two  trains.  According 
to  Benner  and  his  fireman,  sometimes  the  crew  of  the  regular 
train  passed  and  left  the  switch  open.  If  this  be  true,  it 
was  negligence  in  Benner  not  to  send  one  of  his  crew  ahead 
of  the  train  to  inspect  the  switch  every  time  he  had  occa- 
sion to  use  it. 

The  superintendent  was  negligent  in  not  making  and  en- 
forcing proper  rules  and  regulations  for  the  safe  operation 
of  this  switch.  After  the  accident  a  rule  was  adopted  mak- 
ing it  the  special  duty  of  the  conductor  or  engineer  in  charge 
of  the  regular  train  to  see  that  this  switch  was  not  left  open 
or  against  the  "pond  track." 

Under  the  conditions  existing  on  March  11,  1908,  Benner, 
knowing  that  the  switch  *<*®^  might  have  been  left  open  by 
the  crew  of  the  regular  train,  and  knowing  that  the  switch 
had  no  sufficient  warning  signal  device,  was  guilty  of  negli- 
gence in  not  sending  one  of  his  crew  forward  to  inspect 
and  close  the  switch,  if  necessary.  The  engineer  was  also 
guilty  of  negligence  in  reversing  the  engine  without  warning : 
See  Bell  v.  Globe  Lumber  Co.,  107  La.  725,  31  South.  994. 
Benner,  having  sole  charge  of  the  operation  of  the  logging 
train,  represented  the  railroad  company,  and  was  not  a  fel- 
low-servant of  the  brakeman ;  nor  were  the  crews  of  the  two 
trains  fellow-servants:  Weaver  v.  W.  L.  G-oulden  L.  Co., 
116  La.  468,  40  South.  798 ;  Town  v.  Vicksburg  etc.  R.  Co., 
37  La.  Ann.  630,  55  Am.  Rep.  508;  Mattise  v.  Consumers' 
I.  M.  Co.,  46  La.  Ann.  1535,  49  Am.  St.  Rep.  356,  16  South. 
400;  Payne  v.  Georgetown  L.  Co.,  117  La.  983,  42  South. 
475 ;  Dobson  v.  New  Orleans  &  W.  R.  Co.,  52  La.  Ann.  1127, 
27  South.  670.  If  the  superintendent  of  the  defendant  com- 
pany was  negligent,  the  fellow-servant  doctrine  has  no  ap- 
plication: Ferringer  v.  Crowley  Oil  &  Mineral  Co.,  122  La. 
441,  47  South.  763. 
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Benner  did  not  give  the  customary  sudden  stop  signal  to 
his  crew,  but,  according  to  his  report,  it  was  a  ease  of  emer- 
gency, and  he  reversed  the  engine  to  save  the  open  switch. 
According  to  Benner 's  testimony  and  report,  he  did  not  take 
the  safety  of  the  crew  into  consideration.  Nor  do  we  find 
in  the  record  any  evidence  tending  to  show  that  the  rail- 
road company  ever  instructed  or  warned  the  crew  as  to  the 
proper  precautions  to  be  taken  to  avoid  the  constant  dangers 
attending  the  operation  of  the  logging  trains.  The  crews 
were  left  to  their  own  devices  to  safeguard  themselves  not 
only  against  the  ordinary,  but  the  extraordinary,  hazards  of 
an  occupation,  dangerous  even  under  the  best  conditions. 

The  emergency  stop  in  question  caused  great  excitement 
and  commotion.  As  the  cars  began  to  bump  together,  cries  of 
"Look  out!"  "Look  out!"  were  heard.  At  this  moment 
io»3  ^j^g  plaintiff  was  standing  on  the  rear  portion  of  the 
last  ear  of  the  train.  This  particular  car  was  jerked  violently 
forward,  and  the  plaintiff  was  hurled  head  foremost  beneath 
the  car.  He  was  run  over  and  injured  in  the  manner  already 
stated.  The  rear  trucks  of  the  car  left  the  rails.  Whether 
this  derailment  was  caused  by  the  sudden  stopping  of  the 
locomotive,  or  by  its  running  over  the  leg  or  arm  of  the  plain- 
tiff, is  one  of  the  disputed,  but  not  essential,  issues  of  fact  in 
the  case. 

The  answer  does  not  even  hypothetically  admit  that  the 
railroad  company  or  any  of  its  representatives  was  guilty  of 
negligence.  Hence,  technically,  the  averments  of  the  answer 
do  not  raise  the  question  of  contributory  negligence.  This 
issue,  however,  was  presented  by  the  evidence,  and  was  con- 
sidered by  the  jury  under  the  charge  of  the  court. 

On  this  issue  the  burden  of  proof  rests  on  the  defendant 
railroad  company :  Buechner  v.  Citv  of  New  Orleans,  112  La. 
599,  104  Am.  St.  Rep.  455,  36  South.  603,  66  L.  R.  A.  334. 

On  the  day  of  the  accident,  the  plaintiff  was  acting  as 
rear  brakeman  and  flagman.  His  proper  place  was  on  the 
rear  car.  His  duty  was  to  watch  the  cars,  and  to  flag  the 
engineer  if  anything  went  wrong.  As  a  matter  of  fact,  on 
that  occasion,  the  rear  car  was  not  properly  coupled,  and  the 
plaintiff  flagged  the  engineer,  who  thereupon  stopped  the 
train,  and  "backed  to  make  the  required  coupling.  This  was 
done,  and  the  train  proceeded  toward  the  switch  on  the  main 
track. 

It  is  defendant 's  contention  that  thereupon  the  plaintiff  got 
on  the  rear  car,  and  was  standing  erect  in  the  most  danger- 
ous position  that  could  be  assumed  when  the  emergency  stop 
was  made,  and  therefore  was  guilty  of  contributory  negligence. 

It  is  plaintiff's  contention,  on  the  other  hand,  that  he  was 
not  standing  in  that  position,  *®®'*  but  in  a  much  safer  one, 
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and  would  not  have  been  injured  except  for  the  emergency 
stop  made  without  notice  or  warning  to  him. 

Before  considering  the  testimony  on  this  issue,  it  is  neces- 
sary to  briefly  indicate  the  make-up  of  the  skeleton  logging^ 
car  in  question.  Such  a  car  may  be  described  in  general  terms 
as  an  open  framework  of  heavy  timbers  resting  on  very  low 
trucks.  The  main  component  parts  are  two  reaches  or  string- 
ers extending  lengthways  through  the  center  of  the  car,  and 
from  eight  to  twelve  inches  apart.  These  stringers  are  longer 
than  the  body  of  the  car,  and  project  in  the  front  and  rear 
so  as  to  be  used  as  parts  of  the  coupling  device.  The  side- 
bar is  a  piece  of  timber  on  each  side  of  the  car.  The  bunk 
is  a  large  piece  of  timber  that  extends  across  the  car  at  each 
end,  for  the  purpose  of  holding  the  longer  logs.  The  false 
bunk,  of  the  same  nature,  is  intended  to  hold  the  shorter  logs. 
The  oil  box  is  a  covered  metal  receptacle  for  oil  waste  on  the 
outside  of  the  trucks.  This  box  has  a  groove  on  the  top  suffi- 
ciently wide  to  afford  a  footing  for  brakemen. 

The  proper  way  for  the  rear  brakeman  to  mount  the  rear 
car  is  to  put  one  foot  on  the  oil  box,  his  hands  on  the  bunk, 
and  then  to  place  the  other  foot  on  the  stringer.  Plaintiff 
testified  that  he  got  on  the  car  in  this  manner,  and  remained 
in  this  position  with  both  hands  braced  against  the  bunk  until 
he  was  thrown  forward  by  the  sudden  and  unexpected  stop  of 
the  train. 

Buford,  the  other  brakeman,  went  to  Texas  after  the  ac- 
cident, and  his  deposition  was  taken  in  behalf  of  the  de- 
fendant. From  his  answers  it  is  impossible  to  tell  how  the 
plaintiff  was  standing.  The  tenth  answer  is  that  plaintiff 
"was  standing  with  one  foot  on  the  stringer  and  the  other 
on  the  box."  Again  a.sked  to  describe  the  position  of  the 
plaintiff,  the  witness  made  the  same  answer  by  reference  to 
his  first  answer.  In  a  subsequent  *^^^  answer  the  witnes* 
stated  that  plaintiff  "had  just  been  on  the  bunk  half  a  mo- 
ment," and  in  his  last  answer  described  plaintiff  as  "standing- 
perfectly  straight  with  one  foot  on  the  bunk  and  the  other 
on  the  stringer  of  the  car."  The  answers  of  this  witness  were 
so  unsatisfactory  to  the  defendants  that  they  induced  Bu- 
ford to  attend  the  trial  and  give  his  testimony  before  the 
jury.  Buford  explained  that  his  answers  had  not  been  cor- 
rectly taken  down  by  the  officer  in  Texas.  On  the  trial  Bu- 
ford testified  that  the  plaintiff  was  standing  erect  with  one 
foot  on  the  stringer  and  one  on  the  bunk  at  the  moment  of 
the  accident. 

C.  B.  Smith,  an  employe  of  the  defendant,  testified  that  on 
the  night  of  the  accident  or  the  next  night  Buford  told  him 
that  the  plaintiff  was  standing  with  one  foot  on  the  oil  box,, 
the  other  on  the  stringer,  and  was  leaning  over  with  his  hands. 
on  the  bunk.     An  attempt  was  made  to  impeach  Smith  by 
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showing  that  he  made  contradictory  statements  about  the 
declarations  made  to  him  by  Buford,  A  colored  witness  who 
supported  Buford 's  version  was  successfully  impeached  by 
proof  of  contradictory  statements.  Besides,  this  witness  was 
flatly  contradicted  on  anotheo*  point  by  the  local  superintend- 
ent of  the  defendant. 

On  the  other  hand,  plaintiff's  version  is  sustained  through- 
out by  the  testimony  of  a  colored  man  who  was  with  defend- 
ant's colored  witness,  and  is  corroborated  to  some  extent  by 
Embry,  a  reputable  witness,  who,  attracted  by  the  noise  and 
shouting,  looked  out  of  the  window  and  saw  a  man  standing 
behind  the  bunk  of  the  rear  car  with  his  hands  extended  just 
before  the  lurch.  This  witness  could  not  say  that  plaintiff's 
hands  were  resting  on  anj'^thing  or  state  the  position  of  the 
feet,  as  he  saw  him  just  a  moment.  He  testified  that  the  car 
bounced  a  few  times,  and  plaintiff  went  over  the  side.  It  is 
significant  that  the  local  superintendent  *^^^  who  described 
the  position  of  Buford,  the  head  brakeman,  at  the  time  of  the 
accident,  did  not  testify  as  to  the  position  of  the  plaintiff,  the 
rear  brakeman,  who  was  nearer  to  the  witness. 

Considering  this  evidence  as  a  whole,  we  cannot  say  that  the 
preponderance  is  against  plaintiff's  version  of  his  position  at 
the  moment  of  the  accident.  The  deposition  of  E.  K.  Kehoe 
directly  sustaining  the  testimony  of  the  plaintiff  on  this  point 
was  ruled  out  on  the  technical  objection  that  the  notary  had 
not  sealed  the  envelope  containing  the  deposition  transmitted 
by  mail  to  the  clerk  of  the  court.  This  objection  was  sus- 
tained, although  the  notary  appeared  in  court  and  testified 
that  the  deposition  had  not  been  tampered  with  in  any  re- 
spect. The  additional  objection  that  the  witness  was  not  duly 
sworn  was  also  sustained.  We  do  not,  however,  consider  that 
the  exigencies  of  this  case  make  it  necessary  for  us  to  pass  on 
the  exclusion  of  this  deposition. 

Accepting  as  true  the  plaintiff's  version  of  his  position  at 
the  time  of  the  accident,  the  next  question  is  whether  the  as- 
sumption of  such  a  position  was  contributory  negligence  un- 
der all  the  facts  and  circumstances  of  the  case.  A  jury  of 
the  vicinage,  doubtless  familiar  with  the  usual  operajion  of 
logging  trains,  after  hearing  the  evidence  and  inspecting 
similar  skeleton  cars,  reached  the  conclusion  that  the  plain- 
tiff was  not  guilty  of  contributor^'  negligence.  What  a  pru- 
dent brakeman  should  or  should  not  do  under  given  circum- 
stances is  a  question  peculiarly  within  the  province  of  the 
jury:  See  5  Thompson  on  Negligence  (revised),  sees.  5617, 
5626.  In  one  of  the  cases  cited  by  said  writer,  a  brakeman 
was  riding  on  a  flat  car  between  two  tiers  of  logs,  and  in  an- 
other a  brakeman  was  sitting  on  the  rear  bolster  of  a  skeleton 
car,  and  attempting  to  light  a  cigarette,  instead  of  being  at 
his  post  as  brakeman. 
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1097  »p}jg  game  writer  states  the  tests  by  which  to  determine 
whether  there  has  been  a  want  of  ordinary  care,  as  follows, 
viz. : 

"It  must  here  be  remembered  that  what  is  termed  ordi- 
nary care  is  not  an  absolute,  but  a  varying,  circumstance,  de- 
pending upon  the  existence  of  each  particular  case,  always 
proportionate  to  the  risk  to  be  avoided.  The  test  of  contrib- 
utory negligence  or  want  of  due  care  is  not  always  found  in 
the  failure  to  exercise  the  best  judgment,  or  to  iLse  the  wisest 
precaution.  Some  allowance  may  be  made  for  the  influences 
which  ordinarily  govern  human  action,  and  what  would  un- 
der some  circumstances  be  want  of  reasonable  care  might  not 
be  such  in  others;  but  it  is  to  consider  whether  a  prudent 
person,  in  the  same  position  and  having  the  knowledge  pos- 
sessed by  the  one  in  question,  would  do  the  nec^ligent  act. 
....  On  the  other  hand,  an  instruction  that  the  plaintiff 
must  be  entirely  free  from  any  negligence  that  helped  to  bring 
about  the  accident,  in  order  to  recover,  is  erroneous,  be- 
cause it  exacts  of  the  plaintiff  a  higher  degree  of  diligence 
than  the  law  requires.  It  is  said  in  another  case  that  con- 
tributory negligence  is  not  imputable  to  a  person  for  failing 
to  look  for  danger,  when  under  the  surrounding  circum- 
stances, the  person  sought  to  be  charged  with  it  had  no  rea- 
son to  suspect  that  danger  was  to  be  apprehended" :  1  Thomp- 
son on  Negligence,  sec.  173. 

In  the  case  at  bar  the  plaintiff  had  no  reason  to  apprehend 
that  the  crew  of  the  regular  train  would  negligently  leave 
the  switch  open  or  against  the  "pond  train,"  and  that  the 
engineer  of  the  latter  train,  confronted  unexpectedly  with 
the  danger  of  running  into  the  open  switch,  would  make  an 
emergency  stop,  without  notice  or  warning.  If  the  plaintiff 
had  been  injured  by  one  of  the  ordinary  dangers  accompany- 
ing the  operation  of  logging  trains,  the  question  would  be 
different.  But  it  is  going  too  far  to  say  that  the  plaintiff 
should  have  anticipated  the  negligent  conduct  of  the  servants 
in  charge  of  both  trains. 

It  is  shown  by  the  evidence,  and  indeed  is  not  seriously  dis- 
puted, that  plaintiff's  position  on  the  rear  car  would  have 
been  a  safe  one  for  the  short  run  between  the  pond  and  the 
switch  if  the  emergency  stop  had  not  been  made.  There  was 
no  apparent  danger  of  any  accident  to  the  train  in  running 
that  distance.  The  danger  that  did  arise  was  not  ***"**  an- 
ticipated by  the  experienced  engineer  in  charge  of  the  train, 
or  by  the  local  superintendent  then  present,  or  by  any  mem- 
ber of  the  crew.  To  hold  that  plaintiff  was  guilty  of  con- 
tributory negligence  would  be  tantamount  to  the  declaration 
that  every  trainman  is  bound  to  anticipate  all  possible  dangers 
and  to  take  all  possible  precautions  against  them. 
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There  is  an  iimnense  mass  of  expert  testimony  as  to  the 
safest  manner  of  riding  on  skeleton  cars.  As  usual,  the  ex- 
perts differ.  They  agree  that  riding  standing  without  brace 
or  support  is  the  most  dangerous  mode.  One  suggests  that 
the  saiest  way  is  to  sit  on  a  sidebar,  and  hold  on  the  bunk  with 
the  feet.  Others  advocate  sitting  on  the  stringers  and  hold- 
ing on  with  both  hands.  It  is  not  explained  how  a  rear  brake- 
man,  sitting  down  as  suggested,  could  very  well  watch  the 
train,  and  flag  the  engineer  in  case  of  emergency.  The  truth 
seems  to  be  that  there  is  no  safe  position  for  a  brakeman  on 
a  skeleton  car.  In  the  case  at  bar,  the  car  had  no  flooring 
and  no  handholds  or  other  safety  devices.  It  is  bad  enough 
to  subject  brakemen  to  the  usual  hazards  of  life  and  limb  at- 
tendant on  their  rough  and  dangerous  occupation.  To  hold, 
further,  that  the  brakeman  must  at  his  peril  anticipate  and 
guard  against  the  negligence  of  others  would  be  contrary  to 
established  principles  of  law  as  well  as  the  dictates  of  justice 
and  humanity. 

In  the  light  of  the  surrounding  circumstances  as  they  ap- 
peared to  the  plaintiff  at  the  time,  his  position  was  a  reason- 
ably safe  one,  and  the  evidence  shows  that  a  great  many  brake- 
men  ride  that  way.  We  agree  with  the  jury  that  there  was 
no  contributory  negligence. 

The  last  contention  that  the  plaintiff  assumed  the  risk  of 
the  injury  is  unfounded.  In  McGinn  v.  McCormick,  109  La. 
396,  33  South.  382,  the  court  held  that  an  injured  servant  is 
not  to  be  considered  as  having  assumed  *®^^  the  risk  of  in- 
jury to  be  incurred  from  the  negligence  of  the  master  or  from 
the  negligence  of  the  master  combined  with  that  of  a  fellow- 
servant:  See,  also,  Moses  v.  Grant  Lumber  Co.,  114  La.  933, 
38  South.  684,  It  is  equally  well  settled  that  the  servant 
does  not  assume  the  risk  of  injury  from  the  negligence  of 
those  for  whose  conduct  the  master  is  responsible,  or  of  those 
not  in  law  his  fellow-servants:  4  Thompson  on  Negligence, 
sees.  4618,  4619.  In  this  state,  a  conductor,  or  an  engineer 
performing  the  duties  of  a  conductor,  is  not  a  fellow-servant 
of  a  brakeman  on  the  same  train,  nor  are  the  servants  on  one 
train  the  fellow-servants  of  a  brakeman  on  another  train 
operated  by  the  same  company.  Under  the  facts  of  this  case, 
the  injury  of  the  plaintiff  was  occasioned  by  the  combined 
negligence  of  the  defendant  railroad  corporation  and  its  con- 
ductors, or  engineers  acting  as  such. 

The  evidence  shows  that  the  W.  R.  Pickering  Lumber  Com- 
pany and  the  Pickering  Land  and  Timber  Company  are  sepa- 
rate and  distinct  corporations,  and  have  a  traflSc  agreement 
with  the  Louisiana,  Central  Railroad  Company.  It  therefore 
follows  that  the  judgment  must  be  reversed  as  to  the  two 
first-named  corporations. 
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"We  think  that  the  verdict  is  excessive  in  amount.  While 
there  is  no  standard  for  the  measure  of  damages  in  the  case 
of  a  loss  of  one  or  more  limbs,  some  reasonable  uniformity 
in  the  awards  in  like  cases  should  be  observed.  The  loss  of 
earning  capacity  is  an  important  factor  in  many  cases.  The 
following  Louisiana  cases  have  been  cited  by  counsel  for  the 
plaintiff:  Barksdull  v.  New  Orleans  &  C.  R.  R.  Co.,  23  La. 
Ann.  180  (where  a  boy  lost  both  legs,  and  the  award  was 
fifteen  thousand  dollars) ;  Choppin  v.  New  Orleans  &  C.  R. 
R.  Co.,  17  La.  Ann.  19  (where  a  young  man  lost  his  leg,  en- 
dured long  months  of  physical  suffering,  and  was  deprived 
of  his  employment — nature  not  stated — there  was  an  award 
''***  of  twenty-five  thousand  dollars)  ;  Ketchum  v.  Texas  & 
P.  R.  R.  Co.,  38  La.  Ann.  777  (where  a  verdict  for  ten  thou- 
sand dollars  for  the  loss  of  an  arm  was  affirmed)  ;  Nelson  v. 
R.  R.  Co.,  49  La.  Ann.  491,  21  South.  635  (where  a  child  lost 
both  legs,  a  verdict  for  thirty  thousand  dollars  was  reduced  to 
twenty  thousand  dollars) . 

In  Black  v.  Rock  Island  &  N.  R.  R.  Co.,  125  La.  101,  51 
South.  82,  26  L.  R.  A.,  N.  S.,  166,  plaintiff,  who  had  pre- 
viously lost  all  the  fingers  of  his  right  hand,  except  the  thumb 
and  a  twisted  little  finger,  was  run  over  by  a  locomotive  and 
lost  his  left  arm  at  the  shoulder,  a  part  of  one  ear,  and  was 
injured  in  the  face  and  more  seriously  in  the  back,  and  as  a 
result  was  rendered  unable  to  perform  any  physical  labor, 
a  verdict  of  seventeen  thousand  dollars  was  affirmed,  without 
discussion  of  the  question  of  quantum. 

On  the  other  hand,  the  counsel  for  defendant  cite  cases 
where  verdicts  of  from  two  thousand  dollars  to  six  thousand 
dollars  for  the  loss  of  a  limb  have  been  affirmed.  We  freely 
admit  that  the  cases  cited  cannot  be  reconciled,  and  that  there 
are  no  rules  of  law  on  the  subject  matter.  But  a  person  who 
has  lost  both  arms  or  both  legs  is  in  a  worse  position  than  a 
person  who  has  lost  one  arm  and  one  leg,  and  is  entitled  to 
greater  damages  for  the  maiming.  Hence,  the  plaintiff  in 
this  case  should  receive  less  damages  than  a  person  who 
has  lost  both  limbs. 

•     We  are  of  opinion  that  the  verdict  and  judgment  should 
be  reduced  to  twelve  thousand  dollars. 

It  is  therefore  ordered  that  the  verdict  and  judgment  be- 
low be  amended  by  reducing  the  amount  thereof  to  the  sum 
of  twelve  thousand  dollars,  and  by  dismissing  plaintiff's  suit 
against  the  W.  R.  Pickering  Lumber  Company  and  the  Pick- 
ering Land  and  Timber  Company,  with  costs  occa.sioned  by 
their  joinder  in  this  suit,  and  it  is  further  ordered  that,  as 
thus  amended,  the  said  verdict  and  judgment  be  affirmed,  and 
that  the  plaintiff  pay  the  costs  of  appeal. 

Monroe,  J.,  dissents. 
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An  Engineer  in  the  Sole  Control  and  Management  of  a  Train  is  not 
a  fellow-servant  with  the  brakeman  thereon,  but  he  is  a  vice-prin- 
•cipal:  See  the  note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  612.  As  to 
whether  employes  on  one  railway  train  are  fellow-servants  with 
employ's  on  another  train,  see  Cincinnati  etc.  Ry.  Co.  v.  Curd,  133 
Ky.  ]38,  134  Am.  St.  Rep.  444;  Still  v.  San  Francisco  etc.  Ry.  Co., 
154  Cal.  559,  129  Am.  St.  Rep.  177,  and  casea  cited  in  the  cross- 
reference  note  thereto. 

The  Doctrine  of  Assumption  of  BisTc  and  Contributory  Negligence  in 
the  law  of  master  and  servant  is  discussed  in  the  notes  to  Houston 
etc.  Ry.  Co.  v.  De  Walt,  97  Am.  St.  Rep.  884;  Brazil  Block  Coal  Co. 
V.  Gibson,  98  Am.  St.  Rep.  289.  It  is  the  duty  of  a  railroad  com- 
pany to  provide  and  maintain  reasonably  safe  and  suitable  cars  and 
appliances  for  its  employts  to  work  with:  Marshall  v.  St.  Louis  etc. 
Ry.  Co.,  78  Ark.  213,  115  Am.  St.  Rep.  27,  and  cases  cited  in  the 
cross-reference  note  thereto;  McDaiffee's  Admx.  v.  Boston  etc.  R.  R., 
81  Vt.  52,  130  Am.  St.  Rep.  1019j  Kluska  v.  Yeomans,  54  Wash.  465, 
ia2  Am.  St.  Rep.  1121. 
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CROOK  HORNER  COMPANY  v.  GILPIN. 

[112  Md.  1,  75  Atl.  1049.] 

BANXEUPTCY — Release  of  Attachment  Bond. — ^Under  the 
rule  of  *the  bankruptcy  act  that  an  attachment  obtained  against  an  in- 
solvent within  four  months  prior  to  the  filing  of  a  petition  in  bank- 
ruptcy 19  void  and  the  property  discharged  if  he  is  adjudged  a  bank- 
rupt, a  bond  given  in  such  a  case  to  obtain  the  dissolution  of  the  at- 
tachment is  likewise  released,     (p.  381.) 

Robert  H.  Smith  and  J.  Craig  McLanahan,  for  the  appel- 
lant. 

Charles  F.  Harley  and  John  B.  A.  Wheltle,  for  the  appel- 
lee. 

2  BRISCOE,  J.  The  plaintiff  sued  out  of  the  court  of 
common  pleas  of  Baltimore  City,  on  the  nineteenth  day  of 
December,  1905,  an  attachment  against  the  defendant,  a  non- 
resident of  the  state,  to  recover  the  sum  of  three  thousand 
nine  hundred  and  six  dollars  due  and  owing,  for  work  done 
and  materials  furnished,  in  the  erection  of  the  heating  ap- 
paratus  of  the  Hotel  Caswell,  Baltimore  City. 

The  defendant  appeared  to  the  suit,  and  on  the  twenty- 
eighth  day  of  December,  1905,  a  bond  was  filed  by  the 
Scranton  Trust  Company  as  surety,  and  the  attachment  was 
dissolved. 

On  the  twenty-sixth  day  of  February,  1906,  the  defendant 
was  adjudicated  a  bankrupt  by  the  district  court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania,  sit- 
ting in  bankruptcy,  and  on  the  eleventh  day  of  January, 
1909,  by  an  order  and  decree  of  that  court  was  discharged 
from  all  debts  owing  by  him  and  provable  under  the  bank- 
rupt act. 

The  declaration  in  the  short  note  case  is  in  assumpsit,  and 
contains  the  usual  money  counts. 

The  precise  question  is  presented  on  the  pleadings  and  it 
arose  in  this  way :  The  defendant,  on  the  twenty-eighth  day 

(376) 
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of  December,  1905,  pleaded  to  the  declaration  in  the  short 
note  case  the  usual  pleas  of  never  indebted  as  alleged  and 
did  not  promise  as  alleged,  and  issue  was  joined  thereon. 

On  the  thirteenth  day  of  January,  1909,  the  defendant  by 
leave  of  court  filed  an  additional  plea  to  the  declaration 
wherein  he  sets  up  and  pleads  his  discharge  in  bankruptcy 
by  a  court  of  competent  jurisdiction  from  all  his  debts  and 
that  the  adjudication  '  was  upon  a  petition  filed  less  than 
four  months  after  the  issuing  of  the  attachment.  In  other 
words,  it  appears  that  the  attachment  was  issued  on  the 
nineteenth  day  of  December,  1905,  and  the  decree  in  bank- 
ruptcy was  passed  on  the  twenty-sixth  day  of  February, 
1906,  so  it  is  clear  that  the  attachment  proceeding  was  be- 
gun against  the  defendant  within  four  months  before  the 
commencement  of  the  proceedings  in  bankruptcy. 

To  this  plea  of  discharge  in  bankruptcy  the  plaintiff  re- 
plied: "That  the  adjudication  of  the  defendant  a  bankrupt, 
and  his  discharge  in  bankruptcy  by  order  or  decree  of  the 
United  States  district  court  for  the  eastern  district  of  Penn- 
sylvania does  not  release  or  discharge  the  surety  on  the  bond 
filed  in  this  case  by  the  defendant  to  dissolve  the  attach- 
ment which  had  been  previously  issued  and  levied  by  the 
plaintiff  on  the  moneys  and  credits  of  the  defendant,  which 
bond  had  been  executed  and  filed  in  the  case  before  the  filing 
in  the  district  court  of  the  defendant's  petition  to  be  ad- 
judged a  bankrupt.  That  the  judgment  sought  to  be  ob- 
tained in  this  case  against  the  defendant  is  solely  and 
exclusively  to  bind  the  surety  in  the  bond  filed  to  dissolve 
the  attachment  issued  and  levied  on  the  moneys  and  credits 
of  the  defendant,  and  if  a  judgment  is  had  in  this  case 
against  the  defendant,  the  court  will  be  asked  by  the  plain- 
tiff by  its  order  to  restrain  the  plaintiff  from  ever  issuing  an 
execution  on  said  judgment  against  the  defendant," 

The  defendant  demurred  to  this  replication  and  the  court 
below  sustained  the  demurrer,  and  gave  judgment  thereon 
in  favor  of  the  defendant.  And  from  this  judgment  the 
plaintiffs  have  appealed. 

The  validity  of  the  plaintiffs'  replication  to  the  defend- 
ant's plea,  it  will  be  seen,  must  depend  upon  the  effect  to  be 
given  and  the  proper  construction  to  be  placed  on  section 
67f  of  the  bankrupt  act,  1898 :  30  U.  S.  Rev.  Stats.,  p.  565. 
The  language  of  the  act  is  to  this  effect:  "That  all  levies, 
judgments,  attachments  or  other  liens,  obtained  through 
legal  proceedings  against  a  person  who  is  insolvent,  at  any 
time  within  ^  four  months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  him,  shall  be  deemed  null  and  void 
in  case  he  is  adjudicated  a  bankrupt,  and  the  property  af- 
fected by  the  levy,  judgment,  attachment  or  other  lien  shall 
be  deemed  wholly  discharged  and  released  from  the  same, 
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and  shall  pass  to  the  trustee  as  a  part  of  the  estate  of  the 
1  ankrupt,  unless  the  court  shall,  on  due  notice,  order  that 
the  right  under  such  levy,  judgment,  attachment,  or  other 
lien  shall  be  preserved  for  the  benefit  of  the  estate;  and 
thereupon  the  same  may  pass  to  and  shall  be  preserved  by 
the  trustee  for  the  benefit  of  the  estate  aforesaid,  ....  pro- 
vided that  nothing  herein  contained  shall  have  the  effect  to 
destroy  or  impair  the  title  obtained  by  such  levy,  judgment, 
attachment  or  other  lien,  of  a  bona  fide  purchaser  for  value 
who  shall  have  acquired  the  same  without  notice  or  reason- 
able cause  for  inquiry." 

On  the  part  of  the  plaintiffs  it  is  contended  that  they  are 
entitled  to  a  judgment  against  the  defendant  with  a  per- 
petual stay  of  execution  in  order  to  establish  a  liability 
against  the  surety,  notwithstanding  the  fact  that  the  bank- 
ruptcy proceeding  was  begun  within  four  months  after  the 
attachment  was  instituted,  because  a  bond  was  given  to  dis- 
solve the  .attachment  and  the  lien  was  released,  before  the 
proceedings  in  bankruptcy  were  commenced,  and  further,  as 
no  lien  existed  when  the  petition  was  filed,  there  was  noth- 
ing upon  which  the  bankrupt  law  was  to  act. 

On  the  other  hand,  the  defendant  contends  that  the  pro- 
ceedings in  bankruptcy  having  been  instituted  within  four 
months  after  the  issuing  of  the  attachment,  that  the  courts 
of  this  state  have  no  jurisdiction  to  enter  up  a  qualified 
judgment,  with  stay  of  execution  against  the  defendant,  to 
bind  the  surety,  because  under  the  bankrupt  act,  supra,  such 
attachment  proceedings  are  declared  to  be  null  and  void. 

While  the  main  question  here  raised  has  not  been  hereto- 
fore passed  upon  by  this  court,  it  is,  at  least,  answered  in 
part  by  the  recent  case  of  Kendrick  v.  Warren  Bros.,  110 
Md.  47,  72  Atl.  461.  In  that  case,  the  plaintiff  had  issued 
an  attachment  against  the  defendant,  which  °  was  dissolved 
upon  giving  a  bond.  It  appears  that  more  than  four  months 
thereafter  proceedings  were  had  in  bankruptcy  against  the 
defendant  and  he  was  discharged.  We  there  held  that  this 
discharge  in  bankruptcy  did  not  prevent  the  plaintiff  from 
obtaining  a  judgment  in  the  attachment  suit  against  the 
defendant,  with  a  perpetual  stay  of  execution.  The  object 
of  the  judgment  was  to  allow  the  plaintiff  to  proceed  against 
the  sureties  on  the  bond  given  to  dissolve  the  attachment. 
It  was  further  held,  and  we  here  quote  from  the  opinion: 
"But  it  is  earnestly  insisted  there  is  no  such  practice  in  this 
state  as  to  warrant  a  special  or  qualified  judgment,  to  wit,  a 
judgment  with  a  perpetual  stay  of  execution  and  the  courts 
are  without  power  to  so  render  them.  We  are,  however, 
unable  to  agree  with  this  contention.  A  sufficient  warrant, 
we  think,  can  be  found  in  section  14  of  article  26  of  the  Code 
of  Public  General  Laws,  1904,  wherein,  it  is  provided    the 
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court  shall  give  judgment  in  all  actions  according  as  the 
very  right  of  the  cause  and  matter  in  law  shall  appear  to 
them,  Avithout  regarding  any  matters  of  mere  form,  so  as 
suflSeient  matter  shall  appear  in  the  proceedings  upon  which 
the  court  shall  proceed  to  give  judgment,  and  it  shall  appear 
that  the  action  has  been  commenced  after  the  cause  thereof 
did  accrue.  When  it  appears,  then,  a  good  and  suflBcient 
reason  exists  for  a  qualified  judgment  as  in  this  case,  such  a 
judgment  can  be  rendered":  2  Evans'  Harris,  345;  Peck  v. 
Jenness,  7  How,  612,  12  L.  ed.  841 ;  Doe  v.  Childress,  21  Wall. 
642.  22  L.  ed.  549 ;  Hill  v.  Harding,  130  U.  S.  699,  9  Sup.  Ct. 
Rep.  725,  32  L.  ed.  1083. 

The  ultimate  inquiry  then  in  the  case  at  bar  and  wherein 
it  differs  from  Kendrick  v.  Warren  Bros.  Co.,  110  Md.  47, 
72  Atl.  461,  properly  comes  to  this:  Can  the  courts  of  this 
state  enter  a  judgment,  with  a  perpetual  stay  of  execution, 
against  a  defendant  in  an  attachment  suit,  instituted  within 
four  months  before  the  defendant  has  filed  a  petition  to  be 
adjudicated  a  bankrupt  and  when  he  is  subsequently  dis- 
charged as  a  bankrupt,  for  the  purpose  of  allowing  the  plain- 
tiff to  proceed  against  the  surety  on  the  bond  given  to  dis- 
solve the  attachment? 

®  The  decision  of  this  question  as  we  have  said,  must  de- 
pend upon  the  language  and  the  effect  to  be  given  to  section 
67f  of  the  bankrupt  act,  herein  cited.  The  language  of  this 
section,  we  think,  is  quite  clear  and  comprehensive,  and 
broad  enough  to  include  within  its  terms  thci^efendant,  and 
the  surety  we  are  here  dealing  with.  It  provides  in  terms 
that  all  levies,  judgments,  attachments,  or  other  liens  ob- 
tained against  a  person  who  is  insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition  in  bankruptcy 
against  him  shall  be  deemed  null  and  void  in  case  he  is  ad- 
judged a  bankrupt. 

In  Kendrick  v.  Warren  Bros.  Co.,  110  Md.  47,  72  Atl.  461, 
we  held,  upon  the  authority  of  Hill  v.  Harding,  130  U.  S. 
699.  9  Sup.  Ct.  Rep.  725,  32  L.  ed.  1083,  that  where  the  bond 
or  recognizance  was  given  to  dissolve  the  attachment,  is- 
sued more  than  four  months  before  the  commencement  of 
the  proceedings  in  bankruptcy,  there  was  nothing  in  the 
proA-isions  of  the  bankrupt  act  to  prevent  the  state  court 
from  rendering  a  qualified  judgment,  with  a  stay  of  execu- 
tion. Justice  Gray,  in  delivering  the  opinion  of  the  court 
in  Hill  V.  Harding,  said:  "Such  attachments  being  recog- 
nized as  valid  by  the  bankrupt  act  (Rev.  Stats.,  sec.  5044), 
a  discharge  in  bankruptcy  does  not  prevent  the  attaching 
creditors  from  taking  judgment  against  the  debtor  in  such 
limited  form  as  may  enable  them  to  reap  the  benefit  of  their 
attachment.  The  judgment  is  not  against  the  person  or 
property  of  the  bankrupt,  and  has  no  other  efi'ect  than  to 
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enable  the  plaintiff  to  charge  the  sureties,  in  accordance 
with  the  express  terras  of  the  contract,  and  with  the  spirit 
of  that  provision  of  the  bankrupt  act  which  declares  that 
*no  discharge  shall  relieve,  discharge  or  affect  any  person 
liable  for  the  same  debt,  or  with  the  bankrupt,  either  as 
partner,  joint  contractor,  indorser,  surety  or  otherwise.'  If 
the  bond  was  executed  before  the  commencement  of  pro- 
ceedings in  bankruptcy,  the  discharge  of  the  bankrupt  pro- 
tects him  from  liability  to  the  obligees;  so  that,  in  an  ac- 
tion on  the  bond  against  him  and  his  sureties,  any  judg- 
ment recovered  by  the  plaintiffs  must  be  accompanied  with 
a  perpetual  stay  of  execution  "^  against  him;  but  his  dis- 
charge does  not  prevent  that  judgment  from  being  rendered 
generally  against  them":  Wolf  v.  Stix,  99  U.  S.  1,  25  L.  ed. 
309 ;  Metcalf  v.  Barker,  187  U.  S.  165,  23  Sup.  Ct.  Rep.  67, 
47  L.  ed.  122;  Black  on  Bankruptcy,  94. 

But  in  the  case  .now  under  consideration  we  are  met  with 
an  entirely  different  proposition,  because  the  bankrupt  act 
(1898)  declares  that  attachments  or  other  liens  obtained  at 
any  time  within  four  months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  an  insolvent  person  shall  be  deemed 
null  and  void  in  case  he  is  adjudicated  a  bankrupt,  and  the 
property  affected  by  the  attachment  or  other  lien  shall  be 
deemed  wholly  discharged  and  released  from  the  same  and 
shall  pass  to  the  trustee  as  a  part  of  the  estate  of  the  bank- 
rupt. 

Now,  it  is  quite  clear,  we  think,  if  no  bond  had  been  filed, 
the  attachment  having  issued  within  four  months  prior  to 
the  filing  of  the  petition,  the  lien,  attachment  and  all  the 
proceedings  would  have  been  null  and  void,  by  the  terms  and 
operation  of  the  bankrupt  act. 

In  HiU  V.  Harding,  130  U.  S.  699,  9  Sup.  Ct.  Rep.  725,  32 
L.  ed.  1083,  it  is  said  the  bond  or  recognizance  takes  the 
place  of  the  attachment  as  a  security  for  the  debt  of  the 
attaching  creditor;  they  cannot  dispute  the  election,  given 
to  the  debtor  by  statute,  of  substituting  the  new  security  for 
the  old  one. 

In  Corner  v.  Mallory,  31  Md.  468,  this  court  said  the 
period  of  four  months  was  fixed  as  a  period  within  which  no 
preference  should  be  gained  by  one  creditor  by  attachment 
over  the  claims  of  other  creditors  of  the  bankrupt.  And  the 
law  effects  no  hardships  in  dissolving  such  attachments,  as 
the  creditor's  claim  is  not  impaired  and  he  is  only  deprived 
of  a  lien  and  priority  that  he  might  otherwise  obtain  to  the 
prejudice  of  other  creditors  and  in  violation  of  the  policy  of 
the  law,  which  is  to  effect  a  fair  and  equal  distribution  of 
the  property  of  the  bankrupt  among  all  his  creditors. 

It  is  also  quite  certain,  under  both  the  decisions  and  the 
terms  of  the  bankrupt  act  itself,  that  if  the  property  had 
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been  attached  within  four  months  prior  to  the  filing  of  the 
®  petition,  and  the  defendant  had  been  adjudged  a  bankrupt 
it  would  have  been  released  and  discharged  and  if  this  be  so, 
there  can  be  no  reason  why  the  bond  which  stands  in  the 
place  of  the  attachment  and  the  property  should  not  be  re- 
lieved and  released:  Metcalf  v.  Barker,  187  U.  S.  165,  23 
Sup.  Ct.  Rep.  67,  47  L.  ed.  122;  HiU  v.  Harding,  130  U.  S. 
699.  9  Sup.  Ct.  Rep.  725,  32  L.  ed.  1083;  Wolf  v.  Stix,  99 
U.  S.  1,  25  L.  ed.  309 ;  Randle  v.  Mellen,  67  Md.  181,  8  Atl. 
573;  Hutchins  v.  Taylor,  5  Law  Rep.  289;  Swan  v.  Little- 
field,  4  Cush.  574;  Curtis  v.  Barnum,  25  Conn.  370. 

The  recent  cases  of  House  v.  Schnadig,  235  111.  301,  85 
N.  E.  395,  and  A.  Klipstein  &  Co.  v.  Allen-Miles  Co.,  136 
Fed.  385,  69  C.  C.  A.  229,  are  in  point  and  are  somewhat 
analogous  cases.  They  present  a  construction  of  section  67f 
of  the  bankrupt  act  of  1898,  and  support  the  conclusion  we 
have  reached  in  this  case. 

In  the  Illinois  case  (235  HI.  301,  85  N.  E.  395),  the  court 
said  that  case  was  distinguishable  from  the  Hill  v.  Harding 
case,  because  in  the  Hill  case  the  attachment  was  sued  out 
more  than  four  months  prior  to  his  filing  his  petition  in 
bankruptcy.  The  attachment  became  a  lien  in  favor  of  the 
attaching  creditor,  upon  a  levy  being  made,  and  this  lien 
would  not  have  been  affected  by  the  bankruptcy  proceed- 
ings. Its  release  was  accomplished  by  the  recognizance 
given  in  accordance  with  the  provisions  of  the  statute.  In 
the  case  at  bar  (the  Hlinois  case)  the  appeal  bond  was  given 
on  the  thirty-first  day  of  May,  1906,  and  the  petition  in 
bankruptcy  was  filed  on  the  8th  of  June  following.  If  the 
appellants  had  secured  a  lien  on  property  by  an  execution 
or  otherwise,  at  the  time  the  appeal  bond  was  given,  it 
would  have  been  rendered  null  and  void  by  the  bankruptcy 
proceedings,  section  67f,  bankrupt  act. 

The  supreme  court  of  Illinois  held  that  the  discharge  in 
bankruptcy  on  the  facts  of  that  case  was  a  bar  to  the  rendi- 
tion of  a  judgment  against  the  bankrupt,  and  released  the 
surety. 

In  the  Klipstein  case  (136  Fed.  385,  69  C.  C.  A.  229),  the 
circuit  court  of  appeals,  fifth  circuit,  held  that  where  the 
debt  for  which  .the  plaintiff  sued  was  provable  in  bank- 
ruptcy and  defendant  was  insolvent  at  the  time  suit  was 
brought  and  had  since  been  insolvent,  ®  its  discharge  in 
bankruptcy  pending  such  suit  released  it  from  liability  as 
provided  by  bankrupt  act  of  1898,  and  plaintiff  cannot  have 
judgment  on  it  against  the  defendant. 

This  case  was  based  upon  a  garnishment  proceeding,  and 
it  was  admitted  as  a  fact  that  the  defendant  had  been  dis- 
charged in  bankruptcy  and  that  within  four  months  prior  to 
the  proceedings  garnishment  was  taken  out,  and  these  pro- 
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ceedingrs  had  been  dissolved  by  a  bond  signed  as  surety  by 
the  Fidelity  and  Deposit  Company  of  Maryland.  The  court 
held,  upon  the  facts  of  the  case,  that  judgment  could  not  be 
entered  against  the  defendant  for  the  purpose  of  taking  final 
judgment  on  the  bond  given  to  dissolve  the  garnishment,  be- 
cause the  discharge  prevents  the  surety  from  incurring  the 
liability.  And  this  was  so,  independent  of  the  statute  of 
Georgia,  because  the  garnishment  proceedings  being  had 
within  four  months  prior  to  the  bankruptcy  proceedings, 
they  were  invalidated  by  the  adjudication  in  bankruptcy. 
The  facts  of  the  case,  said  the  court,  clearly  distinguish  it 
from  the  case  of  Hill  v.  Harding,  130  U.  S.  699,  9  Sup.  Ct. 
Rep.  725,  32  L.  ed.  1083,  and  from  the  other  cases  cited. 

Our  conclusion  then  is,  that  the  case  at  bar  is  distinguish- 
able from  the  case  of  Kendrick  v.  "Warren  Bros.  Co.,  110 
Md.  47,  72  Atl.  461,  and  for  the  reasons  given  the  defend- 
ant's demurrer  to  the  plaintiffs'  replication  was  properly 
sustained  and  the  judgment  on  the  demurrer  in  favor  of  the 
defendant  will  be  affirmed. 

This  conclusion  it  seems  to  us  is  sanctioned  by  the  weight 
of  authority,  as  declared  by  the  courts  and  by  the  text- 
writers:  Collier  on  Bankruptcy,  306;  1  Remington  on  Bank- 
ruptcy, 902 ;  Brandenburg  on  Bankruptcy,  415 ;  Loveland  on 
Bankruptcy,  852;  In  re  Richards,  3  Am.  Bank.  Reg.  145; 
First  Nat.  Bank  v.  Staake,  202  U.  S.  141,  26  Sup.  Ct.  Rep. 
580,  50  L.  ed.  967 ;  Klipstein  v.  Grant,  201  U.  S.  647,  26  Sup. 
Ct.  Rep.  761,  50  L.  ed.  904. 

The  ease  of  McCombs  v.  Allen,  82  N.  Y.  114,  cited  and 
relied  upon  by  the  appellant  in  its  brief,  cannot  be  regarded 
as  a  controlling  authority,  if  an  authority  at  all,  to  sustain 
^^  the  appellant's  position,  under  the  facts  of  this  case.  In 
that  case  the  court  held  that  the  proceedings  in  bankruptcy 
were  no  defense,  as  there  was  at  the  time  no  attachment  lien 
or  attachment  in  force  upon  which  the  proceeding  could 
operate,  and  that  neither  the  letter  nor  the  policy  of  the 
bankrupt  act  was  infringed  by  holding  the  defendant  liable. 
For  the  reasons  given,  the  judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


That  Sureties  in  an  Attachment  Bond  are  released  by  the  fiischarg© 
in  bankruptcy  of  their  principal,  before  judgment  is  rendered  against 
him,  see  Payne  v.  Able,  7  Bush,  344,  3  Am.  Eep.  316. 
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BALTIMORE  PEARL  HOMINY  COMPANY  v.  LINTHI- 
CUM. 

[112  Md.  27,  75  Atl.  737.] 

SEAL — Contract  Sealed  by  One  Party  Only. — A  contract  signed 
and  sealed  by  one  party,  but  signed  without  a  seal  by  the  other,  is  a 
simple  contract  on  the  part  of  the  latter,  and  any  action  thereon 
against  him  must  be  based  on  a  simple  contract,  not  on  a  specialty, 
(p.  387.) 

EVIDENCE — Parol  Contract  Affecting  Prior  Writing. — Where 
a  contract  is  signed  and  sealed  by  one  party,  but  signed  without  a 
seal  by  the  other,  in  an  action  thereon  at  law  against  the  latter,  a. 
subsequent  agreement  between  the  parties  affecting  his  liability  is 
available  as  a  defense  and  is  admissible  in  evidence,     (p.  388.) 

Frank  B.  Smith  and  W.  Irvine  Cross,  for  the  appellant. 
Albert  E.  Donaldson  and  S.  S.  Field,  for  the  appellee. 

2'"  THOMAS,  J.  This  appeal  is  from  a  decree  of  the  cir- 
cuit court  No.  2  of  Baltimore  City  sustaining  a  demurrer  to 
and  dismissing  the  bill  of  complaint  of  the  Baltimore  Pearl 
Hominy  Company  against  Seth  H.  Linthicum,  trustee. 

^«  The  bill  states  that  on  the  27th  of  October.  1905,  the 
plaintiff  and  Richmond  H.  Ford,  trading  as  Richmond  H. 
Ford  &  Co.,  executed  a  written  contract,  "and  specifications 
forming  a  part  of  same,"  whereby  the  said  Richmond  H. 
Ford  &  Co.  "contracted  and  agreed  to  construct  and  build 
for  the  plaintiff"  certain  buildings  and  improvements  "upon 
the  property  of  the  plaintiff  at  the  southwest  corner  of 
Howard  and  Ostend  streets  in  Baltimore  City";  that  while 
the  agreement  made  it  clear  that  Richmond  H.  Ford  &  Co. 
was  to  receive  for  the  work  set  out  in  the  specifications  "the 
actual  costs  thereof  and  ten  per  cent  additional  as  compen- 
sation up  to  the  sum  of  forty-five  thousand  dollars,  said 
agreement  did  not  make  perfectly  clear  the  further  condi- 
tion that  said  forty-five  thousand  dollars  was  the  limiting 
price  agreed  upon  by  said  parties  for  the  cost  of  said  work 
including  said  ten  per  cent  commission,  and  that  no  greater 
amount  than  said  forty-five  thousand  dollars  was  to  be  paid 
by  the  plaintiff  for  the  cost  of  the  work  included  in  said 
specifications  with  said  ten  per  cent  commission,"  and  that 
"said  agreement  also  set  forth  clearly  that  all  the  work  done 
outside  of  said  specifications  was  to  be  paid  for  separately 
at  the  market  price  for  the  same";  that  "subsequently  on 
the  tenth  day  of  May,  1906,  before  the  completion  of  said 
work,  the  said  Richmond  H.  Ford  addressed  a  letter  to  the 
plaintiff,  signed  by  him  as  Richmond  H.  Ford  &  Co.,  stat- 
ing his  understanding  of  said  agreement  and  desiring  that 
the  said  provision  that  said  sum  of  forty -five  thousand  dol- 
lars should  be  the  limit  of  plaintiff's  total  liability  for  the 
cost  of  the  work  included  in  the  sxjecifications  and  the  com- 
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mission  thereon  should  be  made  a  distinct  part  of  said 
agreement,"  and  that  the  "plaintiff  on  May  11,  1906,  by  let- 
ter in  reply  addressed  to  Richmond  H.  Ford  &  Co.,  ac- 
cepted the  said  proposition,  and  agreed  that  said  provision 
should  form  a  distinct  part  of  said  agreement";  that  "the 
work  went  on  under  the  agreement  as  thus  completed  and 
understood  by  the  parties  thereto  and  payments  were  made 
on  the  faith  thereof  to  the  said  Richmond  H.  Ford  &  Co., 
and  accepted  by  him  on  account  of  both  work  included 
*®  in  said  specifications  and  work  not  so  included";  and 
the  plaintiff  in  fulfillment  of  the  agreement  paid  to  Rich- 
mond H.  Ford  &  Co.,  "for  and  on  account  of  the  cost  of 
the  work  included  in  said  specifications  and  commission 
thereon,  the  whole  of  said  sum  of  forty-five  thousand  dollars 
as  set  forth  in  said  contract  and  in  addition  thereto  paid 
in  full,  in  accordance  with  the  terms  of  said  contract  and 
specification,  the  cost  of  all  work  which,  under  said  contract, 
was  not  to  be  covered  by  said  forty-five  thousand  dollars, 
so  that  said  Richmond  H.  Ford  has  been  paid  in  full  for 
the  work  done  under  said  contract  as  made  between  him 
and  the  plaintiff  and  has  no  just  and  equitable  claim  for  any 
further  payment." 

It  further  charges  that  on  the  15th  of  September,  1906, 
"Richmond  H.  Ford,  trading  as  Richmond  H.  Ford  &  Co., 
had  filed  against  him  a  petition  in  bankruptcy  and  was  ad- 
judged a  bankrupt  in  the  United  States  district  court  for 
the  district  of  Maryland,"  and  Seth  H.  Linthicum,  the  de- 
fendant, was  elected  trustee  of  the  estate  of  said  bankrupt, 
and  that  he  duly  qualified  and  assumed  his  duties  as  such 
trustee;  that  the  agreement  "as  first  executed  on  the  27th 
of  October,  1905,  had  affixed  under  the  signature  of  the  said 
Richmond  H.  Ford  &  Co.  a  seal,  though  no  seal  was  at- 
tached to  the  signature  of  the  plaintiff,  so  that  the  said  pa- 
per, as  the  plaintiff  is  informed,  could  not,  at  law,  as  an 
agreement  be  modified  or  completed  by  any  agreement  not 
under  seal";  that  the  said  Seth  H.  Linthicum,  trustee,  "on 
the  30th  of  October,  1907,  filed  in  the  court  of  common 
pleas  of  Baltimore  City  an  attachment  against  the  plaintiff 
as  a  nonresident  claiming  the  sum  of  $14,510.49  as  being 
still  due  and  unpaid  by  the  plaintiff  on  account  of  said  con- 
tract, which  said  attachment  has  been  removed  to  the  su- 
perior court  of  Baltimore  City,  where  the  said  case  is  now 
pending  and  is  about  to  be  tried";  that  "the  claim  upon 
which  said  attachment  is  brought  is  a  wholly  fictitious 
and  fraudulent  claim,  being  based  in  a  great  part  upon  an 
alleged  cost  of  the  work  included  in  said  specifications  be- 
yond the  said  sum  of  forty-five  thousand  dollars;  and  it 
is  the  intention  of  the  said  Seth  ^®  H.  Linthicum,  trustee, 
by  said  attachment  proceedings  to  avoid  the  effect  of  said 
letters  which  completed  the   agreement  between  the  said 
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parties  and  formed  a  necessary  part  thereof  and  to  make 
the  plaintiff  liable  upon  an  interpretation  of  a  mutilated 
and  imperfect  agreement  that  did  not  express  the  real  and 
iinal  agreement  of  the  parties  and  did  not  constitute  the 
agreement  under  which  the  parties  acted  and  on  the  faith 
of  which  the  plaintiff  made  his  payments  to  said  Richmond 
H.  Ford  &  Co.  All  of  which  proceedings  constitute  a  great 
hardship  and  a  fraud  upon  this  plaintiff,  who  has,  as  is  well 
known  to  the  said  trustee,  made  full  payment  to  the  said 
Richmond  H.  Ford  &  Co.  of  all  that  in  equity  and  good  con- 
science the  said  Richmond  H.  Ford  &  Co.  or  said  trustee 
have  ever  been  entitled  to  demand  on  account  of  said  con- 
tract," and  that  the  plaintiff  is  without  remedy  in  the  mat- 
ter ".unless  relieved  by  the  action  of  a  court  of  equity,  be- 
cause the  said  original  paper  being  a  sealed  instrument  can- 
not be  modified  or  added  to  by  any  subsequent  agreement 
of  the  parties  not  under  seal."  The  prayer  of  the  bill  is  for 
an  injunction  restraining  the  trustee  from  further  proceed- 
ings at  law  against  the  plaintiff  to  collect  said  claim,  and 
^'especially  from  proceeding  further  with  the  said  attach- 
ment proceeding  in  the  superior  court  of  Baltimore  City." 

The  letters  referred  to  in  the  bill  are  as  follows: 

"Baltimore,  Md.,  May  10th,  1906. 
"Harry  B.  Smith,  President,  Baltimore  Pearl  Hominy  Co., 
Baltimore,  Md. 

"Subject: — Contract  Richmond  H.  Ford  &  Co.,  Con- 
tractor, and  Baltimore  Pearl  Hominy  Co.,  Contractee,  with 
reference  to  certain  ambiguity. 

"Dear  Sir: — With  reference  to  the  above  subject-matter 
and  to  avoid  any  misunderstanding  in  certain  terms  thereof, 
we  wish  to  express  our  views  and  to  have  this  matter  made 
a  part  of  the  same,  viz. : — In  the  said  agreement  executed 
in  duplicate  and  dated  October  27th,  1905,  paragraphs  Nos. 
1,  4  and  9,  ***  where  it  refers  to  the  cost  of  the  erection  of 
the  buildings  and  the  remuneration  therefrom  of  ten  (10) 
per  centum  we  understand  that  the  entire  cost  (to  include 
said  remuneration  or  commission)  shall  not  exceed  forty- 
five  thousand  ($45,000)  dollars. 

"Please  acknowledge  the  receipt  of  this  letter,  and  thus 
conclude  in  the  minds  of  the  parties  thereto  what  might  be 
regarded  as  ambiguity. 

"Yours  truly, 

"RICHMOND  H.  FORD." 
"Baltimore,  Md.,  May  11th,  1906. 
"Richmond  H.  Ford  &  Co.,  Equitable  Bldg.,  City. 

"Subject: — Contract  Richmond  H.  Ford  &  Co.,  Con- 
tractor, and  Baltimore  Pearl  Hominy  Co.,  Contractee,  with 
reference  to  certain  ambiguity. 

Am.  St.  Rep..  Vol.  136 — 25 
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"GeDtlemen: — ^I  beg  leave  to  acknowledge  the  receipt  of 
your  letter  of  the  10th  day  of  May,  1906,  concerning  a  cer- 
tain ambiguity,  or  what  might  have  been  regarded  as  such, 
in  the  above  subject-matter.  Your  statement  conforms  to 
my  views,  and  I  wish  to  accept  the  same  from  henceforth, 
as  suggested  by  your  letter,  a  part  of  our  contract. 

"Yours  very  truly, 

"H.  B.  SMITH, 
"President  Baltimore  Pearl  Hominy  Co." 

It  is  apparent  from  the  above  recital  of  the  allegations  of 
the  bill  that  the  only  ground  on  which  the  plaintiff  claims 
the  right  to  invoke  the  jurisdiction  of  a  court  of  equity  is 
that  the  agreement  of  the  parties  as  evidenced  by  these  let- 
ters is  not  available  as  a  defense  in  a  court  o^  law  in  a  suit 
by  the  defendant  against  it  to  recover  an  amount  claimed 
to  be  due  and  payable  under  the  terms  of  the  original  con- 
tract. The  plaintiff  contends  that  an  obligation  under  seal 
cannot  be  altered  except  by  an  instrument  executed  with  the 
same  solemnity,  and  that  in  an  action  at  law  on  a  contract 
under  seal,  a  subsequent  agreement  not  under  seal,  by 
which  the  terms  of  the  original  contract  are  modified,  can- 
not be  pleaded  ^^  as  a  defense,  and  relies  upon  the  cases 
of  Zihlman  v.  Cumberland  Glass  Co.,  74  Md.  303,  22  Atl.  271, 
and  Conner  v.  Groh,  90  Md.  674,  45  Atl.  1024. 

In  the  former  ease  the  suit  was  for  a  breach  of  a  contract 
under  seal,  by  which  the  defendant  corporation  agreed  to 
pay  plaintiff  a  certain  royalty  for  the  use  of  a  patent  which 
had  been  granted  to  him.  The  defendant  averred  in  its 
second  plea  that  the  patent  belonged  to  the  plaintiff  and  his 
brother,  and  that  in  accordance  with  a  prior  verbal  agree- 
ment, the  defendant,  with  the  approval  of  the  plaintiff,  paid , 
one-half  of  the  royalty  earned  by  the  patent  to  the  plaintiff 
and  the  other  half  to  his  brother.  The  court,  in  affirming 
the  ruling  of  the  court  below  sustaining  a  demurrer  to  the 
plea,  said:  "This  plea  is  pleaded  as  a  common-law  defense 
to  an  action  on  a  contract  under  seal.  It  seeks  to  vary  and 
contradict  not  only  the  express  terms  of  the  patent,  but 
those  of  the  sealed  contract  itself,  by  verbal  proof,  and  by  a 
verbal  agreement  made  before  the  contract  sued  on  was 
executed,  and  by  a  verbal  agreement  or  understanding  made 
subsequently  thereto.  That  this  is  no  legal  defen.se  to  the 
action  seems  to  us  too  clear  for  argument."  In  Conner's 
case  the  bill  was  filed  for  the  cancellation  and  reformation 
of  the  contract  under  seal  alleged  to  have  been  procured 
by  fraud  and  misrepresentations,  and  for  an  injunction  re- 
straining the  prosecution  of  a  suit  at  law  on  said  contract. 
The  defendant  contended  that  the  plaintiff  "had  a  full, 
complete  and  adequate  remedy  at  law  by  a  plea  'for  de- 
fense upon  equitable  grounds'  under  section  83  of  article 
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75  of  the  Code,"  but  this  court,  speaking  through  Judge 
Pearce,  said:  "If  we  should  now  hold  that  this  statute  has 
so  enlarged  the  jurisdiction  of  courts  of  law  as  to  confer 
upon  them  the  power  of  canceling  and  reforming  contracts, 
we  should  destroy,  by  construction,  one  of  the  fundamental 
distinctions  between  the  jurisdiction  of  law  and  equity,  and 
this  we  are  not  prepared  to  do." 

Even  if  we  were  to  admit  that  these  cases  go  to  the  extent 
of  holding  that  in  a  suit  on  a  contract  under  seal  the  de- 
fendant cannot  rely,  in  a  court  of  law,  upon  a  subsequent 
agreement  '^^  not  under  seal,  made  before  breach  and  acted 
on  by  the  parties,  they  have  no  application  to  the  facts  in 
this  case. 

The  bill  states  that  the  contract  of  the  27th  of  October, 
1905,  was  signed  and  sealed  by  Richmond  H.  Ford  &  Co., 
but  was  not  sealed  by  the  plaintiff,  and  the  copy  of  the  eon- 
,  tract  filed  with  the  bill  and  included  in  the  record,  shows 
that  there  is  but  one  seal  to  the  contract,  and  that  is  opposite 
the  name  of  Richmond  H.  Ford.  The  contract  is  not,  there- 
fore, the  deed  or  contract  under  seal  of  the  plaintiff,  and 
any  action  in  a  court  of  law  against  the  plaintiff  to  recover 
on  this  contract  must  be  based  on  a  simple  contract  and  not 
on  a  specialty. 

In  Stabler  v.  Cowman,  7  Gill  &  J.  284,  Buchanan,  C.  J., 
states  the  case  as  follows:  "This  is  an  action  on  the  case, 
upon  a  contract  in  writing,  between  the  plaintiff  and  de- 
fendant, concluding  with  these  words,  'in  witness  of  which 
we  have  hereimto  set  our  hands  and  seals,'  with  the  word 
teste  prefixed  to  the  name  of  the  subscribing  witness,  whose 
handwriting,  he  being  dead,  was  proved  at  the  trial. 

"It  was  signed  and  sealed  by  the  plaintiff,  and  signed  by 
the  defendant,  but  with  no  appearance  of  a  seal,  or  of  there 
ever  having  been  one,  opposite  to  or  in  any  manner  con- 
nected with  his  signature.  The  only  seal,  or  appearance  of 
one  upon  the  instrument,  being  that  of  the  plaintiff. 

"Issue  was  taken  on  the  plea  of  non  assumpsit,  and  to 
support  the  issue  on  his  part,  the  plaintiff  offered  to  read 
this  paper  in  evidence,  which  being  objected  to,  it  was  re- 
jected by  the  court  on  the  ground  that,  although  having 
but  one  seal,  it  must  be  taken  as  sealed  by  both  parties,  and 
therefore,  could  not  be  admitted  in  evidence  in  this  form 
of  action,  to  prove  the  contract  stated  in  the  declaration. 

"It  could  only  have  been  on  the  ground  that  it  was  the 
deed  of  the  defendant,  and  covenant  therefore  the  proper 
action,  that  it  was  rejected,  otherwise  it  must  have  lieen  ad- 
mitted, as  in  the  case  of  any  other  contract  not  under  seal 
which  furnishes  the  subject  of  an  action  on  the  case. "  The 
court,  after  holding  that  the  contract  was  not  the  deed  of 
the  defendant,  ^'*  reversed  the  judgment  of  the  court  below 
and  remanded  the  case  for  a  new  trial. 
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Stabler 's  case  was  cited  and  relied  on  in  Western  Md.  R. 
R.  Ck).  V.  Orendorff,  37  Md.  328,  where  the  court  said:  "In 
Stabler  v.  CowTnan,  7  Gill  &  J.  284,  where  a  contract  in  writ- 
ing was  entered  into  between  two  parties  intended  to  be 
signed  and  sealed  by  both,  but  which  was  signed  and  sealed 
by  one  only,  and  signed  by  the  other  but  not  sealed,  it  was 
held  that  both  were  bound,  but  in  different  forms;  that 
while  it  was  the  covenant  of  the  former,  it  was  merely  the 
parol  contract  of  the  latter,  and  an  action  of  assumpsit 
against  him  was  sustained." 

The  contract  in  this  case  being  the  simple  contract  and 
not  the  deed  of  the  plaintiff,  in  an  action  at  law  on  the  con- 
tract against  the  plaintiff,  any  subsequent  agreement  of  the 
parties  affecting  the  liability  of  the  plaintiff  would  be  avail- 
able as  a  defense  and  admissible  in  evidence:  Coates  v. 
Sangston,  5  Md.  121 ;  Atwell  v.  Miller,  11  Md.  348,  69  Am. 
Dec.  206. 

In  Allen  v.  Sowerby,  37  Md.  410,  Judge  Stewart,  after 
stating  the  rule  that  "parol  contemporaneous  testimony  is 
inadmissible  to  contradict  or  vary  the  terms  of  a  valid  writ- 
ten instrument,"  says  "without  doing  violence  to  this  long- 
established  and  useful  rule  of  evidence,  it  has  been  held  com- 
petent to  prove  by  parol  a  distinct  subsequent  agreement, 
waiving,  abandoning  or  modifying  the  terms  of  the  writ- 
ing, or  to  prove  an  additional  supplementary  agreement,  by 
parol,  by  which  something  is  supplied  that  is  not  in  the 
written  contract." 

As  full  force  and  effect  can  be  given  to  the  agreement 
evidenced  by  the  letters  referred  to  in  any  action  at  law 
against  the  plaintiff  on  the  original  contract,  and  as  no  other 
ground  is  presented  by  the  bill  for  the  intervention  of  a 
court  of  equity,  we  must  affirm  the  decree  of  the  court  be- 
low. 

Decree  affirmed  with  costs. 


Two  Parties  may  Adopt  the  Same  Seal,  and  in  that  event  the  instru- 
ment is  the  deed  of  both,  otherwise  it  is  the  deed  of  one  and  the 
simple  contract  of  the  other:  Pickens  v.  Eymer,  90  N.  C.  282,  47  Am. 
Rep.  521;  Pequawkett  Bridge  v.  Mathes,  7  N.  H.  230,  26  Am.  Dec.  737. 

Subsequent  Parol  Agreements  to  Vary  Contracts  Under  Seal  are  dis- 
cussed in.  the  note  to  Harrig  t.  Murphy,  56  Am.  St.  Eep.  669. 
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AETNA  INDEIINITY  COMPANY  v.  BALTi:\rOTlE, 
SPARROWS  POINT  AND  CHESAPEAKE  RAIL- 
WAY   COMPANY. 

[112  Md.  389,  76  Atl.  251.] 

REFORMATION  OF  BOND  "by  Compelling  Principal  to  Exe- 
cute It. — If  a  surety  executes  a  bond  and  gives  it  to  the  principal  to 
execute  and  deliver  to  the  obligee,  and  the  principal  delivers  it  with- 
out executing  it  and  the  obligee  puts  it  away  for  safekeeping,  all 
three  parties  believing  that  it  has  been  regularly  executed  and  intend- 
ing that  it  should  be,  equity  has  jurisdiction  to  reform  the  bond  by 
compelling  the  principal  to  execute  it.     (p.  391.) 

EQUITY. — When  a  Case  is  Submitted  on  Bill  and  Answer,  all 
the  averments  of  the  answer  are  taken  m  true.     (p.  392.) 

REFORMATION  OF  INSTRUMENT.— Laches  or  Negligence  is 
a  ground  for  equity  to  refuse  the  reformation  of  an  instrument,  (p. 
393.) 

REFORMATION  OF  INSTRUMENT.— Only  upon  Clear  and 
Satisfactory  Proof  has  equity  power  to  reform  instruments  and  make 
them  conform  to  the  intention  of  the  parties,     (p.  394.) 

REFORMATION  OF  INSTRUMENT— Administering  Full  Re- 
lief. — When  a  court  of  equity  reforms  an  instrument,  it  can  retain 
control  and  enforce  it  as  reformed,  administering  full  relief,  (p. 
394.) 

George  Whiteloek  and  John  B.  Deming,  for  the  appellant. 

Geo.  Dobbin  Penniman  and  Joseph  C.  France,  for  the  ap- 
pellee. 

*®^  BOYD,  C.  J.  This  is  an  appeal  from  a  decree  direct- 
ing the  Constructing  Engineers'  Company  and  its  president 
and  secretary,  to  execute,  reform  and  complete  a  bond  to 
the  Baltimore,  Sparrows  Point  and  Chesapeake  Railway 
Company  from  the  Constructing  company,  as  principal,  and 
the  Aetna  Indemnity  Company,  as  surety.  The  bill  alleges 
that  the  Constructing  company  had  a  contract  with  the  rail- 
way company  to  build  an  electric  railway,  by  which  the 
Constructing  company  was  required  to  furnish  a  bond  in 
the  penalty  of  ten  thousand  dollars;  that  it  delivered  to 
the  plaintiff,  the  railway  company,  a  bond  with  the  Aetna 
company  as  surety,  which  was  accepted,  but  the  Constructing 
company  did  not  execute  it;  that  the  Constructing  company 
undertook  the  work,  but  the  railway  company,  finding  it 
could  not  complete  it  according  to  the  terms  of  the  contract, 
entered  into  a  supplementary  agreement  with  it,  whereby 
the  railway  company  was  authorized  to  co-operate  with  it 
in  the  completion  of  the  work;  that  the  plaintiff  caused 
the  Constructing  company  to  procure  on  the  same  day  a 
writing  from  the  Aetna  company,  consenting  to  the  execu- 
tion of  the  agreement  by  the  railway  company  and  the  Con- 
structing company  ....  the  Aetna  company  stipulating 
that  its  liability  should  in  no  event  exceed  ten  thousand  dol- 
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lars,  as  stated  in  the  bond;  that  a  receiver  was  afterward 
appointed  for  the  Constructing  company,  but  he  was  not 
authorized  to  proceed  with  the  work  and  the  railway  com- 
pany was  compelled  to  enter  into  an  agreement  with  other 
contractors  for  its  completion.  It  also  charges  that,  by 
reason  of  having  the  work  completed  during  winter  months, 
it  was  much  more  expensive  than  it  would  otherwise  have 
been,  and  that  it  cost  eighteen  thousand  dollars  more  than 
the  Constructing  company  was  to  receive  for  it;  that  a  suit 
at  law  was  brought  on  the  bond,  and  that  within  two  weeks 
prior  to  filing  the  bill  in  equity,  it  was  discovered  that  the 
bond  v.-as  not  executed  by  the  Constructing  company,  .... 
it  being  claimed  that  when  the  Constructing  company  de- 
livered it  to  the  railway  company  it  was  not  noticed  that 
it  had  not  been  executed  by  it,  ^^^  and  it  was  placed  with 
the  records  of  the  railway  company  for  safekeeping.  The 
bill  was  filed  to  require  the  Constructing  company  to  com- 
plete the  execution  of  the  bond,  as  it  was  intended  and  sup- 
posed to  be.  The  bond  is  dated  July  17,  1905,  and  the  bill 
was  filed  March  20,  1909,  against  the  Constructing  com- 
pany, its  president  and  secretary,  and  the  receiver. 

On  April  14,  1909,  the  Aetna  company  filed  a  petition  in 
the  equity  case,  asking  to  be  made  a  party  defendant,  and 
to  be  given  an  opportunity  to  appear  and  answer,  which 
was  granted.  The  receiver  answered,  stating  that  he  was 
informed  and  believed  that  it  was  the  intention  of  the  Con- 
structing company  to  deliver  a  good  and  sufficient  bond,  and 
the  Constructing  company,  and  its  president  and  secretary, 
also  admitted  that  such  was  the  intention,  and  that  they 
thought  it  had  been  properly  executed  before  it  was  deliv- 
ered. The  Aetna  company  filed  a  separate  answer,  in  which 
it  denies  many  of  the  allegations  of  the  bill,  and  neither 
admitted  nor  denied  others.  It  alleges  that  the  execution 
of  the  bond  by  the  Constructing  company  was  a  condition 
precedent  to  liability  on  its  part,  and  a  condition  upon 
which  it  was  delivered  to  that  company.  It  alleges  laches, 
and  that  the  bond  is  void  and  of  no  effect  as  to  it.  It  ex- 
plains the  supplemental  agreement  by  saying  that  it  entered 
into  it  in  the  mistaken  belief  that  the  bond  had  been  duly 
executed  and  delivered — that  the  plaintiff  as  custodian  of 
the  bond  knew,  or  ought  to  have  known,  that  it  had  not 
been  executed,  but  failed  to  disclose  the  fact  until  long 
after  the  alleged  liability  had  arisen,  and  after  suit  thereon 
at  law  had  been  brought. 

The  case  was  submitted  to  the  court  on  bill  and  janswer, 
resulting  in  the  decree  as  above  stated,  and  the  Aetna  com- 
pany took  this  appeal.  We  can  have  no  special  difficulty 
about  the  right  of  an  obligee  to  have  a  bond  corrected  in 
equity,  even  against  a  surety,  when  the  principal  has  by 
liiere  oversight  not  executed  it,  after  it  is  given  to  the  prin- 
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cipal  by  the  surety  to  be  executed  and  delivered  to  the 
obligee — provided,  of  course,  the  circumstances  are  such  as 
would  justify  '^^'^  a  court  of  equity  in  reforming  an  instru- 
ment of  writing.  If  a  surety  executes  such  a  bond,  and 
gives  it  to  the  principal  to  be  executed  by  him,  and  then 
to  deliver  it  to  the  obligee,  and  the  principal  does  so  de- 
liver it,  having  simply  overlooked  the  fact  that  he  had  not 
executed  it,  and  the  obligee,  believing  it  was  properly  exe- 
cuted and  not  observing  that  it  had  not  been  by  the  prin- 
cipal, placed  it  away  for  safekeeping  with  its  papers,  all 
three  parties  believing  it  had  been  regularly  executed  and 
intending  that  it  should  be,  it  would  be  a  confession  of  a 
very  limited  power  to  do  justice  if  a  court  of  equity  would 
have  to  admit  that  it  could  not  require  the  bond  to  be  put 
in  the  shape  it  was  intended  and  believed  to  be  by  all  the 
parties,  merely  because  one  of  them  was  a  surety.  But  we 
do  not  understand  the  powers  of  a  court  of  equity  to  be  so 
restricted.  In  Newcomer  v.  Kline,  11  Gill  &  J.  457,  37  Am. 
Dec.  74,  the  word  "dollars"  was  omitted  from  a  single  bill, 
on  which  there  was  a  surety,  by  mistake  and  accident,  as 
alleged  in  the  bill,  and  our  predecessors  said:  "No  doubt 
can  be  entertained  as  to  the  jurisdiction  of  a  court  of  equity 
to  correct  a  mistake  in  this  case,  and  that  such  relief  will  be 
granted  even  in  the  case  of  a  surety :  See  Wiser  v.  Blachly,  1 
Johns.  Ch.  609."  The  court  passed  a  decree  in  the  equity 
case  requiring  the  money  to  be  paid,  and  it  also  cited  Mont- 
ville  V.  Haughton,  7  Conn.  543,  which  seems  to  be  one  of  the 
leading  cases  on  the  subject,  and  said:  "In  that  case  a  bond 
was  intended  to  be  executed,  but  the  seal  was  omitted  by  ac- 
cident ;  relief  was  granted  in  equity,  although  it  was  contended 
that  the  party  had  his  remedy  at  law.  The  judge,  in  deliver- 
ing his  opinion,  observing  that  the  plaintiffs  were  entitled  to  a 
bond,  the  consideration  of  which  could  not  be  inquired  into 
at  law.  The  remedy  might  not  be  adequate."  In  24  Amer- 
ican and  English  Encyclopedia  of  Law,  656,  it  is  said : 
"Equit}^  may  reform  instruments  against  sureties  as  well 
as  against  principals" — citing  a  number  of  cases,  which  we 
will  not  repeat  here,  and  on  page  654  of  that  volume,  it  is 
said:  "A  written  instrument  may  be  corrected  by  supply- 
ing the  omission  of  the  name  of  a  party,  or  inserting  provi- 
sions which  have  been  omitted." 

»»4  ^g  jJq  jjq^  deem  it  necessary  to  consider  the  question 
whether  a  surety  can  be  sued  at  law  on  a  bond  which  the 
principal  has  not  executed.  We  would  regard  it  as  at  least 
extremely  doubtful  whether  such  suit  should  be  permitted 
at  law  on  a  bond  such  as  this,  as  its  form  indicates  so 
strongly  that  it  was  intended  that  the  principal  should  sign 
it,  as  well  as  the  surety.  But  as  the  object  of  this  proceed- 
ing is  to  require  the  principal  to  execute  it,  it  is  difficult  to 
see  how  that  can  affect  the  surety  injuriously,  beyond  what 
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was  intended,  if  the  original  intention  of  the  parties  as  to 
the  execution  of  the  bond  be  carried  out. 

But  there  is  a  difficulty,  as  this  case  is  now  presented, 
which  we  must  consider.  The  case  was  submitted,  as  we 
have  seen,  on  bill  and  answer.  When  one  is  so  submit- 
ted, the  plaintiff  admits  the  truth  of  all  matters  stated  in 
the  answer,  which  are  susceptible  of  proof  by  legitimate 
evidence.  "The  answer  is  to  be  taken  as  true  in  every  par- 
ticular, as  well  as  to  the  matters  alleged  by  way  of  avoid- 
ance as  to  those  directly  responsive  to  the  bill.  That  is, 
the  defendant  is  to  be  allowed  the  benefit  of  every  fact  ad- 
vanced by  him  as  a  defense  in  his  answer,  as  fully  as  if  it 
had  been  put  in  issue  by  the  plaintiT's  general  replication 
and  the  defendant  had  established  it  by  proof ' ' :  Miller 's. 
Equity  Procedure,  pp.  317  and  320,  and  cases  cited ;  also 
Read  v.  Reynolds,  100  Md.  284,  59  Atl.  669.  Of  course,  the 
plaintiff  does  not  thereby  admit  a  mere  conclusion  of  law 
stated  in  an  answer.  As  was  said  in  Barton  v.  Fraternal 
Alliance,  85  Md.  14,  36  Atl.  658,  where  the  bill  alleged  in- 
solvency of  the  corporation,  "if  the  facts  admitted  in  the 
answer  establish  that  allegation,  a  mere  denial  of  the  in- 
solvency, being  the  statement  of  an  erroneous  conclusion  of 
law,  will  not  avail."  All  the  averments  of  the  answer, 
whether  responsive  to  the  allegations  of  the  bill,  or  in  avoid- 
ance of  it,  are  to  be  taken  as  true:  Royston  v.  Horner,  75- 
Md.  557,  24  Atl.  25.  "From  this  it  follows  that  if  any  aver- 
ment of  the  bill  is  denied  by  the  answer  it  cannot  be  con- 
sidered. Further  than  this,  if  any  material  matter  charged 
in  the  bill  has  been  neither  denied  nor  admitted  by  the  an- 
swer, it  stands  for  ^^^  naught.  The  facts  alleged  in  the 
bill  and  admitted  by  the  answer,  together  with  the  whole  of 
the  answer  susceptible  of  proof,  are  taken  as  true":  Miller's- 
Equity  Procedure,  320. 

Now,  keeping  those  principles  in  mind,  how  does  this  case 
stand?  The  appellee  relies  mainly  on  the  seventh  para- 
graph of  the  answer.  After  denying  knowledge  of  the  facts; 
set  forth  in  the  thirteenth  and  fourteenth  paragraphs  of 
the  bill,  which  describe  how  the  appellee  got  the  bond,  etc., 
and  denying  that  it  made  any  representations  for  the  pur- 
pose or  with  the  effect  of  inducing  the  plaintiff  to  believe 
that  the  bond  was  a  perfect  instrument  when  it  was  re- 
ceived by  the  plaintiff,  and  averring  that  a  casual  inspection 
of  it  would  have  shown  that  it  had  not  been  executed  by 
the  principal,  the  answer  proceeds:  "And  although  this 
defendant  may  have  signed  and  sealed  the  said  instrument, 
and  handed  it  to  the  said  principal  obligor  for  execution 
and  delivery  to  the  plaintiff,  intending  after  such  execu- 
tion and  delivery  to  be  bound  as  surety  thereon,  it  never 
consented  to  be  bound  otherwise,  nor  to  final  delivery  of 
said  bond  prior  to  execution  by  the  principal,  and  inasmuch- 
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as  the  said  bond  was  never  executed  by  the  said  principal 
obligor,  the  said  bond  is,  and  has  always  been,  a  mere 
nullity."  It  then  denied  that  it  was  within  the  power  of 
the  officers  of  the  Constructing  company  to  execute  the  said 
instrument,  so  as  to  fix  liability  on  it  for  damages  arising 
before  the  bond  came  into  legal  existence. 

So,  although  that  may  be  regarded  as  an  admission  of  the 
execution  of  the  bond  by  it,  it  alleges  that  it  never  consented 
to  be  bound  until  after  it  was  executed  by  the  Constructing 
company,  "nor  to  final  delivery  of  said  bond  prior  to  exe- 
cution by  the  principal."  These  allegations  must  be  taken 
as  proven  at  a  hearing  on  bill  and  answer,  but  beyond  that, 
by  th€  answer  the  equity  of  the  whole  bill  is  either  in  effect 
denied,  or  neither  denied  nor  admitted,  excepting  in  so  far 
as  the  above  quotation  admits  the  execution  of  the  bond. 
For  instance  the  answer  alleges  that  the  Aetna  company  has 
no  knowledge  of  the  facts  set  forth  in  paragraphs  1  to  7 
inclusive,  of  the  bill,  and  therefore  can  neither  admit  nor 
^^®  deny  them,  but  calls  for  full  proof  of  them.  Some  of 
them  may  not  be  very  material,  but  the  seventh  alleges  that 
the  plaintiff  in  good  faith  received  the  instrument  as  the 
properly  executed  bond  of  the  Constructing  company,  with 
the  Aetna  company  as  surety,  as  a  performance  of  the  agree- 
ment for  it  to  give  bond;  that  it  was  received  without  such 
scrutiny  as  to  discover  the  fact  that  the  Constructing  com- 
pany had  not  executed  it,  and  that  considering  it  a  good 
and  binding  obligation  on  the  part  of  both,  it  was  placed 
with  its  records  for  safekeeping.  Those  are  material  alle- 
gations, as  one  reason  for  a  court  of  equity  refusing  refor- 
mation of  an  instrument  is  the  negligence  of  the  party  seek- 
ing the  release,  "for  equity  does  not  interfere  to  relieve 
men  of  the  consequences  of  their  own  carelessness":  2-i 
Am.  &  Eng.  Ency.  of  Law,  656;  Wood  v.  Patterson,  4  Md. 
Ch.  335;  Kearney  v.  Sascer,  37  Md.  264.  Another  impor- 
tant reason  is  laches:  24  Ency.  of  Law,  656.  Still  another 
is  the  denial,  both  by  the  Constructing  company  and  the 
Aetna  company  of  the  plaintiff  being  compelled  to  pay  for 
the  completion  of  the  work  the  sum  of  eighteen  thousand 
dollars  in  excess  of  what  it  was  to  pay.  The  answer  of 
the  former  alleges  that  there  was  no  reason  for  it  costing 
more  than  the  price  at  which  the  Constructing  company 
agreed  to  do  the  work,  and  it  alleges  that  the  plaintiff  owes 
it  a  large  amount  of  money. 

Of  course  we  do  not  mean  to  say  that  such  defenses  can 
in  point  of  fact  be  established  by  the  evidence,  but  we  have  no 
means  of  knowing  that  they  cannot  be,  and  we  must  accept 
the  facts  alleged  in  the  answer  as  proven.  If,  for  example, 
it  can  be  shown  that  the  Constructing  company  does  not  owe 
the  plaintiff  anything  for  which  the  Aetna  company  would 
be  liable,  why  should  a  court  of  equity  correct  the  bond 
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and  then  subject  that  company  to  a  suit  at  law  ?  But,  what- 
ever the  real  facts  may  be  shown  to  be,  we  are  of  the  opinion 
that  as  the  case  is  presented,  by  bill  and  answer,  the  plain- 
tiff is  not  entitled  to  such  a  decree  as  that  passed  below. 
It  is  scarcely  necessary  to  cite  authority  to  show  that,  al- 
though courts  of  equity  have  the  power  to  reform  instru- 
ments of  ^^"^  writing,  and  make  them  conform  to  the  in- 
tention of  the  parties,  it  can  only  be  done  on  clear  and  sat- 
isfactory proof.  It  is  true  that  that  rule  is  generally  ap- 
plied to  ascertaining  what  the  contract  to  be  reformed  was 
intended  by  the  parties  to  be,  but  the  fact  that  there  was  a 
mistake  lies  at  the  very  foundation  of  the  right  to  relief. 
It  certainly  cannot  be  said  that  it  is  clearly  and  satisfac- 
torily shown  in  this  case  that  the  plaintiff  is  entitled  to  re- 
lief, when  we  remember  the  effect  of  the  answer. 

We  are  also  of  the  opinion,  however,  that  justice  to  the 
parties  requires  not  only  that  the  decree  be  reversed,  but 
that  the  cause  be  remanded,  so  that  further  proceedings 
can  be  had.  The  plaintiff  ought  to  file  a  replication,  and 
take  testimony  to  sustain  such  facts  as  may  be  necessary  to 
entitle  it  to  have  the  bond  corrected,  if  that  can  be  shown. 
Indeed,  it  may  be  better  to  amend  the  bill,  so  far  as  neces- 
sary to  have  the  whole  matter  disposed  of  in  the  equity  case, 
if  the  court  concludes  that  the  plaintiff  is  entitled  to  have 
the  bond  corrected.  When  a  court  of  equity  reforms  an 
instrument,  it  can  retain  control  and  enforce  it  as  reformed, 
administering  full  relief:  Maryland  Home  Ins.  Co.  v.  Kim- 
mell,  89  Md.  437,  43  Atl.  764 ;  Newcomer  v.  Kline,  11  Gill  & 
J.  457,  37  Am.  Dec.  74;  Miller's  Equitv  Procedure,  775; 
Phoenix  Ins.  Oo.  v.  Ryland,  69  Md.  437,  16  Atl.  109,  1  L.  R. 
A.  548. 

Decree  reversed,  and  cause  remanded  for  further  proceed- 
ings, the  appellee  to  pay  the  costs  in  this  court,  those  in  the 
lower  court  to  abide  the  result. 


The  Reformation  of  Contracts  is  the  subject  of  a  note  to  Williams 
V.  Hamilton,  65  Am.  St.  Rep.  481.  The  mistakes  for  which  written  in- 
struments may  be  canceled  or  corrected  in  equity  are  discussed  in  the 
note  to  Steinmeyer  v.  Schroeppel,  117  Am.  St.  Eep.  2S7. 
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[112  Md.  398,  76  Atl.  846.] 

ANNUITIES  are  not  as  a  Rule  ApportionaMe. — ^If  an  animitant 
dies  before  the  date  of  payment,  his  representative  is  ordinarily  not 
entitled  to  a  proportionate  part  of  the  annuity  for  the  time  that  has 
elapsed  since  the  last  day  of  payment,     (pp.  396,  401.) 

ANNUITY — When  not  Apportionable. — An  annuity  given  by 
a  testator  to  his  son's  wife  in  case  she  survives  her  husband  is  not 
apportionable.  And  this  rule  is  not  altered  by  the  fact  that  the  tes- 
tator did  not  give  his  son  any  part  of  Ms  estate  absolutely,     (p.  402.) 

Arthur  Geo.  Brown  and  W.  Irvine  Cross,  for  the  appel- 
lants. 

Z.  Howard  Isaac  and  W.  Gill  Smith,  for  the  appellees. 

309  THOMAS,  J.  Article  8  of  the  will  of  George  Brown 
is  as  follows:  "In  case  my  son  Alexander  D.  Brown,  shall 
leave  a  wife  surviving  him  at  the  time  of  his  decease,  then 
and  in  that  event,  I  will,  order  and  direct,  that  the  trustees 
hereinbefore  named  in  this  my  will,  and  their  successors 
shall  pay  out  of  the  interest,  rents  or  net  income,  thereafter 
arising,  from  the  two-fourteenths  parts  or  shares  of  the 
aforesaid  rest,  residue  and  remainder  of  my  estate  and  prop- 
erty, given  in  trust,  for  the  use  of  my  said  son  Alexander 
and  his  descendants,  as  particularly  mentioned  in  the  above 
article  sixth  of  this,  my  will,  to  the  wife  or  widow  of  my 
said  son,  so  surviving  him,  as  aforesaid,  the  sum  of  six 
thousand  dollars  a  year,  during  her  life,  said  annuity  to 
commence  from  the  time  of  the  death  of  my  said  son,  and 
to  be  paid  quarter-yearly.  And  in  case  my  daughter,  Grace 
Ann,  shall  leave  a  husband  surviving  her  at  the  time  of  her 
decease,  then,  and  in  that  event,  I  will,  order  and  direct 
that  the  said  trustees  and  their  successors,  shall  pay  out 
of  the  interest,  rents  or  net  income  thereafter  arising  from 
the  two-fourteenths  parts  or  shares  of  the  aforesaid  rest, 
residue  and  remainder  of  my  estate  and  property,  given  in 
trust  for  the  use  of  my  said  daughter  Grace  Ann  and  her 
descendants,  as  particularly  mentioned  in  the  aforesaid  ar- 
ticle sixth  of  my  will,  to  the  husband  of  my  said  daughter 
so  surviving  her  as  aforesaid,  the  sum  of  six  thousand  dol- 
lars a  year,  during  his  life;  said  last-mentioned  annuitj'^  to 
commence  from  the  time  of  the  death  of  '*^*  my  said  daugh- 
ter, and  to  be  paid  quarter-yearly.  And  in  case  my  two 
grandchildren,  Elizabeth  Graham  and  George  Brown  Gra- 
ham, shall  both  die  before  attaining  the  age  of  twenty-one 
years,  and  their  father,  William  H.  Graham,  be  then  living, 
then,  and  in  that  event,  I  will,  order  and  direct  that  the 
said  trustees  and  their  successors,  shall  pay  out  of  the  in- 
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terest,  rents  or  net  income  thereafter  arising,  from  the  two- 
fourteenths  parts  or  shares  of  the  aforesaid  rest,  residue 
and  remainder  of  my  estate  and  property,  given  in  trust 
for  the  use  of  my  said  two  grandchildren,  Elizabeth  and 
George  B.  Graham,  as  particularly  mentioned  in  the  afore- 
said article  sixth  of  my  will,  to  the  said  William  IT.  Gra- 
ham, the  father  of  the  said  Elizabeth  and  George  B.  Graham 
as  aforesaid,  the  sum  of  six  thousand  dollars  a  year,  during 
his  life — said  last-mentioned  annuity  to  commence  from  the 
time  of  the  death  of  the  survivor  of  my  said  two  grand- 
children dying  under  the  age  of  twenty-one  years  as  afore- 
said, and  to  be  paid  quarter-yearly." 

Alexander  D.  Brown  died  on  the  19th  of  March,  1892, 
leaving  a  widow,  Laura  J.  Brown,  who  in  1907  married 
Charles  H.  Koffman  and  died  on  the  17th  of  June,  1908. 
The  annuity  v/as  paid  to  her  by  the  trustees  under  George 
Brown's  will  and  their  successors  up  to  the  19th  of  March, 
1908,  and  this  appeal  is  by  the  trustees  from  an  order  of 
the  circuit  court  No.  2  of  Baltimore  City,  passed  on  the 
petition  of  the  administrators  pendente  lite  of  her  estate, 
requiring  them  to  pay  to  said  administrators  the  sum  of 
fourteen  hundred  and  fifty  dollars  on  account  of  said  an- 
nuity from  the  19th  of  March,  1908,  to  the  time  of  her  death 
on  the  17th  of  June,  1908. 

The  appellants  rely  upon  the  well-established  rule  that 
annuities  are  not  apportionable,  while  the  appellees  contend, 
and  the  learned  court  below  held,  that  it  is  evident  from 
the  provisions  of  the  will  that  the  testator  intended  the 
annuity  as  a  provision  for  the  support  and  maintenance  of 
his  son's  widow,  and  therefore  intended  it  to  be  appor- 
tioned. 

^^^  The  will,  so  far  as  it  is  set  out  in  the  record,  does  not 
direct  that  the  annuity  shall  be  apportioned,  or  state  that 
it  is  for  the  support  and  maintenance  of  the  annuitant,  but 
counsel  for  the  appellee  base  their  contention  on  the  fact 
that  in  the  case  of  his  son  George,  to  whom  the  testator 
gave  a  portion  of  his  estate  absolutely,  no  provision  was 
made  for  his  wife  in  case  she  survived  him,  while  in  the 
case  of  his  son  Alexander,  whose  share  was  left  in  trust  for 
his  use  during  life  only,  with  remainders  to  his  descendants, 
provision  was  made  for  his  widow,  as  evidencing  the  in- 
tention of  the  testator  to  thereby  provide  for  her  support 
and  maintenance  and  that  the  annuity  should  be  appor- 
tioned. 

Similar  provisions  were  made  for  the  surviving  husband 
of  the  testator's  daughter,  and  for  the  father  of  the  testa-, 
tor's  two  grandchildren,  in  case  they  died  before  attaining 
the  age  of  twenty-one  years  and  he  survived  them,  and  if 
the  fact  that  the  testator  did  not  give  to  his  son  Alexander 
any  part  of  his  estate  absolutely  indicates  that  he  intended 
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the  annuity  to  his  widow  to  be  apportioned,  it  would  follow 
that  he  also  intended  the  oth^r  annuities  to  be  apportioned, 
as  he  did  not  give  to  his  daughter  or  to  his  grandchildren 
absolute  estates  in  their  shares;  yet  to  hold  these  annuities 
apportionable,  in  the  absence  of  some  clearer  evidence  that 
the  testator  intended  them  to  be  apportioned,  would  extend 
the  exceptions  to  the  rule  beyond  the  limit  to  which  any 
well-considered  case  has  gone. 

In  the  case  of  Hay  v.  Palmer,  2  P.  Wms.  501,  the  annuity 
was  expressly  for  the  maintenance  of  the  daughter  of  Sir 
Thomas  Palmer  until  she  became  eighteen  years  of  age  or 
married,  and  the  master  of  the  rolls  held  that  she  was  en- 
titled to  the  annuity  to  the  day  she  became  of  age,  it  being 
"for  the  daily  support  of  the  infant." 

In  the  case  of  Reynish  v.  Martin,  3  Atk.  331,  Elizabeth 
Philips  by  her  will  gave  to  her  eldest  daughter,  Martha 
Philips,  all  her  real  estate  in  fee,  "subject  to  such  charges 
that  shall  be  thereinafter  expressed,"  and  then  made  the 
following  provision  for  her  daughter  Mary:  "and  it  is  my 
will  ^^''^  that  my  said  daughter  Martha  shall  pay  to  my  said 
daughter  Mary  the  sum  of  £30  yearly  during  Mary's  con- 
tinuing sole  and  unmarried,  by  fifteen  pounds  each  May 
day,  and  All  Saints  day";  and  the  lord  chancellor  said: 
"Although  this  annuity,  or  half-yearly  payment,  is  not  ex- 
pressly given  for  maintenance  of  Mary  as  in  the  case  of 
Hay  V.  Palmer,  2  Yern.  501,  yet  I  am  clear  of  opinion  that 
it  must  be  understood  so,  and  therefore  falls  within  the 
reason  of  that  case."  In  the  case  of  Howell  v.  Hanforth,  2 
W.  Black,  1016,  the  annuity  was  provided  by  a  husband 
for  his  wife,  and  the  court  said:  "Though  rents  and  com- 
mon annuities  are  not  apportionable  either  by  law  or  equity, 
yet  in  equity  the  maintenance  of  infants  is  always  appor- 
tioned up  to  the  day  of  their  deaths,  etc.,  because  it  would 
be  difficult  for  them  to  find  credit  for  necessaries,  if  the 
payment  depended  on  their  living  to  the  end  of  the  quarter. 
This  case  depends  on  similar  principles,  the  annuity  being 
for  a  separate  maintenance  of  the  feme  covert ;  and,  as  it 
appears  that  the  quarterly  payments  were  not  originally 
forward  payments,  by  way  of  maintenance  for  the  ensuing 
quarter  (which  might  make  a  difference),  but  payable  at 
the  end  of  each  quarter,  in  order  to  discharge  the  expenses 
incurred  in  the  three  preceding  months,  we  think  it  ought 
to  be  apportioned." 

In  the  case  of  Attorney  General  v.  Smythies,  16  Beav.  385, 
"by  letters  patent  of  King  James  the  First,  a  charitable  cor- 
poration was  created,  having  for  its  object  the  support  and 
maintenance  of  a  master  and  five  poor  persons.  The  master 
was  to  receive  the  income  and  pay  the  poor  persons  two 
pounds,  twelve  shillings,  no  pence,  annually,  by  quarterly 
payments,  for  their  support,  relief  and  maintenance.    Mr. 
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Smythies,  the  master,  died  on  the  24th  of  March,  1852 ;  and 
a  petition  being  presented  by  the  new  master  for  payment 
of  the  income,  the  executors  of  Mr.  Smythies  claimed  an 
apportionment  of  the  half  year's  income  ending  on  the  5th 
of  July,  1852,  upon  a  fund  in  court  belonging  to  the  char- 
ity." The  master  of  the  rolls  (Sir  John  Romilly)  said:  "I 
am  of  opinion  that  there  must  be  an  apportionment.  The 
question  does  not  rest  upon  the  general  ****^  ground  of  cases 
not  falling  within  the  provisions  of  the  apportionment  acts, 
but  comes  within  the  principle  of  the  rule,  in  cases  of  in- 
fants and  married  women  who  have  no  other  support.  I 
think  this  must  be  so,  from  the  language  in  the  charter  it- 
self. Here  is  an  eleemosynary  establishment,  the  funds  of 
which  are  directed  by  the  statutes  to  be  applied  to  the  sup- 
port, relief  and  maintenance  of  five  poor  persons;  which 
upon  proper  construction  of  the  letters  patent,  must  be  de 
die  in  diem,  for  if  it  were  otherwise,  the  alms  people  might 
be  unable  to  procure  sufficient  supplies  for  their  support 
during  portions  of  the  year,  in  consequence  of  the  risk 
which  those  who  supplied  them  would  run  of  not  being  re- 
paid. For  if  they  could  not  recover  out  of  the  fund  what 
was  owing  for  supplies,  they  would  be  deprived  of  payment 
altogether.  The  same  principle,  I  think,  applies  to  the 
master  as  to  the  five  poor  persons,  and  therefore  there  must 
be  an  apportionment  of  the  dividends  between  the  present 
and  the  representatives  of  the  late  master."  Mv.  Swanston, 
in  an  extensive  note  to  Ex  parte  Smyth,  1  Swanst.  338, 
after  stating  the  rule  that  rents  and  annuities  are  not  appor- 
tionable,  says:  "A  remarkable  exception  to  the  general  rule 
has  been  introduced  in  the  instance  of  annuities  for  the  main- 
tenance of  infants  (Hay  v.  Palmer,  2  P.  Wms.  501 ;  Reynish 
v.  Martin,  1746  MS. ;  Sheppard  v.  Wilson,  4  Hare  395,  9  Jur. 
920),  or  of  married  women  living  separate  from  their  hus- 
bands (Howell  V.  Ranforth,  2  W.  Black.  1016;  2  Schoales  & 
L.  303)  ;  an  exception  supported  by  the  necessity  of  the  case, 
and  the  consequent  presumption  of  intention  (2  W.  Black. 
1017;  2  P.  Wms.  503),  and  therefore  not  extended  to  an  an- 
nuity for  the  separate  use  of  a  married  woman,  living  with 
her  husband  and  maintained  by  him." 

In  the  case  of  Smith  v.  Wistar,  5  Phill.  Ch.  145,  the  testa- 
tor devised  certain  ground  rents,  payable  half-yearly,  to  his 
wife  for  life,  with  remainder  over  to  his  sisters  and  their 
children,  and  the  court  said:  "In  Green  v.  Osborn,  the  gift 
of  an  annuity  to  a  widow  in  lieu  of  dower  was  held  to  entitle 
her  representative  to  an  apportionment  of  payments  which 
^^  had  not  fallen  due,  and  which,  in  strict  law,  could  never 
become  so.  The  equity  here  is  quite  as  strong  as  it  was 
there,  because  the  act  of  April,  1833,  makes  every  devise 
to  a  widow,  accepted  by  her,  a  devise  in  lieu  of  dower.  Be- 
quests of  m;0ney  payable  periodically,  are  said,  in  Earp's 
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"Will,  Parsons*  Equity  Cases,  453,  468,  to  be  apportionable 
when  given  for  maintenance  or  to  someone  whom  it  is  the 
duty  of  the  testator  to  provide  or  maintain.     It  seems  to  be 
conceded  that  a  gift  to  a  child  is  within  this  exception,  and 
the  rule  should  be  the  same  in  the  case  of  a  widow.     Both 
may  be  presumed  to  stand  equally  near  the  affections  of  the 
testator,  and  the  position  of  the  widow  is  obviously  prefer- 
able when  she  has  accepted  the  legacy  in  lieu  or  bar  of  her 
dower,  and  claims  as  purchaser,  and  not  merely  as  vol- 
unteer."   In  the  case  of  Blight  v.  Blight,  51  Pa.  420,  the 
annuity  was  payable  quarterly,  in  lieu  of  dower,  and  the 
court  held  that:  "The  annuity  was  in  lieu  of  dower,  and 
lasted  as  long  as  dower  would  have  lasted,  and  dower*  runs 
to  the  last  day  of  life." 

In  Lackawana  etc.  Coal  Co.'s  Case,  37  N.  J.  Eq.  26,  John 
Stinson  and  wife  conveyed  his  farm  to  Nelson  Vliet,  the 
husband   of  their   granddaughter,   in   consideration    of   an 
agreement  on  the  part  of  the  grantee  (the  performance  of 
which  was  secured  by  his  bond  and  mortgage  of  the  prop- 
erty), to  pay  Stinson  two  hundred  and  fifty  dollars  yearly, 
on  the  1st  of  April,  during  the  lifetime  of  Stinson,  and  if 
Stinson 's  wife  should  survive  him,  to  pay,  or  cause  to  be 
paid  to  her,  yearly  the  sum  of  two  hundred  dollars  dur- 
ing the  term  of  her  natural  life.     Mrs.   Stinson  survived 
her  husband,  and  died  on  September  19,  1881.     The  annuity 
was  paid  up  to  April  1st  of  that  year,  and  her  personal 
representatives  claimed  a  proportionate  part  of  the  annuity 
to  the  day  of  her  death.     The  chancellor  said:  ** There  is 
no  doubt  that  the   general  rule  is  that  when  an   annuity 
is  payable  on  a  fixed  day  during  life,  and  the  annuitant  dies 
before  the  day,  his  representative  is  not  entitled  to  a  pro- 
portionate part  of  the  annuity  for  the  time  which  has  elapsed 
since  the  last  day  of  payment.  .....  But  the  rule  as  ^^^  to 

annuities  has  established  exceptions  in  the  case  where  an 
annuity  is  given  for  the  maintenance  of  a  wife  living  sepa- 
rate from  her  husband,  or  for  the  support  of  minor  children. 
And  the  exception  has  been  extended  to  the  apportionment 
of  the  income  of  a  fund  belonging  to  a  charitable  corporation 
having  for  its  object  the  support  of  poor  persons.     And  also 

where  the  annuity  has  been  given  in  lieu  of  dower 

The  conveyance  in  consideration  of  which  the  agreement  to 
pay  the  annuity  was  made  was  evidently  a  family  arransce- 
ment,  and  the  only  consideration  of  the  conveyance  of  the 
farm  to  Mr.  Vliet  was  the  agreement  to  pay  the  annuities. 
It  would  seem,  too,  that  the  object  of  Stinson  in  making  the 
arrangement  was  to  secure  the  payment  of  the  annuity  to 
him  for  life,  and  to  his  wife  in  case  she  should  survive,  for 
their  support.  She  joined  in  the  conveyance  to  bar  her 
dower,  and  part  of  the  consideration  of  her  release  was  the 
agreement  to  pay  the  annuity  to  her  for  her  life,  in  case 
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she  should  outlive  her  husband.  The  principle  of  the  cases 
which  constitute  the  exceptions  to  the  general  rule  is  ap- 
plicable here." 

In  the  case  of  Parker  v.  Seeley,  56  N.  J.  Eq.  110,  38  Atl. 
280,  the  annuity  was  declared  by  the  testator  to  be  in  lieu 
of  dower,  and  the  court  held  that  the  widow  was  entitled  to 
it  to  the  time  of  her  death.  In  Re  Gushing 's  Will,  58  Vt. 
393,  5  Atl.  186,  the  testator  bequeathed  to  his  wife,  "the 
whole  interest  and  income  of  six  thousand  dollars,  to  be 
paid  to  her  each  and  every  year  during  her  life;  the  first 
payment  to  be  made  at  the  close  of  one  year  after  my  de- 
cease, and  so  on  annually  thereafter  as  long  as  she  shall  live. 
And  if  said  interest  or  income  shall  at  any  time  prove  in- 
sufficient to  support  her  in  a  manner  becoming  her  station 
and  condition  in  life,  and  in  such  manner  as  shall  make  her 
comfortable,  and  meet  all  necessary  expenses  of  a  reasonable, 
prudent  course  of  life,  then  it  is  my  will  that  so  much  of  the 
said  six  thousand  dollars  shall  be  taken  as  shall  be  necessary 
to  effect  the  object  aforesaid."  The  court  held  that  she  was 
entitled  to  the  interest  on  the  six  thousand  dollars  to  the 
time  of  her  death,  and  said,  treating  this  as  an  annuity,  the 
proposition  is  sound  that  "annuities  ****  are  not  in  their 
nature  apportionable  either  in  law  or  in  equity"  (2  Will- 
iams on  Executors,  835) ;  but  there  are  exceptions  "to  the 
rule,  and  the  same  author  says:  "With  respect  to  interest, 
interest,  being  due  die  in  diem,  is  not  one  entire  thing,  but  an 
aggregate  of  many  distinct  things,  'and  may  be  apportioned.' 
The  language  last  quoted  was  evidently  borrowed  from  the 
note  to  Clunn's  case,  reported  in  10  Coke,  128a.  The  note 
is  by  Eraser,  wherein  he  says,  after  the  remark  adopted  by 
Williams:  'It  is  obvious,  therefore,  that  the  representatives 
of  a  party  djdng  before  the  day  at  which  interest  was  usu- 
ally payable  would  be  entitled  to  interest  up  to  the  time  of 
the  party's  death.'  ....  In  Perry  on  Trusts,  paragraph 
556,  the  author  says:  'But  where  an  annuity  is  given  to  a 
widow  in  lieu  of  dower,  or  for  maintenance  of  an  infant, 
or  for  the  separate  maintenance  of  a  married  woman,  an 
apportionment  is  made  on  the  ground  that  such  annuity  is 
necessary  for  support  till  the  death  of  the  annuitant';  and 
he  says  further:  'But  interest  money  upon  notes,  mortgages, 
and  similar  securities  accrues  from  day  to  day,  although 
it  is  not  payable  until  a  fixed  day ;  it  is  therefore  apportion- 
able, and  trustees  must  pay  the  proportion  accruing  during 
the  life  of  the  tenant  for  life  to  his  representatives.'  " 

These  cases  fairly  illustrate  the  utmost  limit  to  which  the 
English  and  American  decisions  have  gone  in  establishing 
the  well-defined  exceptions  to  the  general  rule,  while  the 
courts  of  other  states  have  adhered  more  closely  to  the  com- 
m.on-law  rule. 
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In  2  Perry  on  Trusts,  fifth  edition,  section  556,  the  author 
says:  "At  common  law  rent  could  not  be  apportioned;  and  if 
a  tenant  for  life  died  near  the  end  of  a  quarter,  his  represen- 
tative could  receive  no  part  of  the  rent  for  the  term."  And 
after  stating  that  the  statutes  in  many  of  the  states  have 
made  rent  apportionable  says:  "But  an  annuity  to  a  tenant 
for  life  is  not  apportionable,  and  if  the  tenant  dies  within 
three  days  of  the  day  of  paj^ment,  his  representatives  are  not 
entitled  to  any  proportion  of  the  annuity.  But  where  an  an- 
nuity is  given  to  a  widow  in  lieu  of  dower,  or  for  maintenance 
of  an  "^^^  infant,  or  for  the  separate  maintenance  of  a  mar- 
ried woman,  an  apportionment  is  made  on  the  ground  that 
such  annuity  is  necessary  for  support  till  the  death  of  the  an- 
nuitant." The  rule  and  the  exceptions  to  it  are  stated  in 
2  Cyc.  468,  as  follows:  "It  was  the  uniform  and  unbending 
rule  of  the  common  law,  recognized  both  by  courts  of  law 
and  equity,  that  annuities,  whether  created  inter  vivos  or 
by  will,  were  not  apportionable  in  respect  of  time." 

"The  rigor  of  the  common-law  rule  has  been  to  some  ex- 
tent ameliorated  in  modern  times  by  the  recognition  of  cer- 
tain well-defined  exceptions,  as  in  cases  where  an  annuity  is 
given  in  lieu  of  dower,  or  for  the  separate  maintenance  of 
married  women,  or  for  the  support  of  children,  or  where 
it  consists  of  interest,  or  of  other  sums  accruing,  and  there- 
fore pavable,  de  die  in  diem":  See,  also,  1  Am.  &  Eng. 
Ency.  of  Law,  595;  1  Story's  Equity,  sees.  479,  480;  2  Will- 
iams on  Executors,  49,  note. 

In  the  case  of  Heizer  v.  Heizer,  71  Ind.  526,  36  Am.  Rep. 
502,  a  son  agreed  in  writing,  for  a  valuable  consideration, 
to  pay  his  father  one  hundred  dollars  annually  on  the  sixth 
day  of  October,  for  his  maintenance  and  support  during  his 
life,  and  the  court  held  that  the  annuity  was  not  apportion- 
able. In  the  case  of  Wiggin  v.  Sweet,  6  Met.  194,  39  Am. 
Dec.  716,  a  testator,  among  other  bequests  to  his  wife,  gave 
her  an  annuity  of  eight  hundred  dollars,  during  the  full 
term  of  her  life,  to  be  paid  to  her  quarter-yearly,  and  pay- 
ments were  accordingly  made  to  her  for  several  years,  and 
she  died  three  days  before  the  expiration  of -a  quarter,  and 
Shaw,  C.  J.,  said:  "The  general  rule,  both  of  law  and  equity 
is,  and  is  admitted  by  the  appellee's  counsel  to  be,  that 
where  an  annuity  is  payable  on  fixed  days  during  life,  and 
the  annuitant  dies  before  the  day,  the  personal  representa- 
tive is  not  entitled  to  a  proportionate  part  of  the  annuity. 
The  same  rule  prevails  in  regard  to  rents  and  other  pay- 
ments on  particular  days As  Mrs.  Sweet  died  Au- 
gust 22,  1840,  that  portion  of  the  annuity  which  is  supposed 
to  have  accrued  from  May  25th  to  August  22d,  and  which 
would  have  been  payable  had  she  lived  till  the  25th  of  Au- 
gust, cannot  be  allowed.     It  falls  within  the  general  rule  al- 
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ready  '*^®  stated,  and  not  within  the  exceptions  to  that  rule 
which  were  made  in  the  cases  cited  by  the  appellee."  In 
the  case  of  Dexter  v.  Phillips,  121  Mass.  178,  23  Am.  Rep. 
261,  Gray,  C.  J.,  said:  "It  is  a  general  rule  of  the  common 
law,  followed  in  chancery,  that  sums  of  money,  payable 
periodically  at  fixed  times,  are  not  apportionable  during  the 
intervening  periods.  It  is  accordingly  well  settled,  both  at 
law  and  in  equity,  except  when  otherwise  provided  by  stat- 
ute, that  a  contract  for  the  payment  of  rent  at  the  end  of 
each  quarter  or  month  is  not  apportionable  in  respect  to 

time Thus  annuities,  except  where  clearly  intended 

for  the  daily  support  of  the  beneficiary,  as  in  the  case  of  a 
child  or  of  the  separate  maintenance  of  a  wife,  are  within 
the  rule."  In  the  case  of  Kearney  v.  Cruikshank,  117  N. 
Y.  95,  22  N.  E.  580,  the  testator  directed  his  executors,  "out 
of  the  residue  and  remainder  of  said  net  income  of  my  es- 
tate to  pay  to  Sarah  Louisa  Reed,  wife  of  David  L.  Reed,  of 
the  city  of  New  York,  it  being  my  intention  as  a  daughter 
to  adopt  her,  the  sum  of  two  thousand  dollars  a  year  during 
her  natural  life,  on  her  sole  and  separate  receipt,  as  if  she 
were  a  feme  sole,  free  from  the  control,  interference,  or 
debts  of  her  present  or  any  future  husband,"  and  the  court 
said:  "We  are  not  at  liberty  to  decide  the  question  in  thi& 
ease  upon  our  notions  of  natural  equity  or  justice,  provided 
the  settled  rule  of  law  fixes  the  rights  of  the  respective  par- 
ties and  determines  the  question  presented.  At  common  law, 
annuities  were  not  apportionable,  subject,  however,  to  two 
exceptions,  viz.,  where  given  by  a  parent  to  an  infant  child 
(Hay  V.  Palmer,  2  P.  Wms.  501 ;  Reynish  v.  Martin,  3  Atk. 
330),  or  by  husband  to  his  wife  living  separate  and  apart 
from  him:  Howell  v.  Hanforth,  2  W.  Black.  1016.  These 
exceptions  were  founded  on  reasons  of  necessity,  and  the 
presumption  that  such  annuities  are  intended  for  mainte- 
nance, and  are  given  in  view  of  the  legal  obligation  of  a 
parent  to  support  his  infant  children,  and  of  a  husband  to 
maintain  the  wife.  But  with  these  exceptions  it  was  the 
uniform  and  unbending  rule  of  the  common  law,  recognized 
both  by  courts  of  law  and  equity,  that  annuities,  whether 
created  inter  vivos  or  by  ^**®  will,  were  not  apportionable 
in  respect  of  time."  In  the  case  of  Henry  v.  Henderson,  81 
Miss.  743,  33  South.  960,  63  L.  R.  A.  616,  Mrs.  L.  H.  Henrjr 
by  her  will  provided  for  the  payment  of  annuity  to  Mrs. 
D.  W.  Henry  during  the  life  of  the  husband  of  the  testa- 
trix, and  Chief  Judge  Whitfield,  after  a  very  careful  re- 
view of  all  the  authorities,  held  that  the  annuity  was  not 
apportionable.  In  the  case  of  Moyer  v.  Sanford,  decided  in 
1904,  and  reported  in  63  L.  R.  A.  625,  the  supreme  court 
of  Connecticut  held  that  an  annuity  is  not  apportionable^ 
even  when  given  to  a  widow  in  lieu  of  dower. 


Feb.  1910.]     Brown  v.  Koffman's  Administrators.        403 

As  we  have  seen,  the  same  general  rule  applies  to  both 
rents  and  annuities,  and  in  the  ease  of  Martin  v.  Martin,  7 
Md.  368,  61  Am.  Dee.  364,  Judge  Tuck  said:  "The  princi- 
ples of  apportionment,  particularly  as  applicable  to  rent, 
are  discussed,  and  the  authorities  collected,  in  the  notes  to 
Smyth's  Case,  1  Swanst.  337.  We  consider  the  rule  estab- 
lished, that,  with  the  exception  of  cases  arising  under  the 
statute  of  George,  rent  cannot  be  apportioned  as  to  time,  and 
that  the  person  entitled  to  the  estate  when  the  rent  falls 
due  must  have  the  entire  amount  payable  at  the  time." 
The  rule  as  applied  to  rents  was  again  recognized  and  en- 
forced in  the  case  of  Getzandaffer  v.  Caylor,  38  Md.  280. 

It  would  seem  apparent  from  the  authorities  cited  that  the 
annuity  in  the  case  at  bar  cannot  be  regarded  as  coming 
within  any  of  the  well-defined  exceptions  to  the  common- 
law  rule.  It  was  not  expressly  given  for  support  and  main- 
tenance ;  it  is  not  a  provision  by  a  husband  for  the  separate 
maintenance  of  his  wife,  or  for  his  widow,  in  lieu  of  dower, 
or  by  a  parent  for  the  maintenance  of  his  child,  but  a  gift 
by  one  who  was  under  no  obligation  to  provide  for  the  sup- 
port of  the  annuitant.  He  may  have  been  induced  to  make 
her  the  recipient  of  his  bounty  by  the  fact  that  he  did  not 
give  her  husband  any  part  of  his  estate  absolutely,  but  we 
have  no  reason  to  suppose  that  he  intended  to  do  more  than 
the  plain  language  of  his  will  indicates.  The  testator  left 
a  large  and  valuable  estate,  and  his  will,  which  was  said  in 
Graham  v.  Whitridge,  99  Md.  248,  57  Atl.  609,  58  Atl.  36,  66 
L.  R.  A.  408,  to  be  very  voluminous,  covering  over  twenty- 
one  ■***  pages  of  the  printed  record  in  that  case,  was  care- 
fully prepared.  "We  must  assume  that  he  was  familiar  with 
a  rule  so  uniformly  recognized  in  England  and  in  America, 
prior  to  the  enactment  of  statutes  changing  the  common- 
law  rule,  and  that  if  he  had  intended  the  annuities  given  by 
the  eighth  article  of  his  will  to  be  apportioned,  he  would 
have  so  directed  with  the  clearness  that  characterizes  the 
provisions  of  his  will.  It  is  far  safer  to  adhere  to  settled 
rules  of  construction,  than  to  venture  upon  a  strained  in- 
terpretation of  provisions  that,  in  the  light  of  the  rule,  are 
wholly  free  from  uncertainty  or  ambiguity.  It  may  require 
courts,  at  times,  as  in  the  case  of  Kearney  v.  Cruikshank, 
117  N.  Y.  95,  22  N.  E.  580,  to  surrender  their  notions  of 
natural  equity,  but  it  will  tend  to  secure  greater  certainty 
in  the  administration  of  justice,  and  avoid  the  risk  of  giving 
to  instruments  an  effect  not  contemplated  by  the  makers. 

Being  unable  to  concur  in  the  conclusion  reached  by  the 
learned  court  below,  we  must  reverse  the  order  appealed 
from. 

Order  reversed  and  petition  dismissed,  the  costs  in  this 
court  and  in  the  court  below  to  be  paid  by  the  appellees^ 

Briscoe  and  Burke,  JJ.,  dissent. 
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Annuities  are  Held  not  Apportiondble,  in  the  event  of  the  death  of 
the  annuitant  before  the  time  of  payment,  in  Chase  v.  Darby,  110 
Mich.  314,  64  Am.  St.  Rep.  347;  Heizer  v.  Heizer,  71  Ind.  526,  36  Am. 
Rep.  202.  According  to  Mower  v.  Sanford,  76  Conn.  504,  100  Am.  St. 
Rep.  1008,  if  an  annuity  is  made  payable  to  the  widow  of  the  tes- 
tator from  and  after  his  death,  during  her  life,  and  she  dies  before 
the  end  of  the  year  following  the  last  payment,  her  administrator 
cannot  recover  for  the  proportionate  part  of  the  year  which  had  ex- 
pired at  the  time  of  her  death. 


DELAND  MINING  AND  MILLING  COMPANY  v.  HANNA. 

[112  Md.  528,  76  Atl.  850.] 

EVIDENCE. — ^Entries  Made  by  One  Partner  in  the  Firm  Books 

are  not  admissible  in  an  action  by  the  partnership  to  recover  the 
price  of  goods  sold  by  it.     (p.  408.) 

SALE — Evidence. — In  an  Action  by  the  Seller  to  Recover  the 
Price  of  soapstone  ordered  by  the  defendant  for  a  third  person,  evi- 
dence is  admissible  to  show  that  the  goods  delivered  were  inferior 
to  those  ordered,  that  the  seller  agreed  that  the  defendant  might 
arrange  with  the  third  party  to  keep  the  goods  after  making  a  reduc- 
tion in  the  price,  and  that  it  was  necessary  to  mix  soapstone  of  a 
higher  grade  with  that  delivered  in  order  to  bring  it  up  to  a  quality 
that  could  be  used.     (p.  410.) 

EVIDENCE — Harmless  Error  in  Rejecting. — A  party  is  not  in- 
jured by  a  ruling  not  permitting  a  witness  to  answer  questions,  if  he 
and  another  witness  are  afterward  permitted  without  objection  to 
testify  to  the  facts  which  were  sought  to  be  elicited  by  these  ques- 
tions,    (p.  410.) 

PARTNERSHIP. — ^When  Money  has  Been  Advanced  or  Loaned 
to  a  partner  upon  his  application  only,  he  giving  his  individual 
check  therefor,  the  burden  is  on  the  creditor  to  establish  the  firm's 
liability  therefor.  He  may  show  to  whom  the  loan  was  made  and  the 
credit  given,  whether  to  the  firm  or  to  the  partner,  and  in  order  to 
do  so  he  may  prove  the  intention  and  understanding  of  the  parties 
in  relation  to  the  loan.     (p.  412.) 

SALE — Goods  not  Conforming  to  Sample. — In  an  Action  by  the 
seller  to  recover  the  price  of  soapstone  sold  by  sample,  the  jury 
should  be  instructed,  in  language  not  misleading,  that  it  is  necessary 
to  find  that  the  soapstone  delivered  was  of  the  grade  of  the  sample 
and  in  condition  and  quality  conforming  thereto,     (p.  412.) 

SALE — Credit  for  Goods  Returned. — ^Where  by  Agreement  of 

the  parties  a  buyer  is  to  be  allowed  credit  for  the  return  of  bags  in 
which  goods  are  shipped,  it  is  not  necessary  in  order  to  entitle  him 
to  such  an  allowance  that  the  seller  has  credited  bags  returned,  (p. 
412.) 

Joseph  N.  Ulman  and  Harman,  Knapp  &  Tucker,  for  the 
appellant. 

Jacob  France  and  John  M.  Little,  for  the  appellee. 
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630  PATTISON,  J.  This  case  originated  in  a  nonresident 
attachment  proceeding  instituted  by  the  appellees,  Robert 
N.  Hanna  and  Charles  A.  Williams,  trading  as  the  Eastern 
Mineral  Company,  against  the  appellant,  the  Deland  Mining 
and  Milling  Company,  to  recover  an  amount  alleged  to  be 
owing  by  the  appellant  to  the  appellees,  for  three  carloads, 
sixty  tons,  of  soapstone  sold  unto  the  appellant  company, 
and  upon  its  order  shipped  to  the  Ford.  Manufacturing  Com- 
pany of  Vandalia,  Illinois,  with  a  charge  therein  for  six 
hundred  bags,  in  which  the  soapstone  was  shipped,  at  ten 
cents  per  bag. 

The  writ  of  attachment  was  sued  out  of  the  circuit  court 
for  Cecil  county  and  placed  in  the  hands  of  the  sheriff  of 
that  county,  who  attached  certain  property  of  the  appellant, 
and  made  his  return  thereto  accordingly. 

The  appellant  thereafter  filed  its  bond,  as  provided  by  stat- 
ute, and  through  its  attorney  entered  its  appearance  to  the 
suit,  whereupon  the  attachment  was  dissolved. 

Upon  suggestion  of  the  appellant,  the  case  was  removed 
to  the  circuit  court  for  Baltimore  county  for  trial.  The  ap- 
pellant pleaded  to  the  short  note  or  declaration,  consisting 
only  of  the  common  counts,  by  filing  the  pleas  of  (1)  never 
promised  as  alleged,  (2)  never  indebted  as  alleged,  and  (3) 
setoff,  and  with  these  pleas  filed  the  following  bill  or  account 
against  the  appellees: 

"STATEMENT. 

"Baltimore,  April  21st,  1909. 
"Eastern  Mineral  Company, 

To  Deland  Mining  and  Milling  Company.     Dr. 
"To  this  amount  of  cash  paid  you  in  June,  1906, 
to  be  credited  on  general  account  and  not  so 
credited $50.00 

1907— 

June.  To  this  amount  of  allowance  made  to  Ford 
Mfg.  Co.,  Vandalia,  111.,  to  induce  them  to  accept 
inferior  goods  shipped  in  violation  of  your  agree- 
ment    124.00 

'^'^^  To  this  amount,  being  the  difference  between 
market  value  of  1  carload  of  superior  soapstone 
and  price  at  which  we  were  compelled  to  sell 
said  carload  to  Ford  Mfg.  Co.  as  a  further  induce- 
ment to  them  to  accept  inferior  goods  shipped 
by  you  to  them  in  May  and  June,  ]907 80.00 

To  value  of  800  bags  returned  to  you  by  Ford  Mfg. 

Co.  and  not  credited 80 .  00 

$334.00" 
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The  case  was  tried  before  a  jury,  and  resulted  in  a  ver- 
dict for  the  plaintiff  for  the  sum  of  two  hundred  and  eighty- 
nine  dollars  and  fifty-one  cents  ($289.51)  upon  which  verdict 
a  judgment  was  entered  for  that  sum. 

At  the  trial  of  the  case  there  were  eight  bills  of  exception 
reserved  by  the  appellant;  seven  relate  to  the  rulings  upon 
the  admissibility  of  evidence  and  one  to  the  ruling  upon 
the  prayers. 

Tlie  plaintiffs  (appellees)  offered  the  testimony  of  Robert 
N.  Hanna,  who  testified  that  he  was  a  member  of  the  plain- 
tiff firm,  that  his  partner  was  Charles  A.  Williams;  that  he 
did  not  know  where  Williams  was,  had  been  absent  from  the 
city  since  December  1,  1907  (about  eighteen  months) ;  that 
the  firm  ceased  to  do  business  in  June  of  that  year;  that  the 
plaintiffs  had  business  dealings  with  the  defendant  begin- 
ning in  October  or  November,  1906,  when  they  commenced 
selling  Hilton  J.  Doggett  at  that  time ;  that  after  that  Dog- 
gett  organized  the  defendant  company;  that  on  the  twenty- 
fifth  day  of  May,  1907,  the  plaintiff  received  an  order  from 
the  defendant  for  three  carloads  of  goods  to  be  shipped  to 
the  Ford  Manufacturing  Company,  of  Vandalia,  Illinois. 
The  order  was  in  these  words : 

«8a  "ORDER. 

*'May  25th,  1907. 
"Eastern  Mineral  Company,  Baltimore,  Md. 

"Gentlemen:  Please  ship  in  our  name  consigned  to  the 
Ford  Manufacturing  Company,  Vandalia,  111.,  as  soon  as 
possible  three  (3)  carloads  of  your  No.  100  fine  Powdered 
Soapstone,  and  let  us  have  the  invoices  and  Bills  of  Lad- 
ing for  same  at  the  earliest  possible  moment  so  we  can  put 
a  tracer  on  these  cars  and  hurry  them  forward  to  this  Com- 
pany. They  are  in  urgent  need  of  these  cars,  and  will  Avant 
two  or  three  cars  a  month  in  addition  to  these  three  cars, 
provided  we  can  serve  them  satisfactorily. 

"The  price,  terms  and  conditions  of  this  order  are  the 
same  as  heretofore.  Please  advise  when  you  will  be  able 
to  get  these  cars  off  so  we  can  advise  the  Ford  Mfg.  Co.,  and 
oblige." 

lie  further  testified  that  the  goods  were  shipped  pursuant 
to  order;  that  he  was  familiar  with  the  books  of  the  plaintiff 
which  were  identified  by  him,  and  that  the  entries  in  them 
were  made  by  Williams,  his  copartner.  The  plaintiff  then 
offered  to  prove  by  the  witness  the  entries  in  the  order-book, 
so  kept  by  his  copartner  Williams,  to  which  the  appellant 
objected.  Whereupon  the  witness  was  asked:  Q.  Were  they 
made  by  you?  A.  No,  sir.  Q.  At  your  direction?  A.  I 
saw  them  made,  the  date  they  were  made.  Q.  Who  made 
them?  A.  Mr.  Williams.  Q.  Do  you  know  whether  or  not 
they  are  correct?    A.  Yes,  sir;  they  are  correct  and  corre- 
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spond  with  the  order.  Q.  Your  partner  is  out  of  the  state 
and  you  do  not  know  where  he  is?  A.  No,  sir.  The  court 
thereupon  overruled  the  exception  and  the  entries  in  the 
hook  were  admitted  in  evidence.  To  this  ruling  of  the  court 
the  appellant  excepted,  and  this  constitutes  the  first  bill  of 
exception. 

This  was  an  offer  to  prove  by  the  witness  the  entries  in  the 
book  of  the  plaintiffs,  made  by  Williams,  one  of  the  plain- 
tiffs, who  was  said  to  be  at  the  time  out  of  the  state,  and  was 
evidently  made  for  the  purpose  of  proving  the  sale  of  the 
«a3  goods  to  the  appellant,  and  their  delivery  to  it,  by  the 
shipment  of  same  to  the  Ford  Manufacturing  Company,  as 
directed  by  the  appellant. 

In  the  case  of  Romer  v.  Jaecksch,  39  Md.  585,  the  plain- 
tiff, to  prove  the  sale  and  delivery  of  the  goods  charged,  was 
called  as  a  witness  and  produced  a  book,  called  the  "order- 
book"  of  the  firm,  which  contained  entries  made  by  Campen, 
his  deceased  partner,  charging  the  defendant  with  merchan- 
dise sued  for  in  that  case.  The  witness  testified  that  "when- 
ever Campen  sold  flour  for  the  firm,  he,  Campen,  was  in  the 
habit  of  entering  the  same  upon  an  order-book  kept  by  the 
firm,  and  that  the  firm  always  engaged  to  deliver  the  flour 
that  it  sold,  and  also  that  he  knew  it  to  be  the  custom  of 
Campen  to  make  such  entries  in  the  course  of  business,  at  the 
time  the  flour  left  the  store  of  the  firm,  in  its  wagons,  on  the 
way  to  the  place  of  delivery.  The  order-book  contained  en- 
tries of  sales  corresponding  with  those  set  forth  in  the  ac- 
count filed  with  the  declaration,  and  also  entries  of  payment 
for  sales  which  the  witness  testified  were  in  the  handwriting 
of  Campen."  The  defendant  objected  to  the  admission  of 
these  entries  as  evidence,  but  the  lower  court  overruled  the 
exception  and  allowed  the  same  to  be  read  to  the  jury  for  the 
purpose  of  establishing  the  sale  and  delivery  of  the  goods 
charged  in  the  account.  This  court,  upon  appeal,  held  that 
the  entries  were  not  admissible  in  evidence  and  in  delivering 
the  opinion  of  the  court.  Chief  Justice  Bartol  said  that: 
"In  this  state  the  rule  of  the  common  law  has  not  been  de- 
parted from,  and  it  has  been  held  to  apply  only  to  entries 
made  by  a  clerk,  or  other  disinterested  party ;  here  the  entries 
in  question  are  those  made  by  the  deceased  partner,  a  party 
to  the  transaction,  having  a  direct  interest  in  the  subject 
matter,  and,  therefore,  not  within  the  rule."  This  court  in 
the  case  of  Gill  v.  Staylor,  93  Md.  453,  49  Atl.  650,  speaking 
through  Judge  Pearce,  said:  "It  is  of  course  clear,  both 
upon  principle  and  authority,  that  entries  made  by  a  party 
himself  charging  another  are  not  admissible  as  evidence  per 
se.  Such  entries  stand  upon  a  different  footing  from  those 
made  by  a  '^^^  clerk  or  other  person  in  the  ordinary  course 
of  business  and  contemporaneously  with  the  transaction." 
The  case  of  Romer  v.  Jaecksch,  39  Md.  585,  was  approved 
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by  this  court  in  Stallings  v.  Gottschalk,  77  Md.  429,  26  Atl. 
524.  And  the  cases  cited  by  the  appellees  in  their  brief  are 
not  at  all  in  conflict  with  these  cases. 

Upon  the  authorities  above  cited,  it  seems  clear  to  us  that 
the  entries  in  the  book  of  the  plaintiffs  were  inadmissible, 
and  that  the  court  below  erred  in  admitting  this  testimony. 

2.  In  the  course  of  the  trial  Hilton  J.  Doggett,  president 
of  the  Deland  Mining  and  Milling  Company,  was  called  as  a 
witness  by  the  defendant  company  and  testified  that  the 
plaintiffs  manufactured  several  grades  of  soapstone,  one 
called  No.  80  and  another  No.  100  and  a  third  called  F.  F.  F., 
that  samples  of  these  different  grades  were  furnished  him, 
from  time  to  time  as  needed,  by  the  plaintiffs,  but  only  No. 
80  and  No.  100  grades  interested  him.  That  samples  of 
these,  as  well  as  samples  of  a  higher  grade  of  soapstone 
manufactured  by  the  defendant  company,  and  called  talc, 
to  distinguish  it  from  the  common  soapstone,  were  sent  to 
the  Ford  Manufacturing  Company  of  Vandalia,  Illinois. 
That  after  correspondence  with  the  Ford  company  the  de- 
fendant company  received  orders,  both  for  tale  and  soap- 
stone  of  the  No.  100  grade.  The  orders  for  soapstone,  three 
in  number,  were  each  for  one  carload,  containing  twenty 
tons,  and  were  dated  respectively,  April  24,  May  11  and  May 
20,  1907.  That  upon  the  receipt  of  these  orders  he  wrote 
the  letter  heretofore  given,  dated  May  25,  1907,  to  the  East- 
ern Mineral  Company,  the  plaintiffs,  directing  that  company 
to  ship  these  goods.  No.  100  grade,  to  the  Ford  Manufac- 
turing Company,  Vandalia,  Illinois.  That  the  soapstone  was 
sold  by  sample  furnished  by  the  plaintiffs  to  the  defendant 
company  and  which  it  in  turn  forwarded  to  the  Ford  com- 
pany. 

The  witness  further  testified  that  after  receiving  complaint 
from  the  Ford  company  that  the  soapstone  shipped  by  the 
plaintiffs  was  not  up  to  samples,  he  took  up  this  contention 
with  Williams,  one  of  the  plaintiffs,  who  said  he  regretted  it, 
but  stated  "that  he  realized  the  situation,  and  that  it  would 
**^^  not  pay  to  bring  the  goods  back  from  Vandalia  to  the 
mills  at  an  expense  of  over  four  dollars  per  ton  when  the 
original  value  was  only  three  dollars  and  twenty-five  cents, 
and  told  the  witness  to  go  ahead  with  the  Ford  Manufactur- 
ing Company  and  see  if  he  could  not  arrange  some  way  to 
keep  the  goods ;  that  if  witness  was  compelled  to  make  any 
deduction  or  allowance  to  the  Ford  Manufacturing  Company, 
Williams  would  credit  him  with  these  deductions  or  allow- 
ances. That  he  took  the  matter  up  with  the  Ford  Manu- 
facturing Company."  The  witness  was  then  asked:  ''Mr. 
Doggett,  I  want  you  to  explain  to  the  court  and  jury  if  there 
is  any  difference  between  talc  dust  and  soapstone,  the  No. 
100  grade  such  as  you  bought  from  the  plaintiffs  in  this 
case?"     The  plaintiffs  objected  to  this  question.     The  court 
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sustained  the  objection  and  the  witness  was  not  permitted 
to  answer  the  question,  whereupon  the  defendant  excepted, 
and  this  constitutes  the  second  bill  of  exceptions. 

3.  The  witness  was  thereafter  asked:  "Now,  Mr.  Dog- 
gett,  come  back  to  your  story  as  we  were  progressing  when 
the  court  adjourned  on  Thursday,  I  understood  you  to  say, 
you  had  taken  up  with  Mr.  Williams,  the  matter  of  objec- 
tions made  by  the  Ford  Manufacturing  Company  to  these 
three  carloads  of  soapstone.  Now,  I  want  you  to  tell  his 
honor  and  the  gentlemen  of  the  jury  what  conversation  or 
imderstanding  you  had  with  Mr.  Williams  as  a  member  of 
the  plaintiff  firm  in  regard  to  these  three  cars  of  soapstone?" 

' '  Well,  we  understood  I  was  to  take  the  matter  up  with  the 
Ford  Manufacturing  Company  and  try  and  adjust  it  with 
them  and  any  allowance  I  had  to  make  the  Ford  company, 
why  Mr.  Williams  would  allow  me  from  his  bill,  so  I  pro- 
ceeded to  take  the  matter  up  with  the  Ford  company  on 
those  lines  and  finally  arranged  with  the  Ford  company  to 
keep  the  goods  at  a  reduction,  I  think  it  was  two  dollars  a 
ton."  How  many  tons?  "There  was  sixty  odd  tons  in  the 
lot,  that  made  one  hundred  and  twenty  dollars,  and  there 
was  some  little  discrepancies  in  the  weight  of  the  cars,  and 
on  that  account  we  had  to  make  a  further  reduction  of  four 
dollars,  bringing  the  allowance  up  to  one  hundred  and 
twenty-four  dollars  (and  it  was  also  necessary  to  allow  the 
Ford  company  to  ^^^  keep  a  carload  of  talc,  which  I  had 
sold  them,  which  was  a  superior  grade  of  soapstone,  at  a 
reduction  of  two  dollars  per  ton  to  mix  with  this  inferior 
soapstone  in  order  to  bring  it  up  to  a  quality  they  could  use 
in  their  business  and  at  a  price  they  could  afford  to  pay; 
that  made  a  further  reduction  of  forty  dollars)."  The 
plaintiffs  objected  to  that  portion  of  the  answer  embraced 
within  the  parentheses,  and  moved  that  the  same  be  stricken 
out,  which  motion  the  court  granted  and  the  defendant  ex- 
cepted thereto,  and  this  constitutes  the  third  bill  of  excep- 
tions. 

4.  The  witness  further  testified  that  he  discussed  fully 
with  the  plaintiff  Williams  the  contention  of  the  Ford  com- 
pany, and  that  it  was  agreed  between  Williams,  representing 
the  plaintiffs,  and  Doggett,  representing  the  defendant  com- 
pany, that  rather  than  bring  the  goods  back  to  Maryland  it 
would  be  better  to  make  the  allowance  of  two  dollars  per 
ton.  The  witness  was  then  asked:  "Then  you  made  an  al- 
lowance on  the  talc,  you  say?"  "Yes,  sir;  we  also  made 
an  allowance  of  two  dollars  per  ton  on  a  ear  of  talc  I 
shipped  them  to  mix  with  the  soapstone ;  I  told  ]\Ir.  Williams 
we  not  only  would  have  to  make  an  allowance  on  this  in- 
ferior soapstone,  but  I  would  have  to  make  an  allowance  on 
the  ear  of  talc,  that  is  to  put  it  to  them  at  a  very  low  price 
to  mix  with  the  soapstone  and  would  have  to  reduce  my 
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price  two  dollars  per  ton,  and  he  said  to  go  ahead  and  fix 
things  up  the  best  you  can  and  that  is  what  I  done."  "What 
was  the  grade  of  talc  worth  on  the  market?"  This  ques- 
tion was  objected  to  by  the  plaintiffs  and  the  objection  was 
sustained  by  the  court  and  witness  was  not  permitted  to  an- 
swer the  question,  the  defendant  excepted  and  this  con- 
stitutes the  fourth  bill  of  exception. 

The  second,  third  and  fourth  bills  of  exception  may  be 
considered  together.  The  appellant  in  its  defense  to  this 
suit  contends  that  it  should  be  allowed  as  against  the  plain- 
tiffs' claim:  1.  The  amount  of  reduction  made  by  it  in  the 
price  of  soapstone,  sold  by  the  appellant  company  and 
shipped  by  the  appellees,  upon  the  order  of  the  appellants, 
to  the  Ford  Manufacturing  Company  of  Vandalia,  Illinois. 
And  *^^''  secondly,  for  the  amount  of  reduction  in  price  of 
talc  sold  and  delivered  by  the  appellant  to  the  Ford  Com- 
pany. The  appellant  company  alleging  that  these  reductions 
were  authorized  and  directed  by  the  appellees,  with  the 
understanding  between  them  that  such  reduction  would  be 
allowed  the  appellant  company  as  credits  upon  the  soap- 
stone  bought  by  appellants  from  appellees.  And  that  these 
reductions  were  made  necessary  because  of  the  inferior  qual- 
ity of  the  soapstone  purchased  by  the  appellant  from  the 
appellees  and  by  the  latter  shipped  to  the  Ford  company, 
the  same  being  inferior  to  the  sample  by  which  it  was  pur- 
chased ;  and  that  to  enable  the  Ford  company  to  use  this  in- 
ferior soapstone  it  was  required  to  purchase  a  higher  grade 
of  soapstone  to  mix  with  it. 

It  was  for  this  purpose,  as  it  is  alleged,  that  the  carload 
of  talc  was  purchased  and  used  by  the  Ford  company. 
Therefore  evidence  tending  to  show  that  the  tale  so  bought 
for  that  purpose  was  soapstone  of  a  higher  grade  than  that 
with  which  it  was  to  be  mixed  should  have  been  admitted,  as 
it  in  a  measure  supports  the  contention  of  the  appellant. 

The  appellant,  however,  was  not  in  any  way  injured  by  the 
ruling  of  the  court  below,  in  not  permitting  these  questions 
to  be  answered,  inasmuch  as  this  witness,  as  well  as  the  wit- 
ness Ford,  was  permitted  without  objection,  to  testify  to  the 
facts  which  were  sought  to  be  elicited  by  these  questions. 

5.  The  witness  Doggett  after  further  testifying  that  his 
dealings  with  the  Eastern  Mineral  Company  had  been  prin- 
cipally with  Mr.  Williams,  was  then  asked:  "In  December, 
1907,  Mr.  Hanna  testified  he  had  a  conversation  with  you  on 
the  street  in  which  he  referred  to  his  copartner  as  being  a 
damned  rascal  and  he  said  there  was  some  check  transaction 
spoken  of  at  that  time ;  tell  the  gentlemen  of  the  jury  what 
that  check  transaction  was?"  "Why  I  told  Mr.  Hanna 
about  a  check  that  Mr.  Williams  got  from  me  for  fifty  dol- 
lars." 
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Following  this  answer  in  the  record  is  a  copy  of  a  check 
drawn  by  Hilton  J.  Doggett,  general  manager,  to  Charles  A. 
Williams,  upon  the  National  Exchange  Bank  of  Baltimore 
for  the  sum  of  fifty  dollars,  dated  the  eleventh  day  of  June, 
1906.  ^^**  also  copy  of  a  check  drawn  by  Charles  A.  Williams 
to  Hilton  J.  Doggett  upon  the  Sykesville  Bank  of  Carroll 
county,  for  the  like  sum  of  fifty  dollars,  likewise  dated 
June  11,  1906.  The  copy  of  indorsement  on  the  first  of  these 
checks  shows  payment  of  check.  The  second,  as  shown  by 
copy  of  indorsement  thereon,  was  protested  for  nonpay- 
ment. 

The  plaintiffs  objected  to  the  question  and  answer,  and  the 
objection  being  sustained  the  defendant  excepted  and  this 
constitutes  the  fifth  bill  of  exception. 

6.  The  witness  was  further  asked:  "Will  you  tell  his 
honor  and  gentlemen  of  the  jury  for  what  purpose  did  Mr. 
Williams  state  to  you  at  the  time  he  asked  for  this  exchange 
of  cheeks,  as  to  what  he  wished  to  do  with  the  proceeds  of 
the  check?" 

This  question  was  objected  to  by  the  plaintiffs  and  the 
court  sustaining  the  objection,  the  defendant  excepted,  and 
this  forms  the  sixth  bill  of  exceptions. 

7.  He,  Doggett,  was  further  asked,  "Would  you  have 
exchanged  checks  with  him  but  for  the  fact  that  you  had 
had  business  dealings  with  him?" 

This  question  was  also  objected  to  by  the  plaintiffs  and 
the  objection  being  sustained,  the  defendant  excepted,  and 
this  forms  the  seventh  bill  of  exceptions. 

We  will  consider  the  fifth,  sixth  and  seventh  bills  of  ex- 
ception together. 

The  defendant,  in  its  account  against  the  plaintiffs,  filed  in 
this  case,  charged  them  with  the  sum  of  fifty  dollars  alleged 
to  have  been  advanced  or  loaned  to  the  firm  and  which  was 
never  credited  or  returned  to  the  defendant. 

In  the  case  of  Smith  v.  Collins,  115  Mass.  398,  the  court 
there  held  that  whether  the  money  loaned  a  member  of  a 
firm  is  advanced  upon  his  credit  or  upon  the  credit  of  the 
firm,  of  which  he  is  a  member,  and  whether  the  individual 
check  of  such  person  given  for  the  loan  is  so  far  a  payment 
thereof  as  to  leave  the  creditor  no  recourse  to  the  firm,  are 
questions  of  facts  depending  upon  the  intent,  understanding 
and  agreement  of  the  parties. 

539  -pjjg  advance  or  loan  in  this  case  not  having  been  made 
upon  the  application  of  both  members  of  the  firm,  but  upon 
the  application  of  one  only,  and  the  amount  of  the  loan  hav- 
ing been  paid  over  to  such  member  of  the  firm,  who  gave  his 
individual  check  therefor,  the  burden  is  upon  the  defendant 
company  to  establish  the  firm's  liability  for  the  payment  or 
return  of  the  loan. 
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The  defendant  attempting  to  discharge  this  burden  pro- 
pounded to  the  witness,  Doggett,  the  questions  embraced  in 
the  fifth,  sixth  and  seventh  exceptions,  which  the  lower 
court,  upon  objection,  would  not  permit  the  witness  to  an- 
swer. 

The  defendant  should  have  been  allowed  to  show  to  whom 
the  loan  was  made  and  the  credit  given;  wli ether  to  the  firm 
or  to  Williams,  one  of  the  members,  and  in  order  to  have 
done  so,  he  should  have  been  permitted  to  prove  the  inten- 
tion, understanding  and  agreement  of  the  parties  in  relation 
to  such -loan.  The  court  below  therefore  erred  in  rejecting 
the  evidence. 

The  eighth  exception  is  upon  the  ruling  of  the  lower  court 
in  granting  the  plaintiffs'  first  and  third  prayers  and  in  re- 
fusing the  defendant's  second  prayer. 

The  first  prayer  of  the  plaintiffs  should  have  been  refused. 
The  soapstone  sold  by  the  plaintiffs  to  the  defendant  was 
sold  by  sample  furnished  by  the  plaintiffs  to  the  defendant ; 
the  soapstone  to  be  of  the  grade  of  the  sample,  and  in  con- 
dition and  quality  was  to  conform  thereto.  Notwithstand- 
ing this,  however,  the  first  prayer  of  the  plaintiffs  does  not 
require  the  jury  to  find,  before  entitling  the  plaintiffs  to 
recover,  that  the  soapstone  so  sold  was  of  the  grade,  con- 
dition and  quality  of  the  sample.  The  expression  used  in 
the  prayer  "as  ordered  in  good  condition"  does  not  satisfy 
the  requirements.  The  jury  should  have  been  told,  in  lan- 
guage not  misleading,  that  to  entitle  the  plaintiffs  to  recover 
the  amount  sought  to  be  recovered  by  them,  that  it  was 
necessary  for  the  jury  to  find  that  the  soapstone  delivered 
was  of  the  grade  of  the  sample  and  in  condition  and  qual- 
ity conforming  thereto.  Moreover  this  prayer  instructed 
the  jury  that  their  *'*®  verdict  must  be  for  the  plaintiffs  for 
the  sum  claimed  "if  the  jury  do  not  believe  said  bags  were 
returned  to  the  Eastern  Mineral  Company  and  by  it  credited 
to  the  defendant  corporation."  If  by  agreement  the  defend- 
ant was  to  be  allowed  credit  for  the  empty  bags  returned  to 
the  appellees,  it  was  not  necessary  for  the  jury  to  find  that 
the  plaintiffs  had  credited  the  defendant  with  the  bags  re- 
turned, if  any  were  returned,  before  they  could  allow  to  the 
defendant  credit  for  bags  so  returned. 

As  the  court  rejected  all  evidence  as  to  the  check  of  fifty 
dollars  given  by  Charles  A.  Williams  to  Hilton  J.  Doggett, 
it  committed  no  error  in  granting  the  plaintiffs'  third  prayer, 
although,  as  we  have  before  said,  the  evidence  relating  to 
this  check  should  have  been  admitted. 

The  court  committed  no  error  in  refusing  the  defendant's 
second  prayer.  This  prayer  wrongfully  submitted  to  the 
jury  for  its  consideration  the  question  of  the  return  of  empty 
bags  to  the  plaintiffs  by  the  defendant.  The  record  dis- 
closes no  evidence,  that  we  have  been  able  to  find,  showing 
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that  the  defendant  returned  any  empty  bags  to  the  plaintiffs. 
This  prayer  also  submits  to  the  jury  for  its  consideration  the 
finding  of  the  sum  of  eighty  dollars,  alleged  to  be  the  "dif- 
ference between  the  selling  price  of  twenty  tons  of  soap- 
stone  of  superior  grade  and  the  price  at  which  the  defendant 
was  compelled  to  sell  to  the  Ford  Manufacturing  Company 
such  superior  grade  as  a  further  inducement  to  said  Ford 
Manufacturing  Company  to  accept  said  three  carloads  of 
soapstone,"  when  the  only  evidence  offered  upon  this  ques- 
tion was  that  offered  by  the  defendant,  and  all  its  witnesses 
placed  this  difference  at  forty  dollars;  this  instruction,  to 
say  the  least,  was  misleading  to  the  jury. 

For  the  errors  mentioned  the  judgment  below  will  be  re- 
versed. 

Judgment  reversed  and  new  trial  awarded,  the  appellee  to 
pay  the  costs  both  above  and  below. 


BooTcs  of  Account  as  Evidence  are  discussed  in  the  notes  to  Union 
Bank  v.  Knapp,  15  Am.  Dee.  191 ;  11  Am.  Dec.  732.  "Recent  cases  on 
this  question  are  McLeod  v.  Despain,  49  Or.  536,  124  Am.  St.  Eep.  1066; 
Fireman's  Ins.  Co.  v.  Seaboard  Air  Line  Ky.,  138  N.  C.  42,  107  Am.  St. 
Eep.  517;  Turner  v.  Turner,  123  Ga.  5,  107  Am.  St.  Eep.  76;  State  v. 
Stephenson,  69  Kan.  405,  105  Am.  St.  Eep.  171.  One's  book  of  accounts 
is  not  evidence  in  his  favor  touching  the  receipts  of  money  by  him: 
Oberg  V.  Breen,  50  N.  J.  L.  146,  7  Am.  St.  Eep.  779.  And  under  a  spe- 
cial contract  to  deliver  goods  periodically  in  the  future,  the  seller  can- 
not prove  the  deliveries  by  his  books  of  original  entry.  Such  delivery 
must  be  proved  by  independent  evidence:  Hall  v.  Chambersburg  Woolen 
Co.,  187  Pa.  18,  67  Am.  St.  Eep.  563.  A  statement  made  from  books 
of  account  is  not  admissible  vrhere  there  has  been  no  foundation  laid  for 
the  books  themselves:  Eichardson  v.  Anderson,  109  Md.  641,  130  Am.  St. 
Rep.  543. 

Adnussibility  in  Evidence  Against  Third  Persons  of  Boohs,  reports  and 
the  like,  other  than  books  of  account,  is  the  subject  of  a  note  to  Eureka 
etc.  Min.  Co.  v.  Bullion  etc.  Min.  Co.,  125  Am.  St.  Eep.  841. 
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SULKOWSKI  V.  ZYNDA. 

[160  Mich.  7,  124  N.  W.  536,] 

EVIDENCE — Delay  in  Striking  Out. — In  an  Action  for  Per- 
sonal Injuries  from  an  assault  which  the  plaintiff  claims  resulted  in  a 
fracture  of  the  skull  causing  him  to  stammer,  a  delay  of  five  days, 
in  striking  out  and  removing  from  the  consideration  of  the  jury  tes- 
timony of  physicians  which  does  not  connect  the  fracture  with  the 
assault  or  show  that  the  stammering  resulted  from  the  fracture  is 
prejudicial  error,     (pp.  415,  416.) 

WITNESS.— It  is  Error  for  the  Court  to  liimit  the  Number  of 
witnesses  upon  a  vital  question  of  fact  to  be  found  by  the  jury.  (p. 
416.) 

William  D.  Fox,  Malcolm  McGregor  and  Howard  B. 
Bloomer,  for  the  appellant. 

A.  A.  Srere,  Louis  H.  Wolfe  and  George  A.  Safford,  for 
the  appellee, 

''  McALVAY,  J,  Plaintiff  recovered  a  judgment  against 
defendant  upon  a  verdict  of  a  jury  for  personal  injuries 
claimed  to  have  been  inflicted  upon  him  by  defendant  by 
a  violent  assault  made  upon  him.  Defendant  has  brought 
the  case  here  upon  a  writ  of  error  for  review.  Defendant 
admits  that  no  importance  attaches  to  the  manner  in  which 
the  altercation  occurred,  "as  the  conflicting  testimony  in 
regard  to  it  was  properly  submitted  to  the  jury,  and  there 
is  no  assignment  of  error  as  to  that  part  of  the  ®  testi- 
mony."   A  statement  of  facts  is  therefore  unnecessary. 

The  errors  assigned  which  are  relied  upon  are:  (1)  That 
the  court  erred  in  allowing  testimony  in  the  case  relative 
to  an  alleged  fracture  of  plaintiff's  skull;  (2)  That  error 
was  committed  in  limiting  defendant  in  the  number  of  wit- 
nesses he  might  introduce  to  testify  as  to  plaintiff's  stam- 
mering before  the  claimed  injury. 

Plaintiff  was  an  employe  of  defendant  in  his  brewery  in 
the  capacity  of  firing  the  boilers  and  as  night  watchman, 

(414) 
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and  the  assault  complained  of  occurred  at  midnight  at  the 
brewery,  when  he  claims  he  was  set  upon  by  defendant 
and  two  others.  In  his  declaration  he  sets  forth  that,  among 
other  serious  injuries  he  received  at  this  time  at  the  hands 
of  defendant  were  injuries  to  his  head,  which  affected  his 
speech  and  caused  stammering.  The  testimony  relative  to 
the  alleged  fracture  of  the  skull  was  given  by  Dr.  Schwartz, 
who  had  for  the  first  time  made  an  examination  of  plaintiff 
on  the  day  previous  to  that  on  which  he  was  testifying. 
This  testimony  was  objected  to  for  that  reason,  and  an  ex- 
ception was  taken  to  its  admission,  which  was  after  the  doc- 
tor had  qualified  as  an  expert.  This  was  the  only  objec- 
tion made  until  he  had  been  cross-examined,  when  one  was 
made  on  the  ground  that  it  was  not  shown  that  the  frac- 
ture of  the  skull,  claimed  to  have  been  found  by  the  witness, 
occurred  at  the  time  of  the  alleged  assault,  or  that  it  was 
the  cause  of  the  stammering  of  plaintiff.  On  the  day  follow- 
ing, at  the  close  of  plaintiff's  main  case,  counsel  for  defend- 
ant moved  to  strike  out  all  of  the  testimony  of  this  witness 
and  Drs.  Polozker  and  Schulte,  as  to  what  they  found  at  the 
examination  of  plaintiff's  head  on  May  7th,  for  reasons 
above  stated.  This  motion  was  overruled  and  an  exception 
taken.  The  testimony  for  defendant  was  then  introduced 
and  afterward  rebuttal  of  plaintiff.  The  case  was  finished 
on  May  13th,  at  which  time  the  court  in  his  general  charge 
took  this  matter  from  the  jury  in  the  following  words: 

"I  charge  you  by  request  that  there  is  no  evidence  now 
®  competent  to  go  to  the  jury  to  prove  that  the  stammering 
of  this  young  man  was  caused  by  a  dent  in  his  head,  be- 
cause there  is  no  evidence  of  when  the  doctor  examined 
that  dent  that  he  knew  anything  about  when  it  was  made. 
It  would  be  a  dangerous  thing  for  the  jury  under  the  testi- 
mony to  charge  this  stammering  to  the  dent  in  the  man's 
head." 

The  only  request  referred  to  by  the  court  on  this  mat- 
ter appearing  in  the  record  is  the  motion  above  noted.  The 
evidence,  in  the  opinion  of  the  court,  did  not  connect  the 
claimed  fracture  of  the  skull  with  the  assault,  or  show  that 
the  stammering  resulted  from  such  fracture.  Defendant 
insists  that  the  delay  was  prejudicial,  that  the  jury  had 
eon.sidered  all  this  testimony  for  five  days  after  the  motion 
was  made.  We  think  that  it  was  prejudicial  error  to  delay 
passing  upon  the  question  for  such  a  length  of  time.  The 
jliry  must  have  had  this  evidence  in  mind  during  the  re- 
maining days  of  the  trial  and  the  arguments  of  counsel, 
and  it  would  be  impossible  to  remove  its  effect  at  the  close 
of  the  case  in  this  manner. 

A  very  material  element  of  damage  declared  upon,  and 
to  establish  which  proof  was  offered  as  above  stated,  was 
that  as  a  result  of  injuries  to  plaintiff's  head  his  speech 
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was  affected  by  stuttering  and  stammering.  In  contradic- 
tion of  this  claim,  and  to  show  that  plaintiff  stuttered  be- 
fore the  claimed  injury,  defendant  introduced  his  own  testi- 
mony and  that  of  six  other  witnesses,  and  had  others  ready 
to  testify  to  the  same  effect;  but  was  not  permitted  to  do 
so  for  the  reason  that  the  court  limited  each  side  to  six  wit- 
nesses upon  this  question.  Defendant  excepted  to  the  ruling 
of  the  court.  It  is  claimed  that  this  objection  is  not  timely 
or  sufficiently  stated.  The  objection  of  defendant  could  not 
have  been  misunderstood  either  by  court  or  counsel.  What 
occurred  at  the  time,  as  shown  in  the  record,  makes  this 
apparent.  The  point  is  well  taken  and  is  ruled  by  Barhyte 
V.  Summers,  68  Mich.  341,  36  N.  W.  93,  where  the  exact  ques- 
tion was  passed  upon.     This  court  said : 

10  '<The  court  committed  substantial  error  in  limiting  the 
number  of  witnesses  to  be  sworn  by  either  side  upon  a  ma- 
terial and  one  of  the  main  issues  in  the  suit." 

There  is  a  class  of  cases  where  this  court  has  held  that 
the  number  of  witnesses  may  be  limited.  In  Riggs  v.  Ster- 
ling, 60  Mich.  643,  1  Am.  St.  Rep.  554,  27  N.  W.  705,  this 
court  so  held  upon  the  question  of  value  of  a  homestead.  In 
Detroit  City  Ry.  v.  Mills,  85  Mich.  634,  48  N.  W.  1007,  the 
court  said  that  such  limitation  was  within  the  discretion  of 
the  court  in  a  chancery  case.  The  question  in  that  case  was 
as  to  the  construction  of  an  electric  street  railway  on  a 
certain  street  in  Detroit,  and  the  testimony  upon  which  the 
limitation  was  placed  was  as  to  the  dangers  and  actual  per- 
ils witnessed  by  persons  from  the  use  of  the  new  (electrical) 
method  of  transit.  The  case  is  distinguishable  from  Bar- 
hyte V.  Summers,  68  Mich.  341,  36  N.  W.  93.  It  was  not  only 
a  chancery  case,  but  the  question  upon  which  proof  was 
limited  was  not  a  question  upon  which  the  case  rested,  nor, 
as  in  this  case,  a  vital  question  of  fact  to  be  found  by  the 
jury. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and 
a  new  trial  ordered. 

Hooker,  Moore,  Brooke  and  Blair,  JJ,,  concurred. 

The  Bight  of  a  Court  to  Limit  the  Number  of  Witnesses  is  the  sub- 
ject of  a  note  to  St.  Louis  etc.  R.  R.  Co.  v.  Aubuchon,  116  Am.  St. 
Eep.  514.  A  rule  of  court  arbitrarily  limiting  the  number  of  wit- 
nesses on  each  side  to  four  in  a  damage  suit,  upon  the  issue  of  dam- 
ages or  no  damage,  cannot  be  defended.  It  is  both  unreasonable  and 
arbitrary:  St.  Louis  etc.  R.  R.  Co.  v.  Aubuchon,  199  Mo.  352,  116  Am. 
St.  Rep.  499.  And  if  an  accused  has  made  the  required  oath,  he  is  en- 
titled, as  a  matter  of  right,  to  summon  witnesses  beyond  the  statutory 
number  allowed  him:  State  v.  Freddy,  117  La.  122,  116  Am.  St.  Rep. 
195. 
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PEOPLE  y.  CAMPBELL. 

[160  Mich.  108,  125  N.  W.  42.] 

EVIDENCE,  When  Admissible  as  Showing  Intent. — ^In  a  prose- 
cution for  the  forgery  of  the  note  of  a  third  person,  which  it  is  falsely 
claimed  had  been  given  for  money  loaned  by  the  accused  for  his 
client,  evidence  that  the  money  received  by  the  accused  to  enable 
him  to  make  the  supposed  loan  had  never  been  returned  is  admissible 
as  bearing  on  the  question  of  intent  in  doing  what  he  did.     (p.  418.) 

EVIDENCE — Compelling  One  to  Testify  Against  Himself. — Ke- 
ceiving  in  evidence  against  an  accused  a  paper  obtained  by  breaking 
open  his  desk  in  his  absence  is  not  a  compelling  him  to  testify  against 
himself,  though  it  is  received  to  prove  the  corpus  delicti,     (p.  419.) 

EVIDENCE  Obtained  by  Unauthorized  Search  and  Seizure. — 
A  paper  claimed  to  have  been  forged  by  the  accused  is  not  inadmis- 
sible as  the  result  of  an  illegal  search  and  seizure,  though  procured  by 
the  opening  of  his  desk  in  his  absence  without  any  search-warrant 
justifying  the  action,  and  admitted  for  the  purpose  of  establishing 
the  corpus  delicti,     (p.  419.) 

FOEGEEY  Though  the  Instrument  Forged  Never  Left  the  Pos- 
session of  the  Forger. — If  a  promissory  note  is  forged  and  always  re- 
tained in  the  possession  of  the  forger  for  the  purpose  of  deceiving 
a  client  if  she  demanded  evidence  of  the  loan  which  the  accused 
professed  to  have  made  for  her  to  the  person  whose  name  is  forged, 
and  of  covering  and  concealing  facts  falsely  represented  to  exist  in 
getting  the  money  to  make  the  pretended  loan,  then  forgery  is  com- 
mitted with  intent  to  defraud  though  the  note  never  left  the  posses- 
sion of  the  forger,     (pp.  420-422.) 

PEESUMPTION  in  Criminal  Cases,  When  the  Same  as  in  Civil. 
If  a  presumption,  based  on  the  usual  and  common  experience  of  the 
business  world,  exists  and  is  applicable  to  civil  cases,  it  also  exists 
and  is  applicable  in  criminal  prosecutions,     (p.  421.) 

TIME  of  the  Execution  of  a  Writing — Presumption  Arising 
from  Its  Date. — Though  a  note  is  forged,  it  will  be  presumed,  in  a 
prosecution  for  the  forgery,  to  have  been  forged  on  the  day  it  is 
dated,     (p.  421.) 

Thomas  E.  Barkworth,  for  the  appellant. 

Albert  O.  Reece,  prosecuting  attorney,  and  Frank  L.  Black- 
man,  assistant  prosecuting  attorney,  for  the  people. 

loo  MOORE,  J.  The  defendant  was  convicted  upon  an 
information  charging  him  with  the  forgery  of  a  note.  The 
date  of  the  alleged  offense  as  charged  in  the  information  was 
January  2,  1903.  The  proof  showed  that  the  paper  produced 
and  bearing  that  date  was  not  seen  by  any  of  the  witnesses 
until  it  was  found  by  Judge  Parkinson,  a  former  partner 
of  the  defendant,  in  June  or  July,  1908.  The  finding  of 
the  paper  in  the  desk  of  the  respondent  occurred  during 
his  absence,  and  when  his  desk  had  been  taken  apart  by 
the  direction  of  Judge  Parkinson  and  in  the  presence  of  Mr. 
Cobb,  who  at  that  time  was  the  attorney  of  Pauline  Ra- 
gotzky.     Judge  Parkinson  testified  the  purpose  of  the  search 
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was  to  find  the  balance  of  Pauline  Ragotzky's  papers.  He 
also  testified  that  he  then  supposed  he  might  have  a  personal 
interest  in  the  paper  himself,  because  of  his  former  part- 
nership with  respondent,  and  that  Pauline  Ragotzky  was 
present,  and  that  they  were  acting  for  her,  and  had  no 
knowledge  of  any  crime,  and  were  not  seeking  evidence  of  a 
crime.  No  evidence  of  the  use  of  the  note  for  any  purpose 
by  the  defendant  was  offered,  except  as  will  appear  later. 
For  some  years  prior  to  the  date  of  the  alleged  offense, 
the  respondent  had  been  acting  for  Pauline  Ragotzky,  an 
aged  German  woman,  as  an  agent  for  the  loaning  of  her 
money.  About  the  date  averred  in  the  information  she  had 
some  talk  with  him  about  a  good  loan  in  Cheboygan  county 
to  a  Mr.  Dodge,  and  on  the  date  named  in  the  information 
she  drew  from  the  bank  six  hundred  dollars,  and  gave  it 
to  respondent.  He  then  gave  her  the  name  and  address  of 
Mr.  Dodge,  the  alleged  maker  of  the  note.  Defendant  told 
her  it  was  to  be  a  loan  on  a  mortgage.  From  that  time  on 
respondent  paid  the  interest  regularly  to  the  complainant, 
accounting  for  it  as  the  Dodge  loan.  She  had  no  further 
specific  conversation  *^®  with  respondent  relative  to  it  un- 
til the  spring  of  1908,  when  she  went  to  him  and  asked  him 
about  it.  Her  version  of  that  conversation  will  appear  later. 
He  told  her  there  was  a  note,  but  he  did  not  know  where  it 
was.  Complainant  never  saw  the  note  until  she  saw  it  in 
the  possession  of  Mr.  Cobb  and  Judge  Parkinson  at  the  time 
before  mentioned. 

It  is  said  the  court  erred  in  permitting  the  witness  Ra- 
gotzky to  testify  that  the  respondent  never  returned  the  six 
hundred  dollars,  or  any  part  thereof.  It  is  urged  it  would 
have  no  legal  effect  upon  the  question  of  the  guilt  or  inno- 
cence of  the  defendant,  but  would  undoubtedly  prejudice 
the  defendant's  case  before  the  jury.  We  think  it  admis- 
sible as  bearing  upon  the  question  of  the  intent  of  the  re- 
spondent in  doing  what  he  did. 

It  is  said  the  testimony  of  Judge  Parkinson  as  to  the  find- 
ing of  the  instrument  and  its  offer  in  evidence  constitute 
error.  We  quote  from  the  brief:  "I  contend  that  the  admis- 
sion of  this  testimony  contravened  the  constitutional  pro- 
vision that  the  defendant  shall  not  be  compelled  to  give 
evidence  against  himself.  The  language  of  the  constitution 
of  1850  [article  6,  section  32]  is  as  follows: 

**  'Sec.  32.  No  person  shall  be  compelled,  in  any  criminal 
case,  to  be  a  witness  against  himself,  nor  be  deprived  of  life^ 
liberty  or  property,  without  due  process  of  law.' 

"A  similar  provision  is  found  in  the  constitution  of  the 
United  States In  effect  this  ruling  compelled  the  re- 
spondent to  make,  through  the  medum  of  his  papers,  an 
extrajudicial  confession  of  the  corpus  delicti.  This  confes- 
sion, according  to  the  authorities  both  in  Michigan  and  else- 
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where,  would  not,  without  corroboration,  prove  the  exist- 
ence of  the  body  of  the  offense.  It  certainly  was  forced 
from  him.     Its  effect  in  the  case  is  that  of  a  confession." 

In  his  reply  brief  counsel  further  states  his  position :  "I  con- 
ceded in  my  former  brief  that  the  paper  itself,  if  competent 
in  the  case,  would  not  be  rejected  because  of  the  method 
by  which  it  had  been  obtained,  but  I  sought  to  ^^^  distin- 
guish the  case  at  bar  from  the  cases  in  which  this  rule  had 
been  enunciated.  Here  it  involves  the  corpus  delicti,  which 
depends  entirely  upon  the  discovery  made  by  Judge  Park- 
inson at  the  time  the  alleged  violation  of  the  constitution 
occurred;     The  competency  of  the  note  itself  depends  upon 

the  testimony  of  the  judge I  further  contend  that  it 

would  have  been  irrelevant  and  incompetent  in  advance  of 
other  proof  of  the  corpus  delicti,  and  its  reception  would 
absolutely  nullify  the  constitutional  provision  protecting  a 
person  against  being  compelled  to  incriminate  himself. 
This  is  the  crucial  point,  the  illegal  search  and  seizure  being 
a  mere  incident  of  the  case.  There  is  no  evidence  in  the 
case  tending  to  incriminate  the  defendant,  save  as  is  dis- 
closed by  a  forcible  exhibition  of  his  private  papers  and 
disclosure  of  the  contents  of  his  desk,  made  in  violation  of 
both  provisions  of  the  constitution,  and  which  are  as  nearly 
fundamental  in  our  system  of  jurisprudence  as  any  prin- 
ciples can  be.  I  know  of  no  case  involving  the  precise  point 
we  raise." 

We  have  already  called  attention  to  the  testimony  in  re- 
lation to  the  circumstances  under  which  the  paper  was  ob- 
tained. If  the  paper  was  not  a  forgery,  it  belonged  to  Paul- 
ine Ragotzky.  If  it  was  a  forged  instrument,  section  11987, 
3  Compiled  Laws,  authorizes  the  issuance  of  a  warrant  to 
search  for  and  seize  it.  When  by  virtue  of  a  search-warrant 
the  forged  instrument  is  found,  it  may  be  used  as  evidence, 
section  11990.  In  this  case,  while  no  search-warrant  was 
used,  if  one  had  been  used,  it  cannot  be  said  that  it  would 
be  an  unreasonable  search  and  seizure  within  the  meaning 
of  article  6,  section  26,  of  the  state  constitution. 

In  Commonwealth  v.  Dana,  2  Met.  (Mass.)  329,  the  court 
said:  "The  possession  of  lottery  tickets,  with  the  intent  to 
sell  them,  was  a  violation  of  law.  The  defendant's  posses- 
sion, therefore,  was  unlawful,  and  the  tickets  were  liable  to 
seizure  as  belonging  to  the  corpus  delicti,  or  for  the  purpose 
of  preventing  further  violations  of  law There  is  an- 
other conclusive  answer  to  all  these  objections.  Admitting 
that  the  lottery  tickets  and  materials  were  illegally  seized, 
still  this  is  no  legal  objection  to  the  admission  *^^  of  them 
in  evidence.  If  the  search-warrant  were  illegal,  or  if  the 
officer  serving  the  warrant  exceeded  his  authority,'  the  party 
on  whose  complaint  the  warrant  issued,  or  the  officer,  would 
be  responsible  for  the  wrong  done;  but  this  is  no  good  rea- 
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son  for  excluding  the  papers  seized  as  evidence  if  they  were 
pertinent  to  the  issue,  as  they  unquestionably  were.  When, 
papers  are  offered  in  evidence,  the  court  can  take  no  notice 
of  how  they  were  obtained,  whether  lawfully  or  unlawfully ; 
nor  would  they  form  a  collateral  issue  to  determine  that 
question.  This  point  was  decided  in  Legatt  v.  ToUervey, 
14  East,  302." 

In  Siebert  v.  People,  143  111.  571,  32  N.  E.  431,  is  to  be 
found  the  following  language:  "Courts,  in  the  administra- 
tion of  criminal  law,  are  not  accustomed  to  be  oversensitive 
in  regard  to  the  sources  from  which  evidence  comes,  and 
will  avail  themselves  of  all  evidence  that  is  competent  or 
pertinent,  and  not  subversive  of  some  constitutional  or  legal 
right.  In  Greenleaf  on  Evidence  (Redfield's  edition),  sec- 
tion 254,  is  is  said:  'Though  papers  and  other  subjects  of 
evidence  may  have  been  illegally  taken  from  the  possession 
of  the  party  against  whom  they  are  offered,  or  otherwise 
iinlawfully  obtained,  this  is  no  valid  objection  to  their  ad- 
missibility if  they  are  pertinent  to  the  issue.  The  court  will 
not  take  notice  how  they  were  obtained,  whether  lawfully 
or  unlawfully,  nor  will  it  form  an  issue  to  determine  that 
question.'  " 

The  question  is  not  a  new  one  in  this  state.  In  Cluett  v. 
Rosenthal,  100  Mich.  193,  43  Am.  St.  Rep.  446,  58  N.  W. 
1009,  the  same  principle  was  involved.  Justice  Montgomery, 
speaking  for  the  court,  said:  "It  is  not  the  policy  of  the 
courts,  nor  it  is  practicable,  to  pause  in  the  trial  of  a  cause, 
and  open  up  a  collateral  inquiry  upon  the  question  of 
whether  a  wrong  has  been  committed  in  obtaining  the  in- 
formation which  a  witness  possesses.  The  cases  have  gone 
to  great  length  upon  this  subject.  In  Leggatt  v.  Tollervey, 
14  East,  302,  it  was  held  that,  upon  the  offer  to  prove  at 
the  trial  of  a  cause  the  original  record  of  an  indictment  and 
acquittal,  or  a  true  copy  thereof,  such  evidence  must  be  re- 
ceived though  there  was  no  order  of  court  or  fiat  of  the  at- 
torney general  allowing  the  plaintiff  a  copy  of  such  record, 
and  though  the  officer  who,  without  such  authority,  pro- 
duced the  record,  *^^  or  gave  a  copy  of  it  to  the  party,  is 
answerable  for  contempt  of  court  in  so  doing.  This  has 
become  a  leading  case,  and  is  cited  in  1  Greenleaf  on  Evi- 
dence, section  254a,  in  support  of  the  doctrine  of  the  text 
that,  though  papers  and  other  subjects  of  evidence  may  have 
been  illegally  taken  from  the  possession  of  the  party  against 
whom  they  are  offered,  or  otherwise  unlawfully  obtained, 
this  is  no  valid  objection  to  their  admissibility  if  they  are 
pertinent  to  the  issue;  that  the  court  will  not  take  notice 
how  they  were  obtained,  whether  lawfully  or  unlawfully, 
nor  will  it  frame  an  issue  to  determine  that  question.  The 
doctrine  is  also  fully  supported  by  State  v.  Mathers,  64  Vt. 
101,  33  Am.  St.  Rep.  921,  23  Atl.  590,  15  L.  R.  A,  268;  Com- 
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monwealth  v.  Dana,  2  Met.  (Mass.)  329;  Oommon wealth  v. 
Tibbetts,  157  Mass.  519,  32  N.  E.  910." 

Error  is  assigned  upon  the  refusal  of  the  court  to  grant 
a  new  trial,  in  which  he  stated  his  reasons  at  great  length. 
We  shall  not  refer  to  these  assignments,  except  to  say  they 
have  been  carefully  considered,  and  we  think  are  decided 
by  what  we  shall  say  in  those  assignments  of  error  which  we 
discuss. 

The  court  was  requested  to  give  the  following : 

"Third.  I  charge  you  that  the  offense  of  forgery  is  the 
fraudulent  intent  with  which  the  paper  was  made,  and  you 
must  be  able  to  find  from  the  evidence  that  it  was  made 
with  the  expectation  and  intention  that  some  person  should 
be  defrauded  thereby,  and  in  this  connection  I  charge  you 
that  the  meaning  of  'defraud'  is  not  equivalent  to  'deceive,' 
and  that  it  is  not  sufficient  that  the  paper  was  made  with 
intent  to  deceive  any  person,  but  that  it  must  have  been 
mad6  with  intent  to  prejudice  the  rights  of  some  person, 
and  you  must  agree  upon  the  person  whose  rights  were  so 
intended  to  be  prejudiced." 

He  declined  to  do  so,  and  charged  the  jury  as  follows: 
"If  the  respondent's  intention  in  making  the  note  was  to 
deceive  Miss  Ragotzky,  if  she  demanded  evidence  of  the 
loan,  and  led  her  to  believe  that  he  had  made  the  loan, 
and  that  the  note  was  evidence  of  it,  and  to  cover  up  and 
conceal  his  false  representations  in  getting  the  money  and 
his  use  of  it,  if  he  used  it,  and  his  failure  to  make  the  loan, 
then  the  note  was  a  forgery  and  with  intent  to  defraud, 
^'^^  and  the  respondent  may  be  found  guilty  of  forgery, 
provided  you  find  from  the  evidence  all  of  the  essential 
facts  I  have  mentioned  established  beyond  a  reasonable 
doubt 

"Now,  intent,  gentlemen  of  the  jury,  is  a  secret  of  a 
man's  mind,  and  unless  a  man  discloses  his  purpose  by 
words,  disclosing  his  state  of  mind,  what  he  did  it  for,  then 
the  only  way  the  jury  may  determine  intent  is  from  the  acts 
proven  in  the  case,  and  the  reasonable  inferences  drawn 
therefrom. 

"So  in  this  case,  having  in  mind  all  of  the  evidence,  all 
of  the  acts,  if  any,  it  discloses  relating  to  the  making  of 
the  note  in  evidence,  it  becomes  a  question  for  you,  gen- 
tlemen, to  determine  the  purpose,  if  any,  the  respondent  had 
in  making  this  note,  in  case  you  find  he  made  it.  Did  he 
form  the  purpose  of  making  this  note  in  order  to  have  it 
to  show  to  Miss  Ragotzky  in  case  she  wanted  to  see  evidence 
of  the  loan?  What  was  his  purpose?  Did  he  get  the  money 
from  Miss  Ragotzky?  If  so,  did  he  use  it  for  his  own  pur- 
poses, or  did  he  make  the  loan?  If  he  did  not  make  the 
loan,  then  why  did  he  make  the  note,  if  he  made  it?  Did 
he  make  the  note?    Is  it  a  false  note?     When  did  he  make 
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it?  It  is  charged  he  made  it  on  the  second  day  of  January, 
1903,  and,  it  being  so  charged,  in  order  to  find  the  respond- 
ent guilty  of  the  charge  here  made,  it  is  necessary  for  you, 
gentlemen,  to  be  satisfied  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  respondent  did  make  the  note  at  the 
time  alleged. 

"First,  you  will  take  up  the  question  of  whether  the  re- 
spondent made  the  note  at  the  time  alleged.  If  .vou  cannot 
say  he  did,  and  so  find  from  the  evidence  beyond  a  reason- 
able doubt,  the  case  ends,  and  your  verdict  will  be  that  of 
not  guilty.  If  you  find  he  did  make  the  note,  that  it  is  a 
false  note,  entirely  his  own  work,  without  any  authority 
from  Mr.  Dodge  to  execute  it  for  him,  then  you  come  to  the 
question  of  his  purpose  and  his  intent  in  making  it. 

"As  I  said  to  you  before,  gentlemen,  the  question  of  in- 
tent, no  witness  can  come  and  testify  to  an  intent,  because 
intent  is  a  secret  of  another  man's  mind,  but  the  intent,  if 
you  reach  that  question,  is  to  be  gathered,  if  at  all,  flrom 
all  the  facts  disclosed  and  the  circumstances  surrounding 
the  doing  of  the  thing  charged.  If  he  made  the  note,  and  it 
is  a  false  note,  what  Avas  his  purpose?  Was  it  that  he 
might  have  it  to  show  to  Miss  Ragotzky  in  case  she 
^^^  wanted  to  see  evidence  of  the  loan?  Did  he  have  it — 
did  he  make  it  to  have  it  for  the  purpose  of  perpetrating  a 
fraud  upon  her?  Did  he  make  it  for  the  purpose  of  conceal- 
ing his  use  of  the  money?  Did  he  make  it  for  the  purpose 
of  satisfying  Miss  Ragotzky  by  its  production  in  case  she 
asked  to  see  evidence  of  the  loan,  to  satisfy  her  he  had  made 
the  loan  and  held  Mr.  Dodge's  obligation?  If  such  was  his 
purpose,  if  he  made  the  note  and  it  is  false,  then  it  would 
be  a  fraud  upon  Miss  Ragotzky,  and  if  the  note  was  false, 
and  made  by  the  respondent  with  the  intent  of  defrauding 
or  working  a  fraud  upon  Miss  Ragotzky,  then  all  the  ele- 
ments of  the  crime  of  forgery  are  established,  and  the  re- 
spondent may  be  found  guilty.  In  case  you  cannot  so  find 
beyond  a  reasonable  doubt,  then  the  respondent  must  be 
found  not  guilty." 

The  provisions  of  the  statute  are  as  follows:  "In  any  case 
where  an  intent  to  defraud  is  required  to  constitute  the 
offense  of  forgery,  or  any  other  offense  that  may  be  prose- 
cuted, it  shall  be  sufficient  to  allege  in  the  indictment  an 
intent  to  defraud,  without  naming  therein  the  particular 
person  or  body  corporate  intended  to  be  defrauded ;  and  on 
the  trial  of  such  indictment,  it  shall  be  deemed  sufficient, 
and  shall  not  be  deemed  a  variance,  if  there  appear  to  be 
an  intent  to  defraud  the  United  States,  or  any  state,  county, 
city  or  township,  or  any  body  corporate,  or  any  public  offi- 
cer in  his  official  capacity,  or  any  copartnership  or  member 
thereof,  or  any  particular  person":  3  Comp.  Laws,  sec. 
11672. 
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We  think  this  phase  of  the  case  was  fully  covered. 

Error  is  assigned  upon  the  refusal  of  the  court  to  give  the 
following:  "Eighth.  There  can  be  no  presumption  drawn 
as  to  the  time  of  the  transaction  from  the  date  of  the  note. 
While  in  some  cases  there  is  such  a  presumption,  it  is  not 
applicable  here." 

In  16  Cyc,  page  1072,  it  is  said:  "Facts  which  usually 
and  regularly  coexist  in  business  affairs  are  assumed,  in  the 
absence  of  evidence  to  the  contrary,  to  coexist  in  any  partic- 
ular ease.  Thus,  it  is  assumed  ....  that  the  date  on  a 
written  instrument  is  the  day  of  its  execution" — citing  8 
Cvc,  p.  217 ;  13  Cyc,  ii«  p.  727 ;  Hauerwas  v.  Goodloe,  101 
Ala.  162.  13  South.  567 ;  Chicago  etc.  R.  Co.  v.  Keegan.  152 
111.  413.  39  N.  E.  33 ;  Lauder  v.  Agricultural  Society,  71  111. 
App.  475;  Holbrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y.  616, 
and  many  other  cases.  These  authorities  support  the  state- 
ment contained  in  the  text. 

It  is  suggested  that,  while  this  rule  is  correct  in  civil  cases, 
it  does  not  hold  in  criminal  cases.  As  to  this  phase  of  the 
case,  the  question  is  whether  the  note  was  executed  upon 
the  day  of  its  date.  If  a  presumption  arises,  based  upon 
the  usual  and  common  experience  of  the  business  world 
which  has  value  as  evidence  in  a  civil  case,  we  cannot  see 
why  it  should  be  rejected  as  of  no  value  in  a  criminal  case. 
The  court  allowed  the  jury  to  say  whether  there  was  evi- 
dence to  the  contrary  of  this  presumption.  The  case,  how- 
ever, did  not  rest  upon  presumption  alone.  A  complaint 
was  made  in  which  the  note  was  described  in  extenso. 

Mr.  George  J.  Dodge  testified:  "I  was  present  in  police 
court  in  this  city  during  the  examination  of  Mr.  Campbell 
in  the  court  below.  I  had  some  talk  with  Mr.  Campbell  at 
that  time  in  reference  to  this  matter.  Mr.  Campbell  told  me 
he  made  that  note  himself,  but  he  never  intended  to  use  it 
against  me.     He  said,  *I  made  that  note  myself.'  " 

Pauline  Ragotzky  testified  in  part  as  follows:  "I  had  a 
talk  with  Mr.  Campbell  about  my  papers.  I  can't  give  the 
date.  I  was  made  anxious  that  my  loans  would  be  unsafe, 
so  I  went  to  Mr.  Campbell,  and  asked  him  about  it.  I 
wanted  him  to  give  me  my  papers.  I  told  him  it  was  time 
for  me  to  get  acquainted  with  my  own  affairs,  and  he  gave 
me  some.  Instead  of  nine  or  fourteen,  he  gave  me  four.  I 
asked  the  difference.  I  says,  'This  is  only  four.'  There  are 
so  many  more.  He  didn't  make  any  answer  at  that  time, 
and  I  simply  said,  'Where  is  the  Dodge  mortgage?'  He  said, 
'There  is  no  mortgage.'  Then  I  asked  him  what  there 
was.  He  told  me  there  is  a  note.  I  says,  'Where  is  the 
note?'  He  told  me  he  didn't  know  where  it  was.  There  wag 
nothing  said  about  my  having  *^''  it,  that  I  can  recall.  It 
might  have  been,  but  I  can't  say.  Still  it  might  have  been 
that  I  said  no.     I  never  had  it.     There  was  very  little  talk  at 
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that  time,  for  Mr.  Campbell  seemed  to  be  quite  excited,  and 
I  took  the  papers  and  he  locked  up  his  desk  and  went  away, 
I  didn't  see  a  thing  of  any  Dodge  papers  at  that  time." 

Later  the  paper  was  found  in  the  manner  before  described^ 
in  an  envelope  marked  "Pauline  Ragotzky." 

The  case  was  carefully  tried.  We  find  no  reversible  error. 
The  conviction  is  affirmed. 

Hooker,  McAlvay,  Brooke  and  Blair,  JJ.,  concurred. 


The  Admissibility  of  Evidence  Wrongfully  Obtained  is  the  subject 
of  a  note  to  State  v.  Turner,  ante,  p.  29.  A  reference  to  this  not& 
will  disclose  that  the  authorities  are  generally  agreed  that  the  man- 
ner of  obtaining  evidence,  whether  wrongful  or  otherwise,  does  not 
ordinarily  affect  its  admissibility  either  in  civil  or  criminal  cases. 

The  Uttering  of  Forged  Instruments  sufficient  to  sustain  a  conviction 
is  the  subject  of  a  note  to  Walker  v.  State,  119  Am.  St.  Rep.  317. 
An  allegation  of  uttering  and  publishing  a  forged  instrument  is 
proved  by  evidence  that  the  prisoner  offered  to  pass  such  instrument 
to  another,  declaring  or  asserting,  directly  or  indirectly,  by  words  or 
actions,  that  it  was  good,  although  the  offer  was  not  accepted  nor  the 
instrument  exhibited:  Walker  v.  State,  127  Ga.  48,  119  Am.  St.  Rep. 
314. 


KOEHLER  V.  MODERN  BROTHERHOOD  OF  AMERICA. 

[160  Mich.  180,  125  N.  W.  49.] 

BENEFIT  SOCIETY — ^Acceptance  of  Delinquent  Assessments. 
The  acceptance  by  a  benefit  association  from  a  member  of  a  number 
of  assessments  after  the  date  specified  for  their  payment  does  not 
have  the  effect  of  waiving  his  subsequent  delinquencies,     (p.  426.) 

BENEFIT  SOCIETY. — ^A  Waiver  or  Estoppel  Cannot  be  Urged: 
against  a  benefit  association  because  of  a  postal  card,  sent  to  a  mem- 
ber who  already  stands  suspended,  which  reads  "Pay  your  dues  on  or 
before  the  15th  or  you  will  stand  suspended."     (p.  427.) 

BENEFIT  SOCIETY— Payment  of  Dues  by  Suspended  Member 

in  Extremis. — The  acceptance  by  the  secretary  of  a  benefit  associa- 
tion of  delinquent  dues  from  a  suspended  member,  paid  by  his  sister 
when  he  is  moribund  and  hence  not  entitled  to  reinstatement,  the 
secretary  being  ignorant  of  the  condition  of  the  insured,  does  not 
amount  to  a  waiver  of  the  forfeiture,     (p.  427.) 

H.  M.  &  D.  B.  Duffield,  for  the  appellant. 

Stephen  D.  Williams  and  John  E.  Foley,  for  the  appellee. 

i«o  HOOKER,  J.  The  plaintiff  brought  this  action  to  re- 
cover upon  a  mutual  benefit  certificate  issued  by  the  defend- 
ant, a  fraternal  society,  to  the  son  of  the  plaintiff,  **^  she 
being  named  as  beneficiary.  The  plaintiff  has  appealed  from 
an  adverse  judgment. 
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Plaintiff's  son  joined  the  society,  and  took  his  certificate 
or  policy  of  insurance  on  July  30,  1906.  On  March  14,  1907, 
he  had  not  made  the  payments  for  January  and  February 
of  that  year.  These  were  paid  by  his  sister  to  the  secretary 
of  the  local  subordinate  lodge  on  March  14th.  Her  brother, 
the  insured,  had  been  seriously  ill  for  some  days,  and  died 
about  11  A.  M.  of  that  day.  At  the  time  of  the  payment, 
the  sister  answered  a  question  from  the  secretary,  as  to  his 
health,  that  he  was  not  feeling  very  well.  Her  brother  died 
within  an  hour.  The  money  paid  was  tendered  hack  to  the 
beneficiary.  It  appears  to  be  conceded  that  at  the  time  of 
the  payment  deceased  stood  suspended,  and  that  his  policy 
was  void  according  to  the  by-laws  of  the  order,  and  that 
there  was  no  valid  claim  against  the  company,  unless  the 
forfeiture  had  been  waived. 

The  acts  relied  upon  to  constitute  such  waiver  were :  (1) 
A  general  practice  of  delinquency  on  the  part  of  plaintiff; 
(2)  An  alleged  postal  card  filled  out  on  a  blank,  said  to 
have  been  printed  by  the  supreme  body  and  sent  by  the 
secretary  of  the  subordinate  lodge,  reading:  "Pay  your  dues 
on  or  before  the  15th  or  you  will  stand  suspended."  It  was 
received  on  March  13th;  (3)  The  acceptance  of  the  money 
by  the  secretary  on  March  14th. 

The  by-laws  relied  on  by  the  defendant  provided  (a)  that 
a  failure  to  pay  any  assessments,  dues,  or  charges,  as  re- 
quired by  the  laws,  rules  and  regulations  promptly  when 
due,  should  make  the  membership  cease  and  the  certificate 
void. 

"Any  member  failing  to  pay  his  assessments  and  dues  on 
or  before  the  last  day  of  each  month  after  due  notice  has 
been  given,  shall  stand  suspended,  and  during  such  suspen- 
sion such  certificate  shall  be  null  and  void. 

"Each  and  every  member  so  notified  through  the  official 
paper  that  a  benefit  assessment  has  been  levied  or  *^^  or- 
dered by  the  board  of  directors,  in  manner  and  form 
hereinbefore  provided,  failing  to  pay  the  same  to  his  lodge 
secretary  on  or  before  the  last  day  of  the  month  in  which 
said  notice  is  dated,  or  who  shall  fail  to  pay  his  lodge  sec- 
retary his  per  capita  tax  or  other  dues  on  or  before  the  last 
day  of  said  month,  ....  shall  stand  suspended  and  dur- 
ing such  suspension  his  benefit  certificate  shall  be  null  and 
void. 

"Any  member  suspended  for  nonpayment  of  assessments, 
dues  or  fines,  ....  may  be  reinstated  by  payment  to  the 
secretary  of  his  lodge  of  all  arrearages  of  every  kind,  in- 
cluding all  fees,  dues,  and  assessments  maturing  subsequent 
to  the  date  of  his  default,  within  sixty  (60)  days  from  the 
date  of  his  suspension;  provided,  however,  that  he  be  in 
good  health  at  the  time  of  his  reinstatement,  and  furnishes 
to  the  secretary  of  his  lodge  a  written  warranty  in  duplicate 
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to  such  effect,  signed  by  himself.  He  shall  also  deliver  his 
certificate  to  the  secretary  of  his  lodge,  who  shall  immedi- 
ately send  the  same,  together  with  said  written  warranty, 
to  the  supreme  secretary,  who  shall  attach  the  original  war- 
ranty to  the  application  of  said  person,  and  the  duplicate 
thereof  to  his  certificate,  after  which  said  certificate  shall 
be  returned  to  the  secretary  who  sent  in  the  same. 

"Should  any  secretary  receive  payment  of  arrearages 
from  any  member  whose  health  at  the  time  is  impaired, 
....  said  secretary  shall,  upon  conviction  thereof,  after  an 
investigation  by  his  lodge,  be  expelled.  To  convict  a  secre- 
tary under  this  section  proof  must  be  produced  showing 
that  he  had  knowledge  of  the  member's  condition. 

"And  no  officer  of  this  fraternity  is  authorized  or  permit- 
ted to  waive  any  of  the  provisions  of  this  division,  or  of 
these  laws,  or  any  of  the  laws  of  this  fraternity,  which  shall 
relate  to  the  contract  of  insurance  between  the  members 
and  the  fraternity," 

It  is  said  that  the  insured  had  paid  seventeen  assessments, 
only  five  of  which  were  paid  on  or  before  the  date  specified, 
and  that  this  was  evidence  of  a  practice  which  misled  plaintiff 
and  excused  promptness  in  payment,  and  that  the  court 
erred  in  refusing  to  charge  the  jury  that  if  the  insured  had 
been  misled  by  long-continued  course  of  conduct,  and  so 
believed  that  a  strict  performance  on  his  part  was  not 
^**^  necessary,  the  defendant  could  not  insist  on  the  for- 
feiture, and  also  instructing  the  jury  that  the  insured,  not 
having  paid  his  assessments  within  the  time  specified,  stood 
suspended,  and  being  suspended  at  the  time  of  his  death, 
no  insurance  could  be  recovered.  We  are  of  the  opinion 
that  the  evidence  did  not  justify  the  request  made,  and  that 
the  charge  given  was  as  favorable  instruction  as  the  plain- 
tiff was  entitled  to.  The  defendant  was  not  resjwnsible  for 
these  delays.  The  supreme  body  was  not  in  a  position  to 
know  the  exact  dates  of  payment,  and  may  never  have 
known  that  there  was  a  delinquency;  but,  even  if  it  did,  and 
was  willing  to  overlook  such  delinquencies  and  receive  and 
treat  the  payments  as  seasonably  made,  this  liberality  should 
not  be  given  the  effect  of  waiving  in  advance  subsequent 
delinquencies,  thereby,  in  effect,  abrogating  the  provisions 
of  the  contract  and  practically  making  a  new  one. 

2.  Counsel  for  the  plaintiff  contend  that  the  printing  of 
postal  cards  like  the  one  used,  and  allowing  their  use  by 
the  subordinate  lodge,  was  indicative  of  a  practice  by  the 
supreme  body  of  permitting  arrearages  without  suspension, 
and  that  the  local  secretary  had,  and  by  sending  the  card 
and  receiving  payment,  exercised,  the  power  of  waiving  the 
suspension.  This  postal  card  was  a  printed  notice,  and  read 
as  follows:  "Pay  your  dues  on  or  before  the  15th  or  you 
will  stand  suspended."     It  was  evidently  intended  for  gen- 
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eral  use  as  a  reminder  to  members  for  the  purpose  of  avoid- 
ing delay  in  payments  and  consequent  suspension,  and,  if 
it  is  to  be  given  the  effect  of  a  waiver,  it  must  be  upon  the 
theory  that,  inasmuch  as  the  insured  already  stood  sus- 
pended, there  was  no  occasion  to  send  a  notice,  unless  it  was 
intended  to  overlook  the  delinquency,  and  that  the  action 
must  be  so  construed,  and  in  effect  an  extension  of  time  to 
make  payment  until  the  15th.  "We  have  indicated  the  obvi- 
ous purpose  of  the  supreme  lodge  in  having  these  notices 
sent  out,  and  there  is  nothing  in  the  record  that  it  ever  au- 
thorized any  other  use  of  them.  Moreover,  to  constitute 
an  estoppel,  such  card  must  have  ***  been  instrumental  in 
causing  the  suspension,  which  it  obviously  did  not,  for  the  in- 
sured had  already  stood  suspended  for  more  than  forty  days. 
It  is  quite  as  consistent  to  say  that  this  notice  was  given 
to  call  insured's  attention  to  the  fact  that  there  were  arrear- 
ages and  the  necessity  of  his  taking  steps  to  relieve  himself 
from  his  suspension  in  the  manner  provided  by  his  policy 
as  to  signify  that  his  delinquency  had  been  gratuitously 
overlooked  and  his  time  extended.  It  is  probable  that  there 
was  no  special  intent  about  it,  and  that  the  card  was  filled 
and  sent  out  in  the  regular  routine  work  of  the  oflBce.  If 
there  was  no  intention  to  waive,  there  was  no  waiver,  and 
the  notice  would  have  no  effect,  in  the  absence  of  an  estop- 
pel. The  notice  itself  is  inconsistent  with  either  estoppel  or 
waiver,  and,  as  said,  the  waiver  must  be  inferred  from  the 
fact  that  a  notice  to  pay  was  sent  at  all  after  suspension  if 
it  is  to  be  inferred  at  all,  and  for  reasons  given  did  not 
create  an  estoppel.  That  would  be  to  punish  defendant  for 
its  attempt  at  fairness. 

The  undisputed  facts  are  that  at  the  time  the  card  was 
sent  the  insured  was  sick  and  in  arrearage  forty-five  days, 
and  stood  suspended  without  action  of  the  lodge.  He  had 
a  right  to  reinstatement  upon  certain  conditions.  Unless  he 
was  able  to  comply,  he  had  no  right  to  reinstatement.  The 
conditions  were:  (1)  Pajnnent;  (2)  A  condition  of  good 
health;  (3)  A  certificate  to  such  effect.  Upon  compliance, 
the  supreme  body  (not  the  local  lodge)  was  under  a  con- 
tract obligation  to  reinstate  him  upon  certain  conditions. 
When  he  received  the  card,  the  assured  was  seriously  ill 
with  abscess  on  the  brain,  and  at  the  time  the  sister  paid 
the  dues  he  was  moribund.  He  died  within  an  hour.  Un- 
der these  circumstances,  he  had  no  right  to  reinstatement, 
for  he  was  not  in  good  health.  It  is  a  sufficient  answer  to 
say  that,  if  the  local  secretary  could  waive  the  conditions 
(which  we  do  not  intend  to  imply),  there  can  be  no  such 
waiver,  where,  as  in  this  case,  he  acted  in  ignorance  of  the 
fact  that  the  insured  was  moribund:  Louden  v.  Modern 
Brotherhood  of  America,  *»«  107  Minn.  12,  119  N.  W.  425; 
Royal  Highlanders  v.  Scoville,  66  Neb.  213,  92  N.  W.  206, 
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4  L.  R.  A.,  N.  S.,  421;  Niblack  on  Accident  Insurance  and 
Benefit  Societies,  2d  ed.,  sec.  294;  Schmidt  v.  Modern  Wood- 
men of  America,  84  Wis.  101,  54  N.  W.  264. 
The  judgment  is  affirmed. 

Moore,  McAlvay  and  Brooke,  JJ.,  concurred. 

Blair,  J.,  concurred  in  the  result. 


I 


As  to  the  Acceptance  and  Betention  of  Overdue  Fremiums  or  assess- 
ments by  an  insurance  company  as  a  waiver  of  the  forfeiture,  see 
McQuillan  v.  Mutual  Eeserve  etc.  Asisn.,  112  Wis.  665,  88  Am.  St. 
Rep.  986;  Beeman  v.  Farmers'  Pioneer  Mut.  Ins.  Assn.,  104  Iowa, 
83,  65  Am.  St.  Eep.  424;  Murray  v.  Home  Benefit  Life  Assn.,  90  Cal. 
402,  25  Am.  St.  Rep.  133;  Lantz  v.  Vermont  Life  Ins.  Co.,  139  Pa. 
546,  23  Am.  St.  Rep.  202.  An  insurance  company,  having  received 
assessments  after  they  were  overdue,  and  when  the  policy  might  have 
been  forfeited  under  the  by-laws  for  nonpayment,  can  insist  upon 
a  forfeiture  only  after  having  given  the  assured  personal  notice  that 
thereafter  punctual  payment  of  assessments  would  be  required: 
Stylow  V.  Life  Ins.  Co.,  69  Wis.  224,  2  Am.  St.  Rep.  738. 

If  After  a  Policy  has  Been  Forfeited  for  Nonpayment  of  a  Premium 
when  due,  and  such  payment  is  afterward  tendered  and  received 
by  the  insurer,  fair  dealing  requires  that  it  be  informed  of  the  condi- 
tion of  the  assured,  and  a  payment  made  without  such  information 
while  he  is  probably  in  extremis  is  fraudulent:  Collins  v.  Metropoli- 
tan Life  Ins.  Co.,  32  Mont.  329,  108  Am.  St.  Rep.  578. 

As  to  the  Waiver  of  Forfeitures  in  Insurance  Policies  by  Agents  of 
the  insurer,  see  the  note  to  Johnson  v.  Aetna  Ins.  Co.,  107  Am.  St. 
Eep.  99. 


BALDERSON  v.  SEELEY. 

[160  Mich.  186,  125  N.  W.  37.] 

WORDS  AND  PHRASES.— The  Word  "Timber"  Includes  only 
such  wood  as  is  suitable  for  building  or  construction  purposes,  (p. 
430.) 

TIMBER— Contract  to  Sell.— The  Words  "All  the  Timber,"  used 
in  a  contract  to  sell  timber  standing  on  a  designated  tract,  includes 
only  trees  yielding  wood  suitable  for  building  or  construction  pur- 
poses. They  do  not  embrace  trees  too  small  for  those  purposes,  or 
suitable  only  for  firewood,     (p.  432.) 

Scully  &  Davis,  for  the  complainant. 
Frank  A.  Miller,  for  the  defendant. 

**''  McALVAY,  J.  Complainant,  being  the  owner  of  cer- 
tain lauds  in  Montcalm  county,  entered  into  an  agreement 
with  defendant  in  writing  as  follows: 

**Fairplains,  Mich.,  December  9,  1905. 

"This  is  to  certify  to  an  agreement  entered  into  by  and 
between  H.  L.  Seeley  of  the  township  of  Fairplains,  State 
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of  Michigan,  party  of  the  first  part,  and  Perry  Balderson, 
of  the  township  of  Bushnell,  State  of  Michigan,  party  of 
the  second  part;  in  which  the  party  of  the  second  part 
hereby  sells  and  conveys  to  the  party  of  the  first  part  all 
of  the  timber  now  standing  or  lying,  except  the  beech  and 
hard  maple;  said  beech  and  hard  maple  is  reserved  and 
not  sold  by  the  party  of  the  second  part,  but  all  other  tim- 
ber on  the  following  described  lands  is  hereby  sold  and  con- 
ve.ved  to  H.  Lee  Seeley,  the  first  named  party.  The  lands 
containing  this  timber  are  described  as  follows,  to  wit,  the 
west  half  of  the  southwest  quarter  of  the  southeast  quarter 
of  section  18,  town  nine  north,  of  range  Six  west,  township 
of  Bushnell,  State  of  Michigan. 

"Said  H.  Lee  Seeley  hereby  agrees  and  does  hereby  pay 
to  said  Balderson  the  sum  of  $225  for  the  aforesaid  described 
timber  which  is  hereby  acknowledged  and  confessed.  Said 
H.  Lee  Seeley  is  to  remove  all  of  said  timber  on  or  before 
April  1,  1908."     [Signed.] 

Defendant  was  the  owner  of  a  sawmill  situated  within 
half  a  mile  of  this  land,  where  he  was  engaged  in  the  manu- 
facture of  lumber.  Within  a  month  after  this  purchase,  de- 
fendant entered  into  the  following  agreement  with  the 
parties  named  therein  to  go  upon  complainant's  land  to  cut 
and  haul  timber.  This  contract  included  timber  purchased 
from  another  party: 

"Fenwick,  Mich.,  Jan.  11,  1906. 

188  ''This  is  to  certify  to  an  agreement  entered  into  by 
and  between  H.  L.  Seeley  and  George  Reese  and  William 
Reese  as  follows,  to  wit:  The  said  Reese  Bros,  hereby  take 
the  job  of  the  said  H.  L.  Seeley  of  cutting,  hauling  and  put- 
ting on  the  mill  skids  all  timber  now  owned  by  said  Seeley 
that  will  make  reasonably  good  sawlogs  that  is  now  on  the 
land  owned  by  Perry  Balderson  and  George  Thomas,  said 
timber  being  the  timber  bought  of  said  Thomas  and  Balder- 
son by  said  Seeley;  and  the  said  Reese  Bros,  agree  to  cut 
and  handle  said  logs  in  a  good  workmanlike  manner  and  to 
complete  said  job  on  or  before  April  1,  1906.  The  said  H.  L. 
Seeley  agrees  to  pay  to  said  Reese  Bros,  the  sum  of  $1.60, 
one  dollar  and  sixty  cents,  per  M.  for  same,  all  logs  to  be 
scaled  by  Doyle's  log  rule,  and  the  said  Seeley  agrees  to 
furnish  to  Reese  Bros,  all  right  of  way  necessary  to  haul 
said  logs,  said  right  of  way  to  be  the  nearest  and  most  direct 
route  to  Seeley 's  sawmill,  situated  on  section  number  19-9-6. 
Said  logs  to  be  hauled  to  above  described  mill. 

"H.  L.  SEELEY, 
**  GEORGE  REESE, 
"WILLIAM  REESE." 

These  parties  cut  and  hauled  under  this  agreement,  and 
under  the  direction  of  defendant,  a  large  part  of  the  tim- 
ber described  therein.    Defendant,  claiming  that  by  the  writ- 
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ing  first  above  set  forth  he  had  purchased  all  other  trees 
and  poles  down  to  the  smallest  size  standing  or  lying  npon 
said  land,  except  beech  and  hard  maple,  later  proceeded  to 
cut  down  the  same  for  the  purpose  of  making  firewood. 
Part  of  this  firewood  was  removed,  and  poles  enough  were 
cut  and  piled  up  to  make  seventy-five  to  one  hundred  cords 
more.  When  complainant  learned  that  defendant  was  cut- 
ting and  making  into  firewood  the  small  trees  and  poles,  and 
that  defendant  claimed  everything  on  the  land,  he  went  to 
defendant  and  protested  that  such  growth  was  not  included 
or  contemplated  in  the  sale.  Defendant  refused  to  stop  cut- 
ting, and  the  bill*of  complaint  was  filed  and  an  injunction 
issued.  Defendant  admits  that  all  the  sawlogs  were  taken 
off  by  him,  except  a  small  amount.  The  decree  of  the  court 
determined  that  defendant  owned  *®®  all  the  timber  on  this 
land  (except  beech  and  hard  maple  reserved)  and  dismissed 
the  bill  and  dissolved  the  injunction.  The  decree  also  ex- 
tended the  time  in  which  defendant  would  be  allowed  to  re- 
move this  timber  to  April  1,  1910,  without  prejudice  to  the 
recovery  at  law  of  damages  for  any  of  his  timber  taken  by 
complainant. 

The  question  before  this  court  on  complainant's  appeal 
relates  to  the  construction  of  this  contract,  and  a  determina- 
tion as  to  what  was  sold  to  defendant  under  it.  The  clause 
of  the  contract  in  dispute  reads:  "Party  of  the  second  part 
hereby  sells  and  conveys  to  the  party  of  the  fir.s<^  part  all  tim- 
ber now  standing  or  lying,  except  the  beech  and  hard  maple; 
said  beech  and  hard  maple  is  reserved  and  not  sold  by  the 
party  of  the  second  part,  but  all  other  timber  on  the  follow- 
ing described  lands  is  hereby  sold  and  conveyed  to  H.  Lee 
Seeley,  the  first  named  party." 

The  decree  did  not  in  terms  construe  the  meaning  of  the 
clause  "all  the  timber";  but  from  the  disposition  it  makes 
of  the  case  it  is  apparent  that  the  court  adopted  the  con- 
tention of  the  defendant  that  it  included  everything  upon 
the  land  that  was  in  any  way  usable  for  any  purpose,  in- 
cluding the  smallest  size  of  growth. 

In  the  Century  Dictionary  the  word  "timber,"  as  used 
in  this  contract,  is  defined:  "Growing  trees  yielding  wood 
suitable  for  constructive  uses." 

The  other  dictionaries  give  practically  the  same  defini- 
tion. It  had  been  defined  also  by  the  courts,  viz.:  "As  a 
generic  term,  it  properly  signifies  only  such  trees  as  are 
used  in  building — either  ships  or  dwellings":  United  States 
v.  Schuler,  6  McLean,  28,  Fed.  Cas.  No.  16,234. 

"Timber,  in  its  primary  meaning,  as  given  by  Webster, 
is  'that  sort  of  wood  which  is  proper  for  buildings,'  "  etc.: 
McCauley  v.  State,  43  Tex.  374. 

This  definition  of  the  word  "timber"  is  admitted  by 
defendant  to  be  correct;  but  it  is  contended  that  it  has  a 


March,  1910.]  Balderson  v.  Seblet.  431 

*®*  more  inclusive  signification,  depending  upon  the  custom 
of  a  locality,  or  the  subject  matter  dealt  with  and  the  cir- 
cumstances of  a  given  case.  Such  contention  is  a  reason- 
able one,  and  is  supported  by  authority.  Stated  briefly, 
this  amounts  to  an  assertion  that  there  are  exceptions  to  the 
definition  above  given  to  the  word. 

If  it  is  found  upon  examination  that  the  instant  case  falls 
within  the  exception  the  decree  must  be  affirmed.  The  con- 
struction of  the  word  "timber"  has  been  before  this  court. 
A  grantor  of  land  reserved  in  his  deed  ''all  pine  and  hem- 
lock timber."  The  deed  was  silent  as  to  time  for  removal. 
His  executors,  fifteen  years  later,  sold  "all  the  hemlock  tim- 
ber, down,  standing  and  cut  into  logs"  on  this  land.  This 
court  said:  "Mr.  Fletcher  sold  the  fee  of  the  land,  reserving 
certain  timber  standing  thereon.  This  clause  did  not  give 
him  the  right  to  deprive  his  grantee  of  the  use  of  the  land 
so  long  as  he,  saw  fit  to  let  the  reserved  timber  stand.  The 
timber  reserved  was  the  timber  then  having  a  market  value 
and  suitable  for  use,  i.  e.,  large  enough  for  use  as  timber. 
It  did  not  reserve  trees  then  growing  and  not  large  enough 
for  timber,  but  which  would  be  large  enough  in  the  course 
of  fifteen  or  twenty  years.  To  hold  otherwise  would  give 
the  grantor  the  exclusive  control  of  the  land  except  as  to  the 
timber  not  reserved":  Huron  Land  Co.  v.  Davison,  131  Mich. 
86,  90  N.  W.  1034. 

In  a  case  where  the  question  arose  whether  trees  suitable 
only  for  firewood  were  included  in  the  clause  "all  the  tim- 
ber," the  supreme  court  of  Maine  held: 

"The  signification  given  to  the  word  'timber'  by  the  court 
was  correct.  The  words  from  which  it  was  derived  and 
incorporated  into  the  English  language  all  relate  to  the  erec- 
tion or  construction  of  buildings  or  chattels.  Webster  de- 
fines it  as  'that  sort  of  wood  which  is  proper  for  build- 
ings.' .... 

"Firewood,  or  what  is  sometimes  called  'cordwood'  can- 
Qot  properly  be  said  to  be  constructed  or  manufactured. 
The  materials  of  which  it  is  composed  are  not  called  tim- 
ber, though  timber  might  be  used  for  that  purpose.  In  a 
contract  for  the  purchase  of  timber,  the  purchaser  acquires 
*®*  no  title  to  trees  not  suitable  for  any  purpose  but  for  fire- 
wood. 

"The  construction  of  a  written  contract  involving  the 
meaning  of  the  words  therein  is  not  a  question  of  fact,  but 
one  of  law":  Nash  v.  Drisco,  51  Me.  417. 

The  construction  given  in  both  these  cases  is  supported 
by  authority:  25  Cyc,  pp.  1545,  1546;  Corbett  v.  Harper.  5 
Ont.  93;  Alcutt  v.  Lakin,  33  N.  H.  507,  66  Am.  Dec.  739; 
Ba'ka  v.  Eldred,  47  Wis.  189,  2  N.  W.  102,  559. 

There  is  a  line  of  federal  decisions,  construing  criminal 
statutes  enacted  to  prevent  cutting  and  removing   timber 
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from  lands  of  the  United  States,  where  the  word  has  been 
given  a  broader  signification.  Such  construction  was  found 
to  be  the  legislative  intent  in  order  to  carry  out  the  purpose 
of  the  legislation. 

The  parties  to  this  contract  were  dealing  with  a  piece  of 
land  upon  which  complainant  desired  to  retain  the  fire- 
wood. The  record  shows  conclusively  that  this  Avas  in  the 
mind  of  the  complainant,  and  that  it  was  talked  between 
the  parties  during  the  three  weeks  of  negotiations.  They 
were  both  talking  about  trees  of  certain  diameters  larger 
than  eight  inches  up  to  the  date  the  contract  was  written. 
Complainant  claims  that,  at  the  time  the  price  was  agreed 
upon,  defendant  said  he  did  not  want  anything  smaller  than 
eight  inches,  as  he  could  not  use  it.  This  is  disputed,  as 
well  as  what  occurred  that  evening  when  the  contract  was 
written.  The  record  shows  that  defendant,  before  any  dis- 
pute arose,  directed  one  of  the  men  who  had  the  contract 
for  cutting  sawlogs  not  to  take  any  smaller  than  eight  inches, 
because  he  had  bought  nothing  smaller.  This  same  witness 
testified  that  later  defendant  said:  "You  know  there  is  al- 
ways a  loophole.  I  think  I  will  get  it  all  right  down  to  a 
whip  stock." 

These  men  cut  and  hauled  nothing  smaller  than  eight 
inches,  except  when  necessary  in  felling  large  trees.  About 
fifty-five  thousand  feet  of  logs  were  cut  and  removed.  De- 
fendant ^^'"^  testified  that  only  about  two  thousand  feet  were 
left  on  the  land.  There  is  no  dispute  but  that  defendant 
was  entitled  to  the  tops  of  the  trees  from  which  the  saw- 
logs  had  been  cut. 

The  record  shoAvs  that,  when  complainant  heard  that  de- 
fendant was  cutting  the  small  trees  and  poles  for  fircAvood, 
he  objected  and  ordered  him  to  stop,  and  upon  refusal  to 
do  so  complainant  filed  his  bill  in  this  case.  At  that  time 
defendant  had  cut  everything  clean  from  five  acres  of  this 
land.  The  record  does  not  show  that  the  contract  was  made 
with  reference  to  any  construction  of  this  word  "timber" 
peculiar  to  the  particular  locality,  or  as  used  with  reference 
to  transactions  of  this  character.  We  therefore  do  not  find 
that  this  case  is  within  the  exception  to  the  general  rule 
of  construction  giA-^en  to  the  word  "timber"  as  above  stated. 
On  the  contrary,  Ave  find  from  the  record  that  the  agreement 
was  entered  into  with  the  understanding  that  the  firewood 
was  not  included  in  the  sale.  By  cutting  trees  and  poles 
less  than  eight  inches  in  diameter  into  firewood,  defendant 
has  in  a  most  practical  way  demonstrated  which  of  these 
trees  were  considered  by  him  to  be  of  use  for  firewood,  and 
in  so  doing  he  is  in  perfect  accord  with  complainant's  con- 
tention. 

Under  our  construction  of  this  contract,  which  accords 
with  the  practical  construction  given  to  it  by  both  parties 
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before  this  dispute  arose,  we  find  that  this  sale  did  not  in- 
clude this  firewood.  The  court  should  have  so  decreed.  In- 
asmuch as  the  defendant  has  already  taken  in  firewood  from 
this  land  more  in  value  than  the  small  amount  belonging  to 
him  left  on  the  land,  he  will  be  considered  to  have  received 
an  equivalent  for  the  same. 

The  decree  of  the  circuit  court  is  reversed  and  set  aside, 
and  a  decree  will  be  entered  in  this  court,  in  accordance 
with  this  opinion,  in  favor  of  the  complainant,  forever  en- 
joining defendant  as  prayed  in  the  bill  of  complaint,  and 
that  complainant  recover  costs  of  both  courts,  to  be  taxed. 

Hooker,  Moore,  Brooke  and  Blair,  JJ.,  concurred. 


The  Definition  of  "Timber"  approved  in  the  principal  case  is  sup- 
ported by  Alcutt  V.  Lakin,  33  N.  H.  507,  66  Am.  Dec.  739.  To  quote 
from  Keeton  v.  Audsley,  19  Mo.  362,  61  Am.  Dec.  560,  "the  word 
'timber,'  in  common  parlance,  is  applied  to  standing  trees,  and  to 
wood  proper  for  buildings,  utensils,  furniture,  ships,  etc.  Yet,  in 
law,  timber  means  certain  trees  useful  for  building,  or  the  like." 


RYAN  V.  CHOWN. 

[160  Mich.  204,  125  N.  W.  46.] 

CONVERSION— Return  of  Turkeys  by  Putting  Them  in  High- 
way.— Where  a  woman  finds  turkeys  in  a  highway  and  takes  them 
home  under  the  belief  that  they  are  hers,  and  subsequently,  after  the 
owner  demands  their  return,  she  takes  them  back  in  the  night  and 
turns  them  loose  in  the  highway  where  she  found  them,  without 
notifying  the  owner,  who  does  not  regain  possession  of  them,  the 
return  of  the  turkeys  is  not  such  as  relieves  her  from  liability,  (p. 
435.) 

CONVERSION. — The  Recovery  of  Judgment  by  the  Plaintiff  in 
trover  for  the  value  of  the  chattels  ends  his  right  to  reclaim  them. 
(p.  435.) 

CONVERSION — Evidence. — On  Appeal  to  the  Circuit  Court 
from  a  judgment  recovered  by  the  plaintiff  for  the  value  of  turkeys 
alleged  to  have  been  converted  by  the  defendant,  evidence  is  inad- 
missible that  the  plaintiff  inserted  an  advertisement  in  a  local  news- 
paper that  ten  stray  turkeys  came  to  his  place  at  a  date  subsequent 
to  the  date  of  the  judgment,     (p.  435.) 

William  E.  Brown,  for  the  appellant. 

205  BROOKE,  J.  The  plaintiff  in  July,  1907,  was  the 
owner  of  a  hen  turkey  and  fourteen  young  ones.  Defendant, 
who  also  owned  turkeys,  resided  about  a  mile  and  a  half 
distant  from  plaintiff's  farm.     One  of  defendant's  hen  tur- 
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keys  had  been  astray  for  some  weeks.  About  the  middle 
of  July,  defendant,  while  driving  along  the  highway,  in  the 
vicinity  of  plaintiff's  farm,  found  a  hen  turkey  and  chicks 
in  the  road.  She  seems  to  have  believed  that  the  mother 
bird  was  the  one  belonging  to  her  own  flock,  which  was 
astray.  At  any  rate,  she  caught  the  mother  and  brood  of 
ten,  conveyed  them  to  her  home  and  shut  them  up  that  night. 
Upon  the  same  day,  she  was  advised  by  one  Thick,  a  neigh- 
bor of  both  plaintiff  and  defendant,  who  had  passed  her 
while  she  was  securing  the  brood,  that  he  believed  she  had 
made  a  mistake;  that  he  thought  the  turkey  she  had  taken 
belonged  to  plaintiff  and  that  her  turkey  was  on  the  corner. 
Plaintiff,  missing  his  brood,  and  being  advised  by  Thick 
of  the  fact  that  defendant  had  taken  a  brood,  which  he 
(Thick)  believed  belonged  to  Ryan,  drove  over  to  defend- 
ant's farm  to  make  inquiries  about  his  property.  There,, 
defendant  admitted  possession  of  the  brood,  said  she  did  not 
know  whether  it  belonged  to  Ryan  or  not,  but  that  if  he  said 
it  did,  he  might  take  it.  At  that  time,  the  brood  was  in  a 
field  of  standing  oats  and  it  could  not  be  seen  or  captured. 
The  oats  were  cut  the  following  week.  A  few  days  later,, 
and  after  the  oats  were  cut,  a  note  was  written  by  plaintiff,, 
demanding  a  return  of  the  property,  and  threatening  suit 
if  it  was  not  returned.  Upon  receipt  of  this  note,  defend- 
ant claims  to  have  taken  the  turkey  and  her  brood,  one 
night  after  dark,  back  to  the  place  in  the  highway  where 
she  had  found  them,  and  there  liberated  them,  without  no- 
tice to  plaintiff,  and  he  has  never  regained  possession  of 
them.  Plaintiff,  knowing  nothing  of  the  return  (if  such  re- 
turn was  made),  commenced  suit  in  trover  on  August  29th,^ 
which  resulted  in  a  judgment  in  his  ^^^  favor  for  twenty- 
two  dollars.  Defendant  appealed  from  said  judgment  to- 
the  circuit  court,  where  it  was  reversed.  Plaintiff  has  re- 
moved the  case  to  this  court  for  review  on  writ  of  error. 
The  trial  court  charged  the  jury,  in  part,  as  follows:  'T 
charge  you,  further,  that  in  order  for  defendant  to  avoid 
the  liability  in  an  action  for  trover  she  must  have  returned 
the  turkeys  to  plaintiff,  before  suit,  and  the  fact  that  the 
turkeys  were  in  the  neighborhood  some  time  after  the  com- 
mencement of  the  suit  would  be  no  defense  to  this  action. 
Now,  counsel  ask  me  to  say  to  you  that  if  she  turned  the 
turkeys  loose  in  the  highway,  that  would  not  be  a  return,^ 
but  I  decline  to  give  it  in  that  form,  and  leave  it  a  question 
for  the  jury  to  determine,  whether  leaving  the  turkeys  where 
they  were  found  in  the  highway  was  a  return  of  the  turkeys 
to  the  plaintiff.  I  say  to  you  that  if  you  find,  considering 
the  nature  of  the  turkey,  in  view  of  all  the  circumstances 
in  this  case,  that  that  was  a  proper,  fair,  and  reasonable 
return  of  the  property  to  Mr.  Ryan,  if  they  were  his  tur- 
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keys,  and  she  did  that  before  the  suit,  and  she  is  sure  about 
the  date,  then  she  would  not  be  liable,  but  if  you  find  that 
the  leaving  of  them  that  distance  from  his  house,  at  that 
time  of  day,  or  evening,  or  night,  without  giving  him  any 
notice,  was  not  a  fair  and  reasonable  return  of  the  property, 
then  there  is  no  question  but  what  she  was  liable,  if  the 
turkeys  were  Mr.  Ryan's." 

We  think  error  is  properly  assigned  upon  this  instruc- 
tion. The  record  shows  that  it  is  the  nature  of  turkeys  to 
wander.  The  alleged  return,  the  fact  of  which,  as  to  time,. 
is  not  clear  upon  the  record,  was  not  such  a  return  as  would 
relieve  defendant  from  liability,  because  the  property  was 
not,  in  fact,  placed  in  plaintiff's  possession,  nor  was  he  noti- 
fied of  defendant's  act.  Assuming  that  defendant  did  just 
what  she  claims,  her  act  indicated  rather  a  desire  to  avoid 
liability  than  a  purpose  in  good  faith  to  repossess  plaintiff 
of  his  property. 

Plaintiff  assigns  error  upon  the  admission  of  an  adver- 
tisement, inserted  by  plaintiff,  in  a  local  newspaper,  to  the 
effect  that  ten  stray  turkeys  came  to  his  place  about  Octo- 
ber 12th.  We  think  the  exception  well  taken.  Plaintiff 
had  recovered  judgment  against  defendant  for  the  value 
'^^^^  of  the  property  on  September  20th.  That  judgment  put 
an  end  to  his  right  to  reclaim  the  property,  even  supposing 
the  property  advertised  to  have  been  identical  with  that 
in  litigation,  which  is  not  shown:  Kenyon  v.  Woodruff,  33 
Mich.  310.  But  the  admission  of  the  advertisement  may 
have  led  the  jury  to  infer  that  plaintiff  had  recovered  his 
property,  and  was  therefore  not  entitled  to  relief. 

Error  is  assigned  upon  other  portions  of  the  charge,  but 
as  the  case  must  be  reversed  for  the  reasons  stated,  it  is 
unnecessary  to  give  the  same  consideration,  particularly  as 
the  question  involved  therein  is  not  likely  to  arise  upon  an- 
other trial. 

The  judgment  is  reversed,  and  a  new  trial  granted. 

Hooker,  Moore,  McAlvay  and  Blair,  JJ.,  concurred. 


Conversions  of  Personal  Property  sufficient  to  sustain  an  action  of 
trover  are  considered  in  the  note  to  Boiling  v.  Kirby,  24  Am.  St.  Kep. 
795. 
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WICKHAM  V.  DETROIT  UNITED  RAnWAY. 

[160  Mich.  277,  125  N.  W.  22.] 

MASTEB  AND  SERVANT — Safe  Place  and  Appliances — Fel- 
low-servants.— From  the  rule  that  a  master  in  providing  a  safe  place 
or  safe  appliances  for  his  employes  cannot  invoke  the  defense  oi 
fellow-servant  to  evade  liability,  it  does  not  follow  that  an  employer 
can  be  held  responsible  for  the  transitory  negligent  act  of  an  employe 
in  the  use  of  a  proper  tool  or  instrumentality  in  a  negligent  manner, 
of  which  the  employer  can  have  no  knowledge,     (p.  439.) 

MASTER  AND  SERVANT— Safe  Place  and  Appliances — Fel- 
low-servants.— Where  a  sectionman,  who  is  a  fellow-servant  with 
the  conductor  on  a  street-car,  teiiiporarih'  leaves  a  wheelbarrow  so 
near  the  railway  track  that  it  strikes  the  conductor  while  he  is  on  the 
running-board  of  the  car  collecting  fares,  the  railway  company  is  not 
liable,  when  it  could  have  no  knowledge  of  the  negligence,     (p.  440.) 

Proctor  K.  Owens  and  Lehman,  Riggs  &  Lehman,  for  the 
appellant. 

Brennan,  Donnelly  &  Van  De  Mark,  for  the  appellee. 

277  STONE,  J.  This  is  an  action  on  the  case  for  damages 
for  a  personal  injury  to  the  plaintiff.  On  June  30,  1906, 
the  plaintiff  was  a  street-car  conductor  in  the  employ  of 
the  defendant.  He  was  thirty-five  years  old,  and  had  acted 
as  conductor  over  five  years.  On  the  day  in  question  he 
went  on  duty  at  the  Dix  avenue  car-barn  about  noon.  He 
was  conductor  on  what  was  known  as  the  "Baker  line," 
which  extends  from  said  car-barns  to  the  railroad  track  on 
North  ^''**  Chene  street.  At  the  time  of  the  injury,  the 
plaintiff's  car  was  running  in  an  easterly  direction  along  Dix 
avenue  between  Scotten  and  Hubbard  avenues.  It  was  an 
open  ear,  with  seats  extending  entirely  across  it,  and,  in  the 
discharge  of  his  duties,  he  was  required  to  be  on  a  run- 
ning-board extending  along  the  right-hand  side  of  the  ear. 
He  was  on  the  south  side  of  the  car.  Immediately  before 
he  was  injured,  the  plaintiff  was  collecting  fares,  which  re- 
quired him  to  look  north,  or  into  the  car.  While  thus  en- 
gaged his  legs  came  in  contact  with  a  loaded  wheelbarrow, 
a  part  of  which  extended  over  the  running-board  of  the  car, 
and  his  feet  were  knocked  from  under  him.  He  fell  upon 
the  pavement,  and  sustained  the  fracture  of  two  ribs  and 
other  injuries.  On  the  day  and  at  the  place  in  question,  the 
sectionmen  of  the  defendant  were  engaged  in  repairing  the 
tracks,  and  the  facts  showed  that  while  these  repairs  were 
in  progress  a  wheelbarrow  loaded  with  brick  was  left  at 
such  a  point  upon  the  pavement  that,  when  the  car  in  ques- 
tion came  along,  a  collision  between  the  wheelbarrow  and 
the  car  occurred.  The  only  reasonable  inference  is  that  the 
wheelbarrow  was  left  temporarily  in  the  position  in  which 
it  was  by  one  of  the  sectionmen  of  the  defendant.     Upon 
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the  close  of  plaintiff's  ease  the  trial  judge  directed  a  ver- 
dict for  the  defendant,  on  which  ruling  error  is  assigned  by 
the  plaintiff,  and  the  case  is  here  upon  writ  of  error. 

As  we  understand  the  plaintiff's  position,  no  claim  is 
made  that  the  wheelbarrow  which  caused  the  injury  had 
been  left  in  the  position  in  which  it  was  at  .the  time  the 
injury  occurred  for  a  sufficiently  long  time  to  give  the  de- 
fendant constructive  notice  of  its  presence,  and  no  claim 
is  made  that  any  of  the  servants  of  the  defendant  were  in- 
competent, and,  no  defect  in  the  roadbed  nor  instrumen- 
talities furnished  the  defendant's  servants  appearing,  we 
come  to  the  question  of  defendant's  liability. 

The  learned  circuit  judge,  in  his  charge  directing  a  ver- 
dict for  the  defendant,  said:  *'It,  perhaps,  is  a  reasonable 
inference  to  say  from  the  ^"^^  proofs — reasonable  at  least 
for  the  purpose  of  this  motion — that  the  wheelbarrow  was 
left  in  the  position  in  which  it  was  at  the  time  of  the  col- 
lision by  one  of  the  defendant 's  employes.  Now,  gentlemen 
of  the  jury,  was  the  act  of  that  employe  in  placing  that 
wheelbarrow  where  it  would  come  in  collision  with  a  pass- 
ing car  the  act  of  the  defendant  company?  It  had  provided 
a  safe  place  for  the  plaintiff  here  to  work  when  it  gave  him 
a  proper  car,  and  when  it  provided  for  the  operation  of  that 
car  a  proper  roadbed.  Was  that  safe  place  so  provided 
made  unsafe  by  the  act  of  the  workmen  in  leaving  that 
wheelbarrow  where  it  would  overlap  an  approaching  car? 
That  is  to  be  answered,  probably,  in  the  affirmative.  The 
act  of  the  workman  in  that  respect  in  leaving  that  wheel- 
barrow in  that  precise  position  was  an  act  of  negligence 
on  his  part.  But  was  it  such  an  act  of  negligence  as  makes 
the  defendant  company  responsible  for  the  workman's  mis- 
conduct? In  my  view  that  question  must  be  answered  nega- 
tively. Why?  Bearing  in  mind  that  the  roadbed  was  a 
safe  place,  any  change  in  its  condition  which  made  it  unsafe 
grew  out  of  the  temporary  act  of  that  workman  leaving 
that  wheelbarrow  in  that  particular  position.  The  danger 
arose,  not  from  any  permanent  condition  of  that  track,  but 
grew  out  solely  and  alone  of  a  transitory  act  of  a  workman 
while  engaged  in  repairing  the  track There  is  noth- 
ing in  this  record  from  which  it  could  be  inferred  that  that 
wheelbarrow  had  been  there  for  any  length  of  time ;  for  all 
that  this  proof  shows  that  wheelbarrow  may  not  have  been 
there  for  a  minute  at  the  time  that  car  approached.  Con- 
sequently there  can  be  no  claim  that  the  defendant  company 
knew  that  the  wheelbarrow  was  there.  Nor  can  there  be 
any  claim  that  the  wheelbarrow,  in  point  of  fact,  had  been 
there  sufficiently  long  so  that  the  company  should  have  as- 
certained its  presence.  These  features  are  not  present  in 
this  case." 
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To  support  his  position,  the  plaintiff  has  cited  a  large 
number  of  cases  in  this  court  upon  the  question  of  the  non- 
delegable duty  of  the  employer  to  provide  a  safe  place  to 
work,  among  which  is  the  case  of  Balhoff  v.  Michigan  Cent. 
R.  R.  Co.,  106  Mich.  606.  65  N.  W.  592.  An  examination  of 
that  case  wiU  show  that  the  plaintiff  was  injured  by  rea- 
son of  a  permanent  defective  condition  of  the  track,  allow- 
ing the  formation  of  ice  on  the  track  and  rails,  and  the 
^****  question  of  the  defendant's  negligence  in  not  foreseeing 
the  probability  of  such  a  condition,  from  the  attending  cir- 
cumstances, was  left  to  the  jury.  Justice  Grant,  in  a  con- 
curring opinion  in  that  case,  said:  "This  is  not  the  case  of 
an  obstruction  suddenly  placed  upon  the  track,  or  of  a  sud- 
den defect  in  the  roadbed,  without  the  fault  of  the  defend- 
ant, and  for  which  it  is  not  liable  unless  it  had  actual  or 
constructive  notice." 

We  think  that  the  numerous  cases  cited  by  the  plaintiff 
can  all  be  distinguished  from  the  case  at  bar.  We  have 
not  the  space  here  to  notice  all  of  them. 

Sadowski  v.  Michigan  Car  Co.,  84  Mich.  100,  47  N.  W.  598, 
involved  the  failure  of  the  defendant  to  furnish  a  safe  place 
to  work,  and  the  negligence  consisted  in  leaving  a  ditch, 
which  had  been  dug  the  night  before,  unguarded,  the  dig- 
ging of  which  had  been  performed  under  the  direction  of  a 
vice-principal  of  the  defendant. 

Gillespie  v.  Grand  Trunk  Ry.  Co.,  150  Mich.  303,  113  N. 
W.  1116,  involved  the  failure  of  the  defendant  company  to 
remove  gravel  from  between  and  outside  its  rails,  the  same 
having  been  allowed  to  remain  there  for  a  period  of  from 
two  or  four  days.  The  question  of  notice  was  also  in  the 
case. 

McClarney  v.  Chicago  etc.  Ry.  Co.,  80  Wis.  277,  49  N.  W. 
963 :  We  do  not  think  that  this  case  is  in  point,  as  the  negli- 
gence of  the  defendant  consisted  in  allowing  old  snow  and  ice 
to  accumulate  on  the  tracks.  The  court  said  --  "This  condition 
of  things  had  continued  nearly  all  winter,  and  snow  between 
the  tracks  was  piled  up  to  the  depth  of  two  or  three  feet. 
....  The  learned  circuit  court  held,  and,  as  we  think,  prop- 
erly, that  if  the  accident  was  caused  by  the  new  fallen  snow 
of  the  previous  night,  no  negligence  could  be  imputed  to  the 
company  for  not  having  removed  it,  because  it  had  not  had 
a  sufficient  time  to  do  so  before  the  accident." 

We  think  that  there  can  be  no  question  as  to  the  law  in 
this  state  in  a  case  like  the  one  presented  in  this  record. 
The  authorities  cited  by  the  plaintiff  relate  to  the  rule  that 
^'^^  the  master,  in  the  performance  of  the  nondelegable  duty 
of  providing  a  safe  place  for  his  employes  to  work,  cannot 
invoke  the  defense  of  fellow-servant  to  evade  liability. 
This  is  a  sound  doctrine  when  applied  to  situations  where 
the  master  has  failed  to  provide  a  reasonably  safe  place  to 
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-work,  or  has  failed  to  supply  reasonable  safe  appliances. 
It  does  not  follow,  however,  that  the  employer  can  be  held 
responsible,  for  the  transitory  negligent  act  of  a  coemploye 
of  the  plaintiff,  which  negligence  occurs  in  the  use  of  a 
proper  tool  or  instrumentality  in  a  negligent  manner,  where 
the  defendant,  in  the  nature  of  the  case,  could  have  no 
knowledge  of  the  condition,  or  the  act  of  the  fellow-servant. 
Had  the  plaintiff  been  injured  by  a  defective  condition  of 
the  roadbed  upon  which  the  car  was  traveling  at  the  time  of 
the  injury,  or  had  the  defendant  company  provided  unsafe 
instrumentalities  for  the  use  of  the  sectionmen  in  the.  work 
of  repairing  the  track,  there  would  be  force  in  the  plaintiff's 
claim.  We  have  held  that  where  a  master  provides  a  rea- 
sonably safe  place  for  his  servant  to  work,  and  has  provided 
reasonably  safe  appliances  with  which  to  work,  and  provides 
reasonable  inspection  to  see  that  the  instrumentalities  and 
premises  are  kept  in  a  reasonably  safe  condition,  he  has  ful- 
filled his  obligation  to  his  servant.  The  master,  however,  is 
not  an  insurer  for  the  negligent  transitory  act  of  a  work- 
man who  uses  an  admittedly  safe  appliance  in  a  negligent 
manner:  Miller  v.  Michigan  Cent.  R.  R.  Co.,  123  Mich.  374, 
82  N.  W.  58.  In  the  case  cited  the  foreman  of  a  section 
gang  was  injured  by  the  improper  loading  of  a  freight  car  by 
its  crew.  There  was  also  the  negligence  of  the  station  agent 
in  failing  to  properly  inspect  the  loaded  car.  A  timber  pro- 
jected from  one  of  the  cars  and  struck  the  section  foreman, 
who  was  working  with  his  men  surfacing  the  track  of  the 
defendant  company.  Justice  Moore,  in  an  opinion  reversing 
a  judgment  for  the  plaintiff,  said: 

"The  trial  judge  was  in  doubt  as  to  whether  he  ought 
to  have  charged  the  jury  that  the  conductor  and  the  station 
agent,  who  were  responsible  for  the  loading  of  the  ^^^  tim- 
ber, were  fellow-servants  with  the  plaintiff  or  not.  He  ex- 
pressed himself  as  of  the  opinion  that  the  cases  decided  in 
this  court  were  not  harmonious,  and  that  under  the  later 
cases  he  ought  to  allow  the  case  to  go  to  the  jury.  He 
doubtless  referred  to  the  cases  of  Balhoff  v.  Michigan  Cent. 
R.  R.  Co.,  106  Mich.  606,  65  N.  W.  592 ;  Anderson  v.  Michi- 
gan Cent.  R.  R.  Co.,  107  Mich.  591,  65  N.  W.  585;  McDon- 
ald V.  Michigan  Cent.  R.  R.  Co.,  108  Mich.  7,  65  N.  W.  597. 
A  reference  to  these  cases  will  show  that  each  of  them  an- 
nounced the  doctrine  that  it  was  the  duty  of  the  master  to 
provide  a  reasonably  safe  place  to  work,  and  machinery, 
tools,  or  appliances  in  a  reasonably  safe  condition  with 
which  to  work,  and  that  this  was  a  duty  which  could  not  be 
delegated  by  the  master,  so  as  to  escape  liability.  If  the 
master  has  provided  a  safe  place  to  work,  or  tools,  machin- 
ery and  appliances  reasonably  safe  with  which  to  work, 
these  cases  do  not  indicate  that  the  negligent  use  of  these 
things  by  a  fellow-employe  would  make  the  master  liable. 
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These  cases,  as  applied  to  the  testimony  in  the  case  at  bar, 
restricted  as  it  was  by  the  court  to  the  third  count  in  the 
declaration,  did  not  justify  a  submission  of  the  -case  to  the 
jury  upon  the  theory  that  the  station  agent  and  conductor 
were  not  fellow-servants.  In  that  respect  the  case  is  con- 
trolled by  Dewey  v.  Detroit  etc.  Ry.  Co.,  97  Mich.  329,  37 
Am.  St.  Rep.  348,  52  N.  W.  942,  56  N.  W.  756,  16  L.  R.  A. 
342,  22  L.  R.  A.  292 ;  Jarman  v.  Chicago  &  G.  T.*  Ry.  Co.,  98 
Mich.  135,  57  N.  W.  32 ;  Loranger  v.  Lake  Shore  etc.  Rv.  Co., 
104  Mich.  80,  62  N.  W.  137;  and  Frazee  v.  Stott.  120"Mich. 
624,  79  N.  W.  896.  The  last-named  cases  all  relate  to  the 
negligent  use  by  fellow-servants  of  cars,  machinery,  or  ap- 
pliances which  were  reasonably  safe  for  the  purposes  for 
which  they  were  intended.  Under  such  circumstances,  it  is 
held  that  the  negligence  of  the  fellow-servant  does  not  make 
the  master  liable.  If  the  distinction  we  have  pointed  out 
is  borne  in  mind,  we  think  it  will  be  found  the  decisions  are 
not  inharmonious." 

In  Loranger  v.  Lake  Shore  etc.  Ry.  Co.,  104  Mich.  80,  62 
N.  W.  137,  it  was  held  that  a  brakeman  and  seetionman  are 
fellow-servants,  and  Justice  Grant,  speaking  for  the  court, 
in  passing  upon  the  question  of  the  duty  of  the  master  to 
provide  a  safe  place,  employed  the  following  language :  "The 
defendant  had  furnished  a  good  roadbed,  and  in  this  re- 
spect had  done  its  duty  in  furnishing  a  safe  place.  ^^^  It 
was  rendered  unsafe  temporarily  by  the  act  of  a  fellow- 
servant.  In  order  to  bind  defendant,  actual  notice  of  the 
obstruction  must  be  shown,  or  it  must  be  shown  to  have 
existed  for  such  a  length  of  time  that  the  law  will  imply 
notice.  Neither  is  shown  or  claimed.  This  is  another  at- 
tempt to  avoid  nonliability  for  the  acts  of  a  fellow-servant 
by  invoking  the  doctrine  of  a  safe  place:  Jarman  v.  Chicago 
&  G.  T.  Ry.  Co.,  98  Mich.  135,  57  N.  W.  32,  and  authorities 
there  cited;  Pittsburgh  etc.  R.  Co.  v.  Adams,  105  Ind.  151, 
5  N.  E.  187." 

A  strong  case  in  point  is  that  of  Haskell  &  Barker  Car 
Co.  V.  Przezdziankowski,  170  Ind.  1,  127  Am.  St.  Rep.  352, 
83  N.  E.  626,  14  L.  R.  A.,  N.  S.,  972. 

In  the  case  at  bar  the  trial  court  clearly  pointed  out  why 
the  defendant  is  not  liable  to  the  plaintiff,  and  distinguished 
the  situation  here,  where  the  negligent  act  is  a  transitory, 
momentary  one,  occurring  from  the  very  work  of  making  the 
premises  safe,  by  improper  use  of  a  safe  appliance^  from 
the  position  taken  by  the  plaintiff. 

We  find  no  error  in  the  record,  and  the  judgment  below 
is  affirmed. 

Ostrander,  McAlvay,  Brooke  and  Blair,  JJ.,  concurred. 

The  Doctrine  of  Assumption  of  BisTc  and  Contributory  Negligence  in 
the  law  oi  master  and  servant  is  considered  in  the  notes  to  Houston 
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etc.  Ey.  Co.  v.  De  Walt,  97  Am.  St.  Eep.  884;  Brazil  Block  Coal  Co.  v. 
Gibson,  98  Am.  St.  Eep.  289. 

Where  by  the  Negligence  of  a  Fellow-servant  an  empty  truck  is  placed 
near  a  railroad  track,  where  it  is  struck  by  a  "pony  engine"  used 
by  the  employer  in  his  manufacturing  establishment,  whereby  injury 
results  to  an  employe,  the  employer  is  not  liable:  Haskell  &  Barker 
Car  Co.  V.  Przezdziankowski,  170  Ind.  1,  127  Am,  St.  Eep.  352. 

As  to  Who  is  a  Fellow-servant  and  Who  a  Vice-principal,  see  the  note 
to  Mast  V.  Kern,  75  Am.  St.  Eep.  584.  A  railroad  section  foreman 
is  not  a  fellow-servant  with  the  crew  running  a  mixed  freight  and 
passenger  train:  Mobile  etc.  B.  E.  Co.  v.  Hicks,  91  Miss.  273,  124 
Am.  St.  Eep.  679. 


MADAY  V.  ROTH. 

[160  Mich.  289,  125  N.  W.  13.] 

VENDOR  AND  VENDEE. — Mere  Defaxilt  in  Payments  by  the 
Vendee  does  not  work  a  forfeiture,     (p.  442.) 

VENDOE  AND  VENDEE. — A  Declaration  of  Forfeiture  for 
nonpayment  of  installments  by  a  vendee  must  be  clear  and  unam- 
biguous, conveying  an  unquestionable  purpose  to  insist  that  the  for- 
feiture has  accrued.  Such  a  purpose  is  not  deducible  from  a  notice 
to  quit  or  pay  the  amount  due.     (p.  442.) 

VENDOR  AND  VENDEE. — ^Parol  Assent  by  a  Vendor  to  an 
Assignment  by  the  vendees  of  their  interest  is  a  waiver  of  the  provi- 
sions of  the  contract  prohibiting  a  transfer  without  the  written  con- 
sent of  the  vendor,     (p.  442.) 

VENDOR  AND  VENDEE— Estoppel  to  Assert  Forfeiture.— 
Wbere  the  assignee  of  a  vendee  relies  upon  the  vendor's  parol  assent 
to  the  assignment,  and  makes  payments  by  virtue  of  such  assent, 
the  vendor  is  estopped  to  assert  any  right  otherwise  accruing  from  a 
forfeiture  against  the  vendee,     (p.  442.) 

VENDOR  AND  VENDEE— Re-entry.— Where  No  Forfeiture 
has  been  worked,  a  valid  re-entry  by  a  vendor  cannot  be  made,  even 
if  peaceable  possession  is  obtained,     (p.  443.) 

VENDOR  AND  VENDEE — Change  of  Possession  by  Delivery 
of  Keys, — The  delivery  of  the  key*  of  premises  by  the  vendee  to  a 
brother  of  the  vendor,  for  delivery  to  the  assignee  of  the  vendee, 
does  not  amount  to  a  re-entry  by  the  vendor  while  the  vendee's  tenant 
remains  in  possession,     (p.  443,) 

Chamberlain,  May,  Denby  &  Webster,  for  the  complainant. 

Jasper  C.  Gates,  for  the  defendant. 

2»o  STONE,  J.  The  complainant  filed  his  bill  of  com- 
plaint in  the  Wayne  circuit  court,  in  chancery,  to  compel 
specific  performance  of  a  certain  land  contract  dated  May 
18,  1907,  and  entered  into  between  the  defendant  as  vendor, 
and  Otto  Gregory  and  Elizabeth  Gregory,  his  wife,  as  ven- 
dees. The  defendant  answered,  and,  the  cause  being  at  issue, 
was  heard  upon  an  examination  of  the  w^itnesses  in  open 
court.  A  careful  examination  of  the  record  and  briefs  of 
counsel  has  led  us  to  the  conclusion  that  the  learned  circuit 
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judge  who  heard  the  cause  and  saw  the  witnesses  properly 
disposed  of  the  case,  and  we  adopt  the  language  of  his  opin- 
ion as  follows: 

"The  defendant  was  the  vendor  under  a  land  contract, 
in  which  Otto  Gregory  and  Elizabeth  Gregory,  his  wife, 
were  vendees.  The  latter,  being  in  default  upon  payments 
^"*  due,  were  served  upon  December  21,  1909,  with  a  notice 
to  quit  the  premises.  This  notice  calls  upon  the  vendees 
'to  deliver  up  possession  of  the  described  premises  which 
you  now  hold  of  me  as  my  tenants  or  pay  to  me  the  rent 
now  due  for  said  premises,  for  which  you  are  justly  indebted 
to  me  and  which  you  have  neglected  to  pay.' 

"Thereafter  the  Gregorys  opened  negotiations  with  the 
complainant  for  the  sale  of  their  equity  in  the  contract  to 
him.  Before  consummating  a  purchase  of  their  interest, 
Maday  obtained  the  vendor's  verbal  assent  to  an  assignment 
of  the  vendees'  right  under  the  contract  to  himself.  Upon 
obtaining  this  consent  Maday,  for  a  consideration  of  one 
hundred  dollars,  procured,  on  December  31,  1908,  a  written 
assignment  to  himself  from  the  Gregorys  of  all  their  right, 
title,  and  interest  in  and  to  the  affected  premises. 

"Upon  January  2,  1909,  the  Gregorys  vacated  the  prem- 
ises, but  a  tenant  holding  under  them,  and  from  whom  they 
had  received  rent  in  payment  of  a  holding  to  January  18, 
1909,  remained  in  possession  until  the  latter  date.  Upon 
January  4,  1909,  Maday  made  due  tender,  as  the  contract 
permitted,  of  all  the  remaining  money  due  under  it,  de- 
manded a  deed  of  the  premises,  and  being  refused,  filed  this 
bill  January  9,  1909,  seeking  specific  performance  of  the 
contract.  Upon  January  2,  1909,  defendant's  brother  ob- 
tained the  keys  to  the  property  from  a  neighbor,  with  whom 
Mrs.  Gregory  had  left  them  for  delivery  to  Maday. 

"Mere  default  had  not  worked  a  forfeiture  at  the  time 
the  notice  to  quit  was  served.  Nor  did  that  notice  in  terms 
constitute  a  declaration  of  forfeiture.  A  declaration  of  for- 
feiture must  be  clear  and  unambiguous,  conveying  an  un- 
questionable purpose  to  insist  that  the  forfeiture  has  accrued. 
No  such  purpose  is  deducible  from  the  notice  given:  Mur- 
phy V.  Mclntyre,  152  Mich.  591,  116  N.  W.  197;  Miner  v. 
Dickey,  140  Mich.  518,  103  N.  W.  855. 

"The  parol  assent  to  an  assignment  of  the  vendees'  in- 
terest was  a  valid  waiver  of  the  provisions  of  the  contract 
prohibiting  a  transfer  v/ithout  the  written  consent  of  the 
vendor:  Peters  v.  Canfield,  74  Mich.  498,  42  N.  W.  125. 
Moreover,  had  there  been  a  valid  forfeiture,  Maday 's  re- 
liance upon  Mrs.  Roth's  parol  assent,  and  his  payment  of 
money  by  virtue  of  it,  would  now  estop  her  from  insisting 
upon  any  right  otherwise  accruing  from  such  a  forfeiture. 
She  could  not  be  permitted  to  take  inconsistent  ^^  posi- 
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tions  with  him  to  his  prejudice,  when  his  own  conduct  was 
characterized  throughout  by  entire  good  faith. 

"It  is  insisted  that  the  vendor  had  regained  peaceable 
possession  of  the  premises  through  her  brother.  No  for- 
feiture having  been  worked,  valid  re-entry  could  not  be 
made,  even  if  peaceable  possession  had  been  obtained :  Mur- 
phy V.  Mclntyre,  152  Mich.  591,  116  N.  W.  197.  However, 
it  seems  to  me  that  no  reason  exists  for  construing  the 
brother's  conduct  in  obtaining  the  keys  as  amounting  to  a 
repossession.  The  keys  were  deposited  for  delivery  to  Ma- 
day.  But  more  vital  still  is  the  fact  that  the  Gregorys' 
tenant  remained  in.  possession  until  after  the  filing  of  the 
bill,  under  a  right  of  occupancy  derived  through  the  ven- 
dees. This  is  wholly  inconsistent  with  the  claim  of  re-entry 
made  by  the  defendant.  The  tenant's  possession  was  the 
possession  of  the  vendees. 

"A  decree  may  be  taken  as  prayed." 

The  decree  of  the  court  below  appears  to  be  in  due  form, 
and  the  same  will  be  affirmed,  with  costs  of  this  court  to 
the  complainant. 

Ostrander,  McAlvay,  Brooke  and  Blair,  JJ.,  concurred. 


A  Vendor  may  Waive  His  Bight  to  Declare  a  Forfeiture  on  the 
ground  that  payments  have  not  been  made  at  the  times  stipulated  for: 
Phillips  V.  Herndon,  78  Tex.  378,  22  Am.  St.  Bep.  59;  Alexander  v. 
Jackson,  92  Cal.  514,  27  Am.  St.  Eep.  158;  Keator  v.  Ferguson,  20 
S.  D.  473,  129  Am.  St.  Eep.  947.  Where  a  vendor,  out  of  nineteen 
installments  of  the  purchase  price,  accepts  seventeen  from  a  few 
days  to  a  few  months  after  maturity,  he  thereby  waives  a  provision 
making  time  of  the  essence,  and  cannot  thereafter  declare  a  forfeiture 
antil  after  demand  for  payment  and  the  lapse  of  a  reasonable  time 
or  by  giving  specific  notice  of  an  intention  to  claim  a  forfeiture: 
Douglas  V.  Hanbury,  56  Wash.  63,  134  Am.  St.  Eep.  1096. 


AVIKAINEN  V.  BALTIC  MINING  COMPANY. 

[160  Mich.  375,  125  N.  W.  &45.] 

MASTEB  AND  SEEVANT — Fellow-servants. — The  Negligence 
of  a  Mining  Employ^,  who  by  reason  of  seniority  is  director  of  the 
operations  of  himself  and  his  working  mate,  in  permitting  the  latter 
to  descend  by  a  wornout  rope  not  intended  for  that  purpose,  or  in  not 
procuring  a  safe  rope,  is  not  the  negligence  of  the  master,  but  that 
of  a  fellow-servant,     (p.  446.) 

P.  H.  O'Brien,  for  the  appellant. 

Allen  F.  Rees,  for  the  appellee. 

»7«  HOOKER,  J.     In  the  annexed  diagram,  A.  B,  and  C 
are,  respectively,  the  fourth,  fifth,  and  sixth  levels  in  the 
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Baltic  mine.     The  letters  O,  0,  O,  represent  a  stope  from 
the  fifth  level,  in  the  bottom  of  which  is  waste  rock,  which 


has  been  broken  down  by  miners  from  the  overhanging 
wall  above.  This  rock  is  refuse,  and  is  left  there.  W,  X, 
Y,  and  Z  represent  places  called  "mills,"  being  spaces  left 
at  intervals  in  the  refuse  rock,  into  which  ore-bearing  rock, 
which  has  been  broken  down,  is  thrown,  to  be  ^'^'^  loaded 
on  a  car  which  runs  in  drift  or  level  5.  They  are  also  the 
places  through  which  the  miners  ascend  to  and  descend 
from  the  top  of  the  accumulated  refuse,  the  place  where 
they  work.  The  sides  of  the  mills  are  walled  up,  and  lad- 
ders are  furnished  and  used  by  the  miners  in  ascending  and 
descending,  and  no  provision  is  made  for  any  other  method 
of  access.  Ropes  are  furnished  and  used  for  drawing  up 
tools,  water,  etc.,  and  they  are  sometimes  used  by  the  min- 
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ers  as  a  means  of  ascent  and  descent,  especially  when  rock 
is  being  thrown  in  the  mill  for  loading,  when  the  ladder  is 
removed.  Apparently  the  miners  prefer  to  use  the  rope, 
rather  than  to  take  the  trouble  to  put  down  and  take  up 
the  ladder;  but  they  are  forbidden  to  use  mills,  in  which 
rock  is  being  thrown,  for  ascent  and  descent. 

The  plaintiff  was,  at  the  time  of  the  accident,  what  is 
called  a  "stemmer,"  which  we  understand  to  mean  that  he 
is  a  miner  who  is  engaged  in  place  of  another  temporarily 
absent.  Whether  his  regular  business  in  the  mine  was 
stemming,  or  whether  he  was  only  temporarily  so  engaged, 
we  cannot  ascertain  from  the  record,  and  it  is  not  apparent 
that  it  would  make  any  difference.  He  had  worked  as  a 
miner  for  six  months.  On  the  day  on  which  the  accident 
occurred,  he — plaintiff — was  engaged  in  drilling  at  the  place 
marked  "K"  with  a  miner  whose  mate  had  been  disabled. 
Kangas,  plaintiff's  mate  at  that  time,  directed  plaintiff  to 
get  a  pail  of  water  from  a  hole  in  drift  5.  It  is  marked  "D" 
in  the  diagram.  There  were  two  ways  which  he  might 
have  taken  to  go  to  the  hole.  He  might  have  gone  to  the 
mill  marked  **Y"  and  descended  by  a  ladder.  He  chose 
to  go  do^vn  by  a  rope  in  mill  W,  which  rope  was  fastened 
to  a  rail  lying  across  the  mill,  as  he  had  done  many  times 
before.  While  suspended  by  the  rope,  it  broke,  and  he  fell, 
injuring  himself,  and  has  brought  this  action  against  the 
mining  company  to  recover  damages  for  the  injury.  The 
learned  circuit  judge  directed  a  verdict  for  defendant,  and 
plaintiff  has  api)ealed. 

The  rope  was  badly  worn.  The  evidence  shows  that 
^''®  the  ropes  are  furnished  to  the  miners  on  request,  for  the 
purpose  stated;  that  when  a  rope  is  worn  out  the  miner 
asks  for  a  new  one,  and  if  they  think  a  rope  too  old  for 
use  they  do  not  use  it.  That  was  the  condition  of  this  rope, 
and  Kangas  had  been  directed  to  get  a  new  one.  It  was 
against  orders  to  go  down  mill  W  where  the  rock  was 
dumped,  and  it  was  the  rule  that  the  mill  where  the  ladder 
was  should  be  used,  and  Kangas  testified  that,  had  the  mine 
captain  caught  them  going  down  through  that  mill,  where 
the  rock  was  dumped,  they  mig)it  have  had  trouble.  He 
said  the  reason  they  used  it  was  because  it  was  not  so  high 
and  was  a  nearer  way  to  the  water  hole.  He  said  on  recross- 
examination : 

"We  used  both  the  rope  and  a  piece  of  ladder  to  go  down. 
We  used  whichever  was  handy.  We  used  that  for  the  rea- 
son that,  if  we  used  the  ladder,  it  would  have  been  necessary 
to  pull  them  up  every  time,  and  we  machine  men,  when  we 
were  going,  we  just  used  the  rope.  Nobody  ever  told  us 
anything  about  using  the  rope.  We  didn't  have  no  order 
to  use  the  rope  to  go  up  and  down.     We  used  that  because 
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we  didn't  have  no  other  order,  and  we  thought  that  was 
the  quickest  way.  We  knew  it  was  the  regular  rule  of  the 
mine  to  use  the  mill  where  the  ladder  was  when  we  wanted 
to  go  up  and  down.  That  is  a  general  rule.  We  had  no 
business  to  go  down  there  with  the  rope." 

The  negligence  charged  was  the  furnishing  of  a  worn- 
out  or  rotten  rope,  and  it  was  the  theory  of  the  plaintiff 
that,  in  allowing  plaintiff  to  go  down,  Kangas  acted  as  a 
master.  The  last  thing  said  before  the  charge  was  by  plain- 
tiff's counsel,  and  it  was  that: 

"My  contention  is — and  I  will  frankly  say  that,  if  we 
cannot  maintain  that  contention  as  a  matter  of  law,  we 
have  no  case — that  the  miner,  Louis  Kangas,  in  allowing  the 
plaintiff  to  use  that  rope  to  go  down  into  that  mill  in  that 
stope,  acted  as  the  master  as  far  as  Mr.  Avikainen  was 
concerned  as  a  stemmer.  If  that  miner  represented  the 
master,  and  if  it  was  carelessness  on  his  part  to  allow  the 
stemmer  to  use  the  rope,  that  was  carelessness  on  the  part 
of   the    defendant,    and    it    is   the    particular    carelessness 

"'^^  charged  in  our  declaration While  I  will  admit 

that  it  is  a  narrow  proposition,  I  claim  that  in  allowing 
the  plaintiff  to  use  that  rope  the  miner,  Kangas,  represented 
the  master;  and  if  that  propositioi;,  as  a  proposition  of  law, 
is  not  true,  if  it  is  not  the  law,  then  I  will  say  frankly  to 
this  court  that  we  have  no  case,  because  I  want  to  get  the 
thing  just  as  clear  before  the  court  as  I  can.  There  is  no 
necessity  of  citing  decisions  on  that  point." 

Upon  this  statement  the  court  directed  the  verdict.  The 
rope  was  new  when  it  was  put  in  use.  It  had  become  worn 
by  long  use.  It  was  not  designed  to  be  used  for  climbing 
or  descending,  and,  if  we  understand  the  testimony  aright, 
it  was  unfit  for  raising  drills,  and  was  no  longer  used  for 
that  purpose,  Kangas  having  been  ordered  to  get  a  new  one. 
If  there  was  any  negligence  upon  which  plaintiff  may  re- 
cover, it  is  the  failure  of  Kangas  to  get  a  new  rope  for 
another  purpose,  thereby  making  it  possible  for  his  fellow- 
servant  to  be  injured  through  an  improper  use  of  the  rope 
and  a  disobedience  of  orders.  We  are  of  the  opinion  that 
no  negligence  on  the  part  of  the  master  was  shown,  and 
that,  if  Kangas  was  negligent  in  omitting  to  get  a  new  rope, 
or  allowing  plaintiff  to  attempt  a  descent  of  the  rope  (if 
he  knew  of  his  intention  to  do  so),  it  was  the  negligence  of 
a  fellow-servant.  Kangas  was  simply  a  fellow-miner,  who 
by  reason  of  seniority  was  director  or  boss  of  their  opera- 
tions, much  as  a  section  foreman  is  to  a  section  gang  on  a 
railroad. 

The  judgment  is  affirmed. 

Montgomery,  C.  J.,  and  Ostrander,  Moore  and  Stone,  JJ., 
concurred. 
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The  Duty  of  Mine  Ovmers  to  Prevent  Injury  to  Their  "Employes  is 
the  subject  of  a  note  to  Wellston  Coal  Co.  v.  Smith,  87  Am.  St.  Rep. 
557. 

As  to  Who  is  a  Vice-principal  and  Who  a  Fellow-servant,  see  the  note 
to  Mast  V.  Kern,  75  Am.  St.  Rep.  584.  The  test  to  determine  whether 
a  particular  servant  is  a  vice-principal  or  a  fellow-servant  is  whether 
or  not  he  has  been  placed  by  his  employer  in  a  position  of  control 
or  authority  over  his  coemploye:  Kelly  Island  Lime  etc.  Co.  v.  Paehuta, 
69  Ohio  St.  462,  100  Am.  St.  Rep.  706.  See,  also,  Bell  v.  Rocheford,  78 
Neb.  304,  126  Am.  St.  Rep.  595. 


PEOPLE  V.  CARLSON. 

[160  Mich.  426,  125  N.  W.  361.] 

*  ASSAUIiT — Necessity  of  Physical  CJontact. — An  assault  may 
be  committed  without  actually  touching  the  person  of  the  one  as- 
saulted,    (p.  449.) 

EAPE — Assault  to  Commit. — Evidence  that  the  accused  en- 
ticed a  girl  ten  years  old  to  a  secluded  place  and  there  requested  her 
to  have  sexual  intercourse  with  him,  and  on  her  refusal  threatened 
to  shoot  her,  asking  her  little  brother  who  was  with  them  to  feel 
of  the  revolver  in  his  pocket  and  using  phj^sical  violence  on  him  by 
dragging  him  into  the  bullrushes  and  telling  him  he  would  be  shot 
if  he  screamed,  is  sufficient  to  support  a  conviction  for  assault  with 
intent  to  commit  rape,  although  he  did  not  lay  hands  on  her  or  draw 
a  revolver,     (p.  450.) 

O'Brien  &  Le  Gendre,  for  the  appellant. 

W.  J.  MacDonald,  prosecuting  attorney,  for  the  people. 

'*^''  McALVAY,  J.  Respondent  was  convicted  before  the 
circuit  court  for  Houghton  county  of  an  assault  with  in- 
tent to  commit  the  crime  of  rape  upon  a  female  child  of  the 
age  of  ten  years. 

The  case  is  here  upon  exceptions  before  sentence.  The 
crime  was  charged  to  have  been  committed  on  Monday, 
July  5,  1909,  which  was  celebrated  as  the  Fourth.  Respond- 
ent, of  the  age  of  seventeen  years,  had  been  celebrating  in 
Red  Jacket  that  day  with  other  young  men,  and  had  been 
drinking  more  or  less.  Between  3  and  4  o'clock  in  the  af- 
ternoon, he,  with  one  of  his  companions,  went  to  the  Copper' 
Range  depot,  and  sat  down  by  it.  After  sitting  there  a 
short  time,  his  companion  says  he  went  away,  leaving  Carl- 
son sitting  there.  The  girl  in  question,  and  her  brother, 
eight  years  old,  had  also  been  to  Red  Jacket,  and  were  on 
their  way  home  to  Centennial  Heights,  where  they  lived. 
They  first  saw  Carlson  and  a  companion  near  the  depot.  He 
stopped  the  children,  and  talked  to  them  and  gave  them  ten 
cents,  telling  them  to  go  back  and  spend  it  on  ice  cream 
and  candy.  They  went  back  and  spent  the  money,  return- 
ing within  a  short  time.     They  claim  that  both  young  men 
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W€re  still  at  the  depot.  Carlson,  leaving  the  other,  started 
after  them,  and,  catching  up,  began  to  talk  with  them,  and 
walked  on  with  them  until  they  came  to  the  railroad  track, 
when  he  said  that  his  brother  was  coming  with  six  ice  cream 
cones,  and  told  them  to  take  the  pathway  down  by  the  dam 
and  go  in  by  the  road,  and  he  would  follow  the  track  and 
meet  them  there.  They  went  to  the  place  as  directed,  and 
met  him  there  below  the  dam.  He  offered  the  girl  four 
dollars  if  she  would  lie  down  on  the  grass.  He  said  it  would 
be  all  over  quick.  The  girl  refused  to  lie  down,  and  he 
coaxed  and  begged  her  to  do  so,  raising  his  offer  to  eight 
dollars,  ten  dollars,  and  twelve  dollars.  He  mentioned  other 
girls  who  had  done  so  '^^  for  him  for  four  dollars.  She 
continued  to  refuse,  and  he  then  began  to  ask  her  the  kind 
of  stockings,  drawers,  and  garters  she  wore.  He  rolled  up 
his  trousers  and  showed  her  his  green  stockings.  The  little 
girl  said  she  must  be  going.  Respondent  said  "No,"  that 
his  brother  would  soon  come,  and  they  could  have  all  the 
ice  cream.  He  then  asked  them  to  go  to  another  place  where 
his  brother  would  be,  and  they  went  with  him  through  the 
bullrushes  and  swamp  farther  away  into  the  bushes.  Here 
he  begged  and  coaxed  her  to  lie  down,  and  she  again  re- 
fused. He  then  threatened  to  shoot  her  if  she  did  not  do 
so,  which  greatly  frightened  her.  He  asked  the  little  boy 
to  feel  the  revolver  in  his  pocket.  The  boy  felt  on  the  place 
indicated,  but  could  not  tell  what  he  felt.  Respondent 
grabbed  the  boy  and  dragged  him  into  the  bullrushes,  saying 
that  he  would  shoot  him  if  he  screamed.  The  girl  then  ran 
away  up  to  the  top  of  the  hill,  where  she  heard  her  brother 
call  to  her.  She  called  back  and  waited  for  him  until  he 
came  up.  Respondent,  after  letting  the  boy  go,  ran  through 
the  bushes  toward  his  home.  The  children  started  toward 
home.  They  were  crying  hard  when  they  met  a  man  and 
his  wife,  and  told  what  had  happened.  These  people  said 
they  would  bring  them  home.  On  the  way  the  little  girl 
saw  respondent,  and  pointed  him  out.  The  man  with  her 
started  after  him,  calling  to  him.  He  ran  away  toward 
Red  Jacket,  They  met  the  father  of  the  children  near  his 
home,  and  he  was  told  what  had  occurred.  The  girl  told 
her  mother  as  soon  as  she  could  sufficiently  compose  herself. 
The  testimony  of  the  children  is  corroborated,  except  as 
to  what  occurred  when  they  were  alone  with  respondent. 
As  to  that  they  are  not  contradicted  by  any  witness.  Re- 
spondent did  not  lay  hands  upon  the  girl.  He  did  not  show 
her  money,  and  he  did  not  draw  a  revolver.  The  defense 
offered  testimony  tending  to  show  that  he  was  under  the 
influence  of  liquor,  and  also  as  to  his  good  character.  The 
question  of  his  condition  as  to  intoxication  was  a  disputed 
question  of  fact  submitted  to  the  jury.  ^^®  The  case  as  pre- 
sented here  in  behalf  of  respondent  in  effect  accepts  the  facts 
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established  on  the  part  of  the  people  as  to  what  was  done 
by  respondent,  which  is  claimed  to  have  constituted  the  of- 
fense charged.  The  contentions  made  are:  (1)  That  no  as- 
sault was  proven,  and  consequently  a  verdict  of  not  ^iltj- 
should  have  been  instructed  by  the  court. 

It  is  urged  that  the  case  made  by  the  people  showed 
nothing  more  than  solicitations  or  threats  made  by  respond- 
ent. There  are  numerous  definitions  of  what  constitutes  an 
assault  given  by  courts  and  text-writers.  We  cite  two, 
which,  taken  together,  may  be  said  to  include  all  necessary 
elements : 

"An  assault  is  any  attempt  or  offer,  with  force  or  vio- 
lence, to  do  a  corporal  hurt  to  another,  whether  from  mal- 
ice or  wantonness,  with  such  circumstances  as  denote,  at 
the  time,  an  intention  to  do  it,  coupled  with  a  present  abil- 
ity to  carry  such  intention  into  effect":  3  Cyc,  p.  1020. 

"An  assault  is  any  unlawful  physical  force,  partly  or  fully 
put  in  motion,  creating  a  reasonable  apprehension  of  imme- 
diate injury  to  a  human  being":  2  Bishop  on  Criminal  Law, 
7th  ed.,  sec.  23. 

That  an  assault  may  be  committed  without  actually  touch- 
ing the  person  of  the  one  assaulted  is  not  disputed,  and 
no  authorities  are  required  in  support  of  the  proposition. 
Where,  as  in  this  case,  an  assault  is  threatened,  coupled 
with  an  unlawful  condition,  the  question  to  be  decided  is 
whether  the  acts  done  are  sufficient  to  be  submitted  to  a 
jury  to  find  an  assault  as  a  question  of  fact,  or  to  be  deter- 
mined by  the  court  as  one  of  law.  A  careful  examination 
of  the  undisputed  facts  in  this  case,  taking  into  considera- 
tion the  tender  years  of  these  children,  the  enticing  by  re- 
spondent, the  place  of  the  occurrence,  his  purpose  as  ex- 
pressed by  his  talk  with  the  girl,  his  threat  to  shoot  (indi- 
cating and  claiming  to  be  armed  with  a  revolver)  unless  she 
submitted  to  his  demand,  his  violent  '*^*  seizure  of  the  little 
boy  and  dragging  him  into  the  buUrushes  with  the  threat 
to  shoot  him  if  he  screamed,  all  taken  together,  satisfies  us 
that  the  question  of  an  assault  was  one  to  be  submitted  to 
the  jury  under  proper  instructions. 

It  is  insisted  that  this  court  has  held  to  the  contrary  in 
People  V.  Dowell,  136  Mich.  306,  99  N.  W.  23.  It  is  evident 
that  such  contention  is  founded  upon  the  following  words 
there  used:  "Actual  violence  or  actual  assault  is  essential 
to  the  commission  of  this  crime." 

We  deny  that  the  fair  inference  from  this  language  is  as 
claimed  by  respondent.  The  statement  must  be  taken  in 
connection  with  the  context,  and  the  case  there  considered. 
It  can  be  construed  to  mean  no  more  than  that  an  assault 
was  a  material  element  of  the  offense  charged,  and  must  be 
proved. 

Am.  St.  Eep.,  Vol.  136 — 29 
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In  another  case  relied  upon  by  respondent,  and  cited  in 
support  of  his  proposition  that  threats  alone  do  not  amount 
to  an  assault,  this  court,  in  discussing  what  would  and  what 
would  not  amount  to  an  assault,  said:  "The  act  done  must 
not  only  be  criminal,  but  it  must  have  proceeded  far  enough 
toward  a  consummation  thereof,  and  this  must  necessarily 
be  a  question  for  the  jury  under  proper  instructions":  Peo- 
ple V.  Lilley,  43  Mich.  521,  5  N.  W.  985. 

The  foregoing  language  is  approved  by  us  as  applicable 
to  the  instant  case,  and  we  think  the  case  is  authority  for 
our  conclusion  herein.  This  would  seem  to  be  the  rule  laid 
down  in  New  York  in  an  early  case  where  a  like  offense 
was  charged,  and  we  do  not  find  that  the  court  has  departed 
from  that  decision:  Hays  v.  People,  1  Hill,  351.  The  ques- 
tion was,  in  our  opinion,  properly  submitted  to  the  jury. 

(2)  Error  is  assigned  upon  the  refusal  of  the  court  to 
give  a  certain  charge  which  combined  the  necessity  of  be- 
ing satisfied  beyond  a  reasonable  doubt  (a)  that  defendant 
^^^  had  committed  an  assault  upon  the  little  girl;  and  (b) 
that  at  the  time  of  such  assault  his  intention  was  to  ravish 
and  carnally  know  her;  and  also  to  charge  as  requested  with 
reference  to  the  effect  of  intoxication  upon  the  question  of 
ability  to  form  an  intent.  We  have  examined  the  charge 
of  the  court,  and  find  that  upon  all  the  questions  raised  un- 
der these  assignments  of  error  the  court  properly  instructed 
the  jury  upon  the  law,  and  we  find  no  error  in  the  charge. 

The  verdict  of  the  jury  in  the  case  is  affirmed,  and  the 
cause  is  remanded  for  judgment. 

Ostrander,  Brooke,  Blair  and  Stone,  JJ.,  concurred. 


An  Assault  7ms  Been  Defined  to  be  any  attempt  to  commit  a  battery^ 
or  any  threatening  gesture  showing  in  itself  or  by  words  accompany- 
ing an  immediate  intention,  coupled  with  the  ability,  to  commit  a 
battery:  Fuller  v.  State,  44  Tex.  Cr.  463,  100  Am.  St.  Eep.  871. 
There  must  be  an  intent  to  injure  the  person  assaulted:  Brown  v. 
State,  42  Tex.  Cr.  417,  96  Am.  St.  Eep.  806;  and  an  actual  at- 
tempt to  do  violence:  Klein  v.  State,  9  Ind.  App.  365,  53  Am.  St. 
Eep.  354;  Nelson  v.  Crawford,  122  Mich.  466,  80  Am.  St.  Eep.  577. 
And  ordinarily  there  must  be  a  present  ability  to  inflict  the  injury 
attempted:  State  v.  Godfrey,  17  Or.  300,  11  Am.  St.  Eep.  830;  People 
V.  Lee  Kong  95  Cal.  666,  29  Am.  St.  Eep.  165.  But  according  to 
State  V.  Daniel,  126  N.  C.  571,  103  Am.  St.  Eep.  970,  it  is  not  neces- 
sary, to  constitute  an  assault,  that  there  be  a  present  capacity  to 
injure.  It  is  the  apparently  imminent  danger  that  is  threatened, 
rather  than  the  present  ability  to  inflict  injury,  which  distinguishes 
violence  menaced  from  assault:  See,  also,  State  v.  Baker,  20  E.  I.  275,, 
78  Am.  St.  Eep.  863. 

To  the  Crime  of  Assault  to  Commit  Eape  actual  violence  or  touching 
the  person  of  the  one  assaulted  is  not  essential:  State  v.  Shroyer,  104 
Mo.  441,  24  Am.  St.  Eep.  344;  Jackson  v.  State,  91  Ga.  322,  44  Am. 
St.  Eep.  25.  But  see  State  v.  Kendall,  73  Iowa,  255,  5  Am.  St.  Eep. 
679;  State  v.  Lung,  21  Nev.  209,  37  Am.  St.  Eep.  505;  McAdoo  v. 
State,  35  Tex.  Cr.  603,  60  Am.  St.  Eep.  61;  Ford  v.  State,  41  Tex.  Cr. 
270,  96  Am.  St.  Eep.  787. 
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SHERROD  V.  DUFFY. 

[160  Mich.  488,  125  N.  W.  366.] 

STOCK  SUBSCRIPTIONS— Liability  on  Note  Given  Condi- 
tionally.— Where  a  subscriber  gives  notes  for  stock  in  a  proposed 
creamery  on  the  written  condition  that  they  shall  be  void  if  the 
creamery  is  not  satisfactory  to  him,  holders  of  the  notes,  with  notice, 
cannot  recover  thereon  if  the  creamery  does  not  prove  satisfactory  to 
him,  whether  his  dissatisfaction  is  reasonable  or  not.     (p.  452.) 

STOCK  SUBSCRIPTIONS — Liability  on  Note  Given  Condi- 
tionally.— Where  a  subscriber  gives  notes  for  stock  in  a  proposed 
creamery  on  the  written  condition  that  they  shall  be  void  if  the 
creamery  is  not  satisfactory  to  him,  partial  payments  on  the  notes 
by  him  or  his  agent  without  protest  do  not  constitute  a  waiver  of  the 
condition,     (p.  453.) 

AGENCY — Estoppel  to  Question. — After  One  has  Taken  Notes 
obtained  by  another  as  agent,  and  brings  an  action  upon  them,  it  is 
too  late  for  him  to  question  the  agency,     (p.  453.) 

Jesse  R.  Cropsey,  for  the  appellants. 
Gaffney  &  Miltner,  for  the  appellee. 

489  MOORE,  J.  This  case  was  commenced  for  the  recov- 
ery of  the  amount  of  three  notes  executed  by  the  defendant 
on  the  twenty-sixth  day  of  October,  1905,  to  the  Burnap 
Building  and  Supply  Company,  and  by  them  indorsed  to 
the  plaintiffs  without  recourse.  The  defendant  pleaded  the 
general  issue  and  gave  notice  that  at  the  time  of  the  execu- 
tion of  said  notes  an  agreement  in  writing  in  connection 
therewith  was  made,  which  will  appear  later;  that  this  agree- 
ment was  made  before  the  notes  were  given,  was  put  in 
writing  at  the  time  the  notes  were  given,  and  was  known 
to  plaintiffs  at  the  time  the  notes  were  transferred  to  them. 

Martin  Duffy  was  a  merchant  at  Lake  City.  The  cream- 
ery was  erected  at  Arlene,  where  Mr.  Duffy  was  a  partner 
in  the  Arlene  Mercantile  Company.  Mr.  Duffy  denies  au- 
thorizing any  written  subscription  for  stock,  but  admits  a 
settlement  when  the  notes  were  given,  at  which  time  and  in 
connection  with  the  notes  a  writing  was  given  as  follows : 

"$300.00. 

"BURNAP  BUILDING  &  SUPPLY  CO., 
"Toledo,  0. 
"Certifies  that  Martin  Duffy  has  paid  $300  (Cash  $50, 
notes  $250)  in  full  of  that  amount  subscribed  by  him  on  a 
contract  for  a  butter  factory  at  Arlene,  Michigan,  and  is  en- 
titled to  a  corresponding  number  of  shares  in  said  factory 
as  provided  in  said  contract. 

"Notes  are  not  accepted  as  payment  or  satisfaction  of 
*••  the  contract  until  the  same  are  fully  paid.  Notes  void 
if  factory  is  not  satisfactory. 

"BURNAP  BUILDING  &  SUPPLY  COMPANY, 

"Per  J.  B.  DICK,  Special  Agent." 
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It  is  the  defendant's  claim  that  the  fifty  dollars  was  paid 
by  receipting  a  store  bill  at  Arlene;  that  the  second  fifty 
dollars  was  paid  at  that  time  at  the  Arlene  store  by  Mr. 
Duffy's  partner;  that  the  third  fifty  dollars  was  paid  with- 
out the  knowledge,  consent,  or  authority  of  Mr.  Duffy,  at 
the  Missaukee  County  Bank,  by  being  charged  to  his  ac- 
count. The  balance  of  the  notes  Mr.  Duffy  refused  to  pay 
for  the  reason  that,  as  the  creamery  did  not  prove  satis- 
factory to  him,  the  notes  were  not  to  be  paid.  No  contract 
or  subscription  agreement  was  offered  in  evidence.  The 
plaintiffs  were  content  to  offer  simply  the  notes  in  evidence. 
There  was  no  claim  that  plaintiffs  were  bona  fide  holders 
for  value  without  notice  of  any  defense  that  might  have  been 
made  had  the  payee  sued. 

We  quote  sufficient  of  the  charge  to  raise  the  important 
question  in  the  case: 

"The  only  questions  for  you  to  pass  upon  are  whether  or 
not  these  notes  were  given  with  this  express  understanding 
that  Mr.  Duffy  should  not  pay  them  if  he  was  dissatisfied 
with  this  creamery,  and  if  you  find  that  they  were  given 
with  that  express  understanding,  and  that  these  plaintiffs 
took  these  notes  under  that  express  agreement,  and  that 
Mr.  Duffy  did  express  himself  as  dissatisfied  with  this  fac- 
tory or  creamery,  then  your  verdict  will  be  no  cause  of  ac- 
tion. 

"If  you  find  that  no  such  agreement  was  made,  and  that 
Mr.  Duffy  did  not  express  himself  as  dissatisfied  with  the 
factory,  then  your  verdict  will  be  for  the  plaintiff  for  one 
hundred  and  fifty  dollars,  with  interest  from  October  26, 
1905,  at  the  rate  of  six  per  cent  per  annum." 

Plaintiffs  insist  this  was  error,  and  that  the  jury  should 
have  been  told  that  the  case  came  within  the  class  of  cases 
where  the  promisor  is  supposed  to  undertake  that  he  will 
act  reasonably  and  fairly,  and  found  his  determination  on 
grounds  that  are  just  and  sensible,  and  that  the  grounds  of 
his  decision  in  that  case  are  open  to  consideration  and 
^***  subject  to  the  judgment  of  the  courts — citing  Schliess 
V.  City  of  Grand  Rapids,  131  Mich.  52,  90  N.  W.  700.  The 
testimony  of  defendant  tended  to  show  that  he  declined  to 
subscribe  for  any  stock  in  the  proposed  creamery  upon 
any  other  condition  than  that  the  creamery  should  work 
to  his  satisfaction ;  that  to  make  it  certain  there  should  be 
no  misunderstanding  when  the  notes  were  given,  he  insisted 
upon  the  written  agreement  being  made.  The  case  is  un- 
like Schliess  v.  City  of  Grand  Rapids,  131  Mich.  52,  90  N. 
W.  700.  The  creamery  was  not  put  up  on  land  owned  by 
defendant.  At  most,  he  only  contemplated  becoming  a 
stockholder.  He  had  a  right  to  say  upon  what  terms  he 
was  willing  to  become  a  stockholder :  See  Gibson  v.  Cranage, 
39  Mich.  49,  33  Am.  Rep.  351 ;  Wood  Machine  Co.  v.  Smith, 
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50  Mich.  565,  45  Am.  Rep.  57,  15  N.  W.  906 ;  Pierce  v.  Cooley 
56  Mich.  552.  23  N.W.  310;  Piano  Mfg.  Co.  v.  Ellis,  68  Mich 
101,  35  N.  W.  841 ;  United  States  Electric  Fire-Alarm  Co.  v 
City  of  Big  Rapids,  78  Mich.  67,  43  N.  W.  1030;  Sax  v.  Rail 
way  Co.,  125  Mich.  252,  84  Am.  St.  Rep.  572,  84  N.  W.  314 
Housding  v.  Solomon,  127  Mich.  654,  87  N.  W.  57. 

The  court  was  asked  to  charge  the  jury  as  follows:  "(4) 
The  jur}'  are  further  instructed  that  if  they  find  that  the 
defendant,  Martin  Duffy,  after  the  notes  in  question  were 
given,  paid  a  part  of  the  same,  or  if  they  were  paid  by  his 
agents  as  claimed  by  him,  and  that  soon  after  the  payment, 
of  the  same  the  same  was  brought  to  his  notice,  and  he  made 
no  protest  nor  notified  the  company  that  the  notes  were  paid 
without  his  knowledge  or  consent,  then,  in  that  case,  this 
would  constitute  an  acceptance  of  the  contract,  and  waiver 
of  any  other  warranties  as  claimed  by  the  defendant." 

The  court  declined  to  give  this  request,  and  it  is  said  he 
erred  in  so  doing.  There  are  several  reasons  why  the  re- 
quest should  not  have  been  given.  The  contract  was  not 
offered  in  evidence.  The  case  is  predicated  upon  the  notes. 
The  writing  given  to  defendant  when  the  notes  ^^^  were 
given  provides  when,  if  at  all,  the  notes  shall  become  void. 

The  two  questions  we  have  discussed  are  regarded  by 
counsel  as  his  two  main  propositions,  but  he  presents  others 
which  he  does  not  waive.  Some  of  them  relate  to  the  ad- 
mission of  testimony  upon  a  phase  of  the  ease  where  the 
door  was  thrown  open  by  the  examination  of  the  plaintiffs 
by  their  own  counsel.  Others  relate  to  the  testimony  as  to 
the  agency  of  J.  B.  Dick,  who  obtained  the  notes  and  gave 
back  the  written  agreement.  The  evidence  is  clear  that  the 
giving  of  all  these  papers  constituted  one  transaction.  Hav- 
ing taken  over  the  notes  obtained  by  Mr.  Dick  and  bringing 
suit  upon  them,  it  is  too  late  to  question  his  agency.  The 
other  assignments  of  error  do  not  require  any  further  refer- 
ence be  made  to  them. 

Judgment  is  affirmed. 

Hooker,  McAlvay,  Brooke  and  Stone,  JJ.,  concurred. 


Tlie  Liability  of  Sha/reholders  on  Their  Subscriptions  to  Stock  is  the 
subject  of  a  note  to  Kutenbeck  v.  Hohn,  post,    p.  731. 

Where  a  Person  Contracts  to  Manufacture  Articles  or  to  Do  Work  to 
the  "Satisfaction"  of  another,  it  has  been  held  that  the  latter  is  the  sole 
judge  of  the  quality  of  the  work  done  and  that  his  right  to  accept 
or  reject  is  absolute,  without  investigation  of  his  reasons,  unless  he 
acts  fraudulently:  Barrett  v.  Coal  Co.,  51  W.  Va.  416,  90  Am.  St.  Rep. 
802,  See,  also,  Hollingsworth  v.  Colthurst,  78  Kan.  455,  130  Am.  St. 
Eep.  382;  Kidder  Press  Co.  v.  J.  V.  Eeed  &  Co.,  133  Ky.  350,  134  Am. 
St,   Eep.   450. 
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ADAMS  V.  GRAND  RAPIDS  REFRIGERATOR  COMPANY. 

[160  Mich.  590,  125  N.  W.  724.] 

MASTEK  AND   SEEVANT— Duty  to  Instruct  Employ^.— An 

obligation  rests  upon  an  employer  to  acquaint  his  employe  with  the 
dangers  which  can  be  ascertained  by  a  knowledge  of  scientific  prin- 
ciples governing  substances  and  processes  used  in  the  employment, 
and  to  which  in  his  ignorance  the  employe  will  otherwise  be  sub- 
ject,    (p.  456.) 

MACTER  AND  SERVANT. — Where  an  Employe  Draws  Off 
Molten  Enamel  into  a  tank  containing  a  comparatively  small  amount 
of  water,  it  is  a  question  for  the  jury  whether  the  explosion  which 
follows  is  the  result  of  a  natural  law  which  should  have  been  under- 
stood by  the  employer  and  by  him  explained  to  the  employ^,  (p. 
457.) 

MASTER  AND  SERVANT— Presumption  of  Employ6'8  Knowl- 
edge of  Danger, — It  cannot  be  presumed  as  a  matter  of  law  that  an 
employe  drawing  off  molten  enamel  into  a  tank  possesses  the  scien- 
tific knowledge  that  an  explosion  is  likely  to  follow  if  there  is  com- 
paratively little  water  in  the  tank.     (pp.  457,  458.) 

Taggart,  Denison  &  Wilson  and  Kleinhans  &  Ejiappen,  for 
the  appellant. 

Lombard  &  Hext,  for  the  appellee. 

«oi  MONTGOMERY,  C.  J.  The  defendant  is  engaged  in 
the  manufacture  of  porcelain-lined  refrigerators,  and  as  a 
part  of  its  operations  manufactures  its  own  porcelain.  Plain- 
tiff, who  was  at  the  time  thirty-four  years  of  age,  suffered 
an  injury  by  an  explosion  occurring  in  the  tank  into  which 
the  enamel  is  drawn  off  after  being  smelted,  on  the  twenty- 
seventh  day  of  November,  1906,  He  at  that  time  had  been 
employed  by  the  defendant  about  four  years  in  its  enamel- 
ing department. 

The  ingredients  of  the  enamel  comprise,  among  other 
things,  oxides  of  silicon,  sodium,  potassium,  calcium,  and 
metal  oxides  as  a  basis,  with  fluorine  as  a  flux.  In  prepar- 
ing the  enamel,  the  first  step  is  the  thorough  mixing  of  the 
ingredients,  which  have  first  been  ground  to  a  fine  powder. 
This  mixture  is  then  placed  in  the  smelter  and  subjected  to 
a  high  temperature  until  fusion  results.  It  is  then  drawn 
off  in  its  molten  state  into  a  tank  of  water,  ^^^  where  it 
breaks  up  into  granular  form,  resembling  small  particles  of 
semi-opaque  glass,  in  which  form  it  is  called  the  "frit," 
This  frit  is  then  reground  with  other  nonfusible  materials 
to  render  the  ultimate  porcelain  opaque.  The  furnace  in 
which  this  material  was  melted  consisted  of  a  fire  pot  and 
two  melting  pots,  in  which  was  placed  the  material  for  smelt- 
ing. The  pot  itself  is  about  two  feet  in  diameter  and  about 
one  foot  deep.  It  is  constructed  of  fire  brick  laid  in  courses 
inside  the  iron  or  steel  shell  of  the  furnace.  In  the  front 
and  at  the  bottom  of  this  melting-pot  is  a  spout  through 
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which  this  molten  enamel  is  drawn  from  the  tank.  This 
spout  runs  from  the  outer  casing  backward  and  upward 
into  the  pot  about  three  or  four  inches,  which  brings  its  in- 
ner end  ordinarily  about  three  inches  from  the  inside  of  the 
fire  brick.  Before  the  ground  enamel  is  put  into  the  pot 
for  smelting,  this  spout  is  plugged  up  with  German  clay. 
Directly  above  each  melting-pot,  and  in  the  top  of  the  fur- 
nace, is  also  another  door  or  aperture  through  which  the 
ground  enamel  for  smelting  is  put  into  the  pot.  Under- 
neath each  of  the  pots  is  a  tank  eight  feet  long,  two  feet 
deep,  and  two  feet  four  inches  wide.  These  tanks  extend 
through  under  the  pots,  and  can  be  moved  backward  and 
forward  like  a  drawer,  arranged  on  little  wheels.  When 
the  enamel  is  ready  to  be  drawn  off,  the  tank  is  pulled  out 
from  in  under  the  pot  and  partially  filled  with  water  from 
a  spigot  fixed  beside  it  for  that  purpose.  In  ordinary  use  it 
was  customary  to  have  this  tank  nearly  two-thirds  full. 

On  the  day  in  question,  as  the  testimony  of  the  plaintiff 
tends  to  show,  the  work  had  been  practically  completed, 
and  he  started  t«  draw  off  a  quantity  of  the  enamel  some- 
what less  than  the  ordinary  batch.  With  a  small  batch  less 
water  is  said  to  be  necessary,  and  was  so  thought  by  the 
plaintiff.  He  was  directed  by  the  foreman,  as  he  testifies, 
when  to  open  up  the  spout  and  to  allow  the  enamel  to  flow. 
He  started  to  do  so,  with  the  tank  only  about  one-third  full 
of  water.  A  terrific  explosion  occurred,  blowing  the  sides 
and  the  ends  of  the  tank  out,  and  the  plaintiff  ®^^  was  se- 
verely injured.  He  recovered  a  verdict  at  the  hands  of  the 
jury,  and  the  case  is'  brought  here  for  review. 

The  only  ground  of  error  urged  is  that  the  circuit  judge 
erred  in  failing  to  take  the  case  from  the  jury.  Defendant's 
counsel  assert  that  the  only  basic  proposition  of  law  to  be 
considered  is  this:  Was  there  any  duty  on  the  part  of  the 
defendant  to  warn  plaintiff  of  the  danger  of  an  explosion 
of  the  extent  and  character  which  injured  the  plaintiff? 
Defendant's  contention  is  that  the  cause  is  entirely  prob- 
lematical, that  no  such  accident  had  ever  before  occurred, 
and  that  plaintiff  was  chargeable  with  at  least  as  great  a 
knowledge  as  defendant  of  the  liability  of  such  unexplained 
accident  to  occur. 

The  testimony  bearing  upon  the  question  of  defendant's 
duty  was  on  its  behalf  that  of  an  expert  witness,  who, 
among  other  things,  testified  that  in  all  of  the  history  of  the 
art — and  he  had  been  engaged  in  the  sale  of  furnaces  such 
as  were  used  by  the  defendant  for  years — no  similar  accident 
had  occurred.  The  plaintiff's  case  was  supported  by  the 
testimony  of  an  expert,  who  gave  testimony  tending  to  show 
that  a  highly  heated  or  molten  mass  coming  in  contact  with 
a  small  quantity  of  water  may  cause,  and  is  likely  to  result 
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in,  an  explosion.  Dr.  Lyman,  who  had  been  a  chemist  for 
many  years,  testified  as  to  the  cause  of  the  explosion  as  fol- 
lows: "The  probable  cause — there  are  two  possible  explana- 
tions of  an  explosion  occurring  under  like  circumstances — 
the  probable  cause  was  the  instantaneous  conversion  of  a 
certain  volume  of  water  into  steam  by  the  excessive  heat 
which  is  necessary  to  render  the  constituents  of  porcelain  a 
molten  or  fluid  mass."  This  he  elaborated,  and  the  testi- 
mony further  showed  that  the  heat  applied  to  this  substance 
was  very  great,  being  two  thousand  seven  hundred  and  fifty 
degrees. 

The  question  is  whether  this  scientific  fact  was  one  of 
which  the  defendants  should  have  had  knowledge,  and 
**®*  should  have  made  the  plaintiff  acquainted  with.  The 
case  presents  an  entirely  different  question  from  that  in 
Siegel  V.  United  States  E.  Heating  Co.,  143  Mich.  484,  106 
N.  W.  1127,  in  which  it  appeared  that  an  explosion  occurred 
from  a  volatile  solvent  drawn  off  from  a  varnish  purchased 
by  the  defendant  for  use  in  its  business.  It  was  held  in  that 
case  that  the  defendant  was  not  negligent  unless  it  knew, 
or  should  have  known,  of  the  danger  to  which  plaintiff's 
employment  exposed  him.  In  answering  the  question.  Does 
the  testimony  warrant  the  inference  that  the  defendant 
should  have  known  it?  the  court  said:  **In  determining  this 
question,  it  should  be  borne  in  mind  that  defendant  did  not 
manufacture  this  varnish.  Defendant  purchased  the  varnish 
for  the  purpose  of  using  it  to  gild  radiators. " 

This  was  clearly  an  important  fact  in  the  case,  as  the  well- 
recognized  obligation  of  the  defendant  in  such  circumstances^ 
would  be  to  use  reasonable  caution  in  purchasing  of  a  rep- 
utable dealer.  In  the  present  case,  however,  the  defendant 
was  employing  in  its  business  substances  and  processes  of 
which  some  one  must  have  had,  or  should  have  had,  some 
scientific  knowledge.  That  an  obligation  rests  upon  an  em- 
ployer to  acquaint  an  employ^  with  the  dangers  which  can 
be  ascertained  by  a  knowledge  of  scientific  principles,  and 
to  which  he  would  be  in  his  ignorance  otherwise  subjected, 
is  a  recognized  doctrine  of  the  law. 

In  1  Labatt  on  Master  and  Servant,  pages  298-301,  the 
writer  states  that  the  master  is  bound  to  "take  into  account 
the  properties  of  such  substances  as  he  employs  for  the  pur- 
poses of  his  business,  and  the  operation  of  familiar  physical 

laws  upon  these    substances Under  this  head  he  is. 

chargeable  with  knowledge. of  the  following  facts:  .... 
That  the  contact  of  the  water  with  molten  metal  or  other 
substance  which  is  heated  to  a  sufficiently  high  temperature 
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will  generate  steam  suddenly,  and  so  cause  an  explosion; 
that  certain  inflammable  substances  will  ignite  under  certain 
circumstances;  that  special  precautions  must  be  taken  where 
the  ^^^  business  involves  the  production  or  use  of  things  of 
the  imminently  dangerous  class,  such  as  an  explosive,  or  a 
current  of  electricity." 

This  view  is  also  supported  by  our  own  decisions,  the  lead- 
ing case  being  the  case  of  Smith  v.  Peninsular  Car  Works, 
60  Mich.  501,  1  Am.  St.  Rep.  542,  27  N.  W.  662.  See,  also, 
Ribich  V.  Lake  Superior  Smelting  Co.,  123  Mich.  401,  81  Am. 
St.  Rep.  215,  82  N.  W.  279,  48  L.  R.  A.  649.  It  is  further 
stated  by  the  same  author  (page  302)  :  "For  injuries  caused 
by  his  failure  to  foresee  the  results  of  the  operation  of  the 
natural  laws  which  he  is  presumed  to  comprehend,  the  mas- 
ter is  liable,  even  though  such  results  may  be  of  an  unusual 
character." 

The  natural  law  which  plaintiff's  testimony  tended  to 
show  would  result  in  the  explosion  in  the  present  case  was 
one  which,  while  well  recognized,  might  not  indicate  great 
imminence  of  danger  except  under  peculiar  conditions, 
namely,  permitting  this  molten  matter  to  flow  into  a  compar- 
atively small  quantity  of  water.  But  the  consequences  of 
the  operation  of  this  natural  law  under  these  somewhat  un- 
usual conditions  were  so  great  as  to  suggest  to  any  prudent 
man  the  necessity  of  informing  one  likely  to  be  injuriously 
affected  by  a  want  of  knowledge  of  such  a  natural  law. 
In  the  present  case,  it  is  extremely  improbable  that  this  ac- 
cident would  have  occurred  had  the  tank  been  full  or  nearly 
full.  It  was  the  contact  of  the  molten  matter  with  a  quan- 
tity of  water  less  than  the  usual  amount  which  caused  the 
unusual  result,  and  yet  this  was  something  that  was  liable 
to  happen  either  by  an  error  of  judgment  or  by  accident  in 
any  day's  operation  of  the  smelter.  We  think,  therefore, 
it  was  a  question  for  the  jury  on  the  proof  as  to  whether  this 
was  a  natural  law  which  should  have  been  understood  by 
the  defendant  and  communicated  to  the  plaintiff.  See,  in 
addition  to  the  cases  cited  from  our  own  state.  Tissue  v. 
Baltimore  &  0.  R.  R.  Co.,  112  Pa.  91,  56  Am.  Rep.  310,  3 
Atl.  667 ;  McGowan  v.  La  Plata  etc.  Smelting  Co.,  3  McCrary, 
393,  9  Fed.  861 ;  Holland  v.  Tennessee  etc.  R.  R.  Co.,  91  Ala. 
444,  8  South.  524,  12  L.  R.  A.  232. 

^^^  It  is  contended,  however,  that  the  plaintiff  had  the 
same  means  of  knowledge  that  the  defendant  possessed. 
We  think  the  cases  cited  support  the  view  that  one  employed 
as  a  workman  is  not  supposed  to  possess  such  scientifio 
knowledge  of  chemical  changes  or  of  such  extraordinary  re- 
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suits  of  the  action  of  the  forces  eommoiily  used  in  the  busi- 
ness as  those  shown  in  this  case.  In  Holland  v.  Tennessee 
etc.  R.  R.  Co.,  above  cited,  it  was  said: 

"The  other  peril  arose  from  the  fact,  supported  by  a  ten- 
dency of  the  evidence  here,  that  a  'boil*  of  iron,  upon  being 
punctured  and  having  its  shell  broken,  bursts,  and  throws 
out  molten  metal  in  all  directions — 'explodes,'  as  some  of 
the  witnesses  stated  as  to  this  one,  though  this  term  was 
said  to  be  inapt  and  inaccurate  by  others.  Of  this  peril — 
the  danger  of  the  flying  molten  iron — resulting  from  unseen 
and  unappreciated  conditions  and  forces,  the  inexperienced 
man  would  know  nothing  by  the  exercise  of  his  senses.  It 
was  a  state  of  things  which  would  not  address  itself  to  his 
comprehension,  and  of  which  he  could  only  come  to  a  knowl- 
edge by  being  instructed  in  regard  to  it." 

And  ^n  the  case  of  McGowan  v.  La  Plata  etc.  Smelting 
Ck).,  above  cited,  the  court  said:  "The  explosive  power  of 
hot  slag  when  cast  into  water  is  not  within  the  intelligence 
of  ordinary  men.  It  is  doubtful  whether  many  people  of 
education  know  the  force  and  violence  of  such  an  explosion ; 
and,  if  fully  informed,  how  many  of  them,  when  put  into 
service  at  a  smelting  furnace,  would  recall  their  learning 
without  a  suggestion  from  some  source  ? ' ' 

We  think  it  cannot  be  said  as  a  matter  of  law  that  the 
plaintiff  should  be  presumed  to  have  had  the  scientific 
knowledge  which  the  law  requires  of  the  defendant  in  such 
a  case. 

There  was  no  error  committed  in  submitting  this  case  to 
the  jury,  and,  as  this  is  the  only  question  presented,  the 
judgment  will  be  affirmed. 

Ostrander,  Hooker,  Moore  and  McAlvay,  JJ.,  concurred. 


Dangerous  Nature  of  Work — Duty  to  Give  Warning. — The  Decision 
in  the  Principal  Case  Affirms  the  Doctrine  of  the  prior  cases  of  Smith 
v.  Peninsular  Car  Works,  60  Mich.  501,  1  Am.  St.  Rep,  542;  Ribich  v. 
Lake  Superior  Smelting  Co.,  laS  Mich.  401,  81  Am.  St.  Rep.  215. 
According  to  the  latter  case,  when  a  man  is  employed  at  smelting 
works  to  dump  pots  of  molten  copper  mixed  with  slag  at  a  place  where 
some  ice  has  been,  melted,  it  is  the  duty  of  the  employer  to  warn  the 
employe  as  to  the  dangerous  nature  of  the  work,  to  instruct  him  that 
the  molten  copper  and  slag  isi  liable  to  explode  on  coming  in  contact 
with  water,  and  to  explain  to  him  the  nature,  force,  and  probable 
effect  of  such  an  explosion. 

Employers  Owe  It  as  a  Duty  to  Inexperienced  Employes  to  point  out 
the  dangers  of  which  they  themselves  have,  or  ought  to  have,  knowl' 
edge,  and  to  give  such  warnings  as  may  lead  to  the  avoidance  of  in- 
jury by  the  exercise  of  reasonable  care.  Most  especially  should  this 
duty  be  performed  where  the  dangers  and  the  means  of  avoiding  them 
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are  not  apparent  or  fully  within    the    comprehension    of    the    servant 
Chicago  etc.  Brick  Co.  v.  Eeinneiger,  140  HI.  334,  33  Am.  St.  Eep.  249 
Reynolds  v.  Boston  etc.  E.  R.  Co.,  64  Vt.  66,  33  Am.  St.  Eep.  908 
McDonald  v.  Chicago  etc.  Ey.  Co.,  41  Minn.  439,  16  Am.  St.  Eep.  711 
Bare  v.  Crane  Creek  Coal  etc.  Co.,  61  W.  Va.  28,  123  Am.  St.  Eep.  966 
A  Master  Owes  a  Positive  and  Nondelegable  Duty  to  his  servants  to 
promulgate  and   enforce   reasonable   rules    and   regulations   for   their 
safety,  when  the  nature  of  the  work  or  business  requires  it:  Merrill  v, 
Oregon  Short  Line  E.  E.  Co.,  29  Utah,  264,  110  Am.  St.  Eep.  695. 
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EDISON  ELECTRIC  LIGHT  AND  POWER  COMPANY  v. 
BLOMQUIST. 

[110  Minn.  163,  124  N.  W.  969,  125  N.  W.  895.] 

PUBLIC  STREETS — Use  of  for  Moving  Houses — Necessity  of 
Permit. — The  use  of  the  streets  of  a  city  'for  moving  houses  is  an  un- 
usual and  extraordinary  use,  and  they  cannot  be  so  employed  by  a 
house  mover  without  permission  from  the  city  authorities,     (p.  462.) 

PUBLIC  STREETS — Ordinance  Licensing  House  Moving. — 
The  house  movers'  ordinance  of  the  city  of  St.  Paul  provides  that  a 
building  may  be  removed  from  one  lot  to  another  outside  the  fire 
limits,  and  that  no  person  except  a  licensed  house  mover  shall  move 
any  building  within  the  city  limits;  that  the  party  applying  for  a 
license  shall  give  a  bond  conditioned  to  indemnify  the  city  for  dam- 
ages, and  upon  the  execution  and  approval  of  the  bond  that  a  license 
shall  be  issued  by  obtaining  a  permit  from  the  commissioner  of  public 
works,  which  shall  state  all  the  conditions,  prescribe  the  route  to  be 
taken,  and  limit   the  time.     (pp.  462,   463.) 

PUBLIC  STREETS — Moving  Houses — Interference  With  Elec- 
tric Wires. — Appellant  secured  a  permit  to  move  a  frame  house  along 
certain  streets,  and  the  permit  contained  the  following  restrictions: 
"This  permit  does  not  allow  interference  with  wires  or  any  other  ob- 
structions on  the  above  route."  Held,  respondents  having  been  law- 
fully in  possession  of  the  streets  with  their  wires  and  lamps  at  the 
time  of  the  issuing  of  the  permit,  appellant's  right  to  the  use  of  the 
streets  was  limited  as  provided  by  the  permit,  and  that  he  possessed 
no  legal  right  to  interfere  with  the  wires  and  lamps  for  the  purpose 
of  moving  the  house;  that  the  trial  court  was  justified  in  enjoining 
appellant  from  such  interference,  except  upon  the  condition  that 
appellant  give  respondent  reasonable  notice  to  remove  its  wires;  and 
that  appellant  execute  a  bond  to  pay  the  reasonable  expense  thereof, 
(p.  463.) 

(Syllabi  by  the  court.) 

Oscar  F.  Christensen  and  T.  R.  Kane,  for  the  appellant. 

How,  Butler  &  Mitchell,  for  the  respondents. 

^^^  LEWIS,  J.  Appeal  from  an  order  of  the  district  court 
of  Ramsey  county  directing  that  a  writ  of  injunction  issue 
restraining  appellants  from  cutting  any  of  the  electric  wires^ 
or  from  removing,  adjusting,  or  otherwise  interfering  with 

(460) 
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any  wires  or  lamps  belonging  to  respondents  suspended 
along  the  route  over  which  appellant,  Blomquist,  was  pro- 
ceeding to  move  a  certain  building. 

On  June  7,  1909,  the  commissioner  of  public  works  issued 
a  permit  to  appellant,  Blomquist,  to  move  a  two-story  frame 
building,  owned  by  defendant  Johnston,  from  the  north  side 
of  Fifth  street,  lot  9,  block  7,  Rice  &  Irvine's  addition,  to 
the  north  side  of  Walnut  street,  on  lot  9,  block  10,  Dayton 
&  Irvine's  addition  to  St.  Paul,  over  the  following  route: 
"On  Fifth  street  to  Smith  avenue,  and  thence  on  Smith  ave- 
nue to  Walnut  street  to  destination."  The  permit  contained 
the  following  restriction:  "This  permit  does  not  allow  inter- 
ference with  wires  or  any  other  obstructions  on  above 
route." 

Appellant  was  about  to  proceed  with  the  moving  of  the 
house,  when  respondent  secured  a  temporary  writ  of  injunc- 
tion, and  the  matter  came  on  for  final  determination  before 
the  court,  and  on  August  12,  1909,  an  order  was  issued  for 
a  permanent  injunction  restraining  appellant,  Blomquist, 
"from  cutting  or  severing  any  wires  belonging  to  the  plain- 
tiffs, carrying  electricity,  which  may  be  suspended  along 
said  route,  ....  from  removing  or  adjusting  or  otherwise 
interfering  with  any  of  said  wires  or  lamps,  unless  said  de- 
fendant shall  first  give  plaintiffs  twenty-four  hours'  notice 
in  writing  of  the  necessity  for  so  doing,  to  the  end  that 
plaintiffs  may  have  an  opportunity  ***  of  furnishing  men 
and  appliances  for  proper  adjustment  of  said  wires,  lamps, 
and  equipment,  and  unless  said  defendants  shall  furnish  a 
bond,  to  be  approved  by  this  court,  indemnifying  plaintiffs 
against  any  cost  or  expense  incurred  by  plaintiffs  in  the  re- 
moval, adjustment,  or  readjustment  of  said  wires,  lamps, 
and  equipment." 

In  1883  the  common  council  of  the  city  of  St.  Paul  passed 
an  ordinance,  known  as  the  "Building  Code,"  which  was 
amended  in  1901,  and  provided:  "Any  building  may  be  re- 
moved from  one  lot  to  another  outside  the  fire  limits,  but  any 
new  work  must  be  in  compliance  with  this  code.  No  person 
except  a  licensed  house  mover  shall  remove  any  building 
within  the  city  limits."  The  ordinance  further  provided 
that  the  party  applying  for  a  license  to  move  houses  should 
give  a  bond  in  the  sum  of  one  thousand  dollars,  running  to 
the  city,  conditioned  to  indemnify  it  from  all  damages  that 
might  accrue  from  injury  to  streets,  trees,  pavements,  tele- 
graph poles,  wires,  etc.,  and  further  provided  that  "upon 
execution  of  said  bond,  and  its  approval  by  the  corporation 
attorney,  a  license  shall  be  issued,  and  the  said  licensed  per- 
son shall  in  each  and  every  instance,  before  removing  any 
building,  obtain  a  permit  to  do  so  from  the  commissioner 
of  public  works,  stating  specifically  all  the  conditions,  pre- 
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scribing  the  route  to  be  taken,  and  limiting  the  time  for  the 
removal." 

Subsequent  to  the  passage  of  this  house  movers'  ordinance, 
and  long  prior  to  the  issuing  of  the  permit  to  appellant,  re- 
spondent companies  were  duly  authorized  by  the  city  coun- 
cil to  occupy  the  streets  of  the  city  with  poles  and  wires 
and  to  maintain  the  same  for  the  purpose  of  furnishing  elec- 
tricity to  the  city  and  its  inhabitants,  and  at  the  time  of 
the  issuing  of  the  permit  respondents  had  erected  and  were 
maintaining  at  the  corners  of  the  streets  along  the  route 
designated  in  the  permit  certain  arc  lamps  and  the  necessary 
feed  wires  and  attachments  connected  therewith. 

Appellant's  position  in  this  court  is  that  the  qualification 
in  the  order  for  injunction,  requiring  payment  of  the  ex- 
pense of  adjusting  the  lamps  and  wires,  was  an  unauthorized 
restriction  upon  his  legal  rights.  The  proposition  is  stated 
in  appellant's  brief  as  follows:  "Appellant  contends  most 
respectfully  that  his  right  to  use  and  occupy  the  space  above 
the  public  streets  in  the  lawful  performance  ^^"^  of  his  pro- 
fession as  a  house  mover  is  coequal  and  coextensive  with  the 
rights  of  respondents,  and  antedates  them  in  point  of  time; 
that  his  rights  in  this  regard  were  fixed  and  defined  by  pub- 
lic law  at  the  time  respondents  accepted  their  franchise; 
and  that  if,  under  such  conditions,  respondents  so  suspended 
their  wires  as  to  constitute  an  obstruction  to  this  appellant 
while  engaged  in  lawfully  conducting  his  labors  as  a  house 
mover,  then  it  becomes  the  duty  of  said  respondents,  at  their 
own  expense,  to  remove  said  obstructions  temporarily  when- 
ever the  necessities  of  appellant's  business  require  such  re- 
moval." 

This  claim  assumes  that  both  parties  have  the  right  to 
occupy  the  streets  for  the  purpose  of  conducting  their  busi- 
ness, subject  only  to  the  right  of  reasonable  regulation. 
Such  is  not  the  law.  The  use  of  streets  for  moving  houses  is 
an  unusual  and  extraordinary  one :  Kibbie  Tel.  Co.  v.  Land- 
phere,  151  Mich.  309,  115  N.  W.  244,  16  L.  R.  A..  N.  S.,  689; 
Northwestern  T.  E.  Co.  v.  Anderson,  12  N.  D.  585,  102  Am. 
St.  Rep.  580,  98  N.  W.  706,  65  L.  R.  A.  771,  1  Ann.  Cas.  110; 
Day  V.  Green,  4  Cush.  433;  Williams  v.  Citizens'  Ry.  Co., 
130  Ind.  71,  30  Am.  St.  Rep.  201,  29  N.  E.  408,  15  L.  R.  A. 
64 ;  Millville  v.  Goodwin,  53  N.  J.  Eq.  448,  32  Atl.  263 ;  Keat- 
ing V.  Macdonald,  73  Conn.  125,  46  Atl.  871;  Harcourt  v. 
Common  Council,  62  N.  J.  L.  158,  40  Atl.  690.  Authority 
to  use  the  streets  for  the  erection  of  poles  and  wires,  and 
for  moving  houses,  is  vested  in  the  city  authorities,  and 
without  such  authority  there  is  no  right:  Eureka  City  v. 
Wilson,  15  Utah,  53,  48  Pac.  41 ;  Wilson  v.  Eureka  City,  173 
U.  S.  32,  19  Sup.  Ct.  Rep.  317,  43  L.  ed.  603.  Respondents 
secured  no  vested  rights  to  occupy  the  streets  with  their 
wires,  poles,  and  lights,  except  as  provided  by  the  franchise 
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in  pursuance  of  which  the  same  were  erected ;  and  appellant 
acquired  no  rights  in  the  streets  for  the  purpose  of  conduct- 
ing his  business  of  house  mover,  except  as  specified  and  lim- 
ited by  the  ordinance  and  the  permit.  At  the  time  appellant 
applied  for  his  permit,  respondents  were  in  lawful  possession 
of  the  streets  for  the  purpose  of  maintaining  the  wires  and 
lamps  involved  in  this  action,  and  appellant  has  no  standing 
to  contest  that  right,  unless  upon  the  ground  of  an  equal 
or  prior  right  by  virtue  of  the  ordinance  under  which  he 
was  licensed  to  do  business. 

168  ipjjg  house  movers'  license  ordinance  simply  permits 
the  removal  of  a  building  from  one  lot  to  another  outside 
the  fire  limits,  and  requires  that,  before  any  licensed  house 
mover  shall  move  any  house,  he  shall  give  a  bond  and  secure 
a  permit  from  the  commissioner  of  public  works.  No  abso- 
lute right  to  use  the  streets  is  conferred  upon  those  who 
may  take  out  a  license.  The  ordinance  reserves  the  right 
of  supervision  for  the  protection  of  public  and  private  prop- 
erty, and  the  commissioner  was  vested  with  authority  to  pre- 
scribe the  route  and  the  conditions  upon  which  a  permit 
might  be  issued.  The  powers  thus  delegated  to  the  commis- 
sioner are  ministerial,  and  not  legislative:  28  Cyc.  277,  and 
cases  above  cited. 

Appellant  stands  in  this  court  upon  his  strict  legal  right 
to  require  respondents  to  remove  their  wires  at  their  own 
expense,  upon  reasonable  notice.  In  this  he  is  mistaken. 
His  right  to  use  the  streets  is  restricted  by  the  permit,  and 
there  is  no  legal  ground  for  the  demand  he  makes.  Whether 
respondents  might  have  been  compelled  by  the  city  council 
to  take  care  of  the  wires  and  lamps  at  their  own  expense 
in  such  case  is  not  involved  in  this  action.  The  condition 
upon  which  the  trial  court  issued  the  injunction  requiring 
notice  of  twenty-four  hours  and  payment  of  the  expense 
attending  the  adjustment  of  the  wires  and  lamps  was  all 
that  appellant  could  reasonably  expect  under  the  permit, 
and  he  has  no  legal  ground  for  complaint. 

Affirmed. 

On  April  15,  1910,  the  following  opinion  was  filed: 

Per  CURIAM.  Application  for  reargviment  was  made  by 
both  parties  upon  the  ground  that  the  court  had  failed  to 
definitely  pass  upon  the  relative  rights  of  the  respective 
parties  under  the  building  code  ordinance,  as  amended  in 
1901,  under  which  appellant  claimed  to  act,  and  the  ordi- 
nance conferring  upon  respondent  the  right  to  occupy  the 
streets  of  the  city  with  its  poles  and  wires. 

There  should  be  no  misunderstanding  about  the  views  of 
the  court  in  this  case.  It  was  held  that  the  erection  of  wires 
and  poles,  and  the  moving  of  houses  along  the  streets  of  the 
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city  of  St.  Paul  were  not  among  the  ordinary  uses  for  which 
streets  were  intended,  and  that  *®**  neither  appellant  nor 
respondent  had  rights  in  the  streets  for  such  purposes  ex- 
cept as  authorized  by  the  city  authorities.  We  also  held 
that  at  the  time  in  question  the  electric  company  was  law- 
fully in  possession  of  the  streets  with  its  poles  and  wires 
in  the  designated  route,  and  that  appellant  had  no  authority 
by  virtue  of  the  building  code,  without  a  permit,  to  require 
respondent  to  remove  the  wires  at  its  own  expense  when 
called  upon  to  give  free  passage  to  appellant  in  the  house 
moving  business. 

It  wa,s  not  held  that  respondent  was  possessed  of  vested 
rights  in  the  streets  not  subject  to  reasonable  regulation. 
It  was  not  held  that  the  city  authorities  could  not,  by  a 
proper  license,  or  permit,  confer  upon  appellant  the  right 
to  require  respondent,  upon  reasonable  notice,  to  open  the 
wires  at  its  own  expense  for  the  purpo.se  of  allowing  the 
passage  of  houses  in  the  streets.  But  whether  he  would 
have  such  rights  had  an  unconditional  permit  been  issued  to 
him  is  a  question  not  presented  and  not  decided. 

It  was  held,  however,  that  the  only  authority  which  appel- 
lant had  to  occupy  the  streets  for  the  passage  of  the  houses 
in  question  was  by  virtue  of  the  permit  issued  by  the  com- 
missioner of  public  works,  with  the  condition  attached,  and 
appellant's  authority  under  the  permit  having  been  re- 
stricted to  noninterference  with  wires,  and  other  property, 
he  could  not  complain  of  the  restrictions  and  conditions  im- 
posed by  the  order  of  the  trial  court. 

Former  decision  adhered  to. 


TJie  Bight  to  Use  a  Public  Street  for  the  Purpose  of  Moving  BwXdvngs, 
and  the  limitations  on  that  right,  are  discussed  in  the  note  to  Com- 
monwealth y.  Morrison,  125  Am.  St.  Bep.  351. 


FALLON  v.  FALLON. 

[110  Minn.  213,  124  N.  W.  994.] 

LIMITATION  OF  ACTIONS — Necessity  of  Demanding  Pay- 
ment.— Where  by  the  contract  of  the  parties,  express  or  implied,  the 
money  or  debt  which  is  the  subject  matter  thereof  is  payable  only 
upon  demand  in  fact,  the  statute  of  limitations  does  not  begin  to  run 
until  an  actual  demand  for  the  payment  is  made.     (p.  467.) 

LIMITATION  OF  ACTIONS — Delay  in  Demanding  Payment. — 
The  demand,  however,  must  be  made  within  a  reasonable  time,  which 
is  ordinarily  the  period  of  the  statute  of  limitations;  but  where  the 
parties  contemplated  a  delay  in  making  the  demand  to  gome  indefinite 
time  in  the  future,  the  statutory  period  for  bringing  the  action  is  not 
controlling  as  to  the  question  of  reasonable  time.     (p.  467.) 

INTEREST — Necessity  of  Promise  to  Pay — ^Implied  Promise.^ 
A  party  as  a  general  rule  is  not  chargeable  with  interest  unless  on  his 
part  there  is  a  promise,  express  or  implied,  to  pay  it.     An  implied 
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contract  to  pay  interest  arises  where  the  circumstances  of  a  transac- 
tion justify  the  inference  that  the  parties  contracted  with  reference 
to  interest,     (p.  468.) 

LIMITATION  OF  ACTIONS — Delay  in  Demanding  Payment. — 
The  respondent,  as  found  by  the  trial  court,  deposited  with  her  brother, 
the  appellant's  intestate,  money,  upon  the  understanding  that  it 
should  be  kept  and  used  by  him  for  an  indefinite  time  in  the  future, 
and  be  paid  to  her  upon  an  actual  demand  therefor.  She  is  not 
chargeable  with  unreasonable  delay,  nor  laches-,  in  failing  to  demand 
payment  before  his  death  which  occurred  twenty-three  years  after  the 
last  deposit  was  made.  Held,  that  the  facts  found  are  sustained  by  the 
evidence,  that  her  claim  for  the  money  was  not  barred  at  the  time 
of  his  death,  either  by  the  statute  of  limitations  or  laches^  and  that 
she  is  entitled  to  interest  thereon,     (p,  468.) 

(Syllabi  by  the  court.) 

Burt  W.  Eaton  and  Joseph  A.  Bear,  for  the  appellant. 
Brown,  Abbott  &  Somsen,  for  the  respondent. 

214  START,  C.  J.  The  respondent  herein  presented  to 
the  probate  court  a  claim  for  allowance  against  the  estate  of 
her  deceased  brother,  William  Fallon.  It  was  disallowed,  and 
she  appealed  to  the  district  court  of  Olmsted  county,  and  the 
case  was  tried  by  the  court  without  a  jury. 

The  facts  found  by  the  court  are  substantially  these:  The 
respondent,  Maria  Fallon,  is  a  sister  of  William  Fallon,  de- 
ceased. She  came  ^^^  to  this  country  from  Ireland  about 
the  year  1870,  and  since  that  time  she  has  been  engaged  in 
domestic  service,  having  never  married.  At  various  times 
between  the  year  1870  and  June  21,  1884,  she  delivered  and 
intrusted  to  her  brother  William  divers  sums  of  money  saved 
from  her  wages,  aggregating  at  least  five  hundred  dollars. 
These  sums  were  so  delivered  and  intrusted  to  him  for  safe- 
keeping, upon  the  understanding  and  agreement  that  he 
would  return  and  repay  the  moneys  so  intrusted  to  him,  with 
interest  thereon,  at  any  time  she  might  call  for  or  actually 
demand  the  same.  On  June  21,  1884,  her  brother  William 
married,  and  she  thereafter  deposited  no  money  with  him. 
He  died  intestate  on  July  31,  1907.  She  never  demanded 
from  him  any  part  of  the  money  so  delivered  to  him,  or  the 
interest  thereon,  nor  has  any  part  of  either  ever  been  paid. 
She  is  not  chargeable  with  unreasonable  delay,  nor  laches,  in 
failing  to  demand  payment  of  the  money  from  her  brother 
before  his  death. 

As  a  conclusion  of  law  judgment  was  ordered  in  favor  of 
the  respondent  for  five  hundred  dollars,  with  interest  at  six 
per  cent  per  annum  from  June  21,  1884.  The  administrator 
appealed  from  an  order  denying  his  motion  for  a  new  trial. 

The  first  contention  of  the  appellant  to  be  considered  is  to 
the  effect  that  the  findings  of  fact  necessary  to  the  support  of 
the  conclusion  of  law  are  not  justified  by  the  evidence. 

Am.  St.  Rep.,  Vol.  136 — 30 
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The  evidence  is  ample  to  sustain  the  finding  that  the  re- 
spondent, prior  to  the  marriage  of  her  brother  William  on 
June  21,  1884,  did  deliver  and  intrust  money  to  him  from 
time  to  time,  which  in  the  aggregate  amounted  to  five  hun- 
dred dollars.  She  so  testified,  and  she  was  corroborated  by 
the  testimony  of  other  witnesses.  The  evidence  as  to  the  un- 
derstanding between  the  parties  with  reference  to  the  money 
delivered  by  her  to  her  brother  William  is  less  direct  and 
certain;  but  it  must  be  considered  with  reference  to  the  rela- 
tion of  the  parties  and  the  circumstances  under  which  the 
money  was  delivered  as  disclosed  by  the  evidence.  The  evi- 
dence justifies  the  inference  that  she  was  a  prudent,  hard- 
working woman,  who  was  able  to  save  a  part  of  her  wage* 
as  a  domestic  servant,  and  that  she  desired  a  depository  for 
her  money  where  it  would  be  safely  kept  until  such  indefinite 
time  **®  in  the  future  as  she  should  need  and  call  for  it. 
Her  brother  William  was  older  than  she,  and  was  a  thrifty 
farmer  and  good  business  man,  in  whom  she  had  confidence,. 
who  was  buying  land  and  in  a  situation  to  use  advantageously 
her  money.  She  never  made  her  home  with  her  brother.  It 
was  under  such  circumstances  that  the  money  was  delivered 
to  her  brother  as  she  earned  it.  This  negatives  any  presump- 
tion that  she  intended  the  money  to  be  a  gift  to  her  brother. 

There  was  competent  evidence,  in  the  nature  of  admissions 
made  by  William,  fairly  tending  to  establish  the  agreement 
upon  which  the  money  was  deposited  with  him,  which  was 
sufficient,  if  credible,  to  sustain  the  findings  of  the  trial  court. 
A  brother  of  the  parties,  Garret  Fallon,  testified  that  about 
the  time  his  brother  William  was  married  he  said  that  he 
had  made  an  agreement  with  the  respondent  to  keep  the 
money  for  her  until  she  called  for  it,  and  would  pay  her  in- 
terest on  it.  Another  witness  testified  that  he  heard  William, 
about  the  time  he  was  married,  say  to  the  respondent  not 
to  be  alarmed  about  her  money,  and  that  whenever  she  called 
for  it  she  would  get  it;  and  a  third  witness  testified  that  she 
heard  him  say  to  the  respondent,  some  two  years  before  his 
death,  that  she  need  not  worry  about  her  money,  as  he  would 
give  her  good  interest.  The  credibility  of  the  witnesses  was^ 
a  matter  entirely  for  the  trial  court. 

We  hold  that  the  findings  of  fact  as  to  the  deposit  of  the 
money  and  agreement  as  to  its  repayment  are  sustained  by 
the  evidence. 

This  brings  us  to  a  consideration  of  the  question  whether 
the  respondent's  claim  is  barred  by  the  statute  of  limitations 
or  by  her  laches.  It  is  urged  by  counsel  for  the  appellant 
that  the  claim  is  so  barred,  for  the  reason  that  from  the  date 
of  the  last  deposit  of  money  no  demand  was  made  for  its. 
repayment  until  after  the  death  of  William,  a  delay  of  some 
twenty-three  years,  and,  further,  that  the  delay  was  unrea- 
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sonable,  and  a  demand  should  have  been  made  within  the 
period  of  the  statute  of  limitations. 

The  evidence  to  support  such  a  claim  against  a  dead  man's 
estate  should  be  carefully  scrutinized  by  courts,  so  as  to  pre- 
vent the  allowance  of  stale  or  fraudulent  claims  against  such 
estates;  but  when,  as  in  this  case,  the  facts  were  found  by 
the  trial  court  upon  sufficient  ^^"^  evidence,  the  question  be- 
comes simply  one  of  law.  The  law  relevant  to  the  facts 
found  is  well  settled.  Where,  by  the  contract  of  the  par- 
ties, express  or  implied,  the  money  or  debt  which  is  the  sub- 
ject matter  thereof  is  payable  only  upon  a  demand  in  fact 
therefor,  the  statute  of  limitations  does  not  begin  to  run  untO 
an  actual  demand  for  payment  is  made.  The  demand,  how- 
ever, must  be  made  within  a  reasonable  time,  which  is  ordi- 
narily the  period  of  the  statute  of  limitations;  but,  where 
the  parties  contemplated  a  delay  in  making  the  demand  to 
some  indefinite  time  in  the  future,  the  statutory  period  for 
bringing  the  action  is  not  controlling  as  to  the  question  of 
reasonable  time :  Angell  on  Limitations,  6th  ed.,  sec.  96 ;  Wood 
on  Limitations,  sec.  118;  25  Cyc.  1207;  Brown  v.  Brown,  28 
Minn.  501,  11  N.  W.  64;  Branch  v.  Dawson,  33  Minn.  399, 
23  N.  W.  552 ;  Horton  v.  Seymour,  82  Minn.  535.  85  N.  W. 
551;  Thrall  v.  Mead,  40  Vt.  540;  Smith  v.  Smith's  Estate, 
91  Mich.  7,  51  N.  W.  694;  Campbell  v.  Whoriskey,  170  Mass. 
63,  48  N.  E.  1070. 

In  the  case  of  Branch  v.  Dawson,  33  Minn.  399,  23  N.  W. 
552,  the  defendants  were  private  bankers,  with  whom  the 
plaintiff  made  a  general  deposit  of  money,  and  demanded  its 
payment  for  the  first  time  eleven  years  thereafter,  and  four 
years  after  the  demand  brought  suit  to  recover  her  money. 
It  was  held  that  the  statute  did  not  commence  running  until 
the  demand  was  made.  The  last  case  cited,  Campbell  v. 
Whoriskey,  170  Mass.  63,  48  N.  E.  1070,  in  its  facts,  is  quite 
similar  to  the  one  at  bar. 

The  plaintiff,  in  that  case,  came  to  this  country,  went  into 
service,  and  saved  money  from  her  wages,  which  she  gave  to 
her  relative,  the  defendant,  in  whom  she  had  confidence,  upon 
the  understanding  that  he  would  keep  it  for  her  until  she 
wanted  it,  and  pay  her  interest.  She  demanded  of  him  the 
payment  of  the  money  thirteen  years  after  the  last  amount 
was  delivered  to  him,  and  five  years  thereafter  she  brought 
the  action  to  recover  the  money.  The  defense  was  the  statute 
of  limitations,  and  it  was  held  that  she  was  not  bound  to 
demand  her  money  within  six  years  in  order  to  save  her 
rights,  and,  further,  that  the  action  was  not  barred,  for  the 
reason  that  the  parties  intended  that  the  defendant  should 
keep  and  use  the  money  for  an  indefinite  time  and  to  repay 
it  only  upon  actual  demand. 
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**^  The  evidence  in  the  case  at  bar  tends  to  show  an  excep- 
tional state  of  facts,  in  that  the  relation  of  the  parties  was 
something  more  than  the  ordinary  one  of  debtor  and  cred- 
itor, and  that  they  contemplated  an  indefinite  delay  in  mak- 
ing a  demand  for  the  money;  and  we  hold  that  the  finding 
and  conclusion  of  the  trial  court  that  the  respondent  is  not 
chargeable  with  unreasonable  delay  nor  laches  in  failing  to 
demand  payment  of  her  money  before  the  death  of  her 
brother  are  sustained  by  the  evidence.  It  follows  that  the 
respondent's  claim  was  not  barred  at  the  time  of  her  brother's 
death,  either  by  the  statute  of  limitations  or  laches. 

It  is  specially  urged  that  the  court  erred  in  allowing  in- 
terest on  the  respondent's  claim.  A  party,  as  a  general  rule, 
is  not  chargeable  with  interest,  unless,  on  his  part,  there  is 
a  promise,  express  or  implied,  or  some  default  in  retaining 
the  principal:  Sibley  v.  County  of  Pine,  31  Minn.  201,  17 
N.  W.  337 ;  I.  L.  Corse  &  Co.  v.  Minnesota  Grain  Co.,  94  Minn. 
331,  102  N.  W.  728.  An  implied  contract  to  pay  interest 
arises  where  the  circumstances  of  a  transaction  justify  the 
inference  that  the  parties  contracted  with  reference  to  in- 
terest: 22  Cyc.  1491.  The  facts  bring  this  case  within  the 
rule,  and  the  respondent  was  properly  allowed  simple  interest 
on  her  claim. 

The  last  assignment  of  error  to  be  considered  relates  to  a 
ruling  as  to  the  admission  of  evidence  as  follows:  The  re- 
spondent was  a  witness  in  her  own  behalf,  and  was  asked  by 
her  counsel  these  questions:  **Q.  You  then  delivered,  you 
say,  during  that  thirteen  years  you  delivered  money  over  to 
him  from  time  to  time?  A.  Yes,  sir.  Q.  How  much  did 
you  deliver  over  to  him  between  1870  and  1885?  A.  Well, 
the  money  I  gave  him  to  keep  for  me — "  Objected  to  by  Mr. 
Eaton,  and  move  that  that  part  of  her  evidence  in  which  she 
says  that  the  money  that  she  gave  him  to  keep  for  her  be 
stricken  out,  as  involving  a  conversation  with  a  deceased  per- 
son,  and  incompetent.     It  is  certainly   a   conclusion 

Court :  It  might  be  immaterial,  but  I  do  not  think  it  would  be 
subject  to  the  statute.  The  fact  would  remain  that  she  placed 
the  money  in  the  hands  of  William,  and  he  would  be  under  im- 
plied obligation  to  return  it.  I  think  I  won't  grant  the 
motion  to  strike  out  that  particular  phrase ;  ^^^  I  do  not  see 
that  that  comes  within  the  prohibition.  Exception  for  re- 
spondent. 

It  may  be  conceded  that  it  was  technical  error  for  the  court 
to  deny  the  motion  to  strike  out  the  evidence;  but  it  is  clear 
that  it  was  not  reversible  error,  for  the  trial  was  by  the  court 
without  a  jury,  the  objectionable  statement  of  the  witness 
was  not  responsive  to  the  question,  and  it  is  apparent  that 
it  was  not  regarded  by  the  court  as  a  material  factor  in  the 
determination  of  the  facts  found,  which  are  sustained  by 
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competent  evidence:  Mankato  Mills  Co.  v.  Willard,  94  Minn. 
160,  102  N.  W.  202. 
Order  affirmed. 


THE   LIMITATION   OF  ACTIONS   ON   OBLIGATIONS  PAYABLE 
ON    OE    AFTER    DEMAND. 

I.  On  Demand  the  Equivalent  of  No  Demand,  469. 
n.  The  Effect  of  the  Statute  of  Limitations  on  Obligations  Payable 
on  Demand. 

a.  Specific  Sums  by  Agreement,  470. 

b.  Bank-notes,  472.  . 
c  Bank  Checks,  472. 

d.  Municipal  Bonds,  473. 

e.  Work  and  Labor  Done,  473. 

f.  Money  Lent,  473. 

m.  The  Effect  of  the  Statute  of  Limitations  on  Obligations  Payable 
After  Demand. 

a.  The  Rule  as  Laid  Down  in  Cases  Analogous  to  the  Princii>al 

Case,  473. 

b.  Payments  Made  on  a  Void  Policy  of  Insurance,  475. 

c.  Foreclosure  of  Deed  of  Trust,  475. 

d.  Pledges,  475. 

e.  Legacies,  476. 

f.  State  or  Municipal  Obligations,  476. 

g.  Subscriptions  for  Corporate  Stock. 

1.  To  Pay  Calls  as  Demanded,  479. 

2.  Verbal  Subscriptions,  480. 

3.  Where  Time  for  Call  Specified,  480. 

4.  Full-paid  Stock  Issued  on  Part  Payment,  480. 

5.  Where  No  CaUs  Made  Prior  to  Court  Assessment,  481. 

6.  Calls  Made  by  Trustees  and  Assignees  for  the  Benefit  of 

Creditors,  481. 

7.  Calls  Made  by  Receivers,  482. 
h.  Marital  Claims,  482. 

i  Trust  Funds  and  Those  of  Fiduciary  Character,  483. 
j.  Bailments  of  Money,  485. 
k.  Deposits  of  Money,  486. 
1.  Agents,  Attorneys  and  Factors,  487. 

IV.  The  Effect  of  the  Statute  of  Limitations  on  Obligations  Payable 

at  Specified  Time  After  Demand,  488. 
V.  When  Demand  Should  be  Made. 

a.  The  Rule  as  Laid  Down  in  the  Principal  Case,  489. 

b.  The  Rule  in  New  York,  489. 

c.  The  Rule  in  Michigan,  Maine  and  Pennsylvania,  490. 

d.  The  Rule  in  Massachusetts,  Iowa  and  Vermont,  490. 

e.  The  Rule  in  Ohio,  490. 

L    On  Demand  the  Equivalent  of  No  Demand. 

The  always  interegting  subject  of  the  effect  of  the  statute  of  limita- 
tions on  any  right  of  action  becomes  invested  with  additional  and 
unique  importance  when  that  right  of  action  is  founded  upon  an 
obligation  to  pay  on  demand.  This  is  not  the  place  for  a  record  of 
apparent  legal  anomalies,  which  would  fill  a  volume  of  their  own;  nor 
can  we  here  discuss  the  fictions  of  the  law — the  mirages  of  the  judicial 
desert — which  are  visible  at  times  in  the  lawyer's  horizon.  We  have, 
nevertheless,  to  deal  with  a  matter  which  involves  its  own  physical 
negation,  if  we  write  technically  of  obligations  to  pay  "on  demand"; 
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for  the  law  states  certainly  that  with  regard  to  negotiable  instru- 
ments payable  on  demand  that  they  are  payable  without  any  demand 
at  all!  On  that  account  it  was  necessary  to  enlarge  the  title  of  our 
subject  that  it  might  embrace  the  learning  on  such  phases  as  were 
prominent  in  the  principal  case,  and  would  be  conspicuous  in  all  cases 
where  either  the  phraseology  employed  or  the  necessary  legal  intend- 
ment called  for  the  words  "after  demand"  in  lieu  of  the  technical 
phrase  referred  to.  Logically,  of  course,  "on  no  demand"  could  not 
be  rendered  as  the  interpretation  of  "on  demand";  and  the  explana- 
tion of  the  incongruity  is  that  where  the  words  are  used  in  an  agree- 
ment the  courts  havp  regarded  the  institution  of  an  action  or  suit  as 
a  sufficient  demand  of  the  discharge  of  the  obligation  which  is  the 
origin  of  the  action  before  them.  We  shall,  therefore,  deal  with  both 
aspects,  the  one  where  the  obligation  is  to  pay  technically  on  de- 
mand, the  other  where  the  obligation  is  to  pay  in  the  ordinary  sense 
of  the  term  "on  demand,"  which  shall  mean  in  this  connection  after 
demand,  and  we  shall  postulate  only  that  statutes  do  exist  which 
limit  the  time  within  which  a  claimant  under  such  obligations  must 
enforce  his  claim,  and  that  a  demand  of  hig  rights  in  such  case  shall 
precede  the  bringing  of  his  suit  or  action.  When  he  should  make 
his  demand,  the  effect  of  undue  delay,  and  the  time  when  that  delay 
begins  to  run  to  his  prejudice,  will  be  considered  in  the  course  of  the 
discussion. 

n.    The  Effect  of  the  Statute  of  Limitations  on  Obligations  Payable 

on  Demand, 
a.  Specific  Sums  by  Agreement. — When  a  specific  sum  of  money 
is  made  payable  by  the  agreement  of  the  parties,  upon  demand,  as 
against  the  original  debtor,  no  demand  prior  to  the  commencement  of 
the  suit  is  necessary.  The  commencement  of  the  suit  is  itself  a  suffi- 
cient demand:  Caldwell  v.  Cassidy,  8  Cow.  271;  Haxton  v.  Bishop,  3 
Wend.  13;  Nelson  v.  Bostwick,  5  Hill,  37,  40  Am.  Dec.  310.  Most  of 
the  decisions  upon  the  question  are  based  upon  bills  of  exchange, 
promissory  notes,  and  bonds  for  the  payment  of  money;  but  they  do 
not  proceed  upon  any  ground  peculiar  to  such  instruments;  and  the 
reasons  assigned  are  equally  applicable  to  all  agreements  to  pay  money 
upon  demand:  Locklin  v.  Moore,  57  N.  Y.  360.  In  case  of  a  loan: 
Hall  V.  Letts,  21  Iowa,  596;  of  a  mortgage:  Martin  v.  Stoddard,  127 
N.  Y.  61,  27  N.  E.  285;  in  case  of  a  countv  warrant:  Crudup  v.  Ram- 
sey, 54  Ark.  168,  15  S.  W.  458.  In  Martin  v.  Stoddard,  127  N.  Y. 
61,  27  N.  E.  285,  the  court  said  that  as  the  time  when  payment  of  the 
mortgage  sued  on  did  not  appear,  it  would  be  presumed  it  was  pay- 
able on  demand,  and  the  thing  promised  being  the  payment  of  money, 
the  statute  of  limitations  began  to  run  from  the  date  of  the  instru- 
ment, at  which  time  the  demand  could  have  been  made.  Howland  v. 
Edmonds,  24  N.  Y.  307,  and  Wheeler  v.  Warner,  47  N.  Y,  519,  7  Am. 
Eep.  478,  were  cited  in  support.  It  is  a  well-recognized  rule  of  law  that 
the  statute  begins  to  run  on  a  promissory  note,  whether  negotiable 
or  not,  whenever  a  cause  of  action  accrues  thereon;  that  is,  from  the 
time  the  holder  has  a  right  to  demand  the  thing  claimed:  Bucklin  v. 
Ford,  5  Barb.  393.  The  words  "on  demand"  in  a  note  do  not  make 
the  demand  a  condition  precedent  to  a  right  of  action,  but  import 
that  the  debt  is  due  and  demandable  immediately  or,  at  least,  that 
the  commencement  of  a  suit  therefor  is  a  sufficient  demand:  Andress' 
Appeal,  99  Va.  421.     As  the  right  of  action  controls  the  operations  of 
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■the  statute,  the  following  cases  are  cited  in  which  the  rale  has  been 
upheld  that  an  immediate  right  of  action  ensues  on  a  bill  or  note 
payable  on  demand:  Massie  v.  Byrd,  87  Ala.  672,  6  South.  145;  Crudup 
V.  Eamsey,  54  Ark.  168,  15  S.  W.  458;  O'Neil  v.  Magner,  81  Cal.  631, 
15  Am.  St.  Eep.  88,  22  Pac.  876;  Jones  v.  Nicholl,  82  Cal.  32,  22  Pac. 
878;  Old  Almshouse  Farm  v.  Smith,  52  Conn.  434;  Edgell  v.  Coates, 
3  Houst,  325;  Kraft  v.  Thomas,  123  Ind.  513,  18  Am.  St.  Rep.  345,  24 
N.  E.  346;  Hall  v.  Letts,  21  Iowa,  5Q6;  Douglas  v.  Sargent,  32  Kan. 
413,  4  Pac.  801;  Ware  v.  Hewey,  57  Me.  391,  99  Am.  Dec.  780;  Ruff's 
Admr.  v.  Bull,  7  Har.  &  J.  14,  16  Am.  Dec.  290;  Fells  Point  Sav.  Inst. 
V.  Weedon,  18  Md.  320,  81  Am.  Dec.  603;  Newman  v.  Kettelle,  13 
Pick.  418;  Palmer  v.  Palmer,  36  Mich.  487,  24  Am.  Rep.  605;  Easton 
V.  McAllister,  1  Mo.  662;  Larason  v.  Lambert,  12  N.  J.  L.  247; 
De  Raismes  v.  De  Raismes,  71  N.  J.  L.  680,  60  Atl.  1133;  Wenman  v. 
Mohawk  Ins.  Co.,  13  Wend.  267,  28  Am.  Dec.  464;  Herrick  v.  Woolver- 
ton,  41  N.  Y.  581,  1  Am.  Rep.  461;  Wheeler  v.  Warner,  47  N.  Y.  519, 
7  Am.  Rep.  478;  De  Lavallette  v.  Wendt,  75  N.  Y.  579,  31  Am.  Rep. 
494;  Shults  v.  Fingar,  100  N.  Y.  539,  53  Am.  Rep.  231,  3  N.  E.  588; 
Caldwell  v.  Rodman,  50  N.  C.  139;  Hill  v.  Henry,  17  Ohio,  9;  Taylor's 
Admrs.  v.  Witman's  Admrs.,  3  Grant  Cas.  138;  Appeal  of  Milne,  99 
Pa.  483;  Smith  v.  Blythewood,  Rice,  245,  33  Am.  Dec.  Ill;  Henry  v. 
Roe,  83  Tex.  446,  18  S.  W.  806;  Kingsbury  v.  Butler,  4  Vt.  458;  Laid- 
ley  V-  Smith,  32  W,  Va.  387,  25  Am.  St.  Rep.  825,  9  S.  E.  209;  Lee  v. 
Cassin,  2  Cranch  C.  C.  112,  Fed.  Cas.  No.  8184.  The  above  are  cases 
in  which  the  question  merely  of  the  due  date  of  the  instrument 
was  discussed  for  the  purpose  of  laying  the  foundation  for  the  opera- 
tion of  the  statute  of  limitations  upon  the  right  to  sue.  In  Mobile 
Sav.  Bank  v.  McDonnell,  83  Ala.  595,  4  South.  346,  it  is  laid  down 
expressly  that,  ordinarily,  a  suit  may  be  properly  brought  on  a  note 
payable  on  demand,  without  a  previous  call  for  payment,  as,  no  day 
of  payment  being  designated,  a  present  duty  is  imposed;  and  that 
the  statute  of  limitations  commences  to  run  from  the  date  of  the 
note;  and  Owen  v.  Henderson,  7  Ala.  641,  is  cited  in  support. 
Although  there  are  some  cases  to  the  contrary,  which  are  nearly 
always  explicable  by  the  light  of  the  circumstances,  the  undoubted 
weight  of  authority  is  in  support  of  the  proposition  that  the  cause  of 
action  accrues  on  the  making  of  the  note  payable  on  demand,  and 
consequently  the  statute  runs  as  from  that  date.  Further  authority 
is  hardly  needed  as  to  the  non-necessity  of  demand  in  the  case  of 
notes.  In  England  there  were  conflicting  decisions  between  the  court 
of  king's  bench  and  the  court  of  common  pleas,  and  finally  an  act 
of  parliament  was  passed  to  settle  the  vexed  question.  In  Massa- 
chusetts it  was  settled  so  far  back  as  Ruggles  v.  Patten,  8  Mass.  480, 
that  a  demand  was  not  necessary,  and  in  the  United  States  supreme 
court  Wallace  v.  McConnell,  13  Pet.  136,  lO  L.  ed.  95,  is  a  further 
authority  to  the  same  effect.  In  Carter  v.  Smith,  9  Cush.  321,  the 
court  lays  down  that  as  the  essence  of  the  liability  of  the  promisor 
is  his  indebtedness  on  the  note,  and  as  the  note  is  an  admission  of  the 
debt,  such  debt  is  not  discharged  merely  by  the  omission  to  demand 
payment  of  it.  We  are,  of  course,  dealing  with  the  question  as  be- 
tween the  parties.  The  want  of  a  demand  isi  fatal  with  regard  to 
parties  collaterally  liable.  To  charge  them  the  holder  must  present 
his  note  to  the  acceptor,  or  maker,  when  it  is  due  and  give  them 
notice  if  it  is  not  paid.     It  is  sufficient  where  the  note  is  payable 
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at  a  bank,  if  it  is  presented  there,  and  the  banker  certifies  that  he 
has  no  funds  to  pay  it. 

The  fact  that  notes  on  demand  are  accompanied  by  a  deposit  of 
collateral  security  does  not  alter  the  date  from  which  the  statute 
begins  to  run,  namely,  the  date  of  the  notes:  In  re  Hartranft's  Estate, 
153  Pa.  530,  34  Am.  St.  Eep.  717,  26  Atl.  104. 

b.  Bank-notes. — The  statute  does  not  run  on  ordinary  bank-notes 
till  after  demand  of  payment  thereon.  Bank-notes  dififer  essentially 
from  all  other  negotiable  security  for  money.  While  they  are  not 
in  the  ordinary  sense  of  the  term  evidences  of  debt,  they  are  treated 
as  money  in  the  usual  course  and  transaction  of  business.  They  are 
transferable  by  delivery  and  are  issued  and  put  in  circulation  as 
money,  and  are  kept  circulating  during  the  life  of  the  banking  cor- 
poration. When  returned  they  are  again  issued,  and  thus  are  in  cir- 
culation indefinitely.  "In  this  view  the  liability  remains,  and  as 
a  continuing  promise  to  pay,  until  actual  refusal  of  payment  upon 
demand  made  at  the  counter  of  the  bank.  Nothing  short  of  refusal 
can,  consistently  with  principle  or  the  analogies  of  law,  furnish  a 
sufficient  ground  for  the  statute  of  limitations  to  attach,  or  begin  to 
operate;  until  then  the  bank  was  in  no  default,  nor  had  the  holder 
of  the  notes  any  cause  of  action":  F,  &  M.  Bank  of  Memphig  v.  White, 
2  Sneed,  482,  64  Am.  Dec.  772. 

The  date  of  a  bank-note  furnishes  no  presumption  that  it  was  put 
into  circulation  at  that  time.  "They  are,  as  we  know,  prepared  and 
kept  ready  for  circulation  previously  to  the  time  of  their  actual  issu- 
ance; and  until  they  are  actually  issued,  no  liability  is  incurred,  and 
no  cause  of  action  can  exist.  And  as  the  banks  are  constantly  re- 
ceiving their  own  notes  from  their  debtors,  each  note  so  received  is 
thereby  paid  up  and  discharged,  and  no  cause  of  action  can  exist 
until  it  is  reissued.  Therefore  ....  it  must  appear  that  the  note 
was  last  issued  by  the  bank  more  than  six  years  before  the  suit  was 
brought":  Greer  v.  Perkins,  5  Humph.  588. 

c.  Bank  Checks. — A  check  on  a  bank  payable  on  demand  is  a 
simple  contract  in  writing  and  the  period  of  limitation  in  which  suit 
may  be  instituted  thereon  is  the  period  prescribed  by  statute  on  such 
contracts,  which  begins  to  run  from  the  presentation  of  the  check 
for  payment,  and  refusal  to  pay,  unless  such  presentation  is  excused 
in  law:  Wright  v.  McCarty,  92  111.  App.  120.  Generally,  the  drawer 
of  a  check  is  not  bound  until  payment  is  demanded  and  refused,  but 
presentation  for  payment  is  not  necessary  when  the  drawer  of  the 
check  at  the  time  of  its  delivery  has  no  funds  to  his  credit  in  the 
bank  on  which  it  is  drawn,  and,  in  the  latter  event,  the  statute  of 
limitations  begins  to  run  from  the  date  of  the  check:  Haynes  v. 
Wesley,  112  Ga.  668,  81  Am.  St.  Eep,  72,  37  S.  E.  990;  Brush  v.  Bar- 
rett, 82  N.  Y.  400,  37  Am.  Rep.  569.  In  Scroggin  v.  McClelland,  37 
Neb.  644,  40  Am.  St.  Rep.  520,  56  N.  W.  208,  22  L,  R.  A.  110,  it  was 
held  that  the  statute  of  limitations  begins  to  run  in  favor  of  the 
drawer  of  an  ordinary  bank  check,  at  the  latest  upon  the  expiration 
of  a  reasonable  time  for  presenting  the  check  for  payment,  whether 
the  drawer  is  injured  by  the  delay  in  presentment  or  not.  As  to  when 
checks  ordinarily  should  be  presented  the  court  referred  to  the  cases 
cited  in  the  note  to  Holmes  v.  Briggs,  131  Pa.  233,  17  Am.  St.  Eep. 
804,  18  Atl.  928. 
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d.  Municipal  Bonds. — ^If  a  municipal  bond  is  made  payable  at  a 
certain  time  and  place  upon  presentation,  the  statute  of  limitations 
begins  to  run  against  it  from  maturity,  although  there  is  no  presenta- 
tion or  demand  for  payment.  In  Wurth  v.  City  of  Padueah,  116  Ky. 
403,  105  Am.  St.  Eep.  226,  76  S.  W.  143,  the  plaintiff  sued  the  city 
of  Padueah  on  five  bonds  payable  at  different  dates  "upon  the  pres- 
entation and  delivery  of  this  bond  at  the  above-named  place  of  pay- 
ment." The  statute  of  limitations  was  the  defense — that  the  bonds 
had  not  been  presented  within  the  statutory  period.  The  opinion  of 
the  court  followed  the  "well-settled  rule  of  law  that,  if  an  instru- 
ment be  payable  on  demand  at  a  specified  time  and  place,  the  statute 
begins  to  run  at  its  maturity,  as  payment  could  be  immediately  de- 
manded, and,  if  refused,  suit  brought.  But  if  payable  at  a  certain 
time  after  demand  or  after  notice,  actual  demand  must  be  made,  or 
notice  given,  in  order  to  fix  the  period  of  maturity  when  the  statute 
begins  to  run:  See  2  I>aniel  on  Negotiable  Instruments,  226;  "Wheeler 
V.  Warner,  47  N.  Y.  519,  7  Am.  Eep.  478;  Herriek  v.  Woolverton,  41 
N.  Y.  581,  1  Am.  Rep.  461.  Appellant  could  not  defeat  the  operation 
of  the  statute  by  a  mere  failure  on  his  part  to  comply  with  the  terms 
of  the  bonds  as  to  presentation  and  demand  for  payment." 

e.  Work  and  Labor  Done. — The  right  to  recover  for  work  and  ser- 
vices performed  arises  immediately  on  the  completion  of  such  services, 
and  the  statute  would  begin  to  run  from  such  completion.  Demand 
for  payment  ia  not  necessary  to  set  the  statute  in  motion:  Loper  v. 
Sheldon's  Estate,  120  Wis.  26,  97  N.  W.  524. 

f.  Money  Lent. — When  money  is  lent,  and  there  is  no  agreement 
as  to  the  time  of  repayment,  the  amount  lent  is  in  law  due  immedi- 
ately and  the  statute  of  limitations  begins  to  run  at  once  in  favor  of 
the  borrower:  Sturdivant  v.  MeCorley,  83  Ark.  278,  103  S.  W.  732,  11 
L.  E.  A.,  N.  S.,  825;  Teasley  v.  Bradley,  110  Ga.  497,  78  Am.  St.  Eep. 
113,  35  S.  E.  782.  But  where  by  its  very  terms  the  money  is  repay- 
able only  on  demand,  the  demand  is  necessary:  Brown  v.  Brown,  28 
Minn.  501,  11  N.  W.  64. 

m.  The  Effect  of  the  Statute  of  Limitations  on  Obligations  Payable 
After  Demand, 
a.  The  Rule  as  Laid  Down  in  Cases  Analogous  to  the  Principal 
Case. — Chief  Justice  Start,  in  Fallon  v.  Fallon,  110  Minn.  213,  ante, 
p.  464,  124  N,  W.  994,  well  and  truly  lays  it  down  that,  where  by  the 
contract  of  the  parties,  either  express  or  implied,  the  money  or  debt 
which  is  the  subject  matter  of  the  contract  is  payable  only  upon  a 
demand  in  fact  therefor,  the  statute  of  limitations  does  not  begin  to 
run  until  an  actual  demand  for  payment  is  made.  The  demand  must 
be  made  within  a  reasonable  time  which  is  dealt  with  fully  herein- 
after. The  appreciable  importance  of  the  part  this  rule  takes  in 
every-day  transactions  is  easily  seen.  If,  for  example,  there  exists  a 
debt  which  is  recoverable  without  demand,  and  the  creditor  allows 
the  statute  of  limitations  to  run  believing  that  until  he  makes  the 
demand  it  will  not  begin  to  run,  his  delay  will  mean  the  loss  of  the 
debt.  On  the  other  hand,  if  a  debt  exists  which  requires  a  prior 
demand  to  make  it  payable  and  the  creditor  makes  the  demand,  the 
statute  rung  from  the  date  of  the  demand,  and  at  the  end  of  the 
statutory  period  his  right  of  recovery  is  gone,  though  it  could  have 
been  preserved  if  he  had  delayed  making  the  demand,  within  a  rea- 
sonable time.     Precisely  such  a   state  of  affairs  existed  in  Cook  v. 
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Gorft's  Estate,  82  Vt.  137,  72  Atl.  322.  In  that  case  the  plaintiff 
handed  to  her  father  one  thousand  and  thirty-five  dollars  in  1894  on 
an  agreement  that  "The  money  was  put  into  the  place  for  her  and 
her  children,  and  she  was  to  have  her  pay  and  interest  on  it.  She 
shquld  have  her  money  when  she  called  for  it,  her  children  should 
have  their  home  and  be  boarded  there,  and  she  should  pay  him  for 
their  board."  The  father  died  in  1896,  and  suit  was  not  brought  for 
the  money  till  the  action  now  being  considered  and  long  after  the 
period  of  the  statute  of  limitations  would  have  expired.  It  was  con- 
tended against  the  plaintiff  that  no  demand  was  necessary  to  set  the 
statute  in  motion  and  the  claim  was  therefore  barred.  The  court 
considered  that  the  only  fair  construction  of  the  undisputed  contract 
was  that  a  home  and  board  for  the  plaintiff  and  her  children  at  her 
father's  house  were  contemplated  by  the  parties,  and  to  that  end  the 
plaintiff  let  him  have  the  money  to  put  into  the  place,  the  board 
of  herself  and  children  to  be  charged  to  the  sum  she  gave,  and  that 
she  was  to  have  the  money  back,  with  interest,  when  she  called  for 
it,  and  that  in  itself  the  contract  indicated  that  the  call  for  the 
money  by  her  was  understood  to  be  indefinitely  prospective,  as  might 
suit  her  wants  and  convenience.  That  being  so,  the  law  would  not 
assume  any  fixed  period  of  time  at  which  the  statute  would  begin  to 
run,  short  of  the  time  when  a  call  for  the  money  was  made. 

We  have  cited  this  case  thus  early  by  reason  of  its  similarity  to  the 
principal  case  and  that  it  enables  a  readier  apprehension  of  the  rule, 
which  is  that  where  it  appears  from  the  contract  out  of  which  the 
obligation  arises,  that  it  was  the  intention  of  the  parties  thereto  that 
the  money  or  claim  which  is  the  subject  matter  thereof  was  to  be 
paid  upon  a  demand  in  fact,  the  statute  of  limitations  does  not  begin 
to  run  until  an  actual  demand  for  payment  is  made:  Horton  v.  Sey- 
mour, 82  Minn.  535,  85  N.  W.  551.  This  was  followed  in  Portner  v. 
VVilfahrt,  85  Minn.  73,  88  N.  W.  418,  though  in  that  case  the  money 
was  payable  "on"  demand.  In  a  bond  of  date  May  21,  1885,  given 
by  a  son  for  the  maintenance  of  his  father  and  mother  during  the 
remainder  of  their  natural  lives,  both  being  named  as  obligees,  the 
son  covenanted  and  agreed,  among  other  things,  to  pay  and  give  on 
demand  to  his  father  the  sum  of  three  hundred  dollars,  with  interest 
at  the  rate  of  seven  per  cent  from  the  Ist  of  January,  1887.  The 
father  died  June  24,  1900,  without  having  demanded  payment  of  the 
money.  His  widow,  who  was  the  administratrix  of  his  estate,  de- 
manded payment  on  January  1,  1901.  The  court  considered  that  the 
provision  that  the  son  should  pay  and  give  on  demand  the  money, 
with  interest  from  a  date  eighteen  months  subsequent  to  the  advance, 
indicated  the  intent  that  the  money  was  not  to  be  demanded  or  paid 
prior  to  the  specified  day  and,  if  not  then  paid,  that  it  should  bear 
interest.  The  words  "on  demand"  were  not  used  in  the  sense  in  which 
they  usually  appeared  in  negotiable  instruments,  for  it  was  intended 
and  expected  that  a  demand  in  fact  should  be  made,  and  that  such 
a  demand  alone  should  mature  the  obligation.  It  may  be  taken,  then, 
as  sound  that  the  statute  does  not  begin  to  run  until  after  demand 
has  been  made  in  those  cases  where  the  demand  would  be  a  condition 
precedent  to  the  right  of  recovery,  and  that  in  each  case  the  terms 
of  the  contract  are  to  be  scrutinized  carefully  for  the  intention  of 
the  parties:  High  v,  Shelby  County  Commrs.,  92  Ind.  580;  Little  v. 
Blunt,  9  Pick.  488;  Codman  v.  Kogers,  10  Pick.  112;  Campbell  v. 
Whoriskey,  170  Mass.  63,  48  N.  E.  1070. 
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b.  Payments  Made  on  a  Void  Policy  of  Insurance. — In  American 
Mut.  Life  Ins.  Co.  v.  Bertram,  163  Ind.  51,  7&  N.  E.  258,  64  L.  E.  A. 
935,  the  assignee  of  a  policy,  which  afterward  was  discovered  to  be 
void,  paid  certain  of  the  premiums  at  the  time  thinking  the  policy 
valid,  and  afterward  discovering  that  it  was  void,  and  the  insurance 
company  was  wrongfully  trying  to  take  advantage  of  an  alleged  de- 
fault in  payment  by  her,  sought  to  recover  the  amount  paid.  The 
defense  was  the  statute  of  limitations.  The  court  held  that  the 
money  received  by  the  insurance  company  from  the  plaintiff  on  ac- 
count of  premiums  and  assessments  on  the  policy  was  so  received, 
with  the  knowledge  and  consent  of  the  plaintiff,  to  be  applied  in 
discharge  of  supposed  obligations  which  had  arisen  between  the  par- 
ties. Until  the  discovery  by  the  plaintiff  that  the  policy  was  void, 
and  her  rescission  of  it,  the  moneys  so  paid  were  held  by  the  plain- 
tiff, with  her  apparent  consent,  as  its  own.  Under  these  circumstances 
a  demand  was  necessary  before  bringing  the  action,  and  the  statute 
of  limitation  could  not  be  held  to  run  until  such  demand  was  made. 

c.  Foreclosure  of  Deed  of  Trust. — In  Brown  v.  Brown,  107  Tenn. 
349,  65  S.  W.  413,  a  bill  was  filed  to  foreclose  a  deed  of  trust,  and 
tinder  the  state  statute  of  limitation  such  actions  were  barred  unless 
brought  within  ten  years  from  the  maturity  of  the  debt.  The  deed 
provided:  "Now  should  I  pay  or  cause  to  be  paid  any  or  all  of^the 
aforesaid  sums  above  set  out  after  six  months'  notice  to  me  to  pay 
the  same  by  any  or  all  of  the  said  parties  severally  or  jointly,  then 
this  conveyance  to  be  null  and  void;  otherwise  to  remain  in  full  force 
and  effect."  It  will  be  observed  that  the  right  to  foreclose  did  not 
accrue  until   six  months  after  notice  to   pay  or  demand  was   made 

.upon  the  maker.  The  court  construed  it  accordingly,  and  that  as  no 
specific  time  was  fixed  in  the  trust  deed  for  the  maturity  of  the 
debts  secured  by  it,  they  had  not  matured  in  the  sense  of  the  statute 
until  demand  of  payment  was  made,  and  as  no  such  demand  was  made 
the  defense  of  the  statute  was  unavailing.  The  court  in  that  case 
was  guided  by  the  principles  laid  down  in  Johnston  v.  Grosvenor,  105 
Tenn.  362,  59  S.  W.  1025.  Where  no  time  is  agreed  upon  between  the 
parties  as  to  when  a  loan  made  shall  mature,  and  demand  for  pay- 
ment is  thereafter  made  by  the  tender,  a  suit  upon  open  account  filed 
more  than  the  statutory  time  after  such  demand  is  barred  by  the 
statute  of  limitations:  Poole  v.  Trimble,  102  Ga.  773,  29  S.  E.  871; 
and  the  same  case  is  an  authority  for  the  rule  that  where  a  debt  is 
not  at  once  due,  and  no  time  is  specified  for  its  payment  it  is  due  and 
payable  in  a  reasonable  time  or  upon  demand  subsequently  made. 

d.  Pledges. — ^In  New  York  the  Code  of  Civil  Procedure,  section 
410,  provides  that  when  a  right  exists,  but  a  demand  is  necessary  to 
entitle  the  person  to  maintain  an  action,  the  time  within  which  the 
action  must  be  commenced  must  be  computed  from  the  time  when  the 
right  to  make  the  demand  is  complete.  Under  that  section  the  inter- 
esting case  of  Wheeler  v.  Breslin,  47  Misc.  Eep.  507,  95  N.  Y.  Supp. 
966,  was  decided.  Suit  was  brought  sixteen  years  after  a  pledge  for 
an  accounting  of  the  disposition  of  the  goods  pledged.  Notes  had  been 
given  for  the  amount  due  and  they  hr^d  matured  in  1888,  while  the 
suit  was  not  instituted  till  1904.  The  court  turned  the  right  to  main- 
tain the  suit  on  the  pivot  of  the  right  to  redeem,  and,  while  that  is 
outside  the  scope  of  our  note,  we  make  reference  to  it  which  cannot 
but  be  instructive.  After  stating  the  well-known  conflict  as  to  this 
right  to  redeem,  the  court  decided  it  was  barred  by  reason  of  the 
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pledgor's  failure  to  tender  the  amount  owing  on  the  dishonored  notes, 
which  was  a  prerequisite  to  his  obtaining  his  property.  "The  test  is," 
said  the  court,  "Was  a  demand  necessary,  and  when  was  the  right 
to  make  the  demand  complete!     The  plaintiff  had  the  absolute  right 

to  redeem This  right  to  make  the  demand  was  complete  when 

the  last  of  the  notes  fell  due  in  June,  1888.     No  steps  were  taken 

until   sixteen   years   after The    case   of   Roberts   v.    Sykes,   30 

Barb.  173,  directly  supports  the  conclusion  reached.  That  case  has 
been  much  distinguished,  criticised,  declared  overruled,  and  but 
recently  rehabilitated.  It  is  unnecessary  to  review  the  authorities,  as 
that  has  already  been  done  in  Brown  v.  Bronson,  93  App.  Div.  312,  87 
N.  y.  Supp.  872.  It  may  be  said,  however,  that  the  foundation  case 
on  which  criticism  of  Eoberts  v.  Sykes,  30  Barb.  173,  has  rested 
(Cortelyou  v.  Lansing,  2  Caines  Cas.  200)  announces  a  principle  which 
renders  it  distinguishable  both  from  Roberts  v.  Sykes  and  the  case 
at  bar.  It  declares,  in  effect,  following  eminent  authority,  that  where 
the  pledge  is  delivered  without  any  specified  time  of  payment  or 
redemption,  the  pledgor  has  his  whole  life  to  redeem.  While  this 
ancient  doctrine  has  not  escaped  criticism,  it  being  said  that  'modern 
prescription  runs  rather  by  lapse  of  years  than  the  uncertain  span 
of  a  human  life'  (Schouler  on  Bailments,  3d  ed.,  sec.  250),  it  may  be 
pointed  out  that  in  both  the  Roberts  case  and  the  present  the  time 
of  redemption,  at  least  the  inception  of  time  of  redemption,  is  fixed 
by  the  due  date  of  the  notes.  In  the  Cortelyou  case  the  security  was 
given  for  an  indebtedness  that  had  matured  several  years  before." 

e.  Legacies. — Where  conditional  legacies  are  bequeathed  and  the 
legatee  has  become  entitled  by  reason  of  the  fulfilln^ent  of  the  condi 
tions  on  which  it  depended,  the  legacy  becomes  a  charge,  if  not  upon 
the  real  estate  of  the  testator,  upon  the  devisee  and  his  estate,  in  the 
nature  of  a  continuing  trust  against  which  the  statute  of  limitations 
does  not  begin  to  run  until  after  demand  made  and  refusal  to  pay: 
Geisel's  Estate  v.  Landwehr  (Ind.  App.),  88  N.  E.  105. 

A  bequest  was  made  in  the  following  terms:  "I  leave  in  the  hands 
of  my  son  Wm.  T.  one  hundred  dollars  for  the  orphan  child  (Minnie 
Margaret)  of  my  son  John  E.,  to  be  given  to  her  when  he  thinks 
best."  The  executor  qualified  under  the  will  in  1877.  No  proceed- 
ing was  brought  by  the  orphan  child,  Minnie  Margaret,  until  1905, 
when  suit  was  instituted  to  compel  the  defendant  to  excreise  the 
discretion  vested  in  him  as  to  the  payment  of  the  legacy  under  the 
terms  of  the  will  and  interest  upon  it,  and  no  demand  was  made  upon 
him  for  payment  of  the  same  until  1904,  and  he  pleaded  the  statute 
of  limitations.  The  court  decided  that  interest  did  not  begin  to  run 
until  the  date  of  the  demand,  and  that  that  date  wag  the  point  at 
which  the  statute  of  limitations  began  to  run  against  the  legatee. 

f.  State  or  Municipal  Obligations. — This  subdivision  is  devoted  to 
the  effect  of  the  statute  of  limitations  on  state  or  municipal  obliga- 
tions to  pay  after  demand,  not  so  much  by  reason  of  any  special 
legislation  on  the  subject  concerning  them,  but  rather  to  keep  these 
cases  apart  from  others  for  readier  reference,  and  because  the  various 
safeguards  and  precautions  which  surround  the  payment  of  a  debt  by 
the  state  or  municipality  consist  of  so  many  steps,  and  so  many 
formalities,  that  it  has  been  sometimes  found  to  be  an  anxious  task 
to  define  just  where  and  when  the  statute  begins  to  run  in  their  favor. 
We  are  speaking  now  with  reference  to  the  discharge  of  obligations 
by  those  bodies.     As  to  obligations  to  them,  the  old  time  maxim  of 
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time  not  running  against  the  sovereign  applies  only  to  the  sovereign 
power-  and  does  not  apply  to  those  institutions  deriving  their  power 
from  it.  The  statute  is  in  force  both  for  and  against  towns  and 
cities  and  counties  the  same  as  though  they  were  individuals:  Alton 
V.  Illinois  Trans,  etc.  Co.,  12  111.  38,  52  Am.  Dec.  479;  Baker  v.  John- 
son Co.,  33  Iowa,  151;  Kennebunkport  v.  Smith,  22  Me.  445;  County 
of  St.  Charles  v.  Powell,  22  Mo.  525,  66  Am,  Dec.  637;  Armstrong  v. 
Dalton,  15  N.  C.  568;  Cincinnati  v.  Evans,  5  Ohio  St.  594;  Evans 
V.  Erie  County,  66  Pa.  222;  Gibson  v.  Chouteau,  13  Wall.  (U.  S.)  92, 
20  L.  ed.  534.  The  rule  may,  therefore,  be  taken  as  to  obligations  by 
state  or  municipality  as  the  same  as  that  between  private  individuals, 
subject  always  to  statutory  requirements  as  to  the  rendering  of  the 
claim  and  its  allowance,  but  that  a  greater  degree  of  care  must  be 
exercised  in  fixing  the  point  when  the  obligation  to  pay  arises  out  of 
the  establishment  of  the  claim.  What  has  come  to  be  regarded  as  a 
conflict  is  really  only  caused  by  the  existence  of  special  statutes  re- 
quiring the  formal  presentation  of  claims  against  municipalities 
before  action  can  be  brought,  and  in  the  construction  of  the  special 
statute  the  view  has  been  taken  that  the  presentation  of  the  claim 
is  part  of  the  cause  of  action  itself.  It  is  needless  to  say  that  where 
it  is  so  enacted  and  the  obligation  to  pay  arises  only  after  the  demand, 
it  is  such  part  of  the  action  and  the  plaintiff  must  fail  for  want  of 
proof  of  it,  but  where  it  is  not,  the  dictum  of  the  principal  case  is 
good  law  and  the  statute  will  run  from  the  maturity  of  the  cause 
of  action  without  such  demand.  The  points  are  well  discussed  in 
Callanan  v.  Madison  County,  45  Iowa,  561;  Beecher  v.  Clay  County, 
52  Iowa,  140,  2  N.  W.  1037 ;  Hintrager  v.  Eichter,  76  Iowa,  406,  41  N.  W. 
55;  King  v.  Frankfort,  2  Kan.  App.  530,  43  Pac.  983;  Miller  v.  Hinds 
County,  68  Miss.  88,  8  South.  269,  and  Guthrie  v.  T.  W.  Harvey  Lum- 
ber Co.,  9  Okl.  464,  60  Pac.  247.  Actions  do  not  lie  on  municipal 
orders,  whether  negotiable  or  not,  till  they  have  been  presented  to  the 
proper  officer  for  payment:  Blaisdell  v.  Westmore  School  District  No. 
2,  72  Vt.  63,  47  Atl.  173. 

In  Pekin  v.  Eeynolds,  31  HI.  529,  83  Am.  Dec.  244,  it  is  laid  down 
that  municipal  corporations  are  not,  like  individuals,  bound  to  seek 
their  creditors,  to  make  payment  of  their  indebtedness,  and  cannot 
even  bind  themselves  to  pay  it  at  any  other  place  than  at  their 
treasury,  unless  specially  authorized  by  legislative  enactment.  This 
should  carry  with  it  the  corollary  that  until  the  demand  the  sitatute  is 
not  called  into  operation,  but  there  is  no  certain  expression  of  the  law 
upon  the  subject  beyond  that  in  the  principal  case  with  which  subdivi- 
sion m,  a,  of  this  note  opened  and  which  deals  with  cases  only  where 
by  the  contract  of  the  parties  the  money  is  only  payable  upon  a  de- 
mand in  fact.  The  dictum  as  to  county  orders  finds  support  in 
Schloss  V.  Pitkin  County  Commrs.,  1  Colo.  App.  145,  28  Pac.  18;  Vil- 
lage of  Mountain-home  v.  Elmore  County,  9  Idaho,  410,  75  Pac.  65; 
Carpenter  v.  Union  Dist.  Tp.,  58  Iowa,  335,  12  N.  W.  280;  Board 
of  Commrs.  of  Stevens  Co,  v.  Taudler,  9  Kan.  App.  761,  59  Pac.  599; 
Miller  v.  Hinds  County,  68  Miss.  88,  8  South.  269;  In  re  Purdy,  56 
App.  Div.  544,  67  N.  Y.  Supp.  642;  City  of  Guthrie  v.  T.  W.  Harvey 
Lumber  Co.,  9  Okl.  464,  60  Pac.  247;  Leach  v.  Wilson  County,  62 
Tex.  331;  Caldwell  County  v.  Harbert,  68  Tex.  321,  4  S.  W.'607; 
Potter  V.  City  of  New  Whatcom,  20  Wash.  589,  72  Am.  St.  Rep.  135, 
56  Pac.  394;  Bidwell  v.  City  of  Tacoma,  26  Wash.  518,  67  Pae.  259; 
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Pelton  V.  Crawford  County  Supervisors,  10  Wis.  69;  King  Iron  Bridge 
&  Mfg.  Co.  V.  County  of  Otoe,  27  Fed.  800. 

The  demand,  however,  must  be  made  within  reasonable  time  (see 
post,  p.  489),  or  it  will  fail.  In  McDonel  v.  Calahan  Co.,  3  Tex,  Civ. 
App.  138,  22  S.  W.  981,  a  suit  was  brought  by  an  ex-treasurer  of  the 
county,  six  years  after  his  terra  of  office  expired,  to  recover  commis- 
sions on  the  amount  of  certain  bonds  issued  during  his  term  of  office 
and  delivered  to  a  contractor  to  procure  the  erection  of  a  county 
courthouse.  The  claim  sued  on  was  not  presented  to  the  commis- 
sioners' court  until  just  before  the  institution  of  the  suit,  when  it 
was  rejected.  The  court  decided  the  demand  was  stale  and  barred  by 
the  statute  of  limitations.  That  case  was  followed  in  Noel  Young 
Bond  &  Stock  Co.  v.  Mitchell  County,  21  Tex.  Civ.  App.  638,  54  S.  W. 
284,  which  went  a  little  farther  in  the  mode  of  dealing  with  matured 
claims.  The  appellant's  counsel  contended  that  limitation  on  claims 
against  a  county  did  not  begin  to  run  until  the  claim  was  presented 
to  the  commissioners'  court  for  allowance  and  payment,  and  was  re- 
jected, and  payment  refused.  On  the  other  side,  it  was  contended 
that  limitation  began  to  run  from  the  time  the  claim  was  mature, 
whether  presented  to  the  commissioners'  court,  and  by  them  rejected 
or  not.  The  court  leaned  to  the  latter  view,  saying:  "True,  suit  can- 
not be  maintained  on  a  claim  against  a  county  until  it,  or  some  part 
thereof,  has  been  rejected  by  the  commissioners'  court,  but  the  claim 
must  be  presented  at  maturity,  or  within  such  time  as  that,  if  re- 
jected, suit  may  be  brought  within  the  time  allowed  by  the  statute 
of  limitations,  counting  from  the  date  of  maturity,  and  not  from 
the  date  the  claim  was  rejected."  The  court  then  pointed  out  that 
this  prerequisite  to  suing  a  county  was  a  special  and  wise  provision, 
but  was  never  intended  to  affect  the  statutes  of  limitation  in  any 
manner  whatever.  Mr.  Justice  Hunter  dissented  from  this  opinion, 
which,  as  we  have  shown,  goes  farther  than  any  of  the  cases  already 
cited,  while  it  is  a  valuable  additional  authority  for  the  proposition 
that  demand  should  be  promptly  made  after  a  claim  has  matured, 
and  when  ample  opportunity  is  offered,  by  the  freshness  of  the  cir- 
cumstances, for  its  examination  and  consequent  approval  or  rejec- 
tion. 

In  claims  against  the  state  we  find  an  early  case,  Baxter  v.  State, 
17  Wis.  588,  deciding  that  in  claims  arising  out  of  contract,  the 
statute  runs  from  the  time  the  indebtedness  comes  into  being  and 
not  from  the  time  of  its  formal  presentation  for  allowance.  The 
court  in  that  case  having  decided  that  the  state  could  plead 
the  statute  of  limitations  in  answer  to  a  claim  on  contract,  it  was 
pointed  out  that  the  plea  was  not  good,  for  the  reason  that  the 
cause  of  action  did  not  accrue  until  the  plaintiff  presented  his  claim 
to  the  legislature  and  they  refused  to  pay  it.  This  position  was 
founded  on  the  statute  requiring  the  party,  before  bringing  the 
suit  against  the  state,  to  present  his  claim  to  the  legislature.  The 
remarks  of  Mr.  Justice  Paine  are  so  cogent  that  we  reproduce  them: 
"We  regarded  a  compliance  with  this  provision  of  the  statute  as  not 
constituting  any  element  of  the  cause  of  action,  within  the  scope 
and  object  of  the  statute  of  limitation.  It  was  a  mere  condition 
to  the  bringing  of  a  suit,  imposed  by  law  for  the  protection  of  the 
state  from  unnecessary  costs.  If  a  debt  existed,  it  existed  entirely 
independent  of  such  presentation  of  the  claim.  It  existed  so  soon 
as   a   claim   accrued  which   the   state  owed   and   ought   to  pay,   and 
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then  it  was  that  the  cause  of  action  accrued.  True,  the  party  had 
to  present  his  claim  before  bringing  suit,  but  such  presentation 
partook  of  the  nature  of  the  remedy.  It  was  a  preliminary  pro- 
ceeding required  of  him  in  order  to  avail  himself  of  the  remedy." 
The  learned  judge  then  pertinently  suggests  that  if  the  law  should 
require  that  a  demand  be  made  of  every  debt  before  action  brought 
could  it  be  said  that  the  statute  of  limitations  did  not  begin  to  run 
until  the  demand  was  made  though  the  debt  was  allowed  to  grow 
to  twenty  years  of  age?  He  concludes  by  saying  the  court  is  com- 
pelled to  hold  that  if  a  party  has  a  claim  due  from  the  state,  he 
cannot  neglect  to  present  it  until  after  the  statute  of  limitation  has 
run,  and  then  sustain  an  action  upon  the  ground  that  he  had  no 
right  to  sue  until  he  had  presented  it.  The  learned  judge  could  have 
gone  farther  and  not  limited  his  remarks  to  claims  against  the  state, 
for  the  law  is  universal  as  he  stated  it,  with  such  exceptions  as  are 
furnished  by  cases  like  the  principal  case,  where  by  express  agree- 
ment the  payment  of  the  obligation  is  conditional  on  the  making  of 
the   demand. 

San  Luis  Obispo  County  v.  Gage,  139  Cal.  398,  73  Pac.  174,  is 
practically  to  the  same  effect.  In  that  case  it  was  also  urged  that 
the  statute  of  limitations  did  not  begin  to  run  until  the  claim  had 
been  presented  to  the  board  and  acted  upon  by  it.  "Under  the  cir- 
cumstances of  this  case,  this  proposition  cannot  be  maintained.  It 
was  within  the  power  of  the  respondent,  at  any  time  after  the  claim 
accrued,  to  set  the  statute  in  motion  by  presenting  the  claim  to  the 
proper  board.  It  is  well  settled  that  in  such  a  case  the  party  can- 
not delay  making  the  demand  until  after  the  statute  of  limitations 
would  have  barred  the  claim,  and  thereafter  assert  the  claim  on  the 
ground  that  the  statute  did  not  begin  to  run  until  after  the  demand 
had  been  made.  The  case  of  Barnes  v.  Glide,  117  Cal.  1,  59  Am.  St. 
Eep.  153,  48  Pac.  804,  is  conclusive  on  this  proposition." 

The  conclusion  to  be  arrived  at,  therefore,  is  that  except  where 
the  demand  forms  part  of  the  cause  of  action,  arising  out  of  the 
subject  matter  or  expressly  named  as  a  condition  precedent  to  suing 
by  the  contract,  or  some  special  legislation  on  the  point,  the  statute 
runs  as  with  individuals  from  the  accrual  or  the  maturity  or  the 
completion  of  the  cause  of  action. 

g.  Subscriptions  for  Corporate  Stock. 
1.  To  Pay  Calls  as  Demanded. — These  subscriptions  come  under 
the  head  of  obligations  payable  after  demand  and  are  affected,  there- 
fore, by  the  statute  of  limitations  in  the  same  way  as  other  debts  of  a 
like  nature.  Where,  therefore,  no  specified  date  is  shown  by  the 
terms  of  the  subscription,  and  the  stockholder  agrees  to  pay  such 
installments  as  the  board  of  directors  may  from  time  to  time  call  for, 
he  becomes  liable  for  such  as  are  legally  demanded.  It  follows,  then, 
that  the  statute  begins  to  run  when  the  cause  of  ac'^ion  accrues,  that 
is,  as  to  each  installment  when  it  becomes  due  by  the  call  of  the 
company:  Curry  v.  Woodward,  53  Ala.  371;  Harmon  v.  Page,  62  Cal. 
448;  Macon  &  A.  E.  Co.  v.  Vason,  52  Ga.  326;  Ross  v.  Lafayette 
etc,  R.  R.  Co.,  6  Ind.  297;  West  v.  Topeka  Sav.  Bank,  66  Kan."  524, 
97  Am.  St.  Rep.  385,  72  Pac.  252,  63  L.  R.  A.  137;  Otterview  Land 
Co.'s  Receiver  v.  Boiling's  Exr.,  24  Ky.  Law  Rep.  1157,  70  S.  W.  834; 
Baltimore  &  H.  G.  Turnpike  Co.  v.  Barnes,  6  Har.  &  J.  57;  Glenn 
V.  Williams,  60  Md.  93;  Washington  Sav.  Bank  v.  Butchers'  &  Drovers' 
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Bank,  107  Mo.  133,  28  Am.  St.  Rep.  405,  17  8.  W.  644;  McCarter  v. 
Ketcham,  72  N,  J.  L.  247,  62  Atl.  693;  Bouton  v.  Dry  Dock  Stage 
Co.,  4  E.  D.  Smith  (N.  Y.),  420;  Western  K.  E.  Co.  v.  Avery,  64 
N.  C.  491;  Pittsburg  k  Connellsville  R.  Co.  v.  Plummer,  37  Pa. 
413;  Cook  v.  Carpenter,  212  Pa.  165,  180,  108  Am.  St.  Rep.  854, 
61  Atl.  799,  806,  1  L.  R.  A.,  N.  S..  900,  4  Ann.  Cas.  723;  Moses  v. 
Ocoee  Bank,  1  Lea,  398;  Marr  v.  Bank  of  West  Tennessee,  4  Lea, 
578;  Gold  v.  Paynter,  101  Va.  714,  44  S.  E.  920;  Glenn  t.  Soule, 
22  Fed.  417;   Brown  v.  Allebacb,  166  Fed.  488. 

In  the  last-named  case  the  court  specially  referred  to  Cook  v. 
Carpenter,  212  Pa.  165,  180,  108  Am.  St.  Rep.  854,  61  Atl.  799, 
806,  1  L.  R.  A.,  N.  S.,  900,  4  Ann.  Cas.  723,  as  containing  the 
elaborate  opinion  of  Chief  Justice  Mitchell  of  the  state  where 
the  question  has  been  discussed  probably  more  than  in  any  other 
state,  which  settled  that  where  a  subscription  to  stock  is  not  presently 
payable  in  full,  but  as  called  for  by  th«  company,  the  statute  does  not 
begin  to  run  until  the  call  is  made. 

If  the  time  when  the  call  is  to  be  made  is  left  for  the  determination 
of  the  directors,  then  the  statute  does  not  begin  to  run  until  that 
determination  is  evidenced:  Sinkler  v.  Turnpike  Co.,  3  Penr.  &  W. 
(Pa.)  149;  Lewis'  Admr.  v.  Glenn,  84  Va.  947,  6  8.  E.  866;  New 
England  Fire  Ins.  Co.  v.  Haynes,  71  Vt.  306,  76  Am.  St.  Rep.  771, 
45  Atl.  221.  But  if  the  notice  of  assessment  be  rescinded,  time  will 
not  run  from  such  assessment,  where  it  is  specially  provided  that 
time  shall  not  run  until  levy  of  the  assessment  on  any  unpaid  stock: 
Union  Sav.  Bank  v.  Leiter,  145  Cal.  696,  7&  Pae.  441.  If  no  time 
is  fixed  either  by  statute  or  the  terms  of  the  subscription,  it 
would  appear  that  no  demand  is  necessary,  or,  in  other  words,  the 
debt  is  treated  as  due  on  demand,  and  the  same  rule  as  attaches 
in  the  case  of  promissory  notes  would  prevail  and  the  amount  be  pay- 
able forthwith,  the  statute  running  from  when  the  obligation  arose: 
Grubbs  v.  Vicksburg  &  B,  R.  Co.,  50  Ala.  398;  Harris  v.  Gateway 
Land  Co.,  128  Ala.  652,  29  South.  611;  Phoenix  Warehousing  Co.  v. 
Badger,    67    N.    Y.    294. 

If  the  corporation  fails  to  make  calls  within  the  statutory 
period,  it  will  not  be  permitted  to  avail  itself  of  its  own  failure 
to  defeat  the  defense  of  the  statute:  Great  Western  Tel.  Co.  v. 
Purdy,   83  Iowa,  430,   50  N.  W.  45. 

2.  Verbal  Subscriptions. — An  action  on  a  verbal  subscription  was 
held  to  be  barred  three  years  after  the  decree  calling  it  up  and  au- 
thorizing the  receiver  to  collect  it:  Liberty  Sav.  Bank  v.  Otterview 
Land  Co.,  96  Va.  352,  31  S.  E.  511. 

3.  Where  Time  for  Call  Specified. — If  the  time  is  fixed  either  by  the 
subscription  or  a  by-law  of  the  corporation,  time  runs  from  the  time 
named  therein:  Winter  v.  Muscogee  R.  Co.,  11  Ga.  438;  New  Albany  & 
T.  R.  Co.  v.  Pickens,  5  Ind.  247;  Breedlove  v.  Martinsville  etc.  R.  Co., 
12  Ind.  114;  Schenectady  etc.  Plank  Road  Co.  v.  Thatcher,  11 
N.  Y.  102;  West  v.  Topeka  Sav.  Bank,  66  Kan.  524,  97  Am.  St. 
Rep.   385,   72   Pae.   252,   63   L.  R.  A.   137. 

4.  Full  Paid  Stock  Issued  on  Part  Payment. — Where  payment 
for  the  balance  of  stock  is  not  called  for,  but  the  full  paid  stock 
was  issued  to  the  subscribers,  time  would  not  run  in  their  favor 
for  the  balance  until  after  a  legal  demand  for  it:  Scovill  v.  Thayer, 
105    U.    S,    143,   26    L.    ed.    968. 


Feb.  1910.]  Falix)n  v.  Fallon.  481 

5,  Where  No  Calls  Made  Prior  to  Court  Assessment. — Where 
no  calls  had  ever  been  made  for  an  assessment  to  pay  the  debts  of  the 
corporation,  time  was  held  not  to  run  until  such  assessment  had  been 
made  by  the  court:  Glenn  v.  Sothoron,  4  App.  (D.  C.)  125;  Glenn 
V.  Howard,  81  Ga.  383,  12  ,Am.  St.  Rep.  318,  8  S.  E.  636;  Hawkins 
V.  Glenn,  131  U.  S.  319,  9*Sup.  Ct.  Rep.  739,  33  L.  ed.  184;  Glenn 
V.  Liggett,  135  U.  S.  533,  10  Sup.  Ct.  Rep.  867,  34  L.  ed.  262;  Glenn  v. 
Marbury,  145  U.  S.  499,  12  Sup.  Ct.  Rep.  914,  36  L.  ed.  790;  Glenn  v. 
Foote,  36  Fed.  824. 

6.  Calls  Made  by  Trustees  and  Assignees  for  the  Benefit  of  Cred- 
itors.— In  Glenn  v.  Priest,  28  Fed.  907,  which  was  one  of  a  vast  num- 
ber of  suits  instituted  by  Glenn,  the  trustee  for  the  benefit  of  the 
creditors  of  the  National  Express  Company,  against  the  stockholders, 
the  attempt  to  fasten  a  liability  upon  them  dragged  its  weary 
and  relentless  length  for  eighteen  years.  Each  time  before  the  courts 
the  attempt  was  defeated,  and  the  oral  opinion  of  Mr.  Justice  Treat 
on  one  of  the  hearings  (23  Fed.  695)  so  well  and  so  laconically  states 
the  law  as  to  compel  its  reproduction;  "Here  was  a  corporation  of 
short  continuance;  and  I  think,  under  the  very  terms  of  the  act  of 
corporation,  only  two  dollars  a  share  were  primarily  to  be  paid  up.  If 
any  more  was  to  be  thereafter  paid,  it  was  to  be  paid  when  the  di- 
rectors of  the  corporation  called  therefor.  The  original  amount  was 
paid,  and  the  parties  rested  there.  It  seems  to  have  been  a  very  un- 
fortunate concern;  for  it  had  hardly  begun  operating  before,  prac- 
tically, it  was  dissolved,  and  the  amount  of  indebtedness  shown  by 
the  proceedings  in  chancery  at  Richmond  was  incurred — to  what  end 
we  know  not,  and  it  is  immaterial.  Three  assignees  were  appointed; 
with  full  authority  to  collect  all  the  assets  and  pay  the  obligations 
of  the  company,  the  stockholders  being  scattered,  it  seems,  all  over 
the  country,  at  least  as  far  as  Missouri.  There  is  nothing  to  indi- 
cate that  they  were  to  be  called  upon,  or  charged,  except  through 
calls,  with  the  indebtedness  to  the  original  corporation.  If  assignees 
were  substituted  to  the  rights  of  the  original  corporation,  to  call  in 
these  assessments,  why  did  not  these  creditors  move?  They  could 
have  asked  and  demanded  that  the  assignees  should  do — what?  Pro- 
ceed at  once  to  make  a  call.  But  they  did  not  do  it.  They  filed  a  bill 
in  1871,  more  than  five  years  afterward,  and,  for  reasons  unknown 
to  this  court,  that  was  prolonged  until  1880,  when  that  court  thought 
there  should  be  a  call  on  the  stockholders  to  meet  these  demands, 
and  then  the  substituted  assignees  rested  until  1884.  Under  the 
statutes  of  limitations,  which  are  statutes  of  repose,  and  under  the 
theory  of  laches  in  equity,  a  man  cannot  patch  out,  by  proceedings  of 
this  nature,  an  indefinite  extension  of  time.  As  stated  by  my  brother 
judge,  if  he  can  do  it  for  eighteen  years,  or  more,  he  may  do  it  for 
fifty  years.  The  right  of  the  creditor  existed  against  the  corporation 
at  the  time  the  assignment  was  made.  Why  did  he  not  pursue  it? 
He  had  the  right  so  to  do.  He  never  did  it.  He  must  take  the  conse- 
quences of  the  delay." 

When  the  terms  of  a  subscription  to  stock  of  a  corporation  bind 
the  stockholders  to  pay  in  such  installments  as  may  be  called  for  by 
the  company  and  one  per  cent  at  the  time  of  subscription,  and  the 
corporation,  becoming  embarrassed,  executes  a  deed  of  assignment 
for  the  benefit  of  creditors,  not  having  called  in  all  the  stock  sub- 
scribed, the  statute  of  limitations  in  favor  of  the  stockholders,  as  to 
Am.  St.  Rep.,  Vol.  136 — 31 
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their  unpaid  subscriptions,  does  not  begin  to  run  until  a  decree  is 
rendered  by  a  court  of  equity  under  a  bill  filed  by  creditors,  making 
an  assessment  and  call  for  the  unpaid  subscriptions:  Glenn  v.  Semple, 
80  Ala.  159,  60  Am.  Bep.  92.  This  case  is  to  be  noted  as  distin- 
guishing Curry  v.  Woodward,  53  Ala.  371^  and  pointing  out  that  that 
part  of  the  opinion  in  that  case  which  says  that  the  statute  does 
not  begin  to  run  "until  the  call  was  made  or  there  was  evident  dis- 
bandment  of  the  company  and  relinquishment  of  the  business"  was 
a  dictum  only  so  far  as  the  latter  part  of  the  proposition  is  con- 
cerned, and  that  it  was  not  a  point  involved  in  the  case  nor  neces- 
sary to  be  decided.  Although  the  law,  as  declared  in  Glenn  v.  Semple, 
80  Ala.  159,  60  Am.  Rep.  92,  has  been  followed  in  Lehman  v.  Glenn, 
87  Ala.  618,  6  South.  44,  and  in  Semple  v.  Glenn,  91  Ala.  245,  24  Am. 
St.  Rep.  894,  6  South,  46,  9  South.  265,  it  has  been  questioned  in 
Curry  v.  Woodward,  53  Ala.  371,  Hatch  v.  Dana,  101  U.  S.  205,  Glenn 
V.  Dorsheimer,  23  Fed.  695,  24  Fed.  536,  and  in  Glenn  v.  Priest,  28 
Fed.  907,  but  it  may  be  taken  that  Glenn  v.  Semple,  80  Ala.  159,  60 
Am.  Rep.  92,  contains  the  proposition  now  regarded  as  sound  and 
present-day  law.  It  is  followed  and  adopted  in  Harris  v.  Gateway 
Land  Co.,  128  Ala.  652,  29  South.  611.  The  reasoning  in  Glenn  v. 
Saxton,  68  Cal.  353,  9  Pac.  420,  is  on  the  same  lines. 

7.  Calls  Made  by  Eeceivers. — Where  a  receiver  was  appointed,  and 
it  was  his  duty  by  statute  to  proceed  immediately  for  the  recovery 
of  unpaid  subscriptions,  time  was  held  to  run  from  his  appointment 
and  not  from  the  demand:  Webber  v.  Hovey,  108  Mich.  49,  65  N.  W. 
619.  But  where  such  was  not  his  statutory  duty  the  statute  did  not 
run  until  a  call  or  some  authorized  demand  was  made:  Washington 
Sav.  Bank  v.  Butchers'  &  Drovers'  Bank,  107  Mo.  133,  28  Am,  St.  Rep. 
465,  17  S.  W,  644.  In  a  very  recent  case,  Pratt  v.  Broadwell,  159 
Mich.  375,  124  N,  W.  44,  it  was  held  that  although  the  court  order 
stipulated  and  the  notice  of  the  receiver  of  an  insurance  company  to 
its  stockholders  contained  the  reference  that  unless  the  amount  due 
was  paid  within  thirty  days  suit  would  be  commenced,  the  statute 
began  to  run  with  the  notice  of  demand  and  not  from  the  thirtieth 
day  thereafter.  Smith  v.  Bell,  107  Pa.  352,  was  cited  in  support,  the 
court  concluding  its  opinion  with:  "We  think  a  fair  complement  to 
the  statement  'The  statute  did  not  begin  to  run  until  the  time"  the 
assessment  was  made'  is,  from  that  time    it  did  commence  to  run." 

Where  a  corporation,  in  fact  insolvent,  makes  an  assignment  for 
the  benefit  of  its  creditors,  the  statute  was  held  to  run  from  the 
date  of  its  assignment  in  favor  of  the  subscribers,  and  not  from  the 
time  of  a  call  for  the  unpaid  balance  made  by  the  assignee:  Franklin 
Sav.  Bank  v.  Bridges  (Pa.),  8  Atl.  611;  Swearingen  v.  Sewickley 
Dairy  Co.,  198  Pa.  68,  47  Atl.  941,  53  L.  R.  A,  471;  Jones  v.  Whit- 
worth,  94  Tenn.  602,  30  S.  W.  736. 

Attention  is  directed  to  the  fact  that  Franklin  Sav.  Bank  v.  Bridges 
(Pa.),  8  Atl.  611,  has  not  been  overruled.  In  Swearingen  v.  Sewickley 
Dairy  Co.,  198  Pa.  68,  47  Atl.  941,  53  L.  R.  A.  471,  which  followed 
and  adopted  it,  the  court  was  at  special  pains  to  disclaim  that  it  was 
overruled,  as  was  suggested,  by  Lane's  Appeal,  105  Pa.  49,  51  Am. 
Rep.  166. 

h.  Marital  Claims. — Where  a  wife  places  a  fund  in  the  hands  of 
her  husband  under  an  agreement  that  he  is  to  use  and  improve  it 
for  her  benefit,  with  no  time  fixed  for  an  accounting  and  settlement 
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between  them,  the  statute  of  limitations  does  not  begin  to  run  agai^ist 
her,  and  in  his  favor,  until  after  a  demand  for  a  settlement,  and  a  re- 
fusal by  him  to  pay.  Transactions  between  husband  and  wife  in  this 
regard  are  looked  upon  differently  than  if  they  were  strangers.  The 
courts  lean  to  the  view  that  in  such  cases  the  husband's  possession 
of  the  wife's  funds  is  similar  to  that  of  any  other  depositary  holding 
money  subject  to  the  owner's  orders:  Eucker  v.  Maddox,  114  Ga. 
899,  41  S.  E.  68;  Bartlett  v.  Wright,  29  HI.  App.  339;  Boughton  v. 
Flint,  74  N.  Y.  476;  Wiltsie  v.  Wiltsie,  12  N.  Y.  St.  Eep.  144;  Adams 
V.  Olin,  140  N.  Y.  150,  35  N.  E.  448.  In  the  case  of  In  re  Cole's 
Estate,  34  Hun,  320,  it  was  held  that  the  statute  began  to  run  from 
the  date  of  the  husband's  receipt  of  the  purchase  money  of  a  house 
owned  by  his  wife,  but  the  reason  is  consistent  with  the  rule  we  have 
given.  He  had  no  right  to  retain  it.  As  the  court  put  it,  the  test 
of  the  necessity  for  a  demand  was  whether  it  was  there  and  then 
his  legal  duty  to  pay  over  the  money  to  his  wife.  If  so,  then  no  de- 
mand was  necessary.  If,  on  the  other  hand,  he  could  lawfully  with- 
hold it  from  her,  it  must  be  by  virtue  of  some  arrangement  with  her 
which  would  constitute  him  her  depositary.  In  Boughton  v.  Flint, 
74  N.  Y.  476,  cited  above,  the  husband  offered  to  pay  the  wife,  but 
she  requested  him  to  keep  it  until  she  asked  for  it,  and  therefore 
demand    was    necessary. 

In  Bartlett  v.  White,  29  HI.  App.  339,  the  court,  speaking  of  this 
presumption  of  the  husband  being  the  wife's  depositary,  said:  "The 
presumption  accords  with  that  spirit  of  peace  and  harmony  which 
should  exist  in  the  marital  relation.  Were  it  presumed  to  be  a  loan, 
and  the  statutes  of  limitation  held  to  apply  as  in  other  cases  of 
loans,  she  would  have  to  watch  the  lapse  of  time,  and  either  sue,  or 
procure  a  new  promise  from  her  husband  as  with  strangers." 

In  Barnett  v.  Harsberger,  105  Ind.  410,  5  N.  E.  718,  we  find:  "It 
needs  no  argument  to  prove  that  evil  will  result  from  a  rule  that 
requires  the  wife  to  watch  lest  the  statute  of  limitations  bar  her 
rights,  and  she  be  answered,  when  she  asserts  her  claim  after  her 
husband's  death,  that  as  she  did  not  sue  him  within  the  statutory 
time,  she  must  lose  the  money  intrusted  to  him.  It  is  not  for  the 
good  of  the  world  that  a  wife  should  be  compelled  to  distrust  her 
husband,  and  deal  with  him  as  she  would  a  stranger,  in  order  that 
she  may  not  have  her  rights  swept  away  by  the  lapse  of  time." 

L  Trust  Funds  and  Those  of  Fiduciary  Character. — While  the  stat- 
ute of  limitations  does  not  begin  to  run  in  cases  of  express  trusts 
until  a  repudiation  of  the  trust  (Fox  v.  Fay,  89  Cal.  339,  23  Am.  St. 
Bep.  474,  and  note,  24  Pac.  855,  26  Pac.  897),  and  while  it  is  some- 
times laid  down  that  all  cases  of  direct  and  express  trust  arising  be- 
tween trustee  and  cestui  que  trust  are  to  be  withdrawn  altogether 
from  the  operation  of  the  statute,  notwithstanding  a  clear  and  cer- 
tain remedy  exists  at  law,  we  find  Chancellor  Kent,  in  Kane  v. 
Bloodgood,  7  Johns.  Ch.  90,  11  Am.  Dec.  417,  expressly  dissenting  from 
the  latter  proposition.  In  that  case  he  says:  "The  word  'trust'  is 
often  used  in  a  very  broad  and  comprehensive  sense.  Every  deposit 
is  a  direct  trust.  Every  person  who  receives  money  to  be  paid  to  an- 
other, or  to  be  applied  to  a  particular  purpose  to  which  he  does  not 
apply  it,  is  a  trustee,  and  may  be  sued  either  at  law  for  money  had 
and  received,  or  in  equity  as  a  trustee  for  a  breach  of  trust,"  and 
"That  the  trusts  intended  by  the  courts  of  equity,  not  to  be  reached 
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•r  affected  by  the  statute  of  limitations,  are  those  technical  and  con- 
tinuing trusts  which  are  not  at  all  cognizable  at  law,  but  fall  within 
the  proper,  peculiar,  and  exclusive  jurisdiction  of  this  court."  Where 
the  cestui  que  trust  determines  the  trust  by  her  act  in  demanding  pay- 
ment the  statute  begins  to  run  only  from  the  date  of  the  demand. 
This  has  been  decided  almost  by  a  consensus  of  the  authorities,  and 
as  an  instance  of  the  respect  with  which  the  courts  regard  the  great 
opinion  from  which  the  above  excerpts  are  taken,  we  refer  the  reader 
to  the  language  of  Judge  Temple  in  Love  v.  Watkins,  40  Cal.  547, 
6  Am.  Rep.  624.  He  says:  "In  the  case  of  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90,  11  Am.  Dec.  417,  Chancellor  Kent  discusses  with  clear- 
ness and  perspicuity,  remarkable  even  for  that  great  jurist,  the  appli- 
cation of  the  statute  of  limitations  to  trust  estates,  and  demonstrates, 
both  from  reason  and  authority,"  the  law  on  that  intricate  subject. 
It  is  now  quite  clear  that  in  all  such  cases  as  do  not  fall  within  the 
exception  so  clearly  indicated  by  Chancellor  Kent,  that  the  right  of 
action  of  the  cestui  que  trust  arises  only  on  the  demand  which  deter- 
mines the  relation  between  the  parties,  and  the  date  of  the  demand 
is  the  beginning  of  the  course  the  statute  has  to  run:  San  Luis 
Obispo  County  v.  King,  69  Cal.  531,  11  Pae.  178;  Petersen  v.  Taylor 
(Cal.),  33  Pac.  436;  Hileman  v.  Hileman,  85  Ind.  1;  Parks  v.  Satterth- 
waite,  132  Ind.  411,  32  N.  E.  82;  Auld  v.  Butcher,  22  Kan.  400; 
Campbell  v.  Whoriskey,  170  Mass.  63,  48  N.  E.  1070;  Robinson  v. 
Robinson,  173  Mass.  233,  53  N.  E.  854;  Ela  v.  Ela,  70  N.  H.  163,  47 
Atl.  414;  Gutch  v.  Fosdick,  48  N.  J.  Eq.  353,  27  Am.  St.  Rep.  473, 
22  Atl.  590;  Roberts  v.  Berdell,  61  Barb.  37;  De  Crano  v.  Moore,  50 
App.  Div.  361,  63  N.  Y.  Supp.  585,  64  N.  Y.  Supp.  3;  Moore  v.  Moore, 
32  Misc.  Rep.  68,  66  N.  Y,  Supp.  167;  Earp  v.  Richardson,  81  N.  C. 
5;  Faison  v.  Stewart,  112  N.  C.  332,  17  S.  E.  157;  Dunn  v.  Dunn, 
137  N.  C.  533,  50  S.  E.  212;  Quinn  v.  Gross,  24  Or.  147,  33  Pac.  535* 
Hostetter  v.  Hollinger,  117  Pa.  606,  12  Atl.  741;  Moore  v.  Porcher, 
Bail.  Eq.  (S.  C.)  195;  Henderson  v.  Riley,  1  White  &  W.  Civ.  Cas. 
Ct.  App.,  sec.  483;  Ray  v.  United  States,  50  Fed.  166;  Davenport  v. 
Prince,  56  Fed.  186.  In  the  light  of  these  cases,  and  especially 
Campbell  v.  Whoriskey,  170  Mass.  63,  43  N.  E.  1070,  the  decision  in 
the  principal  case,  which  cites  Campbell  v.  Whoriskey  just  referred  to, 
is  eminently  in  consonance  with  the  best  decisions  and  the  weight  of 
authority. 

In  South  Dakota  under  the  Revised  Code  of  Civil  Procedure,  section 
60,  subdivision  2,  providing:  "Within  six  years:  An  action  upon  a 
liability  created  by  statute,  other  than  a  penalty  or  forfeiture,"  it 
was  held  that  the  claim  of  a  city  for  an  excessive  amount  of  taxes 
retained  by  the  county  treasurer  was  barred  by  the  statute,  although 
no  demand  had  been  made.  The  court  expressly  held  that  the  Revised 
Code  was  conclusive  of  the  question,  the  right  to  recover  being  upon 
a  liability  created  by  statute,  and  independent  of  any  demand.  The 
court  adopted  the  reasoning  as  to  the  necessity  of  demand  from  New- 
som  V.  Board  of  Commrs.,  103  Ind.  526,  3  N.  E.  163,  where  it  is  laid 
down  that  although  a  demand  may  have  been  necessary  before  cause 
of  action  could  accrue,  a  party  cannot  take  advantage  of  his  own 
failure  to  make  a  demand  in  order  to  prevent  the  running  of  the 
statute,  where  the  period  of  limitation  has  already  elapsed.  To  hold 
otherwise  would  put  it  in  the  power  of  the  party  to  destroy  the  bene- 
ficial effect  of  the  statute.     Where  the  demand  is  only  a  preliminary 
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step  referring  not  to  the  right,  but  to  the  remedy,  the  action  will  be 
barred  if  the  demand  is  not  made  within  the  statutory  period.  Easton 
V.  Sorenson,  53  Minn.  309,  55  N.  W.  128,  is  cited  as  the  authority  that 
this  rule  is  applicable  to  suits  against  public  oflScers  and  municipali- 
ties: City  of  Centerville  v.  Turner  County  (S.  D.),  126  N.  W.  605, 
approved  and  followed  in  City  of  Webster  v.  Day  County  (S.  D.), 
127  N.  W.  624. 

j.  Bailments  of  Money. — The  decisions  affecting  money  held  by 
those  in  fiduciary  relation  apply  generally  to  bailments  of  money, 
and,  as  a  rule,  the  statute  does  not  begin  to  run  against  the  bailor 
until  he  has  made  demand  and  been  refused:  Parker  v.  Gaines  (Ark.)^ 
11  S.  W.  693;  Selleck  v.  Selleck,  10^  111.  389;  Lynch  v.  Jennings,  45 
Ind.  276;  Battle  v.  Crawford,  68  Mo.  280;  Hutchins  v.  Gilman,  9  N.  H. 
359;  Northrop  v.  Smith,  8  N.  Y.  St.  Eep.  161;  Sheldon  v.  Heaton,  88 
Hun,  535,  34  N.  Y.  Supp.  856;  Earp  v.  Richardson,  81  N.  C.  5;  Good- 
win V.  Ray,  10-8  Tenn.  614,  91  Am.  St.  Rep.  761,  69  S.  W.  730. 

The  case  of  Duer  v.  Twelfth  St.  Reformed  Church,  10  N.  Y.  Supp. 
526,  which  is  sometimes  reported  under  this  heading,  was  not  a  case 
of  bailment,  but  of  subscription  to  a  church  fund,  and  did  not  form 
a  deposit  in  the  terms  of  the  Code  of  Civil  Procedure  of  New  York, 
section  410.  The  case  of  Goodwin  v.  Ray,  108  Tenn.  614,  91  Am.  St. 
Rep.  761,  69  S.  W.  730,  is  of  importance  apart  from  the  fact  that  it 
decides  that  the  statute  of  limitations  does  not  begin  to  run  in  favor 
of  a  bailee  and  against  a  bailor  until  the  latter  has  made  demand, 
when  the  bailment  is  gratuitous  and  the  bailee  holds  specific  money 
for  the  benefit  of  the  bailor  without  permission  or  authority  to  use 
it.  The  action  was  brought  on  the  following  writing:  "Phoebe  Good- 
win, colored,  has  one  hundred  and  twenty  dollars  in  the  safe  for  her 
benefit.  February  20',  1888.  This  is  all  she  has  at  this  time.  J.  O. 
Ray."  She  died  in  1901,  and  after  his  qualification,  her  administrator 
made  demand  of  the  money,  was  refused  and  brought  suit,  to  which 
the  statute  of  limitations  was  the  defense.  In  the  trial  court  the 
judge,  in  view  of  the  statute  (Shannon's  Code,  sec.  4477),  which  is 
in  these  words:  "When  a  right  exists,  but  a  demand  is  necessary  to 
entitle  the  party  to  an  action,  the  limitation  commences  from  the 
time  the  plaintiff's  right  to  make  the  demand  was  completed,  and  not 
from  the  date  of  the  demand,"  charged  that  as  the  money  was  in 
Ray's  possession  as  a  gratuitous  bailee,  and  as  Phoebe  Goodwin  had 
the  right  at  any  time  to  go  and  demand  it,  the  statute  commenced 
running  from  the  time  she  had  the  right  to  demand  it  and  not  from 
the  time  when  she  did  demand  it.  The  court  of  appeal  decided  that 
the  section  referred  to  did  not  apply  to  the  facts,  which  showed  that 
Ray  was  strictly  a  bailee  and  not  a  debtor  and  that  his  obligation 
was  to  return  it  on  demand  and  until  that  demand  the  right  of  action 
did  not  arise,  and  consequently  the  statute  did  not  begin  to  run  until 
the  demand  and  refusal. 

"It  is  true,"  the  opinion  in  that  case  goes  on  to  say,  "there  are 
many  cases  of  bailment  in  which  the  statute  does  run  and  where  no 
demand  is  necessary  either  to  authorize  suit  or  to  put  the  statute 
in  operation,  as,  for  instance,  when  the  bailment  is  for  a  definite 
time,  or  when  the  bailee  converts  the  property,  and  this  becomes 
known  to  the  depositor,  or  when  an  adverse  claim  is  set  up  by  the 
bailee  and  made  known  to  the  depositor,  and  other  cases.  In  such 
cases  the  bailee  puts  himself  in  the  attitude  of  converting  the  prop- 
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erty  and  becoming  debtor  to  the  depositor,  and  the  right  of  action 
accrues  without  demand.  But  in  the  present  case  the  relation  of 
creditor  and  debtor  does  not  exist  before  demand  made,  and  the 
statute  does  not  apply,  because  of  the  nature  of  the  transaction,  and 
the  relative  right  and  obligation  of  the  parties." 

In  Wright  v,  Paine,  62  Ala.  340,  34  Am.  Rep.  24,  about  ten  years 
previously,  however,  a  very  similar  state  of  facts  was  disclosed  which 
at  first  sight  might  convey  the  impression  of  a  conflict.  In  that  case 
it  was  held  that  in  the  absence  of  any  explanatory  evidence,  an  in- 
strument signed  by  a  depositary,  by  which  he  acknowledges  that 
a  third  person  has  deposited  with  him  for  "safekeeping"  a  certain 
number  of  dollars  in  gold  coin,  which  the  depositary  is  to  "return 
whenever  called  for,"  will  be  held  a  special  deposit,  and  that  the 
terms  in  the  receipt,  "on  deposit  to  be  paid"  to  the  depositor  "on  de- 
mand," make  the  contract  one  for  the  loan  of  money,  payable  pres- 
ently or  on  demand;  and  that  the  statute  of  limitations  will  begin 
to  run  against  it  from  the  date  of  the  writing.  The  cases  can  only 
be  regarded  as  in  conflict  if  looked  at  obliquely,  for  in  the  later  cas9 
the  receipt  contains  no  reference  to  repayment  on  demand. 

In  Missouri  Pac.  Ey.  Co.  v.  Continental  Nat.  Bank  in  St.  Louis,  212 
Mo.  505,  111  S.  W.  574,  17  L.  R.  A.,  N.  S.,  994,  the  court  deals 
luminously  and  biblically  with  the  question  in  deciding  that  time 
does  not  run  until  demand  made.  "Was  it  not  shrewdly  said  in  very 
olden  time:  'Wherefore  then  gavest  not  thou  my  money  unto  the 
bank,  that  at  my  coming  I  might  have  required  mine  own,'  etc.t 
Luke  19:  23,  q.  v.  But  would  it  not  be  a  startling  and  far-reaching 
proposition  to  announce  that  B,  the  banker,  has  not  only  the  usufruct 
of,  but  by  the  mere  flux  of  time  has  absorbed,  the  very  corpus  of 
A's  deposit,  thus  bringing  B  within  the  description  of  the  austere 
man,  of  whom  it  was  said  in  the  authority,  supra:  'Thou  takest  up 
that  thou  layedst  not  down,  and  reapest  that  thou  didst  not  sow'? 
....  Accordingly,  until  there  has  been  such  demand  and  a  refusal 
thereto  ....  the  statute  ought  not  to  begin  to  run,  nor  should  any 
presumption  of  payment  be  allowed  to  arise." 

k.  Deposits  of  Money. — The  rule  as  to  a  certificate  of  deposit  is- 
sued by  a  banking  house  and  payable  to  the  order  of  the  depositor 
upon  the  return  of  the  certificate  is,  that  it  is  not  due  or  suable  until 
the  return  of  it  and  demand  has  been  made  for  the  money,  from 
which  time  the  statute  of  limitations  begins  to  run:  Starr  v.  Stiles,  2 
Ariz.  436,  19  Pac.  225;  Zuck  v.  Gulp,  59  Cal.  142;  Munnerlyn  v. 
Augusta  Sav.  Bank,  88  Ga.  333,  30  Am.  St.  Rep.  159,  14  S.  E.  554; 
Patterson  v.  Blanchard,  98  Ga.  518,  25  S.  E.  572;  Brown  v.  Pike,  31 
La.  Ann.  576;  Planters'  Bank  v.  Farmers'  &  Miechanics'  Bank,  8  Gill 
&  J.  449;  Fells  Point  Sav.  Inst.  v.  Weedon,  18  Md.  320,  81  Am.  Dec. 
603;  Dickinson  v.  Leominster  Sav.  Bank,  152  Mass.  49,  25  N.  E.  12; 
Branch  v.  Dawson,  33  Minn.  399,  23  N.  W.  552;  Mitchell  v.  Easton, 
37  Minn.  335,  33  N.  W.  910;  Citizens'  Bank  of  Humphrey  v.  Froni- 
holz,  64  Neb.  284,  89  N.  W.  775;  Payne  v.  Gardiner,  29  N.  Y.  146; 
Smiley  v.  Fry,  100  N.  Y.  262,  3  N.  E.  186;  In  re  Cook,  86  App.  Div. 
586,  83  N.  Y.  Supp.  1009;  Girard  Bank  v.  Bank  of  Penn  Tp.,  39  Pa. 
92,  80  Am.  Dec.  507;  In  re  Gardner's  Estate,  228  Pa.  282,  77  Atl.  509; 
Smith  V.  Steen,  38  S.  C.  361,  16  S.  E.  1003;  Arnold  v.  Penn,  11  Tex. 
Civ.  App.  325,  32  S.  W.  353;  Goodell  v.  Brandon  Nat.  Bank,  63  Vt, 
303,  25  Am.  St.  Rep.  766,  21  Atl.  956j  Koelzer  v.  First  Nat.  Bank,  125 
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Wis.  595,  110  Am.  St.  Eep.  870,  104  N.  W.  838,  2  L.  E.  A.,  N.  S.,  571 , 
4  Ann.  Cas.  1144;  Schinotti  v.  Whitney,  130  Fed.  780.  There  exist, 
however,  a  few  old  cases  which  say  that  the  difference  between  cer- 
tificates of  deposit  and  promissory  notes  is  only  formal,  and  that 
therefore  the  statute  begins  to  run  on  such  certificates  as  are  payable 
on  demand,  from  the  date  of  the  certificate,  and  that  no  special  de- 
mand is  necessary  to  put  the  statute  in  motion:  Brummagim  v.  Tal- 
lant,  29  Cal.  503,  89  Am.  Dec.  61;  Tripp  v.  Curtenius,  36  Mich.  494, 
24  Am.  Eep.  610.  These  cases  to  the  contrary  notwithstanding,  the 
great  weight  of  authority  is  opposed  to  them,  and  we  think  the  trend 
of  decision  has  been  to  favor  the  depositor  by  guarding  his  interests 
until  the  amount  represented  by  the  certificate  has  been  demanded. 

In  Missouri  Pac.  Ey.  Co.  v.  Continental  Nat.  Bank,  212  Mo.  505, 
111  S.  W.  574,  17  L.  E.  A.,  N.  S.,  994,  which  is  one  of  the  latest  de- 
vjisions,  the  question  is  discussed  in  the  absence  of  authority  in  that 
state  and  is  valuable  in  proportion  as  it  is  discussed  as  res  Integra, 
and  decided  on  the  inherent  reason  of  the  thing  itself.  There  are 
several  dicta  which  call  for  a  passing  notice.  For  example,  the  court 
exposes  the  fiction  that  the  relation  between  banker  and  customer  is 
that  of  debtor  and  creditor,  as  appears  in  Henry  County  v.  Salmon, 
201  Mo.  136,  100  S.  W.  20.  It  is  a  formula  used,  says  the  opinion, 
"for  want  of  a  better  and  springing  from  the  poverty  of  our  language 
in  expressing  nice  shades  of  thought.  It  is  the  truth,  but  not  all  there 
is  of  it:  Clifford  Banking  Co.  v.  Donovan  Com.  Co.,  195  Mo.  262,  94 
S.  W,  527."  A  bank  is  sometimes  viewed  as  a  mere  custodian  of  the 
depositor's  fund:  Girard  Bank  v.  Bank,  39  Pa.  92,  80  Am.  Dec.  507. 
So  it  is  trite  learning  that  a  bank  is  under  no  obligation  to  pay  until 
demand  made,  and  the  opinion  concludes  that  no  right  of  action  exists, 
and  the  statute  of  limitations  does  not  begin  to  run  until  the  demand 
stipulated  for  in  the  contract  is  duly  made. 

In  Bates  v.  Capital  State  Bank  (Idaho),  110  Pac.  277,  it  was  held 
in  accordance  with  the  Eevised  Code  provision,  section  4059,  that 
where  an  action  is  brought  to  recover  money  or  property  deposited 
with  any  bank  or  banker,  limitation  does  not  begin  to  run  until  after 
an  authorized  demand. 

The  appointment  of  a  receiver  for  a  bank  which  has  issued  a  cer- 
tificate of  deposit  has  not  the  effect  of  setting  in  motion  the  statute 
of  limitations:  Eiddle  v.  First  Nat.  Bank,  27  Fed.  503. 

.  1.  Agents,  Attorneys  and  Factors. — On  the  principle  that  in  the 
absence  of  special  contracts  the  law  implies  an  obligation  on  the  part 
of  an  agent  to  account,  the  statute,  as  a  rule,  does  not  begin  to  run 
against  the  principal  until  an  account  has  been  rendered  or  demand 
made.  "The  principle  is  that,  inasmuch  as  no  time  is  agreed  upon 
within  which  an  account  is  to  be  rendered,  or  payment  to  be  made,  it 
is  presumed  that  such  account  was  to  be  rendered  and  payment  made 
upon  demand  by  the  principal,  and  that  the  agent  stands  to  the  prin- 
cipal in  the  relation  of  a  trustee,  rather  than  in  that  of  a  debtor,  until 
by  a  demand  upon  him  the  principal  has  put  an  end  to  the  trust": 
Wood  on  Limitations,  sec.  123.  In  that  aspect,  and  having  in  view 
the  duty  of  reporting  to  the  principal  the  receipt  of  money,  upon  which 
the  principal  should  with  reasonable  promptness  demand  it,  there  is 
ample  authority  that  the  statute  will  not  begin  to  run  against  the  prin- 
cipal until  after  the  timely  demand  on  the  agent  or  attorney  as  the 
case  may  be:  Leigh  v.  Williams,  64  Ark.  165,  41  S.  W.  323;  Baker  v. 
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Joseph,  16  Cal.  173;  Teasley  v.  Bradley,  110  Ga.  497,  78  Am.  St.  Eep. 
113,  35  S.  E.  782;  Grant  v.  Odiorne,  43  111.  App.  402;  Judah  v.  Dyott, 
3  Black,  324,  25  Am.  Dec.  112;  Tipton  v,  Warner.  47  Kan.  606,  28"Pac. 
712;  Eoberts  v.  Armstrong's  Admr.,  1  Bush,  263,  89  Am.  Dec.  624; 
Wall  V.  Colbert,  36  La.  Ann.  883;  Planters'  Bank  v.  Farmers'  and 
Mechanics'  Bank,  8  Gill  &  J.  449;  Lydig  v.  Braman,  177  Mass.  212^ 
58  N.  E.  696;  Ewers  v.  White's  Estate,  114  Mich.  266,  72  N.  W.  184; 
Walden  v.  Crafts,  2  Abb.  Pr.  301;  Patterson  v.  Lilly,  90  N.  C.  82; 
Foster  v.  Jack,  4  Watts,  334;  Lever  v.  Lever,  1  Hill  Eq.  (S.  C.)  62; 
Cole  V.  Baker,  16  S.  D.  1,  91  N.  W.  324;  Merle  v.  Andrews,  4  Tex.  200; 
Stevens  v.  Eogers,  16  Utah,  105,  51  Pac.  261;  Sneed  v.  Hanly,  Hempst. 
659,  Fed.  Cas.  No.  13,136;  Birckhead  t.  De  Forest,  57  C.  C.  A.  107^ 
120  Fed.  645.  The  above  cases  contained  no  element  of  fraud  or 
obligation  on  the  part  of  the  agent  immediately  to  pay  over  on  re- 
ceipt without  any  demand.  Where  such  fraud  or  duty  exists,  the 
statute  begins  to  run  without  demand:  Carr  v.  Thompson,  87  N.  Y. 
160;  Middleton  v.  Twombly,  125  N.  Y.  520,  26  N.  E.  621.  In  Con- 
necticut, it  has  been  held  that  no  demand  is  necessary  where  the 
ordinary  collecting  agent  receives  his  principal's  money  and  that  the 
statute  runs  from  the  receipt  of  it:  Hart's  Appeal,  32  Conn.  520. 

IV.  The  Effect  of  the  Statute  of  Limitations  on  Obligations  Payable 

at  Specified  Time  After  Demand. 

An  examination  of  the  authorities  leads  to  the  conclusion  that  the 
true  construction  of  an  obligation  to  pay  at  a  specified  time  after 
demand  will  correspond  with  that  of  obligations  involving  by  their 
terms  the  necessity  for  a  demand  before  the  right  of  action  accrues,, 
and  that  being  so,  the  statute  does  not  begin  to  run  until  the  demand 
is  made.  Where  the  obligation  is  a  bill  payable  at  a  particular  place, 
the  statute  begins  to  run  from  presentation  at  that  place:  Picquet  v^ 
Curtis,  1  Sum.  478,  Fed.  Cas.  No.  11,131;  and  though  that  case  is  cited 
but  not  followed  in  Brown  v.  Noyes,  Fed.  Cas.  No.  2023,  the  opinion 
of  Story,  C.  J.,  is  so  compelling  that  to  err  with  it  would  be  good 
law.  "It  is  to  be  recollected  that  this  is  a  suit  against  the  acceptor 
of  the  bills,  and  that  they  were  payable  in  Boston.  In  my  judgment 
no  action  could  be  maintained  until  after  a  demand  was  made  in 
Boston,  and  a  dishonor  there.  The  decision  of  the  house  of  lords- 
in  the  great  case  of  Rowe  v.  Young,  2  Brod.  &  B.  165,  2  Bligh,  391,. 
settled  this,  as  to  inland  bills,  upon  principles  which  strike  my  mind 
as  irresistible.  And  there  cannot,  I  believe,  be  found  a  single  author- 
ity that  denies  it  in  relation  to  foreign  bills.  It  would,  in  my  humble- 
judgment,  be  a  monstrous  doctrine  to  hold  that  upon  a  bill  drawn 
upon  England,  and  accepted  here,  payable  in  England  at  a  particular 
time  after  date,  the  holder  might  maintain  an  action  against  the 
acceptor  without  transmitting  the  bill  to,  or  asking  payment  in,. 
England." 

In  the  other  reported  cases  on  the  subject  of  liability  to  pay  at  a 
specified  time  after  demand  there  is  a  consensus  of  opinion  that  the 
statute  does  not  run  until  after  the  demand:  Masser  v.  Byrd,  87  Ala. 
672,  6  South.  145;  Cooke  v.  Pomeroy,  65  Conn.  466,  32  Atl.  935;  Wurth 

V.  City  of  Paducah,  116  Ky.  403,  105  Am.  St.  Rep.  225,  76  S.  W.  143; 
Ehind  v.  Hyndman,  54  Md.  527,  39  Am.  Eep.  402;  Codman  v.  Rogers,. 
10  Pick.  112;  Eichman's  Admr.  v.  Eiehman,  10  N.  J.  L.  114;  Wenman 
V.  Mohawk  Ins.  Co.,  13  Wend.  267,  28  Am.  Dee.  464;  Taylor's  Admrs. 
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V.  Witman's  Admrs.  (Pa.),  3  Grant  Cas.  138;  Wright  v.  Hamilton,  2 
Bail.  (S.  C.)  51,  21  Am.  Dec.  513;  Thrall  v.  Mead's  Estate,  40  Vt.  540. 
But  the  demand  must  not  bo  delayed  unduly  except  by  express  eon- 
tract:  Post,  "Time  for  Making  Demand.'* 

V.    When  Demand  Should  be  Made. 

a.  The  Rule  as  Iiaid  Down  in  the  Principal  Case. — The  dictum  in 
Fallon  V.  Fallon,  110  Minn.  213,  ante,  p.  464,  124  N.  W.  994,  re- 
quires but  little  amplification.  It  says  correctly  that  the  demand 
must  be  made  within  a  reasonable  time — that  the  period  of  the  statute 
of  limitations  is  ordinarily  a  reasonable  time — and  that  where  the 
parties  contemplated  an  indefinite  delay  in  making  the  demand,  the  ' 
statutory  period  for  bringing  the  action  is  not  to  be  taken  as  the 
criterion  of  reasonable  time.  In  Wallace  v.  Agry,  4  Mason,  3SG,  Fed. 
Cas.  No.  17,096,  Story,  C.  J.,  says  that  what  is  a  reasonable  time  for 
presentation  of  a  bill  of  exchange  depends  upon  the  circumstances 
of  each  particular  case,  and  that  no  definite  rule  has  been  laid  down, 
or  could  be  laid  down  to  govern  all  cases.  And  this  view  has  been 
followed  in  Angaletos  v.  Meridian  Nat.  Bank,  4  Ind.  App.  573,  31 
N.  E.  368;  Durnell  v.  Sowden,  5  Utah,  216,  14  Pac.  334.  The  law 
on  the  subject  is  as  was  stated  in  the  principal  case,  viz.,  that  when 
a  demand  is  necessary,  it  must  be  made  within  a  reasonable  time, 
which  the  statutory  period  of  limitation  would  be  construed  to  be: 
Bills  V.  Silver  King  Min.  Co.,  106  Cal.  9,  39  Pac.  43;  Meherin  v.  San 
Francisco  Produce  Exchange,  117  Cal.  215,  48  Pac.  1074;  Prescott  v. 
Gonser,  34  Iowa,  175;  Codman  v.  Eogers,  10  Pick.  112.  In  the  case 
last  cited  we  find:  "A  party  must  not  be  permitted  to  sleep  over  his 
rights,  to  the  prejudice  of  the  party  on  whom  he  makes  a  claim,  and 
who  by  the  delay  may  be  deprived  of  the  evidence  and  means  of 
effectually  defending  himself.  A  demand  must  be  made  within  a 
reasonable  time;  otherwise  the  claim  is  considered  stale,  and  no  relief 

will   be   granted   in   a   court  of   equity If   no    cause   for   delay 

can  be  shown,  it  would  seem  reasonable  to  require  the  demand  to  be 
made  within  the  time  limited  by  the  statute  for  bringing  the  action. 
There  is  the  same  reason  for  hastening  the  demand  that  there  is  for 
hastening  the  commencement  of  the  action;  and  in  both  cases  the 
same  presumptions  arise  from  delay."  In  Barnes  v.  Glide,  117  Cal. 
1,  59  Am.  St.  Eep.  153,  48  Pac.  804,  it  is  laid  down  that  though  a 
demand  is  necessary  to  perfect  a  cause  of  action,  a  party  interested 
cannot  prevent  or  postpone  the  running  of  the  statute  of  limitations 
by  his  failure  to  make  the  demand.  The  rule  in  the  principal  case 
finds  support  in  Kraft  v.  Thomas,  123  Ind.  513,  18  Am.  St.  Eep.  345, 
24  N.  E.  346;  Daugherty  v.  Wheeler,  125  Ind.  421,  25  N.  E.  542;  Hitch- 
cock V.  Cosper,  164  Ind.  633,  73  N.  E.  264;  Dobson  v.  Noyes,  39  Kan. 
471,  18  Pac.  697;  Travelers'  Ins.  Co.  v.  Stucki,  4  Kan.  App.  424,  46 
Pac.  42;  Kahnweiler  v.  Anderson,  78  N.  C.  133;  Clements  v.  Lee,  8 
Tex.  374;  Schraum  v.  Nolte,  1  White  &  W.  Civ.  Cas.  Ct.  App.,  sec. 
1156;  Thompson  v.  Whitaker  Iron  Co.,  41  W.  Va.  574,  23  S.  E.  795. 

b.  The  Rule  in  New  York. — In  the  state  of  New  York  the  codes 
incorporate  the  provision  that  where  a  right  exists,  but  a  demand  is 
necessary  to  entitle  a  person  to  maintain  an  action,  the  time  within 
which  the  action  must  be  commenced  must  be  computed  from  the 
time  when  the  right  to  make  the  demand  is  complete,  except  where 
the  right  grows  out  of  the  receipt  or  detention  of  money  or  property 
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by  an  agent,  trustee,  attorney  or  other  person  acting  in  a  fiduciary 
capacity.  Under  that  provision  where  purchasers  at  tax  sales  were 
entitled  to  a  return  of  their  purchase  money  on  failure  of  title,  time 
was  held  to  run  from  the  period  when  they  could  have  demanded  it 
first:  Reid  v.  Board  of  Albany  County  Supervisors,  128  N.  Y.  364,  28 
N.  E.  367.  These  code  provisions  are  also  in  force  in  some  of  the 
other  states.  The  right  of  a  wife  to  demand  property  from  a  stock- 
broker was  under  the  code  section  referred  to  held  to  have  accrued 
when  her  husband  gave  her  the  information  that  the  broker  was  ac- 
countable to  her:  Holt  v.  Hopkins,  63  Misc.  Eep.  537,  117  N.  Y.  Supp. 
177. 

c.  The  Rule  In  Michigan,  Maine  and  Pennsylvania. — ^In  the  cita- 
tions above  given  we  have  advisedly  kept  for  reference  now  those 
from  Michigan,  Maine  and  Pennsylvania,  as  these  three  states  have 
adopted  the  extreme  doctrine  in  the  other  direction,  and  hold  that  the 
cause  of  action  accrued  for  the  purpose  of  setting  the  statute  in 
motion  as  soon  as  the  creditor  by  his  own  act,  and  in  spite  of  the 
debtor,  can  make  the  demand  payable:  Ware  v.  Hewey,  57  Me,  391, 
99  Am.  Dec.  780;  Sanford  v.  Lancaster,  81  Me.  434,  17  Atl.  402; 
Palmer  v.  Palmer,  36  Mich.  487,  24  Am.  Rep.  605;  Pittsburg  &  Con- 
nellsville  R.  R.  v.  Byers,  32  Pa.  22,  72  Am.  Dec.  770;  Morrison's  Admr. 
V.  MuUin,  34  Pa.  12;  Rhine's  Admrs.  v.  Evans,  66  Pa.  192,  5  Am.  Rep. 
364. 

d.  The  Rule  In  Massachusetts,  Iowa  and  Vermont. — The  true  prin- 
ciple is  that  the  time  when  the  demand  must  be  made  depends  on 
the  construction  of  each  separate  contract.  If  a  demand  is  required 
under  the  contract  and  no  time  is  fixed  for  it,  the  contract  must  be 
interpreted  as  though  it  contained  the  limitation  of  "within  a  rea- 
sonable time,"  leaving  the  reasonable  time  to  be  settled  as  a  question 
of  law  to  be  determined  by  the  nature  of  the  contract  and  such  of 
the  intentions  of  the  parties  as  can  be  gathered  from  it.  "Where 
there  is  nothing  to  indicate  an  expectation  that  a  demand  is  to  be 
made  quickly,  or  that  there  is  to  be  delay  in  making  it,  we  are  of 
opinion  that  th©  time  limited  for  bringing  such  an  action  after  the 
cause  of  action  accrues  should  ordinarily  be  treated  as  the  time  within 

which  a  demand  must  be  made Such   a  rule  seems  fairly   to 

apply  the  principles  and  analogies  of  the  statute  of  limitations  to 
the  contract  of  the  parties,  and  it  is  in  accordance  with  the  weight 
of  authority  in  this  commonwealth  and  elsewhere":  Campbell  v. 
Whoriskey,  170  Mass.  63,  48  N.  E.  1070,  cited  in  Lydig  v.  Braman, 
177  Mass.  212,  58  N.  E.  696;  Leonard  v.  Olson,  99  Iowa,  162,  61  Am. 
St.  Rep.  230,  68  N.  W.  677,  35  L.  R.  A.  381;  New  England  F,  Ins.  Co. 
v.  Haynes,  71  Vt.  306,  76  Am.  St.  Rep.  771,  45  Atl.  221. 

e.  The  Rule  in  Ohio.— In  Keithler  v.  Foster,  22  Ohio  St.  27,  the 
court  said  that  in  that  state  since  the  statute  begins  to  run  from 
the  time  of  demand,  it  would  be  but  reasonable  to  hold,  in  the  absence 
of  any  special  circumstances,  where  no  demand  is  shown  to  have  been 
made  within  the  statutory  period  for  bringing  the  action,  that,  for 
the  purpose  of  setting  the  statute  in  operation,  a  demand  will  be  pre- 
sumed at  the  expiration  of  that  period,  from  which  time  the  statute 
will  begin  to  run.  Mr.  Wood,  in  his  work  on  Limitations,  adds:  "This 
seems  to  be  a  consistent  rule But  if  the  creditor  makes  a  de- 
mand in  fact  within  the  last-named  period,  the  running  of  the  statute 
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would  start  afresh  from  the  time  of  such  demand;  and  where  the 
statute  is  put  in  motion  by  the  operation  of  a  presumption,  it  is  not 
arrested  except  by  circumstances  which  destroy  or  overcome  the  force 
of  the  presumption":  Section  125. 


STATE  V.  DREW. 
[110  Minn.  247,  124  N.  W.  1091.] 

BANKER — Crime   of   Receiving  Deposit  After   Insolvency. — 

Section  5118  of  the  Eevised  Laws  of  1905  makes  it  a  criminal  offense 
for  a  banker  to  receive  money  on  deposit  when  he  is  insolvent,  and 
knows  or  has  good  reason  to  know  that  he  is  insolvent.  Appellant,  a 
private  banker,  was  on  trial  under  an  indictment  which  charged  that 
he  received  money  on  deposit  when  he  was  insolvent,  and  that  he  well 
knew  he  was  insolvent.  Held,  it  was  error  to  instruct  the  jury  that 
it  was  sufficient  if  the  state  proved  beyond  a  reasonable  doubt  that 
appellant  had  good  reason  to  know  that  he  was  insolvent,     (p.  493.) 

CRIMINAL  LAW  —  Incriminating  Evidence  —  Schedule  of 
Bankrupt. — A  private  banker  being  on  trial  for  receiving  money  on 
deposit  when  he  was  insolvent,  the  schedules  of  creditors,  assets,  and 
liabilities  filed  by  him  in  involuntary  bankruptcy  proceedings  are  not 
admissible  in  evidence  to  prove  insolvency,  when  objected  to  upon  the 
ground  that  the  effect  would  be  to  compel  him  to  be  a  witness  against 
himself,     (p.  495.) 

(Syllabi  by  the  court.) 

J.  P.  Kyle  and  D.  W.  Lawler,  for  the  appellant. 

George  T.  Simpson,  attorney  general,  and  Richard  D. 
0  'Brien,  county  attorney,  for  the  respondent. 

^8  LEWIS,  J.  Appellant,  Arthur  Z.  Drew,  was  tried  and 
convicted  under  an  indictment  reading  as  follows : 

"The  said  Arthur  Z.  Drew,  on  the  fifteenth  day  of  Jan- 
uary, A.  D.  1908,  at  the  city  of  St.  Paul,  in  said  county,  then 
and  there  being  engaged  in  and  doing  a  private  banking  busi- 
ness, and  was  then  and  there,  to  wit,  on  the  fifteenth  day  of 
January,  1908,  at  the  city  of  St.  Paul,  in  said  county,  en- 
gaged in  and  doing  business  as  a  private  banker  under  the 
style  and  name  of  Bank  of  Hamline,  and  he,  the  said  Arthur 
Z.  Drew,  did  then  and  there,  as  such  private  banker,  wrong- 
fully, unlawfully,  and  feloniously  accept  and  receive  on  de- 
posit in  said  bank  from  one  Gust  A.  Anderson  certain  money, 
to  wit,  diverse  and  sundry  good,  genuine,  current  and  lawful 
treasury  notes,  bank-notes  and  coins  of  the  United  States  of 
America,  duly  ^^"  issued  by  and  out  of  the  treasury  depart- 
ment of  said  United  States  of  America,  the  good,  genuine 
current  and  lawful  money  of  said  United  States,  of  the  value 
of  and  to  the  sum  and  amount  of  one  hundred  sixteen  dol- 
lars, a  more  particular  description  of  which  is  to  this  grand 
jury  unknown,  said  money,  and  all  thereof,  being  then  and 
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there  the  personal  property  of  said  Gust  A.  Anderson,  and 
at  said  time,  when  said  money  was  so  accepted  and  received 
on  deposit  in  said  bank  by  the  said  Arthur  Z.  Drew  as  afore- 
said, he,  the  said  Arthur  Z.  Drew,  was  both  as  an  individual 
and  as  such  private  banker  unsafe  and  insolvent,  and  he,  the 
said  Arthur  Z.  Drew,  at  the  time  he  so  accepted  and  received 
the  said  money  on  deposit  in  said  bank  as  aforesaid,  well  knew 
that  he,  the  said  Arthur  Z.  Drew,  both  as  an  individual  and 
as  such  private  banker,  was  unsafe  and  insolvent. ' ' 

Of  the  numerous  assignments  of  error,  presenting  various 
legal  questions,  we  shall  confine  ourselves  to  those  which  may 
be  grouped  under  two  heads:  (1)  Did  the  court  err  in  in- 
structing the  jury  as  to  the  offense  charged  and  the  charac- 
ter of  the  evidence  necessary  to  support  it?  (2)  The  admis- 
sibility in  evidence  of  the  bankruptcy  schedules. 

1.  The  statute  under  which  appellant  was  indicted  (Rev. 
Laws  1905,  section  5118)  provides  that  every  officer,  di- 
rector, etc.,  of  a  banking  house,  or  similar  institutions,  who 
shall  accept  or  receive  on  deposit,  money,  bank  bills,  etc., 
when  he  knows  or  has  good  reason  to  know  that  such  per- 
son, bank,  association,  etc.,  is  unsafe  or  insolvent,  and  every 
person  knowing  such  insolvency  or  unsafe  condition,  who 
shall  be  accessory  to,  or  permit  or  connive  at,  the  accept- 
ing or  receiving  on  deposit  therein  or  thereby,  any  such 
deposits,  shall  be  guilty  of  a  felony. 

Appellant  was  conducting  a  private  banking  business  at 
Hamline,  in  the  city  of  St.  Paul,  under  the  name  of  Bank 
of  Plamline,  and  at  the  same  time  he  was  a  stockholder  in 
the  State  Bank  of  St.  Paul,  with  a  capital  of  twenty-five 
thousand  dollars,  divided  into  two  hundred  and  fifty  shares, 
of  one  hundred  dollars  each,  of  which  he  owned  one  hun- 
dred and  ninety  shares.  He  was  also  interested  in  a  private 
^^**  banking  institution  known  as  the  Midway  Bank,  in  St. 
Paul,  and  also  in  the  Bank  of  Grantsburg,  located  at  Grants- 
burg,  Wisconsin,  and  in  several  other  business  enterprises. 

The  trial  court  charged  the  jury  that  the  state  was  not  re- 
quired to  show  that  the  defendant  had  actual  knowledge 
that  he  was  insolvent;  that  it  was  sufficient  if  the  state 
proved  beyond  a  reasonable  doubt  that  appellant  had  good 
reason  to  know  that  fact.  This  raises  the  question  whether 
the  state  was  not  required  to  prove  the  offense  as  charged  in 
the  indictment,  viz.,  that  appellant  knew  he  was  unsafe  and 
insolvent  at  the  time  the  deposit  was  received. 

It  is  possible  that  members  of  the  profession  have  been 
misled  with  references  to  the  meaning  of  this  statute  by  cer- 
tain statements  in  the  opinion  in  State  v.  Quackenbush,  98 
Minn.  515,  108  N.  W.  953,  and  in  State  v.  Strait,  99  Minn. 
327,  109  N.  W.  598.  An  examination  discloses  that  in  both 
of  those  cases  the  indictments  were  identical  with  the  one 
here  under  consideration.     In  the   QuackenbusH   case   the 
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court  instructed  the  jury  that  it  was  necessary  to  find  from 
the  evidence  that  the  defendant  knew  he  was  insolvent  at 
the  time  of  receiving  the  deposit,  and  the  question  now  be- 
fore us  was  not  involved  nor  considered  on  the  appeal.  That 
part  of  the  opinion  in  the  Quackenbush  case,  referred  to  by 
the  state,  involved  an  entirely  different  matter.  The  court 
was  discussing  the  merits  of  an  instruction  to  the  effect  that 
a  person  doing  a  banking  business  was  presumed  to  know 
that  he  was  insolvent,  and  the  language  used  should  be 
considered  with  reference  only  to  the  instruction  then  un- 
der consideration.  The  language  used  in  the  opinion  in  the 
Strait  case  may  be  explained  on  similar  grounds,  so  that, 
so  far  as  judicial  construction  is  concerned,  we  are  free  to 
treat  the  subject  as  one  of  first  impression. 

The  statute,  for  some  reason,  established  degrees  of 
knowledge  of  insolvency:  First,  actual  knowledge;  and,  sec- 
0T>d,  good  reason  to  believe  it.  A  banker  receiving  deposits 
of  money  cannot  shut  his  eyes  to  his  own  financial  status, 
acd  he  is  required  to  investigate  conditions  which  are  sug- 
gested by  circumstances  already  known  to  him.  But  the 
failure  to  discover  a  condition  unknown  to  him,  but  which 
in  the  exercise  of  reasonable  diligence,  might  have  been  dis- 
covered, is  ^^*  quite  a  different  thing.  The  state  charged 
appellant  with  knowledge  of  insolvency,  and  the  evidence 
must  be  sufficient  to  warrant  the  jury  in  finding  such  to  be 
the  fact.  The  purpose  of  an  indictmenrt  is  to  notify  the  de- 
fendant upon  what  issue  he  will  be  put  to  trial,  in  order 
that  he  may  make  preparation;  and,  while  appellant  may 
have  been  prepared  to  meet  the  issues  presented,  there  was 
nothing  in  the  indictment  to  apprise  him  that  he  was  upon 
trial  for  a  failure  to  exercise  diligence  in  acquiring  informa- 
tion which  he  did  not  have. 

It  is  not  intended  to  intimate  that  under  such  an  indict- 
ment the  state  is  required  to  prove  knowledge  by  positive, 
direct  evidence  of  the  defendant's  state  of  mind.  But  the 
evidence  must  be  sufficient  to  prove  beyond  a  reasonable  doubt 
that  he  must  have  known  of  his  insolvency ,  that  fact  having 
been  established.  We  are  of  opinion  that  it  was  error  to 
charge  the  jury  that  it  was  sufficient  if  they  should  find  that 
he  had  reason  to  believe  he  was  insolvent. 

2.  The  state  offered  in  evidence  the  schedules  of  bank- 
ruptcy filed  by  appellant  in  involuntary  bankruptcy  pro- 
ceedings commenced  by  petition  January  22,  1908.  They 
were  objected  to  upon  the  ground  that  it  was  in  violation  of 
the  constitutional  guaranty,  state  and  national,  that  no  per- 
son shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself.  The  federal  supretae  court  has  always  jeal- 
ously guarded  the  constitutional  guaranty  that  a  person  sliall 
not  be  required  to  incriminate  himself.  Thus  in  Bovd  v. 
United  States,  116  U.  S.  616,  6  Sup.  Ct.  Eep.  521,  29  L.  ed. 
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746,  the  court  took  the  position  that  an  order  of  the  trial 
court  requiring  the  claimants  of  goods  to  produce  a  certain 
invoice  in  court  for  the  inspection  of  the  government  attor- 
ney and  to  be  offered  in  evidence  was  an  unconstitutional 
exercise  of  authority,  and  that  the  compulsory  production  of 
account-books  and  papers  for  the  purpose  of  being  used 
against  a  person  in  a  criminal  case  is  equivalent  to  compelling 
him  to  be  a  witness  against  himself  within  the  prohibition 
of  the  constitution.  So  in  Counselman  v.  Hitchcock,  142 
U.  S.  547,  12  Sup.  Ct.  Rep.  195,  35  L.  ed.  1110,  where  the 
court  had  under  consideration  the  right  of  the  grand  jury 
to  examine  a  person  charged  with  violating  an  interstate 
commerce  act,  it  was  declared  that  the  meaning  of  a  consti- 
tutional provision  is  ****  not  merely  that  a  person  shall  not 
be  compelled  to  be  a  witness  in  a  criminal  prosecution  against 
himself,  but  that  its  object  is  to  insure  that  a  person  shall 
not  be  compelled,  when  acting  as  a  witness  in  any  investiga- 
tion, to  give  testimony  which  may  tend  to  show  that  he  him- 
self has  committed  a  crime,  and  it  was  held  that  section  860 
of  the  Revised  Statutes  of  the  United  States  (U.  S.  Comp. 
Stats.  1901,  p.  661)  was  not  coextensive  with  the  constitu- 
tional provision,  and  did  not  grant  complete  immunity,  as 
applied  to  the  facts  of  that  case. 

After  that  decision  was  rendered  the  immunity  provisions 
were  broadened  by  the  act  of  Congress  providing  that  no 
person  should  be  prosecuted,  or  subject  to  any  penalty  or  for- 
feiture, for  or  on  account  of  any  transaction,  matter,  or 
thing  concerning  which  he  might  testify  or  produce  evidence, 
documentary  or  otherwise,  before  the  commission,  and  the 
court  then  held,  in  the  case  of  Brown  v.  Walker,  161  U.  S. 
591,  16  Sup.  Ct.  Rep.  644,  40  L.  ed.  819,  that  the  immunity 
thereby  granted  was  coequal  with  the  constitution,  and  that 
the  statute  afforded  absolute  immunity  against  prosecution, 
federal  or  state,  and  deprived  the  witness  of  his  constitu- 
tional right  to  refuse  to  answer.  Attention  is  called  to  the 
distinction  between  the  two  cases  in  Burrell  v.  Montana,  194 
U.  S.  572,  24  Sup.  Ct.  Rep.  787,  48  L.  ed.  1122,  wherein  it 
was  decided  that  the  time  to  take  advantage  of  a  statutory 
protection  is  when  the  testimony  is  offered,  and  that  a  wit- 
ness who  voluntarily  testified  cannot  resist  the  effect  of  his 
testimony  by  claiming  that  he  could  not  have  been  compelled 
to  give  it. 

The  schedules  filed  by  a  bankrupt  in  bankruptcy  proceed- 
ings constitute  evidence  which  cannot  be  used  to  incriminate 
a  witness,  unless  the  immunity  statute  is  broad  enough  to 
completely  absolve  him:  Johnson  v.  United  States,  163  Fed. 
30,  89  C.  C.  A.  508,  18  L.  R.  A.,  N.  S.,  1194 ;  Cohen  v.  United 
States,  170  Fed.  715,  96  C.  C.  A.  35.  Under  the  federal 
authorities  appellant  was  entitled  to  object  to  the  introduc- 
tion of  the  schedules  in  evidence  upon  the  ground  that  they 


Feb.  1910.]  State  v.  Drew.  495 

contained  statements  bearing  upon  the  question  of  his  in- 
solvency. Is  there  any  reason  why  the  same  principle  should 
not  apply  in  this  state,  where  the  same  constitutional  guar- 
anty is  in  force  ? 

Had  the  evidence  contained  in  the  schedules  been  filed  in 
voluntary  ^^^  bankruptcy  proceedings,  appellant  would  not 
be  in  a  position  to  complain,  having  without  restriction  given 
it  to  the  world  by  causing  it  to  be  filed  in  a  public  office: 
State  V.  Strait,  94  Minn.  384,  102  N.  W.  913.  But  that  rule 
does  not  control  in  this  case.  By  subdivision  9,  section  7, 
of  the  bankrupt  act  (Act  July  1,  1898,  c.  541,  30  Stats.  548 
[U.  S.  Comp.  Stats.  1901,  p.  3425]),  a  bankrupt  is  required 
to  file  in  the  court,  under  oath,  a  complete  list  of  the  amount 
and  kind  of  his  property,  and  a  list  of  his  creditors,  within 
ten  days  after  his  adjudication  as  a  bankrupt.  Appellant 
complied  with  the  statute,  made  up  lists  of  his  property  and 
creditors,  attached  his  signature,  made  oath  to  the  same,  and 
filed  the  schedules  in  a  proceeding  which  had  been  forced 
upon  him ;  but  his  voluntary  acquiescence  with  the  provisions 
of  the  law  did  not  constitute  the  act  as  voluntary. 

It  has  been  suggested  that  the  schedules  were  not  intro- 
duced for  the  purpose  of  proving  the  insolvency  of  appellant, 
but  to  show  his  assets  and  liabilities  other  than  those  found 
in  the  books,  and  that  no  harm  was  done,  for  the  reason  that 
according  to  the  schedules  appellant's  assets  were  fourteen 
thousand  dollars  more  than  his  liabilities. 

We  are  unable  to  accept  this  explanation  of  the  use  of  the 
schedules.  They  were  used  during  the  trial  in  aid  of  one  of 
the  facts  the  state  was  compelled  to  establish,  viz.,  insolvency. 
' '  The  constitutional  guaranty  not  only  protects  a  person  from 
being  compelled  to  give  direct  evidence  tending  to  establish 
his  guilt,  but  also  from  giving  any  circumstance  or  link  in 
the  chain  of  evidence  which  mav  tend  to  convict  him  of  a 
crime":  State  v.  Gardner,  88  Minn.  130,  92  N.  W.  529. 
"Where  a  witness  is  compelled  to  testify  against  himself, 
the  injury  inheres  in  the  violence  done  to  his  rights.  It  is 
not  susceptible  of  proof,  nor  the  policy  of  the  law  to  require 
it,  and  the  injury  done  to  the  public  in  such  case  outweighs 
that  suffered  by  the  defendant.  It  is  a  matter  of  the  highest 
public  policy  that  crimes  shall  be  punished  by  legal  meth- 
ods": United  States  v.  Edgerton  (D.  C),  80  Fed.  374. 

The  instruction  of  thfe  court  on  the  question  of  appellant's 
good  character  was  to  the  effect  that  the  jury  might  return 
a  verdict  of  guilty  if  they  should  find  beyond  a  reasonable 
doubt  that  he  committed  ^'**  the  crime,  even  though  the  evi- 
dence satisfied  them  that  he  had  always  borne  a  good  repu- 
tation prior  thereto.  Error  was  assigned  upon  the  ground 
that  the  jury  were  instructed  that  they  might  find  defendant 
guilty  without  regard  to  his  previous  good  character.     No 
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exception  was  taken  to  this  instruction,  and  the  record  does 
not  inform  us  whether  it  was  presented  to  the  trial  court  upon 
the  motion  for  a  new  trial,  and  we  cannot  consider  it. 
Reversed,  and  a  new  trial  granted. 

O  'Brien,  J.,  took  no  part. 


As  to  the  Crime  of  Receiving  Deposits  hy  a  Banker  wlien  lie  knows  he 
is  insolvent,  see  Ex  parte  Eickey,  31  Nev.  82,  IBS  Am.  St.  Rep.  651; 
Ellis  V.  State,  131  Am.  St.  Bep.  1022,  and  cases  cited  in  the  cross- 
reference  note  thereto. 


PENNINGTON  COUNTY  BANK  v.  FIRST  STATE  BANK 
OF  MOORHEAD. 

[110  Minn.  263,  125  N.  W.  119.] 

BANE — ^Recovery  of  Money  Paid  on  Forged  Check. — A  bank 
which  pays  to  a  bona  fide  holder  a  forged  check  purporting  to  be 
drawn  upon  it  by  one  of  its  depositors  cannot  recover  the  amount  paid 
from  the  innocent  holder,     (p.  497.) 

BANK — Bona  Fide  Holder  of  Check,  Who  is. — A  bona  fide 
holder  is  one  who  receives  the  instrument  in  the  ordinary  course  of 
business,  in  good  faith,  and  for  a  valuable  consideration,     (p.  498.) 

BANK — Bona  Fide  Holder  of  Check — Good  Faith. — The  term 
"good  faith"  means,  not  only  honesty  of  intention,  but  the  absence 
of  suspicious  circumstances,  or,  if  such  circumstances  exist,  then  such 
inquiry  as  will  satisfy  a  prudent  man  of  the  validity  of  the  transac- 
tion,    (p.  498.) 

TRIAL — Directed  Verdict — Evidence  considered,  and  held  to 
justify  a  directed  verdict  for  defendant,      (p.  498.) 

BANK — Negligence  in  Receiving  Check  from  Stranger  for  Col- 
lection.— A  bank  which,  without  inquiry  or  investigation,  takes  a 
check  from  a  stranger  and  sends  it  to  the  drawee  bank  for  collection, 
may  nevertheless  be  a  bona  fide  holder.  (By  the  editor.)  (pp.  498, 
499.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Sharp  &  Chapin,  for  the  appellant. 

Nye  &  Dosland,  for  the  respondent. 

*«4  O'BRIEN,  J.  In  October,  1908,  a  stranger  calling 
himself  E.  W.  Davis,  presented  to  the  defendant  bank  at 
Moorhead,  Minnesota,  a  check  drawn  ]ipon  the  plaintiff  bank 
at  Rapid  City,  South  Dakota,  for  twelve  hundred  dollars, 
payable  to  the  order  of  James  B.  Calhoun,  and  purporting 
to  be  a  check  of  Joseph  Jolly,  a  depositor  of  the  plaintiff. 
The  check  was  indorsed:  "James  B.  Calhoun."  "E.  W. 
Davis."  Without  any  information  as  to  the  check,  except 
the  statements  made  by  Davis,  the  defendant  took  it  for  col- 
lection, stamped  it:  "For  collection.  Pay  to  the  order  of 
yourselves.     First  State  Bank,  Moorhead,  Minn.     O.  J.  Kit- 
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telsrud,  Cashier." — and  forwarded  it  to  the  plaintiff  in  a 
letter  on  a  printed  form,  to  which  was  added  the  following: 

"If  honored,  please  wire  payment  under  signature  of 
cashier. ' ' 

The  Pennington  Bank,  after  an  examination  of  the  cheek, 
concluded  ^^^  it  was  genuine,  accepted  it,  and  remitted  the 
amount  to  the  Moorhead  Bank,  which  in  turn  paid  it  over 
to  the  man  claiming  to  be  Davis,  the  second  indorser.  The 
check  was  repudiated  by  Jolly  as  a  forgery,  but  by  this  time 
Davis  had  disappeared,  and  has  not  since  been  found.  There 
was  no  evidence  as  to  the  existence  of  Calhoun. 

The  plaintiff  brought  this  action  to  recover  back  the 
amount  so  paid  by  it  to  the  defendant.  The  court  directed 
a  verdict  for  defendant,  and  plaintiff  now  appeals  from  an 
'order  denying  an  alternative  motion  for  a  judgment  or  a  new 
trial. 

It  is  the  contention  of  plaintiff  that  the  defendant  was 
negligent  in  accepting  the  check  from  a  stranger  without  in- 
quiry or  investigation;  that  plaintiff  was  justified  in  accept- 
ing the  check  from  defendant,  a  reputable  bank,  in  reliance 
that  it  has  acted  prudently  and  upon  sufficient  investigation 
when  receiving  the  check;  that  such  an  investigation  would 
have  revealed  the  fraud,  and  protected  the  plaintiff  as  well 
as  the  defendant;  that  the  defendant  was  negligent,  and  by 
its  negligence  misled  the  plaintiff,  who  may,  therefore,  re- 
cover; also  that  the  words  "For  collection,"  indorsed  upon 
the  check,  together  with  the  request  for  telegraphic  advice 
if  it  was  honored,  conveyed  no  information  to  the  plaintiff, 
and  it  might  have  properly  assumed  that  the  defendant  was 
the  owner. 

The  defendant  contends  that  it  received  the  check  in  good 
faith  in  the  ordinary  course  of  business,  and  occupied  the 
position  of  a  bona  fide  holder  of  negotiat)le  paper;  that  the 
plaintiff  is  presumed  to  know  the  signature  of  its  customers; 
and  that  the  words  "For  collection,"  stamped  upon  the 
check,  together  with  the  request  that  it  be  advised  by  wire  if 
the  check  was  honored,  were  sufficient  notice  to  plaintiff  that 
it  assumed  no  responsibility  with  reference  to  the  genuine- 
ness of  any  of  the  signatures. 

We  find  but  one  question  involved  in  this  appeal.  If  the 
defendant,  under  the  evidence,  must,  as  a  matter  of  law,  be 
held  to  have  been  a  bona  fide  holder  of  the  check  in  question, 
the  trial  court  correctly  instructed  a  verdict  in  its  favor. 
Upon  the  other  hand,  if  the  evidence  warranted  a  different 
conclusion,  the  case  should  have  been  submitted  to  the  jury. 

*****  It  is  the  settled  rule  of  law  in  this  state  that,  where  a 
bank  by  mistake  pays  to  a  bona  fide  holder  a  forged  check 
purporting  to  be  drawn  by  one  of  its  depositors,  it  cannot 
recover  back  from  the  innocent  holder.    It  is  equally  well 
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settled  that  the  bank  may  recover  such  payment  when  made 
to  one  who  is  not  a  bona  fide  holder  of  the  forged  check: 
Germania  Bank  v.  Boutell,  60  Minn.  189,  51  Am.  St.  Rep. 
519,  62  N.  W.  327,_  27  L.  R,  A.  635.  For  the  determination 
of  this  question  it  is  immaterial  whether  the  Moorhead  Bank 
accepted  the  check  for  collection  or  as  own  or,  and  there  re- 
mains for  consideration  only  the  inquiry:  Was  it  a  bona  fide 
holder  under  the  meaning  of  that  term?  Brown  v.  Ames,. 
59  Minn.  476,  61  N.  W.  448. 

There  is  no  evidence  that  the  defendant  had  any  actual 
knowledge  of  the  forgery.  That  it  acted  honestly  in  the 
transaction  is,  of  course,  conceded  by  all;  but  honest  inten- 
tion alone  in  the  taking  or  putting  off  of  negotiable  instru- 
ments is  not  enough  to  prove  conclusively  that  one  is  a  bona 
fide  holder.  Such  a  holder  is  one  who  in  the  ordinary  course* 
of  business  takes  the  instrument  in  good  faith  and  for  a 
valuable  consideration.  To  establish  good  faith  there  must 
not  only  be  an  absence  of  knowledge  of  any '  invalidity,  but 
an  absence  of  circumstances  which  would  put  an  ordinarily 
prudent  man  upon  inquiry.  If  there  are  such  circumstances, 
and  he  makes  no  attempt  to  ascertain  the  truth,  he  cannot 
claim  good  faith  in  accepting  the  instrument:  Merchants'  Nat. 
Bank  v.  Hanson,  33  Minn.  40,  53  Am.  Rep.  5,  21  N.  W. 
849 ;  Stein  v.  Rheinstrom,  47  Minn.  476,  50  N.  W.  827 ;  Lim- 
erick Nat.  Bank  v.  Adams,  70  Vt.  132,  40  Atl.  166 ;  Haggard 
V.  Petterson,  107  Iowa,  417,  78  N.  W.  53;  Pinkerton  Bros. 
Co.  V.  Bromley.  119  Mich.  8,  77  N.  W.  307 ;  Pringle  v.  Phil- 
lips, 5  Sand.  (N.  Y.)  157;  First  Nat.  Bank  of  Dan  vers  v. 
First  Nat.  Bank  of  Salem,  151  Mass.  280,  21  Am.  St.  Rep. 
450,  24  N.  E.  44. 

The  case  of  Germania  Bank  v.  Boutell,  60  Minn.  189,  51 
Am.  St.  Rep.  519,  62  N.  W.  327,  27  L.  R.  A.  635,  was  as  fol- 
lows: Seymour,  an  employe  of  Osborne  &  Clark,  forged 
their  name  to  a  check  to  his  order,  drawn  upon  plaintiff  for 
four  hundred  and  fifty-seven  dollars  and  ninety  cents.  He 
was  indebted  to  Boutell  Brothers  for  goods  purchased  upon 
the  installment  plan.  Boutell  Brothers,  who  knew  Seymour 
was  a  man  of  no  financial  responsibility  and  in  receipt  of  a 
very  small  salary,  introduced  him  to  another  bank  and  in- 
dorsed the  check.  The  check  was  paid  by  the  drawee, 
^^"^  which,  after  discovering  the  forgery,  brought  suit  against 
both  Boutell  Brothers,  and  the  bank,  to  which  it  had  paid  the 
amount  of  the  check.  A  recovery  was  denied,  it  being  said 
(page  194  of  60  Minn.,  page  329  of  62  N.  W.)  that  the  de- 
fendant bank  "took  the  precautions  which  any  prudent  bank 
would  have  taken,"  and  that  Boutell  Brothers'  indorsement 
of  the  check  went  only  to  Seymour's  signature.  The  one  cir- 
cumstance here  which  can  be  claimed  to  have  put  the  defend- 
ant upon  inquiry  was  that  Davis  was  an  entire  stranger. 
Such  fact  has  been  held  not  enough  to  show  bad  faith :  Com- 
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mercial  &  F.  N.  Bank  v.  First  National  Bank,  30  Md.  11,  96 
Am.  Dec.  554;  Murray  v.  Lardner,  2  Wall.  110,  17  L.  ed.  857. 

Notwithstanding  those  authorities,  I  am  personally  of  the 
opinion  that,  before  a  bank  takes  negotiable  paper  from  a 
stranger  and  puts  it  off,  either  as  owner  or  for  collection,  it 
is  necessary  for  it,  in  order  that  it  be  considered  a  bona  fide 
holder,  to  satisfy  itself  by  reasonable  inquiry  as  to  the  val- 
idity of  the  paper,  and  that  whether  this  defendant  did  take 
such  reasonable  precaution  was  a  question  for  the  jury.  But 
a  majority  of  the  court  hold  that  the  evidence  was  insuf- 
ficient to  justify  a  finding  that  the  defendant  was  not  a  bona 
fide  holder  of  the  check,  and  therefore  the  learned  trial  judge 
properly  instructed  a  verdict  for  the  defendant. 

Order  afSrmed. 


As  to  tTie  Eights  and  Remedies  of  the  Several  Parties  When  a  Forged 
Check  has  been  paifl,  see  the  notes  to  People's  Bank  v.  Franklin  Bank, 
17  Am.  St.  Eep.  889;  First  Nat.  Bank  v.  City  Nat.  Bank,  9'i  Am.  St. 
Eep.  641,  and  the  subsequent  cases  of  Cunningham  v.  First  Nat.  Bank, 
219  Pa.  310,  123  Am.  St.  Eep.  657;  Wellington  Nat.  Bank  v.  Bobbins, 
71  Kan.  748,  114  Am.  St.  Eep.  523.  According  to  Bank  of  Lisbon  v. 
Bank  of  Wyndmere,  15  N.  D.  299,  125  Am.  St.  Eep.  588,  the  drawees 
who  have  by  mistake  paid  a  forged  cheek  may  recover  the  money 
paid,  unless  the  person  receiving  it  has  been  misled  to  his  prejudice 
by  the  failure  of  the  drawees  to  detect  the  forgery;  and  the  burden 
of  showing  that  he  has  been  so  misled  or  prejudiced  rests  on  him. 


FIRST  NATIONAL  BANK  OF  MIN^^EAPOLIS  v.  PER- 
SALL. 

[110  Minn.  333,  125  N.  W.  506,  675.] 

BANK — ^When  not  Chargeable  With  Knowledge  of  Officer. — 
The  president  of  a  bank,  who  was  also  a  member  of  its  discount  com- 
mittee, sold  to  the  bank  defendant's  promissory  note,  negotiable  upon 
its  face,  and  executed  and  delivered  by  defendant  pursuant  to  a  per- 
sonal contract  between  defendant  and  the  bank  president  that  the 
proceeds  should  be  used  in  the  purchase  of  land  upon  defendant's 
account  and  subsequent  profits  equally  divided  between  them.  Held, 
m  negotiating  the  note  the  bank  president  was  acting  for  defendant 
and  himself  jointly,  and  the  bank  was  not  charged  with  knowledge 
of  any  facts  known  only  to  the  president,     (p.  500.) 

PROMISSORY  NOTE — Entry  of  Credit  by  Bank  as  Considera- 
tion.— While  a  mere  credit  entry  upon  the  books  of  a  bank  does  not 
of  itself  amount  to  the  payment  of  a  valuable  consideration,  the  with- 
drawal by  check  of  a  substantial  part  of  the  amount  so  credited  is 
Buch  payment,     (p.  501.) 

(Syllabi  by  the  court.) 

Richard  &  Coe,  for  the  appellant. 

Arthur  M.  Iliggins,  for  the  respondent. 
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***  O'BRIEN,  J.  This  action  is  upon  a  promissory  note 
executed  by  the  defendant  and  payable  to  the  order  of  the 
plaintiff.  The  answer  alleged  that  the  note  accompanied 
and  was  given  under  and  in  accordance  with  a  contract  with 
one  J.  G.  Lund,  who  then  was  the  president  of  the  bank,  a 
member  of  its  discount  committee,  and  the  owner  of  a  ma- 
jority of  its  stock.  By  the  contract  Lund  was  authorized  to 
purchase  for  the  defendant's  account  a  designated  half  sec- 
tion of  land  for  the  sum  of  four  thousand  dollars  on  the  fol- 
lowing terms:  "Notes,  sixteen  hundred  dollars,  due  in  one 
year;  balance  mortgages."  Further,  that  Lund  should  have 
the  exclusive  sale  of  the  land,  and,  when  sold,  refund  to  the 
plaintiff  the  purchase  price  and  one-half  of  the  net  profits. 
After  the  signatures  the  following  was  added: 

**I  hereby  agree  to  take  back  land  at  any  time  upon  sixty 
days'  notice,  returning  notes  and  releasing  all  obligations. 

"J.  G.  LUND." 

Shortly  after  the  execution  of  the  note  and  contract  Lund 
forwarded  the  note  to  the  bank  by  mail,  which  thereupon 
credited  Lund's  account  with  fifteen  hundred  and  seventy 
dollars,  and  testimony  was  introduced  to  show  that  at  least 
part  of  this  amount  was  checked  out  by  Lund.  The  defend- 
ant claimed  that  Lund  never  purchased  any  land  as  provided 
by  the  contract,  nor  did  he  ever  account  to  the  defendant 
for  the  proceeds  of  the  note;  that  the  defendant  had  de- 
manded from  him  the  return  of  the  note  in  accordance  with 
the  contract.  The  answer  further  alleged  that  the  note  had 
been  paid  by  the  proceeds  of  collateral  deposited  with  plain- 
tiff by  Lund.  A  verdict  for  plaintiff  was  directed,  and  de- 
fendant appeals  from  an  order  denying  a  new  trial. 

Defendant  upon  this  appeal  claims  that  the  note  was  not 
negotiable,  and  that  as  Lund,  the  president  of  the  bank,  had 
full  knowledge  of  the  contract,  his  knowledge  was  notice  to 
the  plaintiff;  that  the  note  was  entirely  without  considera- 
tion, and  was  diverted  from  the  use  ^^'  for  which  it  was 
intended;  further,  that  the  evidence  fails  to  show  that  the 
amount  credited  to  Lund's  account  when  the  note  was  dis- 
counted has  ever  been  drawn,  and  the  bank,  therefore,  is  not 
a  bona  fide  holder  of  the  note  in  controversy.  We  do  not 
understand,  from  the  assignments  of  error  or  the  brief  of 
counsel,  that  anything  is  now  claimed  with  reference  to  the 
deposit  of  any  collateral,  as  alleged  in  the  answer. 

1.  The  only  reasonable  deduction  to  be  drawn  from  the 
evidence  is  that  the  defendant  executed  the  note  in  question, 
making  it  payable  to  the  plaintiff  bank,  and  delivered  it  to 
Lund  for  the  purpose  of  enabling  him  to  discount  it  with  the 
plaintiff  and  use  the  proceeds  in  making  the  cash  payment 
on  the  land  specified  in  the  contract.  The  defendant  and 
Lund  were  engaged  in  a  joint  enterprise,  the  defendant  agree- 
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ing  to  furnish  the  necessary  cash  by  giving  his  obligation  to 
the  bank.  The  money  so  obtained  was  to  be  used  in  the  pur- 
chase of  a  certain  tract  of  land,  which  was  to  be  again  sold 
through  the  efforts  of  Lund,  and  the  profits  derived  from  the 
transaction  to  be  shared  equally.  To  this  contract  was  added 
the  agreement  by  Lund  to  the  effect  that  he  would  at  any 
time  upon  sixty  days'  notice  take  over  the  transaction  and 
release  the  defendant  from  any  obligation  connected  with  it. 
In  the  absence  of  any  showing  that  the  bank  had  any  special 
interest  in  the  transaction,  it  is  clear  that  in  the  discounting 
of  the  note  Lund  was  acting  upon  behalf  of  himself  and  the 
defendant,  notwithstanding  he  was  a  member  of  the  discount 
committee  and  president  of  the  bank,  and  his  knowledge  of 
anything  in  the  transaction  which  would  invalidate  or  de- 
stroy the  negotiability  of  the  note  would  not  be  imputed  to 
the  plaintiff:  Dorr  v.  Life  Ins.  Clearing  Co.,  71  Minn.  38, 
70  Am.  St.  Rep.  309,  73  N.  W.  635 ;  Bang  v.  Brett,  62  Minn. 
4,  63  N.  W.  1067. 

2.  The  evidence  shows  the  plaintiff  gave  a  valuable  con- 
sideration for  the  note  and  accepted  it  in  good  faith.  The 
cashier  of  the  bank  stated  that  he  made  some  inquiries  as  to 
defendant's  financial  responsibility,  and  that  the  amount  for 
which  the  note  was  discounted  was  placed  to  Lund's  credit, 
and  that  checks  were  drawn  against  it.  **It  might  have  been 
less,  or  it  might  have  been  more.  He  drew  the  greater 
amount."  This  case  is  not  like  those  cited,  wherein  it  was 
held  that  ^^*  a  mere  credit  entry,  without  a  payment  of  the 
amount,  did  not  constitute  payment  of  a  valuable  considera- 
tion :  Joyce  on  Defenses  to  Commercial  Paper,  sec.  243 ;  Citi- 
zens'  State  Bank  v.  Cowles,  180  N.  Y.  346,  105  Am.  St.  Rep. 
765,  73  N.  E.  33. 

The  defendant  saw  fit  to  intrust  Lund  with  his  note,  regu- 
lar and  negotiable  upon  its  face,  for  the  evident  purpose  of 
discounting  it  with  the  plaintiff.  The  plaintiff  was  not  re- 
quired to  take  any  step  to  insure  the  proper  application  by 
Lund  of  the  proceeds.  The  plaintiff  under  the  evidence  is 
the  bona  fide  holder  of  the  note,  a  negotiable  instrument  pur- 
chased by  it  for  a  valuable  consideration  in  the  regular  course 
of  business,  and  the  verdict  was  properly  directed  in  its 
favor:  Tourtelot  v.  Reed,  62  Minn.  384,  64  N.  W.  92S. 

Order  affirmed. 

On  April  8,  1910,  the  following  opinion  was  filed : 

Per  CURIAM.  Upon  the  petition  for  a  reargument  it  is 
strenuously  claimed  that,  in  order  to  constitute  the  bank 
a  bona  fide  holder  of  the  note  executed  by  Persall,  it  was 
necessary  to  show  that  the  full  amount  of  the  purchase  price 
credited  to  Lund  by  the  bank  had  been  actually  paid  over 
to  Lund.  Some  of  the  authorities  cited  would  appear  to 
bear  out  this  contention,  but  that  is  not  the  rule  in  this  state : 
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Union  Nat.  Bank  of  Columbus  v.  Winsor,  101  Minn.  470,  118 
Am.  St.  Rep.  641,  112  N.  W.  999,  11  Ann.  Cas.  204;  Security 
Bank  of  ^linnesota  v.  Petruschke,  101  Minn.  478,  118  Am, 
St.  Rep.  644,  112  N.  W.  1000.  Under  those  decisions  the 
payment  by  the  bank  of  any  substantial  portion  of  the  pur- 
chase price  would  be  sufficient  to  place  it  in  the  position  of 
a  bona  fide  holder  of  the  note,  and,  as  stated  in  the  opinion, 
we  think  the  evidence  must  be  taken  as  showing  that  at  least 
a  portion  of  the  proceeds  of  the  note  was  checked  out  by 
Lund. 

It  is  further  claimed  that,  conceding  this  to  be  true,  the 
bank  was  entitled  to  recover  no  more  than  the  amount  so 
paid  out  before  it  received  notice  of  dishonor.  This  sug- 
gestion is  made  for  the  first  time  upon  the  petition  for  a  re- 
argument,  the  question  was  not  raised  ^^'  or  litigated  in  the 
court  below,  and  it  is  not  before  us  for  consideration. 

The  other  questions  raised  upon  this  petition  were  fully 
considered  upon  the  original  submission  of  the  case. 

The  application  for  reargument  is  denied. 


Notice  to  an  Agent  as  Notice  to  His  Principal  is  the  subject  of  a  note 
to  Trentor  v.  Pothen,  24  Am.  St.  Kep.  228.  Where  an  agent's  duty 
to  his  principal  is  opposed  to,  or  even  remotely  conflicts  with,  his  own 
interest  or  the  interest  of  another  for  whom  he  acts,  the  law  will  not 
hold  his  acts  or  his  knowledge  gained  in  such  transaction  obligatory 
upon  his  principal:  Exchange  Bank  v.  Nebraska  etc.  Ins.  Co.,  84  Neb. 
110,  133  Am.  St.  Rep.  614.  See,  also,  Gunster  v.  Scranton  Illumina- 
ting etc.  Co.,  181  Pa.  327,  59  Am.  St.  Eep.  650;  Brookhouse  v.  Union 
Pub.  Co.,  73  N.  H.  368,  111  Am.  St.  Eep.  623;  Lea  v.  Iron  Belt  Mercan- 
tile Co.,  147  Ala.  421,  119  Am.  St.  Kep.  93. 

Banlc,  When  a  Bona  Fide  Purchaser. — If  a  BanTc  Discounts  a  Note 
for  Its  Depositor  and  Gives  Him  Credit  on  its  books  for  the  proceeds,  it 
becomes  a  bona  fide  purchaser  of  the  note  for  value  so  as  to  protect 
it  against  infirmities  in  the  paper,  if,  before  it  receives  notice  of  such 
infirmities,  it  pays  to  the  depositor  or  to  his  order  an  amount  -vyhich 
reduces  his  deposit  to  a  sum  les"  than  was  placed  to  his  credit,  as 
the  proceeds  of  the  note:  Security  Bank  v.  Petruschke,  101  Minn. 
478,  118  Am.  St.  Eep.  644.  But  if  a  bank  discounts  paper  for  a  de- 
positor and  gives  him  credit  upon  its  books  for  the  proceeds  thereof, 
it  is  not  a  bona  fide  holder  for  value  so  as  to  be  protected  against 
infirmities  in  the  paper,  so  long  as  no  part  of  the  deposit  is  drawn 
or  the  balance  of  the  account  exceeds  the  proceeds  of  the  discounted 
paper,  unless,  in  addition  to  the  mere  fact  of  crediting  the  depositor 
with  the  proceeds  of  the  paper,  some  other  and  valuable  consideration 
passes:  Union  Nat.  Bank  v.  Winsor,  101  Minn.  470,  118  Am.  St.  Kep. 
641.  See,  also,  Citizens'  State  Bank  v.  Cowles,  180  N.  Y.  346,  105 
Am.  St.  Eep.  765;  Dreilling  v.  First  Nat.  Bank,  43  Kan.  197,  19  Am. 
St.  Eep.  126. 
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•       O'BRIEN  V.  AMERICAN  BRIDGE  COMPANY. 

[110  Minn.  364,  125  N.  W.  1012.] 

CONTRACT — Liability  to  Stranger  for  Breach. — The  mere  fact 
that  the  party  sought  to  be  charged  has  broken  his  contract  with  the 
other  party  thereto  is  not  of  itself  sufficient  to  render  him  liable  for 
consequential  damages  to  a  stranger  to  that  contract.  Winterbottom 
V.  Wright,  10  Mees.  &  W.  109,  distinguished,     (p.  504.) 

NEGLIGENCE — Duty  to  Use  Care  not  to  Endanger  Others. — 
As  a  genera],  not  as  a  universal,  rule  "whenever  one  person  is  by  cir- 
cumstances placed  in  such  a  position  with  regard  to  another  that  every 
one  of  ordinary  sense  who  did  think  would  at  once  recognize  that,  if 
he  did  not  use  ordinary  care  and  skill  in  his  own  conduct  with  regard 
to  those  circumstances,  he  would  cause  danger  of  injury  to  the  person 
or  property  of  the  other,  a  duty  arises  to  use  ordinary  care  and  skill 
to  avoid  such  danger."  Heaven  v.  Pender,  11  Q.  B.  D.  503,  followed 
and  applied,     (pp.  504,  505.) 

NEGLIGENCE — Liability  of  Contractor  or  Manufacturer  to 
Third  Persons. — When  the  breach  of  a  contract  has  resulted  in  proxi- 
mate and  substantial  damages  to  a  stranger  thereto  because  of  the 
negligence  of  one  party  to  that  agreement,  such  damages  are  recover- 
able if  the  agency,  causing  the  harm  complained  of,  be  of  a  noxious 
or  dangerous  kind,  and  the  party  sought  to  be  charged  as  a  manufac- 
turer or  contractor  had  knowledge  of  its  being  in  such  a  state  as 
would  amount  to  a  concealed  danger  to  persons  using  it  in  an  ordi- 
nary manner  and  with  ordinary  care.     (p.  505.) 

NEGLIGENCE — Liability  of  Contractor  or  Manufacturer  to 
Third  Persons. — It  is  sufficient  if  the  agency  be  "potentially  danger- 
ous." Its  noxious  or  dangerous  character  refers  not  so  much  to  its 
intrinsic  quality  as  to  the  extremity  and  imminence  of  the  peril  which 
its  ordinary  use  with  ordinary  care  involves,     (p.  506.) 

NEGLIGENCE — Liability  of  Contractor  or  Manufacturer  to 
Third  Persons. — The  effect  of  the  original  wrongful  act  may  be  traced 
in  accordance  with  general  principles  of  causation  through  the  uncon- 
scious intermediate  agents  who  may  be  parties  to  the  contract, 
(p.  507.) 

NEGLIGENCE — Liability  of  Contractor  to  Person  Injured  by 
Collapse  of  Bridge. — Defendant  was  responsible  for  the  erection  of  a 
bridge  under  contract.  Five  or  six  weeks  after  its  acceptance  it  col- 
lapsed, while  plaintiff  and  others  were  passing  over  it.  Plaintiff  was 
seriously  injured.  It  is  held  that  under  the  pleadings,  proof,  and 
charge  of  the  trial  court  plaintiff  is  entitled  to  recover.  Schubert  v. 
J.  R.  Clark  Co.,  49  Minn.  331,  followed  and  applied,     (p.  512.) 

NEGLIGENCE. — ^While  the  Action  of  Deceit  Rests  upon  Fraud- 
ulent, and  not  merely  upon  negligent,  misrepresentations,  the  present 
action  lay  upon  allegations  of  negligence,  although  actionable  fraud 
was  not  showa.     (p.  513.) 

(Syllabi  by  the  court.) 

Haff  &  Michaels  and  Davis,  Kellogg  &  Severance,  for  the 
appellant. 

E.  H.  McVey  and  Thomas  P.  McNamara,  for  the  respond- 
ent. 

^^®  JAGGARD,    J.     Defendant    was    responsible    for   the 
erection  of  a  bridge  under  contract.     The  county  itself  con- 
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structed  the  approaches  and  connected  them  with  the  bridge. 
Five  or  six  weeks  after  the  acceptance  of  the  bridge  it  ccj- 
lapsed,  while  plaintiff  and  others  were  crossing  over  it.  One 
person  was  killed,  and  others,  including  plaintiff,  were  in- 
jured. In  this  action  to  recover  therefor  the  jury  awarded 
plaintiff  eleven  thousand  dollars.  From  an  order  denying 
defendant's  motion  for  a  new  trial,  this  appeal  Avas  taken. 
The  law  applicable  to  such  a  state  of  facts  is  familiar,  and 
in  its  general  outlines  well  settled. 

1.  In  the  English  law,  there  are  at  least  four  distinct  and 
different  principles  applicable  to  related  states  of  fact  which 
are  established  by  as  many  separate  lines  of  decisions,, 
namely:  (1)  The  principle  established  by  the  cases  of  which 
Winterbottom  v.  Wright,  10  Mees.  &  W.  109,  may  be  taken 
as  an  example;  (2)  the  principle  of  Nelson  v.  Liverpool, 
[1877]  2  C.  P.  D.  311;  (3)  the  principle  of  Indernaur  v. 
Dames,  [1866]  L.  R.  1  C.  P.  274,  [1867]  2  C.  P.  311;  (4)  the 
principle  of  Langridge  v.  Levy,  [1837]  2  Mees.  &  W.  519, 
and  of  George  v.  Skivington,  [1869]  L.  R,  5  Ex.  1.  See  Lord 
Atkinson  in  Cavalier  v.  Pope,  [1906]  App.  Cas.  428,  at  432, 
433. 

It  is  convenient  and  sufRcient  for  present  purposes,  al- 
though it  may  not  be  strictly  necessary,  to  regard  the  case  at 
bar  as  involving  the  rules  laid  down  in  the  first  and  fourth 
classes  of  cases.  • 

The  principle  of  Winterbottom  v.  Wright,  10  Mees.  &  W. 
109,  has  been  frequently  misconstrued,  misstated,  and  misap- 
plied. There  the  declaration  demurred  to  set  forth  that  the 
dangerous  condition  of  the  coach  which  was  supplied  by  de- 
fendant to  plaintiff's  master,  and  by  which  plaintiff  was 
hurt,  was  due  to  ** certain  latent  defects."  In  consequence 
that  "declaration  was  nothing  more  than  an  attempt  to  sue 
on  that  contract  by  a  person  who  was  a  total  stranger  to  it"r 
Clerk  and  Lindsell  on  Torts,  Can.  ed.,  478.  The  facts  of 
Longmeid  v.  HoUiday,  ^^"^  6  Ex.  761,  has  been  still  more 
grossly  distorted.  In  that  case  "the  jury  found  bona  fides 
and  no  negligence  on  the  part  of  the  vendor":  Kelly,  C.  B.,. 
in  George  v.  Skivington,  [1869]  L.  R.  5  Ex.  1.  "The  de- 
cision itself  cannot  be  regarded  as  any  authority  for  the 
proposition  stated  in  the  headnote":  Clerk  and  Lindsell  on 
Torts,  Can.  ed.,  478.  Mr.  Pollock  has  pointed  out  that  what 
Winterbottom  v.  Wright,  10  Mees.  &  W.  109,  and  Longmeid 
V.  Holliday,  6  Ex.  761,  decided  was,  not  that  "facts  which 
constitute  a  contract  cannot  have  any  other  legal  effect, 
....  [but]  something  different  and  much  more  rational, 
namely,  that  if  A  breaks  his  contract  with  B  .  .  .  .  that  is 
not  of  itself  sufficient  to  make  A  liable  to  C,  a  stranger  to 
the  contract,  for  consequential  damages":  Pollock  on  Torts, 
8th  pd.,  546.  And  see  Baumwoll  v.  Furness,  [1893],  L.  R. 
App   Cas.  16. 
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In  the  fourth  class  of  cases  the  underlying  principle,  of 
general,  though  not  of  universal,  application,  upon  which  the 
liability  in  Heaven  v.  Pender,  11  Q.  B.  D.  503,  has  been  en- 
forced, was  thus  formulated  by  Brett,  M.  R. :  "Whenever  one 
person  is  by  circumstances  placed  in  such  a  position  with 
regard  to  another  that  every  one  of  ordinary  sense  who  did 
think  would  at  once  recognize  that,  if  he  did  not  use  ordinary 
care  and  skill  in  his  own  conduct  with  regard  to  those  cir- 
cumstances, he  would  cause  danger  of  injury  to  the  person 
or  property  of  the  other,  a  duty  arises  to  use  ordinary  care 
and  skill  to  avoid  such  danger."  The  authorities  are  re- 
garded by  Clerk  and  Lindsell  (whose  discussion  is  most 
thoughtful  and  exhaustive)  as  establishing  these  propositions, 
namely:  A  duty  with  respect  to  instrumentalities  delivered 
under  contract  may  exist  toward  others  than  the  contracting 
parties.  That  duty  extends  to  all  persons  likely  to  be  injured 
by  defendant's  want  of  care,  providing  it  is  reasonable  for 
such  person  to  rely  on  care  having  been  taken.  To  entitle 
the  injured  party  to  complain  he  must  have  used  the  danger- 
ous thing  in  a  manner  intended,  and  he  must  be  one  of  the 
class  of  persons  by  whom  the  defendant  contemplated  the 
thing  being  used :  Clerk  and  Lindsell  on  Torts,  Can.  ed.,  470. 
And  see  general  classification  of  cases  on  page  468. 

Mr.  Pollock's  view  of  the  English  cases  is  more  consistent 
with  an  accepted  American  theory  (which  suffices  to  deter- 
mine this  controversy),  ^^^  namely:  Two  features  are  con- 
spicuously necessary  to  the  creation  of  this  duty  to  strangers 
to  a  contract:  (1)  That  the  thing  be  of  a  noxious  or  danger- 
ous kind;  (2)  that  the  builder,  manufacturer,  or  contractor 
had  actual  knowledge  of  its  being  in  such  a  state  of  danger 
as  would  amount  to  concealed  danger  to  persons  using  it  in 
ordinary  manner  and  with  ordinary  care:  Pollock  on  Torts, 
8th  ed.,  515.  It  is  convenient  to  later  consider  the  element 
of  danger.  Knowledge  of  imperfect  condition  is  essential. 
In  Earl  v.  Lubbock,  [1905]  1  K.  B.  253-258,  plaintiff,  a 
driver  in  the  employment  of  a  firm  for  whom  defendant  had 
agreed  to  keep  in  repair  a  number  of  vans,  was  unable  to 
recover  damages  based  on  the  negligence  of  the  workmen  in 
failing  to  properly  inspect  and  repair  a  defective  van,  be- 
cause he  failed  to  "adduce  evidence  to  show  that  to  the 
knowledge  of  the  defendant  the  van  was  in  such  a  condition 
as  to  cause  danger  not  necessarily  incident  to  its  use ' ' :  And 
see  note  to  1  Am.  &  Eng.  Ann.  Cas.  755.  It  would  serve  no 
useful  purpose  to  detail  or  discuss  the  familiar  cases  on  the 
subject. 

Lord  Atkinson,  in  Cavalier  v.  Pope,  [1906]  Ann.  Cas.  428, 
at  page  433,  regards  the  group  here  under  consideration  as 
including  cases  of  "fraud,  misrepresentation war- 
ranty, [or]  the  handing  over  of  a  thing  known  to  be  danger- 
ous without  warning."     Some  English  authorities  recognize 
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a  very  wide  liability.  For  example,  in  Parry  v.  Smith,  [1879] 
L.  R.  4  C.  P.  D.  325,  327,  defendant,  employed  by  plaintiff's 
master  to  repair  a  gas  meter  upon  his  premises,  was  held 
responsible  to  plaintiff  in  damages  consequent  upon  an  ex- 
plosion of  gas,  which  had  escaped  by  reason  of  defendant's 
negligence,  when  plaintiff'  in  the  performance  of  his  ordinary 
duty  went  near  with  a  light.  Lopes,  J.,  said,  at  page  327: 
^'I  think  the  plaintiff' 's  right  of  action  is  founded  on  a  duty 
which  I  believe  attaches  in  every  case  where  a  person  is  using 
or  is  dealing  with  a  highly  dangerous  thing,  which,  unless 
managed  with  the  greatest  care,  is  calculated  to  cause  injury 
to  bystanders.  To  support  such  a  right  of  action,  there  need 
be  no  privity  between  the  party  injured  and  him  by  whose 
breach  of  duty  the  injury  is  caused,  nor  any  fraud,  misrep- 
resentation, or  concealment;  nor  need  what  is  done  by  the 
defendant  amount  to  a  public  ^^^  nuisance.  It  is  a  mis- 
feasance independent  of  contract":  And  see  Elliott  v.  Hall, 
[1885]  15  Q.  B.  D.  315. 

This  is  not  equivalent  to  requiring  that  the  agency  must 
be  "noxious  or  dangerous  in  itself"  (see,  e.  g.,  Caledonian  v. 
Mulholland,  H.  of  L.  (Sc.)  [1898]  App.  Cas.  216),  or  per 
se  lethal.  In  Heaven  v.  Pender,  11  Q.  B.  D.  503,  Bowen, 
C.  J.,  said:  "Anyone  who  leaves  a  dangerous  instrument,  as 
a  gun,  in  such  a  way  as  to  cause  danger,  or  who  without  due 
warning  supplies  to  others  for  use  an  instrument  or  thing 
which  to  his  knowledge,  from  its  construction  or  otherwise, 
is  in  such  a  condition  as  to  cause  danger,  not  necessarily  in- 
cident to  the  use  of  such  an  instrument  or  thing,  is  liable  for 
injury  caused  to  others  by  reason  of  his  negligent  act."  In 
Clarke  v.  Army,  [1903]  1  K.  B.  155,  a  vendor  of  tins  of 
chlorinated  lime  knew  it  was  likely  to  cause  damage  to  a 
person  opening  them  unless  special  care  was  taken.  The 
danger  was  not  such  as  presumptively  would  have  been  known 
to  or  appreciable  by  a  purchaser  unless  warned  of  it.  It  was 
held  that  independent  of  any  warranty  there  was  cast  upon 
the  vendor  the  duty  to  warn  the  purchaser  of  the  danger. 
It  is  sufficient,  it  was  there  said,  to  create  the  duty  that  the 
article  be  "potentially  dangerous." 

Few  things,  like  substances  capable  of  spontaneous  ex- 
plosion or  combustion,  as  wet  hay,  nitroglycerin,  and  flour 
dust,  are  intrinsically  dangerous.  Most  perils  arise  from  in- 
strumentalities innocent  in  themselves,  but  capable  of  doing 
harm  on  being  used  in  an  ordinary  and  natural  manner,  as 
even  poisons  and  most  explosives.  The  initial  wrong  of  ex- 
posing innocent  persons  to  the  probability  of  harm  from 
either  kind  of  instrumentality  is  the  same  kind,  and  may  or 
may  not  be  the  same  in  degree.  The  expressions  "dangerous 
in  itself,"  "intrinsically  dangerous,"  are  not  generally  used 
to  accurately  state  a  merely  metaphysical  distinction,  of  little 
or  no  practical  value,  but  are  used  as  synonymous  for  the 
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^'case  of  a  trap,  ....  or  an  invitation  to  use  a  trap,  or  a 
case  of  a  noxious  instrument"  (Caledonian  v.  MulhoUand, 
[1898]  App.  Cas.  216),  or  a  case  of  "something  noxious  or 
dangerous  ....  which  amounts  to  a  public  nuisance":  Ma- 
lone  V.  Laskey,  [1907]  2  K.  B.  141-156. 

The  English  cases  generally  have  placed  emphasis,  not  on 
whether  ^^**  the  instrumentality  is  dangerous  per  se,  but 
whether  or  not  it  is  imminently  or  extremely  perilous.  Com- 
pare O'Neill  V.  James,  138  Mich.  567,  110  Am.  St.  Rep.  321, 
101  N.  W.  828,  68  L.  R.  A.  842,  5  Ann.  Cas.  177,  with  Tor- 
gesen  v.  Sehultz,  192  N.  Y.  156,  127  Am.  St.  Rep.  894,  84 
N.  E.  956.  18  L.  R.  A.,  N.  S.,  726,  as  to  explosion  of  bottles. 
The  significance  of  the  English  decisions  is  the  greater  be- 
<2ause  of  the  general  tendency  of  the  English  courts  to  limit 
much  more  strictly  than  do  the  American  courts  the  cases  in 
which  a  person  not  a  party  to  a  contract  may  recover  under 
s,  state  of  facts  of  which  that  contract  is  a  necessary  part: 
1  Beven  on  Negligence,  3d  ed.,  8. 

So  far  as  the  doctrine  of  cause  is  concerned,  no  difficulty 
is  experienced  in  appropriate  cases  in  the  transmission  of 
effect  of  the  original  wrongful  act  through  intermediate  un- 
-conscious  agents,  who  are  parties  to  the  contract:  See  Beven 
on  Negligence,  50,  51  (post).  In  a  very  late  case.  Hartley 
V.  Rochdale,  [1908]  K.  B.  D.  594,  it  was  held  that  "the  mere 
passive  omission  by  a  road  authority  to  rectify  a  subsidence 
in  a  road  in  their  area,  which  has  been  originally  occasioned 
by  the  neglect  of  a  water  company  to  make  good  the  road 
after  having  broken  it  up  for  the  purposes  of  their  under- 
taking, does  not  exonerate  the  water  company  from  liability 
for  an  injury  caused  to  a  person  using  the  road  by  reason  of 
the  subsidence."  The  decision  proceeded  upon  the  doctrine 
in  Scott  V.  Shepherd,  2  W.  Black.  1892,  Smith  Lead.  Cas. 
494,  not  upon  the  doctrine  of  Heaven  v.  Pender,  11  Q.  B.  D. 
503:  "It  must  be  borne  in  mind  that,  though  there  may 
intervene  various  stages  in  the  development  of  the  mischief, 
yet  if  none  of  these  is  due  to  conscious  volition,  the  last  con- 
scions  agent  continues  to  be  liable ' ' :  Beven  on  Negligence,  3d 
«d.,  53 ;  Corby  v.  Hill,  4  Com.  B.,  N.  S.,  556.  It  would  appear 
•quite  certain  that  under  this  decision  defendants  were  liable. 
And  see  Traill  &  Sons  v.  Actieselskabat  Dalbeattie,  6  Court 
Sessions,  5th  Series,  798. 

2.  The  law  in  this  country  is  in  accord.  It  was  pointed  out 
in  Moon  v.  Northern  Pac.  Ry.  Co.,  46  Minn.  106,  24  Am.  St. 
Rep.  194,  48  N.  W.  679,  that  "one  may  owe  two  distinct 
duties  in  respect  to  the  same  thing — one  of  a  special  character 
to  one  person,  growing  out  of  special  relations  to  him ;  and  an- 
other, of  a  general  character,  to  ^''^  those  who  would  neces- 
sarily be  exposed  to  risk  and  danger  from  the  negligent 
discharge  of  such  duty. ' '  It  was  therefore  held  that  a  person 
injured  in  the  use  of  an  unsafe  car  could  recover  from  a 
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railroad  company,  which  was  not  his  master,  because  of  the 
violation  of  the  duty  last  named. 

The  leading  case  on  the  subject  in  this  state  is  Schubert  v. 
J.  R.  Clark  Co.,  49  Minn.  331,  32  Am.  St.  Rep.  559,  51  N.  W. 
1103,  15  L.  R.  A.  818.  It  was  there  held  that  if  one  en- 
gaged in  the  business  of  manufacturing  goods  not  ordinarily 
of  a  dangerous  nature,  to  be  put  upon  the  market  for  sale 
and  for  ultimate  use,  so  negligently  constructs  an  article  that 
by  reason  of  such  negligence  it  will  obviously  endanger  the 
life  or  limb  of  anyone  who  may  use  it,  and  if  the  manufac- 
turer, knowing  such  defects,  and  knowing  that  the  same  are 
so  concealed  that  they  are  not  likely  to  be  discovered,  puts 
the  article  in  his  stock  of  goods  for  sale,  he  is  liable  for  in- 
juries caused  by  such  negligence  to  one  into  whose  hands  the 
dangerous  implement  comes  for  use  in  the  usual  course  of 
business,  even  though  there  be  no  contract  relation  between 
the  latter  and  the  manufacturer.  The  instrumentality  there 
involved  was  a  ten-foot  ladder  "made  of  poor,  coarse-grained 
and  decayed  lumber,  and  so  insufficient  in  strength  as  to  be 
dangerous  to  the  life  and  limb  of  this  plaintiff  and  whoever 
might  use  the  same."  The  ladder  was  "so  varnished,  oiled, 
and  painted"  that  a  person  could  not  discover  that  it  was 
made  of  defective  material.  This  is  the  well-settled  law  in 
this  state:  See  Holmvik  v.  Parsons  B.  C.  &  S.  F.  Co.,  98 
Minn.  424,  108  N.  W.  810;  Wolden  v.  Deering,  105  Minn.  259, 
117  N.  W.  493 ;  Teal  v.  American  Min.  Co.,  84  Minn.  320,  87 
N.  W.  837. 

The  Schubert  case  has  been  repeatedly  followed  and  applied 
by  the  courts  of  many  jurisdictions :  See  Lewis  v.  Terry,  111 
Cal.  39,  52  Am.  St.  Rep.  146,  43  Pac.  398,  31  L.  R.  A.  220 
(folding-bed)  ;  Woodward  v.  Miller,  119  Ga.  618,  100  Am.  St. 
Rep.  188,  46  S.  E.  847,  64  L.  R.  A.  932  (buggy)  ;  O'Neill  v. 
James,  138  Mich.  567,  110  Am.  St.  Rep.  321,  101  N.  W.  828, 
68  L.  R.  A.  342,  5  Ann.  Cas.  177  (champagne  cider  bottle)  ; 
Heindirk  v.  Louisville  E.  Co.,  29  Ky.  Law  Rep.  193,  92  S.  W. 
608,  5  L.  R.  A.,  N.  S.,  1103  (elevator)  ;  Tomlinson  v.  Armour, 
75  N.  J.  L.  748,  70  Atl.  314,  19  L.  R.  A.,  N.  S.,  923  (poisoned 
meat)  ;  Clement  v.  Crosby  &  Co.,  148  3''2  j^ij^h.  293,  111  N. 
W.  746,  10  L.  R.  A.,  N.  S.,  588,  12  Ann.  Cas.  265  (stove  pol- 
ish) ;  Pierce  v.  C.  H.  Bidwell  T.  Co.,  153  Mich.  323,  116  N.  W. 
1104  (threshing-machine)  ;  Peters  v.  Johnson,  50  W.  Va.  644, 
88  Am.  St.  Rep.  909,  41  S.  E.  190,  57  L.  R.  A.  428  (drugs)  ;. 
Weiser  v.  Holzman,  33  Wash.  87,  99  Am.  St.  Rep.  932,  73 
Pac.  797  (champagne  cider)  ;  Keep  v.  National  Tube  Co. 
(C.  C),  154  Fed.  130.  See  note  to  Kuelling  v.  Roderick; 
183  N.  Y.  78,  111  Am.  St.  Rep.  691,  75  N.  E.  1098,  2  L.  R.  A., 
N.  S.,  303,  5  Ann.  Cas.  128;  Watson  v.  Augusta  B.  Co.,  124 
Ga.  121,  110  Am.  St.  Rep.  157,  52  S.  E.  152,  1  L.  R.  A..  N. 
S.,  1178 ;  Crandall  v.  Boutell,  95  Minn.  114,  103  N.  W.  890, 
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5  Ann.  Cas.  122;  Evans  v.  Chicago  &  N.  W.  Ry.  Co.,  109 
Minn.  64,  122  N.  W.  879,  26  L.  R.  A.,  N.  S.,  278. 

The  effect  of  the  federal  decisions  is  substantially  the 
same :  Waters-Pierce  Oil  Co.  v.  Deselms,  212  U.  S.  159,  179, 
29  Sup.  Ct.  Rep.  270,  53  L.  ed.  453 ;  National  Savings  Bank 
V.  Ward,  100  U.  S.  195.  25  L.  ed.  621.  Huset  v.  J.  I.  Case 
T.  M.  Co.,  120  Fed.  865,  57  C.  C.  A.  237,  61  L.  R.  A.  303, 
in  practical  effect,  followed  and  applied  the  rule  in  the  Schu- 
bert case  (49  Minn.  331,  32  Am.  St.  Rep.  559,  51  N.  W.  1103, 
15  L.  R.  A,  818),  which  it  purports  to  regard  as  unique: 
That  the  vendor  or  manufacturer,  who,  without  giving  notice 
of  its  character  or  quality,  supplies  or  delivers  to  another  a 
machine  or  article  (in  this  case  a  threshing-machine  with  a 
defective  cylinder  deck — Holmvick  v.  Parsons  B.  C.  &  S.  F. 
Co.,  98  Minn.  424,  108  N.  W.  810;  Pierce  v.  C.  H.  Bidwell 
T.  Co.,  153  Mich.  323,  116  N.  W.  1104),  which  at  the  time 
of  the  delivery  he  knows  to  be  imminently  dangerous  to  the 
life  or  limb  of  anyone  who  may  use  it  for  the  purpose  for 
which  it  is  intended,  is  liable  to  anyone  who  sustains  injury 
from  its  dangerous  condition,  whether  he  has  any  contractual 
relations  with  him  or  not.  Except  in  so  far  as  it  follows  the 
Schubert  case,  the  doctrine  as  formulated  by  the  court,  how- 
ever, is  as  peculiar  to  itself,  as  it  is  unwarranted  by  the 
authorities  it  cites  and  opposed  to  the  universally  recognized 
rule.  It  regards  Winterbottom  v.  Wright,  10  Mees.  &  W. 
'109,  as  announcing  the  general  rule  that  a  contractor,  manu- 
facturer, or  vendor  is  not  liable  to  third  parties  who  have  no 
contractual  relations  with  him  for  negligence  in  the  construc- 
tion, manufacture,  or  sale  of  the  articles  he  handles,  and  the 
other  cases  in  which  liability  may  extend  to  strangers  to  the 
contract  as  constituting  three  cksses  of  exceptions  to  the  gen- 
eral rule. 

^'*  At  the  outstart,  the  court  fell  into  the  same  inaccuracy 
of  conception  and  error  of  statement  Avhich  occurs  in  many 
ill-considered  cases,  of  attributing  to  Winterbottom  v.  Wright, 
10  Mees.  &  W.  109,  and  allied  cases  a  force  and  effect  which, 
although  sometimes  set  forth  in  their  syllabi,  are  unjustified 
by  the  facts  in  issue  and  are  disapproved  by  the  English 
jurisprudents  themselves.  This  has  previously  appeared. 
The  fact  of  the  reiteration  of  the  misconception  does  not  serve 
to  convert  what  is  not  true  into  truth,  but  serves  rather  to 
illustrate  the  persistence  of  error.  The  classification  of  the 
so-called  exceptions  fails,  because  the  enumerated  classes  are 
neither  exhaustive  nor  mutually  exclusive.  But  the  fallacy 
in  the  reasoning  of  the  court  lies  deeper.  The  truth  is,  that 
one  principle  of  law  applies  to  cases  in  which  the  facts  show 
that  the  duty  is  confined  to  parties  to  a  contract,  and  that 
another  principle  of  law  applies  to  those  cases  in  which  ad- 
ditional facts  appear  which  are  in  law  sufficient  to  create  a 
duty  to  third  persons  who  are  strangers  to  the  contract,  and 
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to  show  damage  as  a  proximate  consequence  of  the  violation 
of  that  duty.  Different  rules  are  invoked,  because  different 
cases  involve  different  facts.  Either  principle  of  law  may 
be  the  rule;  neither  is  the  exception. 

It  would  be  a  work  of  supererogation  to  discuss  the  authori- 
ties, English  or  American,  generally,  on  this  subject.  They 
are  familiar,  and  will  be  found  collated  and  stated  with  suf- 
ficient definiteness  in  almost  every  standard  work  of  refer- 
ence. 

3.  This  case  is  specifically  ruled  for  the  plaintiff  by  Penn- 
sylvania Steel  Co.  V.  Elmore  etc.  Co.  (C.  C),  175  Fed.  176, 
which  involved  damage  to  a  third  person  consequent  upon 
disintegrated  piers  of  a  bridge.  The  same  accident  was  in- 
volved in  Casey  v.  Wrought  Iron  B.  Co.,  114  Mo,  App.  47, 
89  S.  W.  330.  Mr.  Justice  Johnson  said:  ''The  facts  which 
the  evidence  tends  to  establish,  that  the  structure  was  so  de- 
fective as  to  be  essentially  and  imminently  dangerous  to  the 
safety  of  others;  that  the  defects  were  so  hidden  or  concealed 
that  a  reasonably  careful  inspection  would  not  have  disclosed 
them  and  the  danger  resulting  from  them,  and  that  these 
things  were  known  to  the  defendant,  but  not  to  the  commis- 
sioners, left  the  liability  of  the  defendant  where  it  would 
have  been  had  there  been  no  acceptance.  The  flagrant  char- 
acter of  the  negligence  ^''*  and  its  potentiality,  coupled  with 
its  concealment,  amounted  to  a  deception  practiced  upon  the; 
commissioners^  There  is  no  righteous  principle  upon  which 
the  obligation  imposed  by  duty  upon  the  contractor  may  be 
cast  off  under  circumstances  such  as  these." 

The  cases  in  defendant's  brief  in  which  a  third  person  not 
a  party  to  a  contract  has  been  unable  to  recover  from  the 
builder  of  a  bridge  damages  consequent  upon  negligent  or 
defective  construction,  are  not  significant,  namely:  Mavor  v. 
Cunliff,  2  N.  Y.  165 ;  Salliotte  v.  King  Bridge  Co.,  122  Fed. 
378,  58  C.  C.  A.  466,  65  L.  R.  A.  620;  Williams  v.  Stillwell, 
88  Ala.  332,  6  South.  914;  Lee  Co.  v.  Yarbrough,  85  Ala. 
590,  5  South.  341;  Marvin  S.  Co.  v.  Ward,  46  N.  J.  L.  19; 
Mann  v.  Chicago  etc.  Ry.  Co.,  86  Mo.  347;  Styles  v.  Long 
Co.,  67  N.  J.  L.  413,  51  Atl.  710,  70  N.  J.  L.  301,  57  AtL 
448 ;  Smith  v.  Pennsylvania  R.  Co.,  201  Pa.  131,  50  Atl.  829 ; 
O'Loughlin  v.  Jefferson  County,  56  Pa.  62.  These  cases  in- 
volved a  state  of  facts  to  which  the  rule  supposed  to  have 
been  announced  by  Winterbottom  v.  Wright,  10  Mees.  &  W. 
109,  applies.  In  none  of  them  was  there  shown  that  defend- 
ant furnished  an  instrumentality  which  was,  and  was  known 
to  be,  imminently  dangerous  to  the  life  or  limb  of  persons 
who  were  invited  to  use  them  and  a  concealment  of  this  dan- 
gerous condition.  They  are,  therefore,  not  in  point.  De- 
fendant has  also  laid  great  stress  on  Roddy  v.  Missouri  P.  Ry, 
Co.,  104  Mo.  234,  24  Am.  St.  Rep.  333,  15  S.  W.  1112,  12  L. 
R.  A.  746,  and  Heizer  v.  Kingsland  &  D.  Mfg.  Co.,  110  Mo. 
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605,  33  Am.  St.  Rep.  482,  19  S.  W.  630,  15  L.  R.  A.  821. 
It  will  appear  from  the  most  casual  inspection  that  these 
cases  do  not  rule  the  present  controversy  for  defendant :  1 
Beven  on  Negligence,  56 ;  Huset  v.  J.  I.  Case  T.  M.  Co.,  120 
Fed.  865,  57  C.  C.  A.  237,  61  L.  R.  A.  303.  On  the  contrary, 
plaintiff's  contention  is  in  a  large  measure  sustained  bv 
Young  V.  Waters-Pierce  Oil  Co.,  185  Mo.  634,  84  S.  W.  929, 
in  which  defendant  was  held  liable  to  a  stranger  to  the  con- 
tract for  damages  consequent  upon  its  negligence  in  run- 
ning a  pipe  from  its  tank  on  the  right  of  way  of  a  railroad. 

4.  The  facts  bring  the  case  at  bar  within  the  rule  of  lia- 
bility. The  record  contains  abundant  and  convincing  evi- 
dence that  the  bridge  was  so  negligently  constructed  that  it 
was  practically  certain  to  collapse  soon  after  its  use  by  the 
public.  There  was  abundant  testimony  tending  to  show  the 
soil,  on  which  the  piers  of  the  bridge  ^''^  rested,  was  a  black, 
soft  earth,  a  tough,  sticky  substance,  not  very  hard,  easily 
penetrated  with  a  shovel."  The  materials  of  which  the  cement 
used  in  the  foundation  for  the  piers  and  in  the  piers  was  made 
were  improper.  The  rock  was  soft,  and  did  not  stand  ex- 
posure when  lying  in  the  sand.  The  sand  was  "kind  of  dust 
and  small  shale  rock,  quicksand  mixed  with  silt  and  mud." 
It  was  not  screened.  The  silt  which  was  mixed  with  it  was 
so  fine  that,  when  wet,  it  was  practically  a  liquid  in  itself. 
The  effect  of  its  presence  was  to  prevent  proper  bond.  A 
witness  testified:  "The  southeast  pier  was  filled  with  sand, 
twigs,  and  leaves,  with  a  slush  of  cement  thrown  on  top.  The 
contents  were  perfectly  loose,  and  ran  out  where  the  tube 
was  broken.  There  was  concrete  between  the  layers.  I  dug 
with  my  hands  for  a  foot  through  sand  and  dirt."  Another 
witness  testified:  "I  probed  down  into  the  foundation  of  the 
southwest  pier  on  the  south  side  of  the  creek  with  an  iron  rod, 
and  ran  it  right  down  through  the  foundation  something  like 
eight  or  ten  feet." 

It  was  not  material  that  the  county  surveyor  had  told  the 
contractor  where  to  find  the  rock  and  sand.  This  was  not 
logically  more  significant  than  if  he  had  referred  the  con- 
tractor to  a  dealer  in  supplies.  It  did  not  exonerate,  or  tend 
to  exonerate,  defendant's  agent  in  choosing  and  using  im- 
proper materials.  There  was,  moreover,  an  abundance  of 
testimony  that  the  methods  of  working,  for  example,  the 
grouting  method  under  water,  tended  to  make  it  impossible  to 
construct  a  firm  and  reliable  foundation.  Taken  as  a  whole, 
both  the  materials  and  the  methods  of  use  tended  to  "invite 
disaster."  An  examination  of  the  foundation  showed  that 
the  result  of  the  use  of  the  materials  used,  by  the  methods 
employed,  was  obviously  and  certainly  dangerous.  There 
was  much  evidence  of  this  tenor,  and  to  the  effect  that  the 
fall  of  the  bridge  was  caused  by  the  observed  settlement  of 
the  foundation. 
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There  is  some  doubt  whether  the  charge  of  the  court  lim- 
ited the  question  of  defendant's  negligence  to  the  foundation 
of  the  bridge  alone,  or  permitted  inquiry  as  to  negligence 
concerning  such  foundation  and  the  piers  also.  The  evidence 
entitled  plaintiff  to  have  the  jury  consider  the  charge  of  neg- 
ligence as  to  both  the  piers  and  the  foundation  touching  the 
earth.  But  if  the  charge  be  regarded  as  ^''**  limiting  defend- 
ant's negligence  to  the  southeast  foundation,  supporting  the 
southeast  double  pier,  the  record  clearly  justified  the  verdict 
of  the  jury  on  defendant's  negligence. 

Defendant's  knowledge  of  the  danger  created  by  its  negli- 
gence in  the  construction  of  the  foundation  is  clear.  It  se- 
lected and  combined  the  materials.  How  it  could  have 
avoided  knowing  the  character  of  the  underlying  soil,  and  of 
the  imperfect  materials  used,"  and  the  improper  methods 
employed  in  the  construction  of  the  foundation,  or  the 
foundation  and  the  piers,  does  not  appear.  Defendant  de- 
nies its  negligence;  but  we  are  bound  by  the  verdict  of  the 
jury.  Defendant  "ought  to  have  known"  of  the  danger  it 
thereby  created,  in  the  sense  that  a  man  of  ordinary  prudence 
"must  have  known"  of  it.  The  danger  was  obvious,  and  cer- 
tainly followed  defendant's  own  choice  and  use  of  materials: 
Pierce  v.  C.  H.  Bidwell  T.  Co.,  153  Mich.  323,  116  N.  W. 
1104.  Defendant  "presumably  knew":  Waters-Pierce  Oil 
Co.  V.  Deselms,  212  U.  S.  159,  29  Sup.  Ct.  Rep.  270,  53  L.  ed. 
453.  And  see  Berger  v.  Standard,  126  Ky.  155,  103  S.  W. 
245,  11  L.  R.  A.,  N.  S.,  238.  The  jury  was  justified  in  im- 
puting  actual  knowledge  to  the  defendant.  Nor  did  that 
knowledge  rest  upon  defendant's  mere  failure  to  exercise 
reasonable  care  in  ascertaining  the  dangerous  condition : 
Lebourdais  v.  Vitrified  W.  Co.,  194  Mass.  341,  80  N.  E.  482. 
The  charge  of  the  trial  court  as  to  defendant's  knowledge 
was,  we  have  concluded,  without  reversible  error  upon  its 
construction  as  a  whole. 

That  dangerous  condition  was  concealed — so  far  as  the 
foundation  was  concerned,  by  the  waters  above  it;  so  far  as 
the  '  *  rottenness  of  the  cement  in  the  piers, ' '  by  the  iron  cast- 
ings, if  the  piers  be  regarded  as  involved. 

The  resulting  instrumentality  was  not  only  extremely  and 
imminently  baneful,  but  it  was  almost  inevitably  lethal.  If 
the  bridge  should  fall  while,  or  because,  it  was  being  used, 
death  would  be  probable,  and  damage  certain.  If  it  should 
fall  of  its  own  weight  during  the  night,  it  would  operate  as 
a  most  dangerous  trap.  This  case  comes  within  the  rule  of 
liability,  restricted  however  much  that  rule  may  be  by  the  de- 
mands of  expediency  or  of  principle.  The  jury  was  justified 
in  finding  that  within  a  short  time  after  use  the  bridge 
^"^"^  must  fall,  that  the  use  of  the  bridge  meant  destruction 
and  probable  death,  that  plaintiff  was  one  of  the  class  of  per- 
sons by  whom  it  was  contemplated  that  the  bridge  would  be 
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used,  and  that  he  used  the  bridge  in  the  manner  intended 
and  with  ordinary  care. 

Defendant  has  laid  great  stress  on  that  alleged  fact  that 
this  suit  was  for  "ordinary"  or  "plain"  negligence,  and  for 
nothing  more.  "The  case  was  not  tried  upon  the  theory  of 
deceit,  nor  was  the  jury  charged  upon  that  theory,  nor  was 
there  the  slightest  proof  of  fraud,  falsehood,  or  deceit  or 
knowledge."  There  is  no  merit  in  the  contention.  Plaintiff 
sued  in  negligence.  His  complaint  was,  we  think,  sufficient 
as  against  objection  made  after  verdict.  That  in  addition  to 
showing  its  initial  negligence,  plaintiff  adduced  proof  of  facts 
sufficient  to  impose  upon  defendant  a  duty  to  take  care,  for 
the  violation  of  which  plaintiff  was  entitled  to  recover  con- 
sequent damages,  in  no  wise  tended  to  change  the  nature  of 
his  cause  of  action.  In  the  absence  of  such  proof,  he  could 
not  have  recovered.  The  trial  court  charged  correctly  on 
this  view  of  the  facts  proved. 

It  is  not  significant  nor  inconsistent  that  in  some  authori- 
ties the  facts  justified  the  submission  of  a  given  case  essen- 
tially upon  the  doctrine  of  deceit.  It  does  not  at  all  follow 
that  there  might  not  be  a  recovery  for  negligence  in  the  ab- 
sence of  fraud.  At  the  one  extreme  negligence  and  fraud 
bar  no  resemblance.  They  approach  each  other,  however, 
until,  at  the  other  extreme,  there  is  substantial  identity.  The 
action  of  deceit  must,  however,  be  based  upon  fraud,  and  not 
on  merely  negligent  misrepresentation:  Derry  v.  Peek,  14 
App.  Cas.  337.  The  distinction  between  fraud  and  negli- 
gence, so  far  as  the  liability  to  third  persons  not  parties  to 
the  agreement,  will  be  found  clearly  stated  in  Le  Lievre  v. 
Gould.  [1893]  1  Q.  B.  D.  491,  overruling  Cann  v.  Willson, 
L.  R.  39  C.  D.  39.  That  in  this  class  of  cases  negligence  may 
be  actionable,  although  fraud  is  not  shown,  has  previously 
appeared.  Defendant  has;  however,  especially  urged  upon 
our  attention  Collis  v.  Selden,  [1868]  L.  R.  3  C.  P.  495. 
Properly  interpreted,  that  case  is  not  inconsistent  with  the 
view  here  expressed:  Grove,  J.,  in  Elliott  v.  Hall,  [1885]  15 
Q.  B.  D.  1320;  Clerk  and  Lindsell  on  Torts,  Can.  ed.,  474. 

The  cause  of  the  catastrophe  was  for  the  jury.  Defend- 
ant urges:  ^''^  The  conceded  physical  facts  show  that  the 
bridge  did  not  collapse  as  plaintiff  claims,  but  was  caused 
to  buckle  by  an  end  pressure  from  a  land  connection  made 
by  the  county  with  the  bridge;  for  this  pressure  the  bridge 
builder  was  not  in  any  event  responsible;  it  must  necessarily 
have  come  from  the  unskillful  and  unscientific  manner  in 
which  heavy  dirt  fills  were  placed  against  the  bridge  struct- 
ure, not  by  defendant,  but  by  the  county.  It  would  serve  no 
useful  purpose  to  discuss  the  conflicting  evidence  on  this 
point.  The  question  of  cause  in  such  a  case  is  naturally  one 
of  fact.     In  this  case  there  was  abundant  evidence  to  justify 
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the  instructions  by  the  trial  court  on  this  point.  "We  must 
aflSrm  its  rulings. 

Defendant  has  not  objected  to  the  amount  of  the  verdict^ 
but  has  urged  other  assignments  of  error,  including  some 
rulings  on  evidence.  "We  have  examined  them  all,  and  have 
concluded  that  none  of  them  justify  reversal,  or  more  than 
this  reference. 

Affirmed. 


The  Liability  of  Manufacturers  or  Vendors  of  Dangerous  Appliances 
or  articles  is  discussed  in  the  notes  to  Woodward  v.  Miller,  100  Am. 
St.  Eep.  192;  Kuelling  v.  Lean  Mfg.  Co.,  Ill  Am.  St.  Kep.  701.  Sub- 
sequent cases  on  this  question  are  Cunningham  v.  Pease  House  Fur- 
nishing Co.,  74  N.  H.  435,  124  Am.  St,  Eep.  979;  Torgesen  v.  Schultz. 
192  N.  Y.  156,  127  Am.  St.  Eep.  894. 


STATE  V.  CREAMERY  PACKAGE  MANUFACTURIXa 

COMPANY. 

[110  Minn.  415,  126  N.  W.  126,  623.] 

'  MONOPOLY — Corporations  Establishing  Pool  or  Combination. 
An  agreement  between  several  corporations,  competitors  in  business, 
and  the  stockholders  of  each,  providing  for  the  transfer  to  one  of 
said  corporations  of  all  the  property  of  the  others,  in  return  for  which 
the  corporation  taking  title  agrees  to  issue  to  each  stockholder  an 
amount  of  its  capital  stock  in  proportion  to  his  interest,  and  contain- 
ing agreements  as  to  the  future  selection  of  directors  and  distribution 
of  dividends,  is  a  pooling  or  combination  of  interests,  and  only  a 
nominal  purchase  and  sale  of  the  properties,     (pp.  518,  529.) 

MONOPOLY — Corporations  Establishing  Pool — Evidence. — The 
fact  that  the  corporation  taking  title  subsequently  carried  on  the  busi- 
ness in  the  names  of  the  old  concerns,  and  placed  traveling  agents  in 
the  field  who  pretended  to  compete  with  each  other,  but  in  fact 
secretly  agreed  upon  prices,  is  evidence  of  the  intent  of  the  parties 
to  the  agreement  to  form  a  combination  in  restraint  of  trade,  (p. 
518.) 

MONOPOLY — Corporations  Establishing  Pool — Intent — When 
the  unlawful  intent  is  established,  the  character  and  extent  of  the 
former  competition  is  immaterial,     (p.   518.) 

FOREIGN  COEPOEATION — License  Subject  to  Police  Power. 
A  foreign  corporation  accepts  its  license  admitting  it  to  this  state 
subject  to  the  proper  exercise  by  the  state  of  the  police  power,  (p. 
519.) 

FOEEIGN  COEPOEATION— Forfeiture  of  License  by  Violat- 
ing Law. — If  such  corporation  violates  a  valid  law  of  the  state  en- 
acted after  its  admission,  the  license  so  issued  may  be  adjudged 
forfeited,     (p.  519.) 

MONOPOLY. — The  Continuance  and  Maintenance  by  a  Cor- 
poration of  the  combination  is  a  present  violation  of  section  5168 
of  the  Revised  Laws  of  1905.     (p.  519.) 

MONOPOLY. — The  Patentee  of  an  Article  of  Commerce  re- 
ceives from  the  federal  government  a  grant  of  an  absolute  monopoly 
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in  the  article  patented.  Quaere,  whether  such  grant  confers  upon  the 
patentee  the  right  to  extend  the  monopoly  by  combining  with  other 
patentees  in  violation  of  the  statute  of  a  state  designed  to  prevent 
combinations  in  restraint  of  trade,     (pp.  521,  522.) 

MONOPOLY— Patented  Articles. — The  Fact  That  the  Principal 
Inducement  for  the  combination  was  to  secure  a  monopoly  in  the  sale 
of  patented  articles  does  not,  if  the  combination  includes  the  mer- 
chandising of  articles  not  patented,  prevent  the  enforcement  of  its 
law  by  the  state,     (p.  522.) 

FOPwEIGN  CORPOEATION— Forfeiture  of  License. — Evidence 
Considered,  and  held  to  sustain  a  finding  that  appellant  be  adjudged 
to  have  forfeited  its  license  admitting  it  to  the  state,     (p.  523.) 
(Syllabi  by  the  court.) 

Cohen,  Atwater  &  Shaw,  for  the  appellant. 

George  T.  Simpson,  attorney  general,  C.  Louis  Weeks, 
assistant  attorney  general,  and  Leach  &  Reigard,  for  the 
st^te. 

^27  O'BRIEN,  J.  This  action  was  brought  under  sections 
5168  and  5169  of  the  Revised  Laws  of  1905,  for  judgment 
forfeiting  the  charter  of  the  Owatonna  Manufacturing  Com- 
pany, a  domestic  corporation,  and  prohibiting  the  further 
transaction  of  business  in  the  state  of  Minnesota  by  the 
Creamery  Package  Manufacturing  Company,  a  corporation 
of  the  state  of  Illinois.  The  trial  court  found  that  the 
Owatonna  company  had  not  violated  any  law,  and  directed 
judgment  in  its  favor,  but  found  that  the  Creamery  com- 
pany had  "entered  into  a  pool  and  combination  in  restraint 
of  trade,"  and  thereby  "has  forfeited  its  license  to  transact 
business  in  this  state."  This  appeal  from  an  order  denying 
a  new  trial  is  taken  by  the  Creamery  company  alone.  The 
findings  as  to  the  appellant  may  be  summarized  as  follows: 

On  September  12,  1899,  appellant  complied  with  the  laws 
of  ]\Iinnesota  relating  to  foreign  corporations,  and  ever  since 
has  been  licensed  to  transact  business  in  this  state.  Prior  to 
February  24,  1898,  the  appellant,  F.  B.  Fargo  &  Co.,  of 
IMinnesota,  and  F.  B.  Fargo  &  Co.,  of  Wisconsin,  Cornish, 
Curtis  &  Greene  Manufacturing  (ilompany,  of  Wisconsin, 
Cornish,  Curtis  &  Greene  Companj-,  of  Minnesota,  and  A.  H. 
Barber  &  Co.,  of  Illinois,  were  severally  engaged  in  manu- 
facturing or  selling  in  Minnesota  churns  and  butter-making 
machines  and  creamery  supplies,  a  large  and  growing  busi- 
ness, especially  "in  the  sale  of  combined  churns  and  butter- 
workers,  which  had  come  to  be  a  necessary  part  of  any  com- 
plete butter-making  establishment,  and  that  during  all  said 
time  there  were  for  sale  upon  the  market  several  combined 
churns  and  butter-workers  covered  and  protected  by  letters 
patent."  There  was  strong  competition  between  the  firms 
mentioned  and  others  in  the  sale  of  those  machines  and  sup- 
plies, and  the  concerns  named  were  accustomed  to  bid  ^  for 
the  construction  complete  of  entire  plants,  and  ^^*  "it  was 
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necessary  for  the  successful  prosecution  of  its  business  that 
any  firm  or  corporation  so  bidding  should  be  able  to  supply 
the  patented  articles  used." 

On  February  24,  1898,  the  appellant  entered  into  a  com- 
bination with  the  companies  named  and  C.  C.  Hill  &  Co., 
whereby  the  appellant  consolidated  with  itself  such  other 
firms  and  corporations  by  a  nominal  purchase  of  all  their 
property.  After  this,  and  in  the  spring  of  1898,  appellant 
bought  out  J.  A.  Cushman  Company,  of  Iowa,  and  in  1905 
it  purchased  the  E.  W.  Ward  Company,  of  Minnesota,  and 
purchased  in  the  same  year  the  Freemont  Butter  Tub  Com- 
pany, of  Illinois,  and  in  1906  purchased  the  stock  of  the 
Stoddard  Manufacturing  Company,  of  Vermont,  and  also,  at 
a  time  not  disclosed,  a  portion  of  the  business  of  a  corpora- 
tion known  as  Sturgis,  Cornish  &  Burn  Company,  and  an 
Iowa  concern  known  as  Cook  &  Reid.  The  object  was  "to 
eliminate  competition  in  the  manufacture  and  sale  of  the 
articles  dealt  in  by  said  various  firm  and  corporations  and  to 
secure  the  control  of  the  manufacture  and  sale  of  butter- 
making  machines  and  creamery  supplies  in  the  state  of 
Minnesota  and  adjoining  states,  and  fix  the  prices  of  the 
same,  and  to  enable  the  Creamery  Package  Manufacturing 
Company  to  establish  such  prices  in  excess  of  those  pre- 
viously paid,  and  to  secure  to  said  corporation  a  practical 
monopoly  of  the  business  of  furnishing  such  creamery  sup- 
plies within  the  state  of  Minnesota  and  elsewhere." 

After  making  the  agreement  referred  to,  the  appellant  con- 
tinued to  manufacture  and  sell  general  creamery  supplies, 
but  used  the  names  of  the  corporations  and  firms  so  consoli- 
dated with  itself  in  various  localities.  Traveling  agents  were 
sent  out,  each  pretending  to  be  the  agent  of  one  or  the  other 
of  said  concerns;  but  they  agreed  among  themselves  as  to 
which  should  secure  any  particular  business  by  the  use  of 
** stalled  bids,"  and  afterward  the  territory  canvassed  by 
such  agents  "was  by  the  direction  of  the  Creamery  Package 
Manufacturing  Company  divided  among  them  in  such  man- 
ner as  to  prevent  competition."  After  this  combination, 
competition  in  the  sale  of  butter-making  machinery  largely 
ceased,  and  the  appellant  has  regulated  and  fixed  prices  of 
churns,  butter-making  machines,  and  '*^^  other  creamery 
supplies,  has  destroyed  competition,  has  secured  and  controls 
in  Minnesota  a  large  part  of  such  business  "at  largely  in- 
creased prices,  with  excessive  profits  to  itself,  which  prices 
could  not  have  been  secured  in  the  open  market  with  fair 
competition,  and  in  the  absence  of  the  combination  and  trust 
arrangement  hereinbefore  mentioned."  This  control  "was 
secured  largely  by  the  fact  that  by  such  combination  the 
Creamery  Package  Manufacturing  Company  became  the 
owner  of  the  patented  articles  required  in  such  business,  and 
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particularly  of  the  combined  churns  and  butter-workers  ac- 
ceptable to  the  general  trade,  and  that  without  such  owner- 
ship such  monopoly  could  not  have  been  secured." 

As  conclusions  of  law  it  was  found  that  by  the  combination 
described,  and  the  continuance  and  operation  of  the  com- 
bination up  to  the  time  of  the  trial,  the  appellant  "entered 
into  a  pool  and  combination  in  restraint  of  trade  within  this 
state,  and  created  a  trust  agreement  w^hich  tends  to  and  does 
limit  and  control  the  price  of  butter-making  machines  and 
general  creamery  supplies  throughout  the  state,  and  prevent 
and  limit  competition  in  the  production  and  sale  thereof,  and 
which  was  designed  so  to  do,"  and  thereby  "has  forfeited  its 
license  to  transact  business  in  this  state,  and  should  by  the 
judgment  to  be  entered  herein  be  prohibited  from  continuing 
its  business  therein  under  such  license," 

The  agreement  of  February  24,  1898,  mentioned  in  the  find- 
ings, and  the  construction  of  which  is  pivotal  in  this  case,  was 
executed,  not  only  by  the  defendant  concerns  which  were 
parties  to  it,  but  by  the  individual  stockholders  as  well,  and 
is  described  as  follows  in  the  brief  of  counsel  for  appellant, 
omitting  references  to  folios :  '  *  The  agreement  recited  that 
the  Creamery  company  was  about  to  increase  its  capital  stock 
by  $1,600,000,  making  a  total  capital  stock  of  $2,000,000.  It 
was  proposed  to  buy  up  the  business  of  the  other  corpora- 
tions and  partnership,  with  some  exceptions.  It  then  pro- 
vides for  such  a  purchase  upon  the  terms  and  conditions 
hereinafter  set  forth.  Each  party  must  guarantee  payment 
of  the  debts  to  it.  An  inventory  and  appraisement  of  all  the 
property  that  is  the  subject  of  the  agreement  is  to  be  made, 
for  the  purpose  of  giving  to  each  party  stock  in  the  Creamery 
company  based  on  the  actual  *^*^  value  of  the  property  pur- 
chased. The  new  stock  is  to  be  distributed  to  the  stockholders 
of  the  several  corporations  and  the  members  of  the  partner- 
ship at  the  rate  of  one  share  for  each  one  hundred  dollars  in 
value  of  property  contributed  by  the  Creamery  company  or 
sold  to  it  by  the  others.  The  unissued  stock  remains  in  the 
treasury,  to  be  disposed  of  according  to  law  as  the  directors 
of  the  Creamery  company  might  determine.  The  other  cor- 
porations were  to  be  dissolved,  but  the  Creamery  company 
was  given  the  right  to  carry  on  the  business  of  the  various 
concerns  in  the  names  theretofore  used  by  them.  Each  of 
the  parties  was  to  make  proper  assignments  to  the  Creamery 
company  of  all  patents,  and  certain  litigation  of  F.  B.  Fargo 
&  Co.  in  regard  to  an  infringement  of  a  patent  right  was 
to  be  assumed  by  the  Creamery  company,  New  directors 
were  to  be  elected,  consisting  in  part  of  representatives  of 
the  purchased  companies.  A  board  of  arbitrators  as  to 
values  and  assets  was  appointed.  Patents  on  pending  ap- 
plications by  any  of  the  parties  were  to  be  assigned  to  the 
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Creamery  company;  and  at  least  one-half  of  the  profits  of 
the  business  were  to  be  distributed  each  year  among  the 
stockholders,  unless  otherwise  determined  by  the  unanimous 
vote  of  the  board.  There  were  other  clauses  providing  for 
the  adjustment  of  various  details.  All  the  provisions  of  the 
contract,  except  those  relating  to  the  proposed  issue  of  bonds 
in  the  amount  of  $300,000,  were  carried  out." 

1»  The  evidence  sustained  the  facts  as  found  by  the  learned 
trial  judge,  and,  although  many  of  the  assignments  of  error 
attack  as  unsupported  certain  findings,  the  acts  of  the  appel- 
lant, which  must  control  the  decision  of  this  case,  are  un- 
disputed. Thus  it  is  conceded  that,  prior  to  the  making  of 
the  agreement  of  February  24,  1898,  the  concerns  which  were 
parties  to  that  agreement  were  competitors  in  furnishing  to 
the  public  creamery  supplies,  including  patented  as  well  as 
unpatented  articles.  The  competition  between  those  parties 
was  active,  and  for  the  purpose  of  eliminating  it  the  Febru- 
ary agreement  was  made  and  subsequently  carried  out.  It 
is  not  disputed  that  the  object  of  the  agreement  was  to 
eliminate  the  competition  which  actually  existed.  Appellant 
claims  it  was  so  ^^^  keen  as  to  be  ruinous,  and  its  elimination 
necessary;  while  the  finding  is  that  the  competition  resulted 
in  reasonable  prices. 

The  character  of  the  competition  is  not,  under  the  stat- 
ute, material.  The  important  question  is  that  competition 
actually  existed  to  which  the  agreement  put  an  end:  United 
States  V.  Trans-Missouri  Freight  Assn.,  166  U.  S.  290,  17 
Sup.  Ct.  Rep.  540,  41  L.  ed.  1007.  The  agreement  provided 
for  the  transfer  of  the  property  and  assets  of  each  concern 
to  the  appellant,  which  in  return  issued,  to  the  respective 
stockholders  of  each,  shares  of  its  capital  stock  in  the  agreed 
amounts.  This  transaction  is  described  by  the  court  as  a 
nominal,  and  by  appellant  as  an  actual  and  complete,  pur- 
chase; but  the  steps  actually  taken  are  not  disputed.  The 
agreement  provided  the  corporations  so  transferring  their 
assets  should  be  dissolved;  but  the  appellant  might  continue 
the  business  in  various  localities  under  the  names  of  the  cor- 
jDorations  so  dissolved.  This  provision,  which  was  carried 
out,  probably  did  not  of  itself  enlarge  appellant's  rights,  but 
is  properly  referred  to  as  characterizing  the  agreement,  as 
is  also  the  fact  that  traveling  men  were  subsequently  em- 
ployed by  the  appellant,  who,  under  its  direction,  hold  them- 
selves out  as  representing  separate  concerns,  and  thus  kept 
up  the  appearance  of  competition,  while  in  reality  all  repre- 
sented the  appellant  and  made  no  competitive  bids  against 
each  other.  Without  taking  into  consideration  any  fact  as 
to  which  there  is  the  slightest  dispute,  it  is  apparent  that 
the  object  of  the  February  agreement  was  to  destroy  com- 
petition, and  that  appellant,  by  conducting  its  business  along 
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the  lines  indicated  in  the  agreement,  has  been  reasonably  suc- 
cessful in  securing  the  desired  result. 

2.  Appellant  was  admitted  to  transact  business  in  this  state 
^s  a  foreign  corporation  September  12,  1899,  and  inasmuch 
as  the  agreement  now  claimed  to  be  unlawful  was  executed 
Februarj^  24,  1898,  it  is  argued  that  the  revocation  of  its 
license  would  violate  the  contract  between  the  state  and  the 
appellant.  The  appellant  was  licensed  to  transact  business 
lawfully.  Even  though  the  license  from  Minnesota  was  a 
contract,  it  was  that  appellant  would  transact  its  business 
in  a  lawful  manner  and  subject  to  the  exercise  by  the  state 
of  its  police  power.  If  the  February  agreement  was  unlawful, 
its  "^^^  maintenance  and  the  continuance  of  its  terms  con- 
tinue to  be  unlawful:  United  States  v.  Bradford  (C.  C),  148 
Fed.  413 ;  Ochs  v.  People,  124  111.  399,  16  N.  E.  662.  If  the 
agreement  was  not  prohibited  by  any  law  of  this  state  at 
the  time  it  was  entered  into,  but  the  conduct  of  appellant's 
business  in  accordance  with  its  provision  is  now  prohibited 
by  a  valid  law,  a  continuance  of  such  unlawful  conduct  justi- 
fies a  forfeiture  of  appellant's  license. 

It  is  now  settled  beyond  dispute  that  a  corporation  accepts 
its  charter  subject  to  the  proper  exercise  of  the  police  power. 
The  appellant,  a  foreign  corporation,  cannot  claim  any 
greater  sanctity  for  its  license  from  Minnesota  than  could  a 
corporation  directly  organized  under  her  authoritv:  Minne- 
apolis &  St.  L.  R.  Co.  V.  Minnesota,  186  U.  S.  257,  22  Sup. 
Ct.  Rep.  900,  46  L.  ed.  1151 ;  Pennsylvania  R.  Co.  v.  IMiller, 
132  U.  S.  75,  10  Sup.  Ct.  Rep.  34,  33  L.  ed.  267;  State  v. 
Smith,  58  Minn.  35,  59  N.  W.  545,  25  L.  R.  A.  759 ;  American 
Smelting  Co.  v.  Colorado,  204  U.  S.  103,  27  Sup.  Ct.  Rep. 
198,  51  L.  ed.  393,  9  Ann.  Cas.  978 ;  Hammond  Packing  Co. 
V.  Arkansas,  212  U.  S.  322,  29  Sup.  Ct.  Rep.  370,  53  L.  ed. 
530;  United  States  v.  Trans-Missouri  Freight  Assn.,  166 
U.  S.  290,  17  Sup.  Ct.  Rep.  540,  41  L.  ed.  1007.  Individual 
citizens  exercise  their  respective  callings  subject  to  the  same 
power,  and  in  a  multitude  of  instances  have  been  compelled 
to  submit  to  laws  regulating  their  conduct,  although  their 
entrance  upon  the  business  or  professional  pursuit  involved 
antedated  the  law  regulating  it:  State  v.  State  Medical  Ex- 
amining Board,  32  Minn.  324,  50  Am.  Rep.  575,  20  N.  W. 
^38;  State  v.  Zeno,  79  Minn.  80,  79  Am.  St.  Rep.  422,  81 
N.  W.  748,  48  L.  R.  A.  88;  Minnesota  State  Pharmaceutical 
Assn.  V.  State  Board  of  Pharmacy,  103  Minn.  21,  114  N.  W. 
245. 

We  believe  the  February  agreement  to  have  been  unlawful 
-under  the  common  law:  State  v.  Duluth  Board  of  Trade,  107 
Minn.  506,  121  N.  W.  395,  23  L.  R.  A.,  N.  S.,  1260.  But 
we  do  not  find  it  necessary  to  rest  our  decision  upon  that 
ground,  nor  to  discuss  the  various  statutes  created  since  tho 
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making  of  the  agreement  in  1898.  The  state  claims  appel- 
lant is  a  party  to  and  now  maintains  a  combination  in  re- 
straint of  trade,  in  violation  of  section  5168  of  the  Revised 
Laws  of  1905,  which  forbids  entering  into  any  pool,  trust, 
agreement,  combination,  or  understanding  whatsoever  with 
others  in  restraint  of  trade,  or  to  limit,  *^^  fix,  control,  main- 
tain, or  regulate  the  price  of  any  article  of  trade,  manu- 
facture, or  use,  or  to  prevent  or  limit  competition  in  the 
purchase  and  sale  of  such  articles.  As  already  said,  appel- 
lant is  subject  to  that  statute,  and  we  have  left  to  consider 
whether  appellant  is  violating  it,  and  if  so,  is  the  statute 
a  valid  police  regulation  by  the  state  as  applied  to  appel- 
lant, whose  transactions  consist  principally  in  the  sale  of 
patented  articles. 

3.  It  is  argued  that  when  the  February  agreement,  pro- 
viding for  the  transfer  to  the  appellant  of  the  properties  of 
the  other  concerns,  was  carried  out,  a  purchase  of  those 
properties  was  completed,  which  was  lawful  in  itself.  The 
contract,  it  is  claimed,  was  fully  executed,  and  thereafter 
the  appellant,  as  the  absolute  owner  of  all  the  property, 
might  lawfully  continue  its  business;  further,  that  the  use 
of  the  names  of  the  other  concerns  and  the  fictitious  com- 
petition between  appellant's  agents  did  not  change  the  fact 
that,  instead  of  a  combination  between  two  or  more  persons, 
the  appellant  was  in  truth  only  conducting  its  own  business 
in  the  way  of  its  choosing. 

If  these  deductions  were  sound,  we  would  have  for  de- 
termination how  far  one  may  go  in  good  faith  and  for  a 
lawful  purpose  in  taking  over  by  actual  purchase  the  busi- 
ness of  each  competitor  whom  he  encounters:  Stewart  v. 
Erie  &  Western  Transp.  Co.,  17  Minn.  348  (372) ;  Lydiard 
V.  Chute,  45  Minn.  277,  47  N.  W.  967;  Kronschnabel-Smith 
Co.  V.  Kronschnabel,  87  Minn.  230,  91  N.  W.  892 ;  Espenson 
V.  Koepke,  93  Minn.  278,  101  N.  W.  168;  State  v.  Duluth 
Board  of  Trade,  107  Minn.  506,  121  N.  W.  395,  23  L.  R.  A.,  N. 
S.,  1260.  To  our  mind  no  such  question  is  before  us.  The 
reason  for  authorizing  the  creation  of  corporations  and 
their  legal  status  when  formed  are  familiar  to  all.  .A  char- 
acteristic quality  of  a  corporation,  which  is  essential  to  the 
utility  of  the  association,  is  that  for  the  transaction  of  its 
legitimate  business  it  be  a  legal  entity,  having  its  own  life 
and  individuality  distinct  from  its  members;  but  when  the 
corporate  form  is  assumed  by  individuals  for  the  purpose 
of  evading  the  law,  and  as  a  mere  cloak  under  which  un- 
lawful practices  may  be  concealed,  the  courts  will  disre- 
gard the  appearance  and  consider  the  substance,  and  thus 
determine  the  propriety  of  the  transaction  under  scrutinv: 
People  V.  North  River 'S.  R.  Co.,  121  N.  Y.  582,  18  Am.  St. 
Rep.  843,  24  N.  E.  834,  9  L.  R.  A.  33 ;  ^^4  Unckles  v.  Col- 
gate, 148  N.  y.  529,  43  N.  E.  59;  Gallagher  v.  Germania 
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Brewing  Co.,  53  Minn.  214,  54  N.  W.  1115 ;  State  v.  Stand- 
ard O.  Co.,  49  Ohio  St.  137,  34  Am.  St.  Rep.  541,  30  N.  E. 
279,  15  L.  R.  A.  145;  Harding  v.  American  G.  Co.,  182  111. 
551,  74  Am.  St.  Rep.  189,  55  N.  E.  577,  64  L.  R.  A.  738; 
Northern  Securities  Co.  v.  United  States,  193  U.  S.  197,  24 
Sup.  Ct.  Rep.  436,  48  L.  ed.  679;  Cook  on  Corporations,  6th 
ed.,  sees.  663,  664. 

The  February  agreement  contemplated  no  absolute  pur- 
chase and  sale  of  the  various  properties.  Upon  the  con- 
trary, the  plan  was  to  place  all  the  properties  in  th&  pos- 
session of  the  appellant,  to  be  managed  jointly  for  the 
benefit  of  the  original  o^vners,  each  of  whose  interest  was 
to  be  evidenced  by  shares  of  the  capital  stock  of  appellant 
issued  to  each  in  proportion  to  his  original  holding.  If  in 
place  of  the  corporation  an  individual  had  been  selected, 
who,  when  the  legal  title  was  vested  in  him,  issued  certi- 
ficates of  trust,  the  violation  of  law  would  be  apparent. 
This  agreement  went  further.  It  provided  for  directors, 
representing  those  who  made  transfers  of  property,  and  for 
a  minimum  division  of  profits,  thus  continuing  the  control 
of  each  interest,  instead  of  leaving  such  control  with  the 
majority  of  the  stock,  where  it  is  ordinarily  found ;  and, 
notwithstanding  the  provision  for  dissolution  of  the  corpo- 
rations so  transferring  their  respective  properties,  the  right 
to  use  the  name  of  each  for  the  purpose  of  simulating  com- 
petition was  attempted  to  be  conferred  upon  the  appellant. 
The  record  does  not  disclose  the  terms  upon  which  the  prop- 
erties of  the  concerns  not  parties  to  the  agreement  were 
subsequently  taken  over,  but,  without  regard  to  those  trans- 
actions, it  must  be*  held  that  the  learned  trial  judge  was  en- 
tirely correct  in  describing  the  transfer  made  pursuant  to  the 
February  agreement  as  a  nominal  purchase :  State  v.  Duluth 
Board  of  Trade,  107  Minn.  506,  121  N.  W.  395,  23  L.  R.  A., 
N.  S.,  1260;  Dunbar  v.  American  T.  &  T.  Co.,  224  111.  9.  115 
Am.  St.  Rep.  132,  79  N.  E.  423,  8  Ann.  Cas.  57 ;  Continental 
Securities  Co.  v.  Interborough  R.  T.  Co.  (C.  C),  165  Fed.  945. 

4.  In  the  fourteenth  finding  of  the  trial  court  it  is  said 
that  the  control  of  the  general  creamery  supply  business 
"was  secured  largely  by  the  fact  that  by  such  combination 
the  Creamery  Package  Manufacturing  Company  became  the 
owner  of  the  patented  articles  required  ^^^  in  such  busi- 
ness, and  particularly  of  the  combined  churns  and  butter- 
workers  acceptable  to  the  general  trade,  and  that  without 
such  ownership  such  monopoly  could  not  have  been  se- 
cured." From  this  and  certain  other  of  the  findings  it  is 
argued  the  only  combination  found  by  the  court,  and  made 
the  basis  of  its  order  for  judgment,  is  the  combination  be- 
tween patent  owners  in  respect  to  their  monopoly,  with 
only  an  indirect  and  incidental  effect  on  other  commodities, 
and  that  it  is  beyond  the  power  of  the  state  to  detract  from 
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or  limit  the  monopoly  granted  to  the  patentee  of  an  arti- 
cle when  letters  patent  had  been  duly  issued  to  him  under 
the  authority  of  the  federal  government. 

The  findings,  taken  in  their  entirety,  are  undoubtedly  to 
the  effect  that  the  principal  articles  sought  to  be  controlled 
are  protected  by  patents,  and  in  the  absence  of  such  control 
the  combination  would  probably  never  have  been  made. 
But  it  is  equally  true  that  the  evidence  fully  sustains  the 
findings  that  the  appellant's  dealings  are  not  confined  to 
patented  articles,  but  there  are  included  general  creamery- 
supplies,  amounting  sometimes  to  the  construction  of  the 
entire  plant.  We  have  not  here  for  determination  whether 
it  is  within  the  power  of  the  state  to  prohibit  a  combina- 
tion to  control  the  manufacture  and  sale  of  patented  ar- 
ticles, but  whether  the  inclusion  in  a  combination  otherwise 
unlawful  of  provisions  with  reference  to  such  articles  so 
leavens  the  transaction  as  to  make  it  lawful  in  its  entire  scope. 

There  is  sharp  conflict  of  authority  as  to  whether  an 
agreement  which  has  reference  solely  to  patented  articles  is 
subject  to  the  statute  of  a  state  prohibiting  acts  in  restraint 
of  trade,  and  the  contention  of  appellant's  counsel  that, 
under  the  federal  constitution  and  laws,  a  complete  and  ab- 
solute monopoly  in  such  articles  is  conferred  upon  the 
patentee  and  his  assigns,  which  cannot  be  limited  or  con- 
trolled by  legislative  enactments  of  a  state  designed  to  re- 
strain monopolies,  is  not  without  support:  Columbia  Wire 
Co.  V.  Freeman  Wire  Co.  (C.  C),  71  Fed.  302;  Rubber  Tire 
Wheel  Co.  v.  Milwaukee  Rubber  Works  Co.,  154-  Fed.  358, 
83  C.  C.  A.  336;  Heaton-Peninsular  Button  Fastener  Co.  v. 
Eureka  Specialty  Co.,  77  Fed.  288,  25  C.  C.  A.  267,  35  L.  R. 
A.  728;  Ex  parte  Robinson,  2  Biss.  309,  Fed.  Cas.  No 
11,932. 

*^^  That  the  grant  from  the  federal  government  does  not 
protect  a  patentee  who  resorts  to  practices  forbidden  by  a 
state  enactment,  which  conduct,  together  with  the  owner- 
ship of  the  letters  patent,  results  in  establishing  a  monopoly 
in  restraint  of  trade,  has  also  support:  National  Harrow 
Co.  V.  Hench  (C.  C),  76  Fed.  667;  National  Harrow  Co.  v. 
Hench,  83  Fed.  36,  27  C.  C.  A.  349,  39  L.  R.  A.  299 ;  National 
Harrow  Co.  v.  Hench  (C.  C),  84  Fed.  226;  Vulcan  P.  Co.  v. 
Hercules  P.  Co.,  96  Cal.  510,  31  Am.  St.  Rep.  242,  31  Pac. 
581;  Blount  Mfg.  Co.  v.  Yale  &  Towne  Mfg.  Co.  (C.  C), 
166  Fed.  555;  Bobbs-Merrill  Co.  v.  Straus  (C.  C),  139  Fed. 
155;  Mines  v.  Scribner  (C.  C),  147  Fed.  927. 

The  state  has  power,  in  the  absence  of  a  federal  statute 
regulating  sales  of  letters  patent  within  its  territory,  "to 
make  reasonable  regulations  concerning  the  subject,  calcu- 
lated to  protect  its  citizens  from  fraud":  Allen  v.  Riley, 
203  U.  S.  347,  27  Sup.  Ct.  Rep.  95,  51  L.  ed.  216,  8  Ann.  Cas. 
137.     See,   also,   Ozan  Lumber  Co.   v.  Union  County  Nat. 
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Bank,  207  U.  S.  251,  28  Sup.  Ct.  Rep.  89,  52  L.  ed.  195; 
Bement  v.  National  Harrow  Co.,  186  U.  S.  70,  22  Sup.  Ct. 
Rep.  747,  46  L.  ed.  1058. 

There  can  be  no  question  that  the  holder  of  a  duly  issued 
patent  has  a  lawful  monopoly  in  its  use,  and  he  violates  no 
public  policy  in  protecting  his  monopoly  to  the  fullest  ex- 
tent. But  it  does  not  follow  from  this  that  the  patentee 
acquires  the  right  by  combining  with  other  patentees  to  ex- 
tend the  monopoly  granted  to  each,  and  thus  abuse  the  privi- 
lege conferred  upon  him  by  the  government.  However  this 
may  be,  we  have  no  doubt  that  the  combination  under  con- 
sideration is  within  the  prohibition  of  the  statute.  It  in- 
cludes the  manufacture  and  sale  of  many  articles  not 
protected  by  patents,  and  the  fact  that  the  patented  articles 
constituted  the  principal  ones  dealt  in  by  appellant,  and  that 
without  a  merger  as  to  them  no  monopoly  in  the  other  ar- 
ticles would  have  been  attempted,  cannot  be  accepted  as 
justification  of  the  combination. 

Our  conclusion  is  that  the  activities  of  the  appellant  in 
their  entirety  are  subject  to  the  statutory  regulations  of  the 
state,  and  that  the  district  court  correctly  found  that  the 
practices  and  attitude  of  the  parties  to  the  agreement  of 
February  24,  1898,  violate  the  laws  of  this  state,  in  that  the 
effect  of  the  agreement  was  to  establish  a  '^^'^  pool  or  com- 
bination in  restraint  of  trade,  which  continues  in  force  and 
operation,  to  all  of  which  the  appellant  is  a  party,  and  by 
such  conduct  has  forfeited  its  license  to  transact  business  in 
Minnesota. 

Order  affirmed. 

On  June  3,  1910,  the  following  opinion  was  filed: 

Per  CURIAM.  In  a  proper  petition  for  a  reargument  de- 
fendant's counsel  have  with  great  ability  urged  that  this 
court  erred  in  holding  that  the  evidence  sustained  the  facts 
found  upon  the  trial;  and  further,  in  holding  that  defend- 
ant had  been  reasonably  successful  in  destroying  competi- 
tion ;  and  again,  in  holding  that  the  transfer  to  the  defendant 
of  the  properties  of  the  various  concerns  mentioned  in  the 
opinion  amounted  to  no  more  than  a  nominal  purchase  by 
the  defendant;  and  finally,  that  the  judgment  sustaining  the 
order  of  the  district  court  be  modified  so  as  to  provide  for 
affirmance  unless  the  trial  court  should  on  a  further  hearing 
determine  that  the  methods  of  business  condemned  .by  the 
decision  of  this  court  had  been  abandoned  by  the  creamery 
company. 

The  application  must  be  refused.  Our  views  with  refer- 
ence to  the  three  exceptions  taken  by  defendant  to  our 
holdings  in  the  original  opinion  remain  unchanged.  The 
effect  of  granting  the  final  request  would  be  to  grant  a 
new  trial  of  the  action  in  spite  of  our  holding  that  the 
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order  denying  a  new  trial  should  be  affirmed.  The  judg- 
ment of  the  court,  being  an  affirmance  of  the  order  denying 
a  new  trial,  does  not,  of  itself,  preclude  the  district  court 
from  entertaining  any  application  by  the  defendant  made 
to  it  in  accordance  with  the  judicial  procedure  of  this  state, 
and  we  do  not  feel  justified  in  making  any  modification  of 
the  order  which  would  imply  or  suggest  any  departure  from 
the  regularly  established  rules  governing  such  cases. 


TJnlawfvX  Monopolies  and  Trusts  are  considered  in  the  note  to  Hard- 
ing V.  American  Glucose  Co.,  74  Am.  St.  Rep.  235. 

The  Consolidation  of  Several  Corporations  into  a  New  One,  and  the 
control  of  the  stock  of  the  old  ones  by  the  new,  leaving  each  to  con- 
tinue its  corporate  existence  for  the  purpose  of  stifling  competition, 
is  an  illegal  trust,  for  which  each  of  the  constituent  members  of  the 
trust  may  be  attacked  in  the  court  having  jurisdiction  in  the  locality 
of  its  existence,  and  the  whole  trust  body  may  be  proceeded  against 
in  the  state  in  which  it  exists,  or  in  the  courts  of  other  states  to 
whose  jurisdiction  it  may  be  amenable:  Southern  Electric  etc.  Co.  v. 
State,  91  Miss.  195,  124  Am.  St.  Eep.  638.  If  several  corporations  con- 
solidate to  stifle  competition  by  organizing  a  dominating  corporation, 
the  state  may  proceed  against  any  one  of  them  organized  under  its 
laws  which  violates  ita  charter  rights  or  public  policy,  or  it  may  pass 
over  such  corporation  and  proceed  against  the  dominating  corpora- 
tion, domestic  or  foreign,  which,  within  the  state,  attempts  in  any 
way  to  prosecute  a  business  which  a  subordinate  corporation  could 
not:  Southern  Electric  etc.  Co.  v.  State,  91  Miss.  195,  124  Am.  St.  Rep. 
638.  See,  also,  Finck  v,  Schneider  Granite  Co.,  187  Mo.  244,  106  Am. 
St.  Rep.  452;  Slaughter  v.  Thacker  Coal  &  Coke  Co.,  55  W.  Va.  642, 
104  Am.  St.  Eep.  1013. 


HOBART  V.  KEHOE. 

[110  Minn.  490,  126  N.  W.  66.] 

CONDITION    PEECEDENT    Impossible    of    Performance.— A 

right  or  interest  in  land  which  depends  upon  a  condition  precedent 
does  not  vest  until  or  unless  the  condition  is  performed,  although  it 
is  or  becomes  for  any  reason  impossible  of  performance,     (p.  526.) 

SPECIFIC  PEEFORMANCE— Sufficiency  of  Complaint.— The 
parties  hereto  entered  into  a  contract  whereby  the  defendant,  as  trus- 
tee, agreed  to  convey  his  interest  as  such  in  certain  land  situated  in 
this  state  to  the  plaintiff,  provided  a  license  was  obtained  from  the 
probate  court  of  the  county  of  Cumberland,  in  the  state  of  Maine, 
authorizing  him,  as  trustee,  so  to  convey  the  land  on  the  terms  stated 
in  the  contract.  This  is  an  action  for  specific  performance  of  the  con- 
tract, but  the  complaint  does  not  allege  performance  of  the  condition. 
Held,  that  the  complaint  does  not  state  facts  constituting  a  cause  of 
action,     (p.  527.) 

(Syllabi  by  the  court.) 

Norton  &  Norton,  for  the  appellant. 

Lightner  &  Young,  for  the  respondent. 

^»*  START,  C.  J.     The  plaintiff  and  the  defendant,  John 
B.  Kehoe,  trustee,  on  August  14,  1906,  at  Portland,  Maine, 
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entered  into  a  contract  in  writing,  the  subject  matter  of 
which  was  the  land  described  in  the  complaint  herein,  situ- 
ated in  the  county  of  Hennepin,  in  this  state.  The  defend- 
ant by  the  contract,  in  consideration  of  one  hundred  dollars, 
granted  to  the  plaintiff  an  option  for  sixty  days  to  pur- 
chase for  three  thousand  five  hundred  dollars  all  the  right, 
title,  and  interest  which  the  defendant  had,  as  trustee  for 
the  benefit  of  James  S.  Ames,  under  the  will  of  Charlotte 
R.  Shaw,  in  the  land  described  in  the  complaint,  "pro- 
vided license  is  obtained  from  the  probate  court  for  the 
county  of  Cumberland,  state  of  Maine,  authorizing  me  as 
said  trustee  to  convey  the  above-described  premises  to  said 
Hobart  for  said  sum  of  three  thousand  five  hundred  dol- 
lars." This  action  was  brought  in  the  district  court  of  the 
county  of  Hennepin  to  enforce  the  specific  performance  of 
the  option  contract.  A  general  demurrer  to  the  complaint 
was  interposed  by  the  defendant,  and  the  trial  court  made 
its  order  sustaining  the  demurrer,  from  which  the  plaintiff 
appealed. 

The  complaint,  so  far  as  here  material,  alleged  the  facts 
following:  Charlotte  R.  Shaw,  the  owner  of  the  land  in  ques- 
tion, died  testate  in  the  county  of  Cumberland,  Maine,  on 
February  22,  1897.  She  ^"^  gave  by  her  will  and  codicil 
thereto  an  undivided  interest  in  the  land  to  trustees,  named 
therein,  in  trust  for  the  use  and  benefit  of  James  S.  Ames, 
with  direction  to  the  trustees  to  apply  the  income  thereof 
and  so  much  of  the  principal  as  the  trustees  might  in  their 
discretion  deem  necessary  for  his  support.  The  will  was 
duly  probated  and  allowed  by  the  probate  court  of  the 
county  of  Cumberland,  in  the  state  of  Maine.  The  trustees 
declined  to  accept  the  trust.  The  will  provided  that  in  such 
a  case  the  probate  judge  of  Cumberland  county,  Maine, 
should  appoint  a  trustee,  and  thereupon  the  probate  court 
in  and  for  such  county  appointed  John  B.  Kehoe  as  trustee 
under  the  will,  who  accepted  and  qualified.  Thereafter,  and 
on  January  31,  1898,  the  will  was  admitted  to  probate  and 
allowed  in  the  probate  court  of  the  county  of  Hennepin, 
Minnesota,  and  that  court  on  April  5,  1900,  made  its  decree 
of  distribution,  and  thereby  assigned  the  land  to  the  de- 
fendant, Kehoe,  as  trustee  under  the  will.  The  defendant 
executed  the  contract,  which  is  a  part  of  the  complaint,  as 
stated.  The  plaintiff,  within  the  time  limited  in  the  con- 
tract, elected  to  purchase  the  land  in  accordance  with  the 
terms  of  the  contract,  so  notified  the  defendant,  tendered 
to  him  the  purchase  price,  and  demanded  a  conveyance  of 
the  land.  The  defendant  refused  to  comply  with  the  de- 
mand. 

The  complaint  contains  no  allegations  to  the  effect  that 
the  trustee  has  been  licensed  or  authorized  to  convey  the 
land  by  the  probate  court  of  the  county  of  Cumberland,  or 
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that  the  obtaining  of  such  license  or  authority  has  beea 
rendered  impossible  by  any  act  or  neglect  of  the  defendant. 
The  reasons  urged  by  the  defendant  why  the  complaint  does 
not  state  facts  constituting  a  cause  of  action  are  to  the 
effect  that  it  does  not  show  that  the  defendant  was  ever 
legally  appointed  trustee  under  the  will,  or  the  happening 
of  the  contingency,  the  obtaining  of  license  and  authority 
to  make  the  sale,  which  was  made  a  condition  precedent 
to  the  obligation  of  the  defendant  to  convey  the  land.  W& 
consider  only  the  last  objection. 

It  may  be  conceded,  as  the  plaintiff  claims,  that  the  pro- 
bate court  of  the  county  of  Cumberland,  Maine,  could  not 
authorize,  by  license  or  otherwise,  the  defendant  to  convey, 
in  his  discretion,  land  in  Minnesota.  It  does  not,  however, 
follow  from  this  concession  that  the  ^^^  condition  is  to  he 
construed  as  expressing  the  intention  of  the  parties  that, 
in  case  a  license  to  convey  was  not  necessary  as  a  matter 
of  law,  the  condition  should  be  considered  as  surplusage, 
as  the  plaintiff  seems  to  claim.  The  proviso  in  question  was 
a  condition  precedent,  for  by  its  express  terms  it  called  for 
the  performance  of  the  act  therein  named  before  the  ob- 
ligation to  convey  the  land  should  become  absolute.  It  can 
make  no  difference  in  this  case  w^hether  the  stipulated  con- 
dition is  essential  or  not,  or  whether  it  is  material,  for  the 
defendant  was  under  no  obligations  to  enter  into  any  con- 
tract with  the  plaintiff,  and  he  had  a  right  to  name  the 
conditions  upon  which  he  would  do  so.  A  right  or  interest 
in  land  which  depends  upon  a  condition  precedent  does 
not  vest  until  or  unless  the  condition  is  performed,  although 
it  is  or  becomes,  for  any  reason,  impossible  of  performance: 
4  Kent's  Commentaries,  125;  2  Redfield  on  Wills,  664;  2  Dev- 
lin on  Deeds,  sec.  964. 

The  complaint  in  this  case  wholly  fails  to  allege  the  per- 
formance of  the  condition  precedent  upon  which  the  de- 
fendant agreed  to  convey  the  land ;  therefore  it  does  not 
state  facts  constituting  a  cause  of  action :  Wilson  v.  Clarke, 
20  Minn.  318  (367) ;  Root  v.  Childs,  68  Minn.  142,  70  N. 
W.  1087 ;  Briggs  v.  Rutherford,  94  Minn.  23,  101  N.  W.  954. 

Order  affirmed. 


As  to  What  is  a  Condition  Precedent  in  a  Deed  or  Will,  see  the  note 
to  Brennan  v.  Brennan,  102  Am.  St.  Eep.  366,  and  as  to  what  language 
creates  a  condition  subsequent,  see  the  note  to  Ecroyd  v.  Coggeshall, 
79  Am.  St.  Eep.  747.  A  condition  precedent  is  one  that  must  happen 
or  be  performed  before  the  estate  dependent  \ipon  it  can  arise  or  be 
enlarged,  while  a  condition  subsequent  defeats  the  estate  in  case  it 
does  not  happen  or  is  not  performed:  Frank  v.  Stratford-Handcock,  13 
Wyo.  37,  lit)  Am.  St.  Eep.  962. 

Impossihility  of  Performance  of  a  Condition  Precedent  or  Subsequent 
is  the  subject  of  a  note  to  Burdis  v.  Burdis,  70  Am.  St.  Eep,  829. 

The  Validity  of  Conditions  and  Restrictions  in  Deeds  is  the  subject 
of  a  note  to  Wakefield  v.  Van  Tassell,  95  Am,  St.  Eep.  214. 
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GRAHAM  V.  SAVAGE. 

[110  Minn.  510,  126  N.  W.  394.] 

EVIDENCE — Parol  to  Vary  Writing — Exception  to  Rule. — 
Exceptions  to  the  rule  which  excludes  parol  evidence  varying  or  con- 
tradicting a  complete  and  unequivocal  written  contract  are  recognized 
only  when  clearly  necessary  and  proper,  because  of  their  natural  tend- 
ency, to  invite  perjury  and  fraud  and  to  deprive  formal  agreements 
of  their  certainty,     (p.  529.) 

EVIDENCE — ^Parol  to  Vary  Writing — General  Rule. — Ordina- 
rily when  a  written  contract  is  made  and  delivered,  and  nothing  re- 
mains to  complete  its  execution,  parol  evidence  is  inadmissible  to 
prove  an  understanding  that  it  should  not  be  operative  according  to 
its  terms.  McCormick  Harvesting  Machine  Co.  v.  Wilson,  39  Minn. 
467,  followed  and  applied,     (p.  529.) 

EVIDENCE — ^Parol  to  Vary  Writing — Exception  to  Rule. — The 
law  has  recognized  as  an  admitted  exception  to  this  rule  that  no  legal 
obligation  is  created  by  a  document  which  concerns  merely  transac- 
tions of  friendship  and  the  like,  as  in  an  instrument  executed  to  con- 
sole a  dying  person  or  to  calm  a  lunatic,     (pp.  530,  531.) 

EVIDENCE— Parol  to  Vary  Writing — Exception  to  Rule.— This 
exception  does  not  permit  pa,rol  evidence  to  be  introduced  to  show 
that  what  purported  to  be  a  complete  written  contract  is  in  effect 
a  sham,  and  is  designed  to  be  used  for  purposes  of  deceit  and  fraud. 
(p.   530.) 

EVIDENCE — ^Parol  to  Show  That  Writing  was  not  to  be  Ob- 
served.— A  contract  admitted  to  be  a  legal  act  cannot  be  shown  by 
words  of  mouth  to  have  been  agreed  not  to  be  observed  according  to 
its  terms,     (pp.  530,  531.) 

EVIDENCE — ^Parol  to  Show  That  Writing  was  not  to  be  Oh- 
served. — Plaintiff  sought  to  recover  from  defendant  commissions  for 
"placing  and  sale  of  its  capital  stock."  Defendant  admitted  employ- 
ment of  plaintiff  as  a  "stock  solicitor  and  salesman  for  the  stock,"  in 
accordance  with  the  written  agreement  to  pay  the  "agent  as  commis-- 
sion  on  all  sales  made  and  closed  by  agent  [a  given  per  cent]  of  the 
amount  of  purchase  price  of  each  sale  of  stock  made  and  closed  by 
agent."  Plaintiff  was  permitted  to  amend,  so  as  to  allege  "that  in 
place  of  a  sale  the  taking  of  the  subscriptions  for  stock  was  the  con- 
tract," and  to  show  by  parol  that  plaintiff  had  executed  the  written 
agreement  as  a  matter  of  friendship  for,  or  accommodation  to,  de- 
fendant, because  defendant  "wanted  to  show  the  other  stock  salesmen 
that  [plaintiff]  was  drawing  no  more  than  they."  It  is  held  that  it 
was  reversible  error  to  receive  such  oral  proof  over  defendant's  ob- 
jection,    (p.  532.) 

(Syllabi  by  the  court.) 

M.  H.  Boutelle  and  N.  H.  Chase,  for  the  appellant. 

James  A.  Peterson  and  H.  F.  Woodard,  for  the  respond- 
ent. 

'^^^  JAGGARD,  J.  Plaintiff  and  respondent  sought  to 
recover  from  defendant  and  appellant  a  money  judgment  in 
a  named  sum.  The  complaint  alleged  that  between  certain 
dates  said  plaintiff  at  defendant's  request  performed  ser- 
vices "in  the  placing  and  sale  of  the  capital  stock  of  the 
said  defendant,"  for  which  defendant  promised  to  pay  a 
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named  sum,  and  prayed  judgment  for  the  balance,  less  pay- 
ments made  w^ith  interest.  The  defendant  answered,  admitted 
the  employment  of  plaintiff  "as  a  stock  solicitor  and  salesman 
for  the  stock"  pursuant  to  a  written  contract  made  a  part 
of  the  complaint,  alleged  other  matters  not  here  material, 
except  as  may  hereinafter  appear,  denied  '^^^  the  indebted- 
ness, and  prayed  that  plaintiff  be  thence  dismissed.  The 
written  contract  set  forth  an  agreement  to  pay  plaintiff 
**  agent  as  commission  on  all  sales  made  and  closed  by  agent 
a  sum  equal  to  ten  per  cent  of  the  amount  of  purchase  price 
of  each  sale  of  stock  made  and  closed  by  agent  as  afore- 
said." 

During  the  course  of  trial  defendant  objected  to  the  ad- 
mission of  certain  testimony  concerning  a  meeting  to  which 
plaintiff  had  brought  a  "subscription  heading  for  stock." 
The  court  thereupon  permitted  plaintiff  to  so  amend  the 
complaint  as  to  allege  "that  in  place  of  a  sale  the  taking 
of  the  subscriptions  for  stock  was  the  contract."  The  trial 
then  proceeded.  Plaintiff  admitted  that  he  had  signed  the 
written  contract  previously  referred  to  at  some  time.  lie 
then  testified,  notwithstanding  objection,  that  a  representa- 
tive of  the  defendant  requested  him  to  sign  the  contract. 
He  read  it  over,  and  told  the  representative  he  "couldn't 
do  it;  it  was  absolutely  contrary  to  [his]  arrangement." 
He  was  asked  to  sign  it  "as  a  personal  favor."  The  rep- 
resentative insisted  on  all  the  other  agents  and  salesmen  do- 
ing the  same  thing,  "It  w^ould  be  a  personal  favor  to  him, 
and  we  could  go  right  along  and  work  under  the  old  ar- 
rangement, and  it  wouldn't  have  any  bearing  on  my 
connection  at  all."  The  representative  said,  after  it  was 
signed:  "You  are  working  on  the  same  basis,  just  [the] 
same  as  when  you  came  in." 

Plaintiff  was  corroborated  by  another  witness,  who  said 
that  the  representative  of  defendant  informed  plaintiff  that 
it  made  no  difference  so  far  as  the  previous  contract  was 
concerned;  that  he  wanted  it  to  show  the  other  stock  sales- 
men that  plaintiff  was  not  drawing  any  more  than  they. 
Plaintiff  said  under  the  circumstances  he  would  sign  it ;  but 
the  supposition  was  that  it  was  not  to  interfere  with  his 
previous  contract. 

The  representative  of  the  defendant  testified  that  plaintiff 
made  no  objection  at  the  time  to  signing  the  contract,  and 
that  "the  contract  as  signed  contained  and  embodied  the 
oral  agreement  theretofore  entered  into  between  [him]  and 
[plaintiff]  ....  with  the  exception  of  the  drawing  account, 
which  wasn't  embodied  in  this  contract;  it  had  been  ter- 
minated." 

The  court  submitted  the  issues  to  the  jury,  which  found 
for  plaintiff.  '^^^  Defendant  moved  for  a  new  trial,  and  ap- 
pealed to  this  court  from  the  order  denying  his  motion. 
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Defendant's  exceptions  involve  a  number  of  alleged  er- 
rors which,  in  the  view  we  have  taken,  it  is  not  necessary 
to  here  discuss.  The  gist  of  the  controversy  is  whether  the 
rule  as  to  the  exclusion  of  parol  evidence  justified  the  trial 
-court  in  receiving  evidence  of  an  oral  agreement,  made  prior 
to  the  execution  of  the  written  agreement,  and  contradictory 
thereof.  The  trial  court  charged  in  part:  "If  the  written 
contract  ....  be  the  contract  under  which  [the  plaintiff] 
worked,  then  it  ends  the  case,  and  the  verdict  must  be  for 
the  defendants,  because  under  the  terms  of  the  written  con- 
tract the  compensation  did  not  come  due  and  payable  till 
the  subscribers  paid  in  the  money  for  the  stock,  and  it  ap- 
'  pears  that  plaintiff  has  been  paid  ten  per  cent  on  all  sums 
that  have  been  paid  in  on  the  subscriptions  taken  by  plain- 
tiff, and,  in  addition,  sufficient  to  balance  the  amount  claimed 
by  plaintiff  for  expenses."  To  this  plaintiff  took  no  excep- 
tion, and  from  this  he  has  not  appealed.  The  testimony, 
moreover,  necessitated  the  charge. 

It  should  be  presumed  that  the  rule  as  to  the  exclusion 
•of  parol  evidence  is  founded  on  obviously  sound  public  pol- 
icy. Exceptions  to  it  are  allowed  only  when  clearly  justi- 
fied. The  burden  is  on  the  proposer  to  show  the  necessity 
And  propriety  of  the  suggested  exception.  An  indiscrim- 
inate or  a  ready  recognition  of  exceptions  would  practically 
annul  the  rule  itself.  It  would  not  only  be  an  invitation 
to  fraud  and  perjury,  but  it  would  deprive  written  contracts 
•of  their  certainty,  and  render  prudent  men  almost  powerless 
to  surely  protect  themselves.  The  danger  involved  and  the 
'Caution  to  be  exercised  in  this  matter  has  been  emphasized 
by  courts  so  frequently  as  to  render  citation  of  the  many 
authorities  a  work  of  supererogation:  See,  however.  Minne- 
apolis T.  M.  Co.  V.  Davis,  40  Minn.  110,  ^14  12  Am.  St.  Rep. 
701,  41  N.  W.  1026,  3  L.  R.  A.  796;  Mitchell,  J.,  in  Smith 
v.  ]\Iussetter,  58  Minn.  159,  161,  59  N.  W.  995. 

It  is  no  answer  to  urge  that  in  particular  cases  injustice 
may  result  from  the  refusal  to  recognize  an  exception.  The 
same  objection  is  the  traditional  one  urged  against  the  stat- 
ute of  frauds.  The  relevant  general  rule  as  to  the  exclusion 
of  oral  testimony  was  thus  formulated  in  McCormick  Har- 
aresting  Machine  Co.  v.  Wilson,  39  Minn.  467,  40  N.  W.  571 : 
"Where  a  written  contract  is  made  and  delivered,  and  noth- 
ing remains  to  complete  its  execution,  parol  evidence  is 
inadmissible  to  prove  an  understanding  that  it  shall  not  be 
operative  according  to  its  terms."  A  defense  to  a  written 
contract  made  out  by  such  evidence  is  subject  to  suspicion. 
The  admission  of  such  evidence  should  be  cautiously  allowed 
to  avoid  mistake  and  imposition.  It  should  be  confined  to 
^ases  clearly  within  the  reason:  Reynolds  v.  Robinson,  110 
J^.  Y.  654,  is  N.  E.  127. 

Am.  St.  Rep.,  Vol.  136 — 84 
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This  general  rule  is  of  so  universal  adoption  that  it  would 
be  idle  to  collate  authorities  to  sustain  it.  It  is  important, 
however,  to  distinguish  between  cases  falling  under  it  from 
essentially  different  cases  wherein  parol  evidence  may  be  ad- 
mitted to  show,  not  an  oral  agreement  not  to  enforce  an 
obligation,  but  a  condition  which  must  be  subsequently  ful- 
filled before  the  obligation  comes  into  existence;  for  it  may 
properly  be  shown  by  parol  that  a  contract  is  not  to  become 
effective  as  a  legal  act  if  its  consummation  is  suspended  until 
the  happening  of  a  condition  precedent:  4  Wigmore  on  Evi- 
dence, 3435,  sec.  2435;  Westman  v.  Krumweide,  30  Minn. 
313,  15  N.  W.  255;  Smith  v.  Mussetter,  58  Minn.  159,  59 
N.  W.  995;  Reynolds  v.  Robinson,  110  N.  Y.  654,  18  N.  E. 
127 ;  Nutting  v.  Minnesota  F.  I.  Co.,  98  Wis.  26,  73  N.  W. 
432;  Ware  v.  Allen,  128  U.  S.  590,  9  Sup.  Ct.  Rep.  174, 
32  L.  ed.  563 ;  Burke  v.  Dulaney,  153  U.  S.  228,  14  Sup.  Ct. 
Rep.  816,  38  L.  ed.  698 — to  which  plaintiff  refers  us,  are  of 
this  class. 

There  is,  however,  a  more  nearly  allied  group  of  exceptions 
to  the  general  rule.  Mr.  Wigmore  distinguishes  three  classes 
of  cases,  namely:  (1)  By  the  general  principle  of  legal  acts 
no  legal  obligation  is  created  by  a  document  which  concerns 
merely  transactions  of  friendship  and  the  like.  (2)  Where 
the  obligation  is  a  negotiable  instrument,  different  considera- 
tions may  control.  (3)  Where  an  ^^^  agreement  not  to  sue 
is  made  subsequent  to  the  original  and  written  agreement 
(as  in  Geiser  Mfg.  Co.  v.  Yost,  90  Minn.  47,  95  N.  W.  584; 
Dowagiac  Mfg.  Co.  v.  Watson,  90  Minn.  100,  95  N.  W.  884)  : 
4  Wigmore  on  Evidence,  sec.  2435.  In  the  case  at  bar  the 
situation  is  narrowed  by.  the  testimony  to  the  first  class  of 
cases.  Defendant  wanted  the  agreement  signed  **to  show 
the  other  stock  salesmen  that  he  was  drawing  no  more  than 
they";  whereas,  under  the  oral  agreement,  he  was  to  draw 
substantially  more. 

The  question  presented  to  this  court  is  whether  an  excep- 
tion should  be  made  to  the  general  rule  of  exclusion — whether 
parol  evidence  should  be  received  to  show  that  a  complete 
and  executed  agreement  was  agreed  to  be  inoperative  and 
a  sham.  The  avowed  purpose  was  to  deceive  and  potentially 
to  defraud;  for  it  is  quite  clear  that  if  another  salesman^ 
who,  having  been  shown  the  written  contract  between  plain- 
tiff and  defendant,  had  in  reliance  thereon  executed  a  sim- 
ilar contract  with  defendant,  and  if  on  discovering  the  truth 
had  refused  to  perform  such  contract,  and  if  a  suit  for  breach 
of  the  contract  had  been  brought  by  defendant  against  such 
salesman,  no  recovery  could  be  had  because  of  the  employer's 
express  fraud.  We  think  it  is  clear  that  the  court  should  not 
vary  the  general  rule  as  to  the  exclusion  of  evidence  by 
making  an  exception  in  aid  of  such  an  illegitimate  purpose 
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and  in  violation  of  common  honesty.  So  to  do  would  en- 
danger the  rights  of  both  the  employer  and  the  employe,  for, 
at  the  unscrupulous  whim  of  either,  the  other  would  be  ex- 
posed as  to  the  written  contract  of  employment  to  the  danger 
of  its  impeachment  or  avoidance  by  mere  words  of  mouth. 
The  contract  solemnly  reduced  to  writing  by  the  parties 
would  be  of  uncertain  or  conjectural  force.  Neither  party 
could  base  business  calculations  upon  the  assumption  oi  its 
legal  validity. 

This  view  we  think  is  sustained  bv  authority.  In  Town 
of  Grand  Isle  v.  Kinney,  70  Vt.  381,  41  Atl.  130,  it  was  held 
that,  under  an  agreement  to  pay  a  deficiency  in  the  amount 
to  be  raised  by  a  town,  in  order  to  enable  it  "to  contract  for 
the  construction  of  [a]  bridge,"  evidence  of  the  parties  that 
the  agreement  was  executed  solely  to  enable  the  town  to 
obtain  a  certificate  of  the  state  engineer  that  sufficient  funds 
were  provided  for  the  construction  of  the  bridge  is  inadmis- 
sible, °*^  as  showing  the  agreement  to  be  a  device  contrived 
to  deceive  the  engineer.  Ross,  C.  J.,  said:  "The  law  does  not 
allow  parties  to  a  contract  to  show  that  it  was  gotten  up 
as  a  sham,  or  to  deceive  and  defraud."  And  see  Blodgett 
V.  Morrill,  20  Vt.  509;  Conner  v.  Carpenter,  28  Vt.  237. 

Such  is  the  opinion  of  Mr.  Wigmore.  In  section  2406, 
volume  4,  page  3380,  in  treating  of  the  rule  as  to  exclusion 
of  parol  evidence,  he  sets  forth  that  the  subject  must  con- 
cern legal  relations.  Where  the  transaction  concerns  a  jest, 
friendship,  charity,  or  pretense,  the  ordinary  rule  he  shows 
does  not  apply.  "The  father  who  promises  to  bring  home 
a  box  of  tools  for  his  boy  is  not  bound  in  contract,  though 

the  same  promise  to  his  neighbor  may   be  binding 

When  the  document  is  to  serve  the  purpose  of  a  mere  sham, 
this  principle  in  strictness  exonerates  the  makers ;  but  a  just 
policy  would  seem  to  concede  this  only  when  the  pretense 
is  a  morally  justifiable  one  (as  to  calm  a  lunatic  or  to  console 
a  dying  person),  and  not  when  it  is  morally  beyond  sanc- 
tion." He  regards  as  "unsound"  Southern  S.  A.  Co.  v. 
Metropole  S.  M.  Co.,  91  Md.  61,  46  Atl.  513,  in  which  a 
written  advertising  contract  was  held  to.be  shown  by  parol 
to  have  been  signed  merely  for  exhibition  to  other  adver- 
tisers to  induce  them  to  pay  stated  rates.  It  is  to  be  noted, 
however,  that  in  this  ease  the  attention  of  the  court  was 
not  directed  to  the  consideration.  Nor  is  there  any  ani- 
madversion to  it  by  the  court. 

In  Humphrey  v.  Timpken,  12  Okl.  413,  75  Pac.  528,  oral 
evidence  was  offered  to  show  that  plaintiff  signed  an  order 
to  be  used  only  to  enable  the  plaintiff  to  sell  and  ship  goods 
to  a  third  person  without  danger  of  being  then  attached  by 
other  creditors  of  such  third  person.  In  the  supplement  to 
Wigmore   on  Evidence,   255,  this  case   also  is  regarded  as 
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unsound.  In  these  cases,  and  in  the  New  York  cases  upon 
which  they  and  cases  of  this  kind  are  generally  based  (Grier- 
son  V.  Mason,  60  N.  Y.  394;  Julliard  v.  Chaffee,  92  N.  Y. 
529),  and  Pym  v.  CampbeU,  6  El.  &  Bl.  370,  the  feature 
of  illegitimacy  does  not  appear  to  have  been  presented  to  the 
court  and  was  not  expressly  passed  upon.  They  are  not, 
therefore,  strictly  in  point. 

The  conclusion  follows  that,  if  plaintiff's  contention  be 
construed  as  meaning  that  the  contract  was  of  no  effect  at  all 
as  a  legal  act,  °^''  then  such  construction  must  fail.  If, 
however,  what  plaintiff  insists  upon  is  that  the  contract  was 
a  legal  act,  but  was  not  to  be  observed  in  its  terms,  especially 
with  reference  to  the  term  which  prescribed  the  circumstances 
under  which  plaintiff  was  to  be  entitled  to  a  commission, 
then  clearly  parol  evidence  should  have  been  excluded:  See 
4  Wigmore  on  Evidence,  3434,  sec.  2435. 

Plaintiff  has  placed  great  stress  upon  the  fact  that  subse- 
quently to  the  execution  of  the  written  contract  he  was 
advanced  considerable  sums  of  money  not  required  nor  con- 
templated by  the  terms  of  the  written  contract,  and  that  there 
were  other  transactions  between  the  parties  inconsistent  with 
it.  It  is  to  be  noted,  however,  that  in  this  case  no  issue  was 
raised  by  the  pleadings  concerning  the  abandonment  of  the 
written  contract.  The  charge  of  the  court  eliminated  such 
a  defense.  In  that  charge  defendant  acquiesced.  This  ren- 
ders insignificant  the  group  of  cases  to  which  plaintiff  refers 
us  on  this  subject. 

In  so  far  as  this  testimony  tends  to  confirm  plaintiff's  oral 
evidence  that  the  written  contract  did  not  express  the  actual 
agreement,  it  may  be  conceded  that  it  was  as  cogent  as  plain- 
tiff insists.  This  is,  however,  not  significant  here,  because 
the  verdict  of  the  jury  compels  the  assumption  upon  which 
this  opinion  has  proceeded — that  plaintiff's  testimony  Avas 
true  and  his  version  of  the  agreement  correct.  In  so  far  as 
this  tends  to  show  a  practical  construction  of  the  contract  by 
subsequent  conduct  of  the  parties,  it  did  not  tend  to  affect 
the  particular  written  provision  that  plaintiff  was  to  re- 
ceive compensation  only  for  stock  sold  and  paid  for,  nor  to 
justifj'  oral  proof  on  that  subject. 

As  to  the  actual  state  of  accounts  between  plaintiff  and 
defendant,  calculated  on  payments  of  commission  according 
to  the  written  contract,  no  opinion  is  here  expressed. 

Reversed,  and  a  new  trial  ordered. 


Parol  Evidence  is  not  Admissible,  as  a  General  Exile,  Either  to  Con- 
tradict, subtract  from,  add  to,  or  vary  a  written  instrument :  Harvey  v. 
Denver  etc.  R.  E.  Co.,  44  Colo.  258,  130  Am;  St.  Rep.  120;  Kessler  & 
Co.  V.  Parelius,  107  Minn.  224,  131  Am.  St.  Rep.  4.59;  Anthony  v.  Hud- 
son, 131  Ky.  185,  133  Am.  St.  Eep.  231;  Butterick  Pub.  Co.  v.  Fisher, 
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203  Mass.  122,  133  Am.  St.  Eep,  283;  Smith  v.  Vose  &  Sons  Piano  Co., 
194  Mass.  193,  120  Am.  St.  Kep.  539;  Wallace  v.  Kelly,  148  Mich.  336, 
118  Am.  St.  Eep.  580;  Egger  v.  Egger,  225  Mo.  116,  135  Am,  St.  Rep. 
566. 

Parol  Evidence  is  Admissible  to  Alter,  Vary  or  Contradict  a  Writing 
if  such  evidence  establishes  an  oral  agreement  contemporaneous  with 
the  execution  of  the  writing  and  on  the  faith  of  which  it  was  exe- 
cuted: Gandy  v.  Weckerly,  220  Pa.  285,  123  Am.  St.  Rep.  691;  Mc- 
Night  V.  Parsons,  136  Iowa,  390,  125  Am.  St.  Rep.  265. 

Subseqtuent  Parol  Agreements  to  Vary  a  Writing  are  discussed  in  the 
note  to  Harris  v.  Murphy,  56  Am.  St.  Eep.  659. 
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FIDELITY  MUTUAL   LIFE  INSURANCE    COMPANY  v. 

MIAZZA. 

[93  Miss.  18,  46  South.  817.] 

INSURANCE — Conflict  of  Laws. — The  Mississippi  Statute  that 
"all  contracts  of  insurance  on  property,  lives  or  interests  in  this  state 
shall  be  deemed  to  be  made  therein"  is  the  law  of  that  state,  and  no 
contract  of  the  parties  can  change  it.  Hence  a  contract  of  life  insur- 
ance entered  into  between  a  resident  of  Mississippi  and  a  corporation 
of  another  state  is  to  be  construed  under  the  laws  of  the  former  com- 
monwealth,    (p.  536.) 

INSURANCE — Immaterial  Misrepresentations  by  Insured. — To 
adopt  a  rule  that  misrepresentations  of  an  immaterial  nature,  made 
by  an  applicant  for  insurance,  shall  avoid  the  policy,  merely  because 
the  contract  states  that  any  misstatement  shall  be  deemed  material, 
can  serve  no  purpose  of  right,     (p.  538.) 

INSURANCE — Public  Interest. — Insurance  Contracts  are  not 
matters  of  purely  private  concern.  The  public  is  interested  in  them 
to  such  an  extent  that  they  may  be  said  to  be  contracts  of  a  quasi 
public  character,  to  a  greater  or  less  extent  affected  with  a  public 
interest,     (p.  539.) 

INSURANCE — Effect  of  Misrepresentations  by  Insured. — If  an 
applicant  for  life  insurance  undertakes  to  make  a  positive  statement 
of  a  fact  concerning  his  health  material  to  the  risk,  such  fact  must 
be  true.  It  is  not  suflScient  that  he  believes  it  true,  but  it  must  be 
so  in  fact,  or  the  policy  will  be  avoided,  provided  the  misstatement 
la  about  a  material  matter,     (p.  540.) 

Action  by  Emma  Miazza  on  a  life  insurance  policy  against 
the  Fidelity  Mutual  Life  Insurance  Company.  From  a 
judgment  for  the  plaintiff,  predicated  of  a  peremptory  in- 
struction, the  defendant  appeals. 

F.  H.  Calkins,  Alexander  &  Alexander  and  George  B. 
Power,  for  the  appellant. 

Mc Willie  &  Thompson,  for  t^e  appellee. 

(534) 


Mar.  '08.]     Fidelity  Mutual  Life  Ins.  Co.  v.  Miazza.    535 

»^  MAYES.  J.  On  the  twelfth  day 'of  January,  1906, 
Peter  S.  Miazza  applied  to  the  Fidelity  Mutual  Life  Insur- 
ance Company  for  a  policy  of  insurance  on  his  life  in  the 
sum  of  one  thousand  dollars.  As  a  condition  preceding  the 
acceptance  of  any  risk,  the  insurance  company  has  a  form 
of  application  which  it  is  required  that  all  persons  desiring 
insurance  shall  sign,  and  in  this  application  there  are  con- 
tained many  questions  addressed  to  the  applicant  for  in- 
surance, the  object  being  to  obtain  general  information  as 
to  the  physical  condition  of  the  person  seeking  insurance,  so 
as  to  enable  ^^  the  insurance  company  to  determine  whether 
or  not  it  will  assume  the  risk.  The  application  is  in  form  of 
a  certificate  and  is  prefaced  as  follows,  viz.:  "I  hereby 
apply  to  the  Fidelity  Mutual  Life  Insurance  Company,  of 
Philadelphia,  Pennsylvania,  for  a  policy  of  insurance,  to  be 
issued  in  pursuance  of  this  application,  and  certify  as  fol- 
lows." Succeeding  this  preface  follow  the  matters  certified 
to,  which  are:  (1)  The  name  of  applicant  and  date  of  birth; 
(2)  that  the  applicant  is  in  good  health  and  free  from  any 
and  all  diseases,  etc.;  (3)  the  occupation  of  applicant.  It  is 
not  contended  that  any  incorrect  answers  were  made  as  to 
the  foregoing  matters,  but  the  contention  arises  over  the 
answers  to  the  fourth,  fifth,  sixth,  and  tenth  clauses  of  the 
application,  and  we  here  set  them  out  in  full,  together  with 
the  ansAvers:  ''(4)  That  I  have  never  had  or  been  afflicted 
with  any  sickness,  disease,  ailment,  injury,  or  complaint,  ex- 
cept as  here  stated.  (Give  full  particulars  as  to  the  nature 
thereof,  date  and  duration,  whether  trivial  or  otherwise.  If 
rheumatism,  state  whether  muscular,  sciatic,  or  inflamma- 
tory.) Ans.  I  had  yellow  fever  in  1878.  October,  1903, 
was  overworked.  Was  doing  both  night  and  day  work,  and 
had  insomnia  and  nervousness  for  about  two  weeks.  Full 
recovery.  No  symptoms  since.  (5)  The  last  physician  I 
consulted  or  who  prescribed  for  me  was  Dr.  J.  B.  Stanley, 
of  ]\Iemphis,  about  October,  1903,  for  the  sickness  here  stated, 
insomnia  and  nervousness.  (6)  That  I  have  not  consulted 
or  been  prescribed  for  by  any  physician  or  medical  man  dur- 
ing the  past  ten  years (10)   That  I  do  not  use,  and 

have  never  used,  narcotics,  and  have  never  used  daily  ex- 
ceeding two  ounces  of  spirits,  or  two  drinks  of  wines  or  malt 
liquors,  and  have  always  been  temperate  and  sober,  except 
as  stated  below.  Never  drank  habitually,  nor  to  any  excess. ' ' 
At  the  conclusion  of  the  application,  and  preceding  the  signa- 
ture of  the  applicant,  is  to  be  found  the  following  agreement : 
* '  I  hereby  agree  and  bind  myself  as  follows :  That  the  truth- 
fulness of  each  statement  above  made  or  contained,  by  whom- 
soever written,  is  material  to  the  risk,  and  is  the  sole  basis 
of  the  contract  with  the  said  company;  that  I  ^^  hereby 
warrant  each  and  every  statement  herein  made  or  contained 
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to  be  full,  complete,  and  true,"  etc.  The  application  is  at- 
tached to  and  made  a  part  of  the  policy,  and  by  the  policy 
of  insurance  it  is  made  one  of  the  general  precedent  condi- 
tions that  "the  application,  copy  of  which  is  given  on  third 
page,  forms  the  sole  basis  of  this  contract,"  etc.  After  mak- 
ing the  application,  the  medical  examiner,  acting  for  the 
insurance  company,  made  an  examination  of  ^Ir.  Miazza, 
passing  him,  and  the  company  duly  issued  its  policy  to  him 
for  the  sum  of  one  thousand  dollars,  taking  effect  on  the 
nineteenth  day  of  January,  1906,  and  being  payable  to  his 
wife,  Emma  S.  Miazza.  On  the  ninth  day  of  March,  1906, 
a  little  less  than  two  months  from  the  issuance  of  the  policy, 
Petel*  S.  Miazza  died  in  the  insane  hospital  in  Jackson, 
Mississippi,  having  been  placed  there  by  his  relatives  because 
of  a  deranged  mind.  After  the  death  of  Mr.  Miazza  demand 
was  made  on  the  insurance  company  for  payment  of  the 
policy.  Payment  was  refused,  whereupon  this  suit  was 
brought. 

In  deciding  this  case  we  do  not  deem  it  necessary  to  follow 
the  course  of  the  pleadings,  deeming  it  sufficient  to  say  that 
the  demurrer  filed  by  plaintiff  to  the  rejoinder  of  defendant 
should  have  been  overruled,  and  the  demurrer  filed  by  de- 
fendant to  the  replication  of  plaintiff,  whereby  it  was  sought 
to  have  this  insurance  contract  construed  as  a  Pennsylvania 
contract,  should  have  been  sustained,  and  not  overruled.  By 
section  14,  chapter  59,  page  66,  of  the  Laws  of  1902,  in  force 
at  the  time  of  the  execution  of  this  contract,  it  is  provided 
that  "all  contracts  of  insurance  on  property,  lives  or  inter^ 
ests  in  this  state  shall  be  deemed  to  be  made  therein."  This 
is  the  law  of  this  state,  and  no  contract  of  the  parties  can 
change  it.  It  follows  that  this  contract  is  to  be  construed 
under  the  law  of  this  state :  Grevenig  v.  Washington  Life  Ins. 
Co.,  104  Am.  St.  Rep.,  notes  from  488  to  492;  Horton  v. 
Home  Ins.  Co.,  122  N.  C.  498,  65  Am.  St.  Rep.  717,  29  S.  E. 
944. 

The  defense  offered  to  be  made  by  the  insurance  company 
was  that  there  was  a  misrepresentation  made  in  the  applica- 
tion, material  to  the  risk,  and  constituting  a  condition  pre- 
cedent to  '^"^  the  making  of  a  valid  contract  of  insurance; 
that  in  the  application  for  insurance  Peter  S.  Miazza  stated 
that  he  had  never  been  afflicted  with  any  sickness,  disease, 
ailment,  injury,  or  complaint,  except  that  he  had  yellow  fever 
in  1878,  and  in  October,  1903,  was  overworked,  doing  both 
day  and  night  work,  and  had  insomnia  and  nervousness  for 
about  two  weeks,  and  that  there  had  been  a  full  recovery, 
and  no  symptoms  thereof  since,  when,  as  a  matter  of  fact, 
about  October,  1903,  the  applicant  was  affected  with  dementia, 
which  caused  his  confinement  for  about  two  weeks,  and  was 
of  such  character  that  it  would,  if  it  had  been  disclosed  to 
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the  insurance  company,  have  prevented  him  from  obtaining- 
insurance.  It  was  further  alleged  in  the  plea  that  Peter  S. 
Miazza  stated  in  the  application  that  the  last  physician  who 
prescribed  for  him  was  Dr.  J.  B.  Stanley  of  ]Memphis,  about 
October,  1903,  for  the  sickness  indicated  in  the  fourth  an- 
swer— that  is,  for  insomnia  and  nervousness — and  that  he 
had  not  consulted  or  been  prescribed  for  by  any  other  physi- 
cian or  medical  man  for  the  past  ten  years,  when  in  truth  the 
last  physician  consulted  or  prescribing  for  the  applicant  was 
not  Dr.  J.  B.  Stanley,  and  it  was  not  true  that  such  con- 
sultation and  prescription  was  merely  for  insomnia  or  ner- 
vousness. The  pleas  of  defendant  further  set  up  the  fact 
that  about  the  12th  of  October,  1903,  the  applicant  consulted 
and  was  prescribed  for  by  Drs.  Stanley,  Turner,  and  Patty 
of  Memphis,  which  fact  was  not  known  to  the  defendant,  and 
if  it  had  been,  the  policy  of  insurance  would  not  have  been 
issued. 

In  support  of  the  issue  thus  made  by  the  plea  the  defend- 
ant took  the  depositions  of  Drs.  Stanley,  Turner,  and  Patty. 
The  testimony  of  Dr.  Patty  is  that  Miazza  was  brought  to 
his  sanatorium  on  the  twelfth  day  of  October,  1903.  The  pur- 
pose for  which  he  was  brought  was  for  treatment  for  acute 
dementia,  coupled  with  alcoholism,  and  he  remained  at  the 
sanatorium  for  about  three  weeks.  When  he  was  brought  to 
the  hospital  he  was  insane  to  such  an  extent  that  he  thought 
it  was  unsafe  to  allow  him  to  be  at  liberty.  He  was  very 
nervous  and  much  emaciated,  his  sj'stem  being  in  a  very  toxic 
condition.  He  says  ^*  he  considered  the  condition  of  Mr. 
Miazza  to  be  partly  due  to  alcoholism  and  party  to  over- 
taxation and  mental  worry;  that  the  condition  in  which  he 
found  him  might  result  fatally,  and  seriously  impaired  his 
chances  of  general  good  health  and  longevity.  Whether 
there  could  have  been  a  permanent  cure  or  not,  he  thought, 
depended  upon  the  manner  of  treatment  and  the  circum- 
stances under  which  Miazza  was  placed.  Dr.  Stanley  testi- 
fied that  he  also  attended  the  case,  when  Miazza  was  carried 
to  the  sanatorium,  in  conjunction  with  Dr.  Patty.  He  stated 
that  a  week's  time  after  reaching  the  sanatorium  Miazza 's 
mind  was  improved  and  he  was  in  a  fairly  normal  condition. 
Dr.  Stanley  also  testifies  that  Miazza  was  suffering  with  acute 
mania,  and  had  an  idea  that  detectives  were  after  him,  and 
was  irritable  and  in  a  very  nervous  condition.  Dr.  Turner 
testified  that  he  was  called  in  consultation  with  Dr.  Stanley 
about  October  11,  1903;  that  he  made  a  physical  examination 
of  Miazza  at  the  Clarendon  Hotel,  and  found  him  totally 
deranged;  his  physical  condition  was  that  of  total  dementia, 
and  he  showed  the  effects  of  insomnia  and  deficient  nourish- 
ment. Turner  advised  the  incarceration  of  ]\Ir.  Miazza  in 
some  safe  place,  where  he  could  be  prevented  from  harming 
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himself  and  others;  that  it  had  been  his  experience  in  some 
cases  of  persons  affected  in  a  manner  similar  to  Mr.  Miazza 
that  they  recovered  entirely,  and  again  it  resulted  fatally. 
This  testimony  was  offered  by  the  appellants  in  the  court 
below,  and  on  a  motion  to  suppress  the  depositions  the  court 
sustained  the  motion  and  gave  peremptory  instructions  for 
the  plaintiff.  This  was  error.  The  question  should  have 
gone  to  the  jury  to  determine  whether  or  not  there  had  been 
any  misrepresentation  by  Miazza  in  his  application  for  in- 
surance of  a  matter  material  to  the  risk,  and  this  testimony 
was  relevant  and  competent  on  that  point. 

By  the  terms  of  the  contract  it  is  expressly  agreed  "that 
the  truthfulness  of  each  statement  above  made  or  contained, 
by  whomsoever  written,  is  material  to  the  risk,  and  is  the 
sole  basis  of  the  contract  with  said  company, ' '  etc. ;  and  the 
contract  further  provides  that,  "if  any  concealment  or  untrue 
statement  '*^^  or  answer  be  made  or  contained  herein,  then 
the  said  policy  and  this  contract  shall  be  ipso  facto  null  and 
void,"  etc.  We  are  not  prepared  to  hold  that  a  stipulation 
in  the  contract  of  insurance  of  the  character  above  quoted 
will  have  the  effect  of  making  every  statement  made  or  con- 
tained in  an  application  of  insurance  material  to  the  risk, 
thus  avoiding  the  contract,  whether  such  statement  be  in  fact 
material.  This  would  seem  to  have  been  held  in  the  case 
of  Co-operative  Life  Assn.  v.  Leflore,  53  Miss.  1;  but  an 
examination  of  the  facts  shows  that  in  that  case  the  facts 
misstated  were  material.  Courts  are  not  given  to  avoiding 
contracts  for  misrepresentations  of  an  immaterial  nature,  and 
to  adopt  this  rule  in  its  application  to  contracts  of  insurance 
merely  because  it  is  stated  in  the  contract  that  any  misstate- 
ment should  be  deemed  material  can  subserve  no  purpose  of 
right. 

At  this  time  the  matter  of  insurance  has  become  so  impor- 
tant a  factor  in  human  affairs  that  it  cannot  now  be  said 
that  such  contracts  are  matters  of  purely  private  concern. 
The  public  are  vitally  interested  in  the  kind  and  character 
of  contract  which  an  insurance  company  may  lawfully  make, 
to  such  an  extent  that  it  may  be  said  that  such  contracts  are 
of  a  quasi  public  character,  and  to  a  greater  or  less  extent 
affected  with  a  public  interest.  In  nearly  every  state  in  the 
Union  this  is  recognized  to  such  an  extent  that  the  state 
governments  have  created  a  special  insurance  department, 
the  sole  and  important  duty  of  the  department  being  to 
supervise  insurance  and  insurance  contracts.  In  states  where 
the  courts  have  held  what  would  seem  to  be  held  by  the  case 
of  Co-operative  Assn.  v.  Leflore,  53  Miss.  1,  the  legislatures 
of  the  states  have  repudiated  the  holding  by  enacting  laws 
prohibiting  insurance  companies  from  relying  on  the  mis- 
statements made  in  an  application  as  a  defense,  unless  these 
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misstatements  relate  to  some  matter  material  to  the  risk.  If 
the  misstatement  is  material,  it  can  make  no  difference  as  to 
whether  or  not  it  was  made  in  good  faith.  In  the  case  of 
Co-operative  Assn.  v.  Leflore,  53  Miss.  1,  the  court  says: 
;"The  application  and  the  policy,  constituting  '*®  but  parts 
of  an  entire  contract,  are  to  be  read  as  one  instrument,  and 
such  construction  is  to  be  adopted  as  renders  them  harmoni- 
ous. This  is  accomplished  by  giving  the  word  'fraud'  its 
legal  meaning,  by  which  will  be  embraced  misstatements  by 
which  the  company  has  been  deceived,  though  not  fraudu- 
lently intended  by  the  applicant.  To  limit  it  to  designed  and 
intentional  bad  faith  is  to  do  violence  both  to  the  letter  and 
spirit  of  the  other  portions  of  the  instrument."  In  this  case 
it  can  hardly  be  doubted  that,  if  there  had  been  a  full  dis- 
closure on  the  part  of  Miazza  as  to  the  character  of  his  illness 
in  1903,  it  might  reasonably  have  influenced  the  company 
not  to  make  the  contract  of  insurance. 

The  principle  here  applied  to  this  contract  is  but  a  prin- 
-ciple  of  general  application.  It  is  the  universal  rule  that 
any  contract  induced  by  misrepresentation  or  concealment  of 
material  facts  may  be  avoided  by  the  party  injuriously 
effected  thereby.  If  the  applicant  for  insurance  undertakes 
to  make  a  positive  statement  of  a  fact,  if  it  be  material  to 
the  risk,  such  fact  must  be  true.  It  is  not  sufficient  that  he 
believes  it  true,  but  it  must  be  so  in  fact,  or  the  policy  will 
"be  avoided,  provided,  always,  that  the  misstatement  be  about 
a  material  matter.  If  the  applicant  is  not  informed  as  to 
any  question  asked  in  the  application,  he  should  so  state,  and 
there  can  then  be  no  misrepresentation. 

For  reasons  indicated  in  this  opinion,  the  judgment  is  re- 
Tersed  and  cause  remanded. 

On  a  Second  Appeal  of  the  Principal  Case,  a  judgment  in  favor  of 
the  plaintiff  (Emma  Miazza)  was  aflSrmed:  Fidelity  Mut.  Life  Ins. 
Co.  V.  Miazza,  93  Miss.  422,  48  South.  1017.  The  following  is  a  por- 
tion of  the  opinion  of  the  court:  "Miazza,  in  making  application  to 
the  company,  and  in  his  medical  examination,  and  in  his  statement 
to  the  company's  local  examiner,  stated  substantially  that  he  had 
been  sick  in  Memphis  in  the  year  1903;  that  he  was  at  that  time 
•doing  both  day  and  night  work,  had  insomnia  and  nervousness  for  two 
weeks,  and  was  attended  by  Dr.  J.  B.  Stanley,  and  that  he  was 
troubled  with  insomnia  for  three  weeks.  He  further  stated  to  Dr. 
Hunter,  the  company's  examining  surgeon,  that  he  had  been  treated 
in  a  sanatorium  in  Memphis.  So  far  these  statements  were  absolutely 
true.  It  appears,  however,  from  the  testimony  of  the  physicians  in 
Memphis,  that  this  disorder  was  accompanied  by  acute  dementia;  that 
he  was  nervous  and  in  a  very  anaemic  condition,  amounting  to  pro- 
found autointoxication.  This  malady,  however,  yielded  to  treatment, 
«o  that  in  four  days  Miazza  was  wholly  restored  to  reason,  and  after 
discharge  from  the  sanatorium  was  ultimately  restored  to  what  ap- 
peared to  be  perfect  health.  We  are  not  able  to  say,  as  a  matter  of 
law,  that  the  disclosure  made  by  Miazza  was  not  full  and  complete 
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in  any  reasonable  or  substantial  sense.  The  company  was  notified 
that  he  had  an  attack  of  insomnia  and  nervousness,  necessitating  the 
attendance  of  a  physician  and  his  confinement  in  a  sanatorium;  and 
the  company  must  be  charged  with  knowledge  of  the  symptoms  and 
consequences  which  usually  and  reasonably  result  from  such  an  at- 
tack  And  so  we  conclude  that  the  question  was  properly  left 

to  the  jury  to  saj'  whether  the  disclosure  made  by  Miazza  was  or  was 
not  in  reality  a,  full  and  complete  disclosure  as  to  his  illness  in 
Memphis.  In  this  sense  it  was  not  reversible  error  for  the  court  to 
give  an  instruction  that  the  jury  should  find  for  the  plaintiff  if  they 
believed  that  the  applicant  had  made  no  untrue  statement,  such  as  to 
constitute  misrepresentations  which  were  material  to  the  risk.  We 
are  not  to  be  understood  as  holding  that  in  all  cases  the  question  of 
the  materiality  of  the  misrepresentations  should  be  submitted  to  the 
jury.  We  desire  to  carefully  limit  this  opinion  to  the  facts  of  this 
particular  case.  We  only  hold  that  where  there  has  been  a  disclosure 
of  this  kind,  setting  out  in  general  terms  the  nature  of  the  malady, 
it  becomes  peculiarly  a  question  of  fact  for  the  jury  as  to  whether 
the  applicant  has  sufficiently  gone  into  details  of  his  illness." 


An  Untrue  Answer  in  the  Negative  by  an  Applicant  for  Life  Insntrance 
in  regard  to  his  health,  or  to  his  having  been  treated  by  a  physician, 
does  not  as  a  matter  of  law  invalidate  the  policy,  unless  the  answer 
is  willfully  false,  fraudulently  made,  or  material:  Modern  Woodmen 
of  America  v.  Lawson,  110  Va.  81,  135  Am.  St.  Eep.  927;  March  v. 
Metropolitan  Life  Ins.  Co.,  186  Pa.  629,  65  Am.  St.  Rep.  887.  Other 
recent  decisions  on  this  point  are  Metropolitan  Life  Ins.  Co.  v.  Bru- 
baker,  78  Kan.  146,  130  Am.  St.  Rep.  356;  Mudge  v.  Supreme  Court, 
I.  0.  F.,  149  Mich.  467,  119  Am.  St.  Rep.  686;  Einker  v.  Aetna  Life 
Ins.  Co.,  214  Pa.  608,  112  Am.  St.  Rep.  773;  Blumenthal  v.  Berkshire 
Life  Ins.  Co.,  134  Mich.  216,  104  Am.  St.  Rep.  604;  Franklin  Life  Ins. 
Co.  V.  Galligan,  71  Ark.  295,  100  Am.  St.  Eep.  73. 

The  Question  as  to  What  Law  Governs  an  Insurance  Policy  where  the 
insured  resides  in  one  state  and  the  insurance  company  is  domiciled 
in  another  is  discussed  in  the  recent  cases  of  Stone  v.  Penn  Yan  etc. 
Ry.,  197  N.  Y.  279,  134  Am.  St.  Rep.  879;  Peckham,  for  an  Opinion,. 
29  E.  I.  250,  132  Am.  St.  Eep.  813;  Presbyterian  Ministers'  Fund  v. 
Thomas,  126  Wis.  281,  110  Am.  St.  Rep.  919;  note  to  Grevenig  v. 
Washington  Life  Ins,  Co.,  104  Am.  St.  Rep.  488. 

That  the  Business  of  Insurance  is  a  Matter  Afected  With  Public 
Interest,  see  Attorney  General  v.  Firemen's  Ins.  Co.,  74  K.  J.  Eq.  372,. 
135  Am.  St.  Eep.  708. 


TYNES  V.  STATE. 

[93  Miss.  119,  46  South.  535.] 

UNLAWFUL  COHABITATION.— An  Indictment  Charging 
that  two  named  persons  did  "unlawfully  cohabit  together  and  have 
sexual  intercourse  with  each  other^  they"  not  being  married  to  each 
other,  is  not  bad  because  not  alleging  one  to  be  a  man  and  the  other 
a  woman,     (p.  541.) 

UNLAWFUL  COHABITATION.— To  Admit  Evidence  that  one 
of  the  defendants  indicted  for  unlawful  cohabitation  was  a  married 
man,  when  the  indictment  does  not  expressly  so  allege,  is  not  rever- 
sible error,     (p.  541.) 

UNLAWFUL  COHABITATION.— An  Instruction  is  not  Fatally 
Defective  because  authorizing  the  conviction  of  two  persons  for  un- 
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lawful  cohabitation,  without  finding  that  one  was  a  man  and  the  other 
a  woman,  or  because  omitting  the  word  "unlawfully,"  where,  if  the 
jury  believed  the  evidence,  the  intercourse  was  manifestly  unlawful, 
(p.  541.) 

Indictment  jointly  of  Frank  Tynes  and  Gertrude  Buckles 
for  unlawful  cohabitation.  The  former  was  convicted  and 
appeals.  The  third  instruction  referred  to  in  the  opinion 
is  this: 

"The  court  instructs  the  jury  for  the  state,  that  if  you 
believe  from  the  evidence  in  this  case,  beyond  every  rea- 
sonable doubt,  that  Frank  T.  L.  Tynes  and  Gertrude  Buckles 
had  habitual  sexual  intercourse  with  each  other,  the  defend- 
ant Tynes  is  guilty  as  charged  and  should  be  so  found." 

Clem  Ratcliff,  for  the  appellant. 

George  Butler,  assistant  attorney  general,  for  the  appellee. 

122  CALHOON,  J.  The  material  part  of  the  indictment 
is  in  these  words:  "That  Frank  T.  L.  Tynes  and  Gertrude 
Buckles,  late  of  the  county  aforesaid,  on  the  nineteenth 
day  of  August,  A.  D.  1907,  in  the  county  aforesaid,  did  then 
and  there  willfully  and  unlawfully  cohabit  together  and 
have  sexual  intercourse  with  each  other,  they,  the  said 
Tynes  and  Buckles,  not  then  and  there  being  married  to 
each  other."  The  demurrer  to  the  indictment,  assigning  as 
cause  that  it  did  not  charge  the  one  to  be  a  man  and  the 
other  a  woman  was  properly  overruled:  State  v.  Lashley, 
84  N.  C.  754.  The  parties  could  not  unlawfully  cohabit 
and  have  "habitual  sexual  intercourse,"  being  not  married, 
without  being  man  ^^s  gnd  woman.  The  objection  is  too 
technical.  It  could  not  have  done  any  hurt  to  do  as  the 
court  did — allow  evidence  that  the  appellant  was  a  married 
man. 

The  objections  to  the  granting  of  the  third  instruction 
for  the  state  are  equally  without  merit.  It  is  immaterial 
that  the  charge  did  not  say  that  the  one  was  a  man  and  the 
other  a  woman.  It  is  not  fatal,  on  this  whole  record,  to 
omit  the  word  "unlawfully."  The  charge  was  given  on  the 
facts  before  the  court,  and  if  the  jury  believed  from  the 
proof  that  there  was  habitual  sexual  intercourse  it  was 
manifestly  unlawful.  The  unlawfulness  in  this  case  could 
not  be  controverted  if  the  jury  believed  that  there  was  the 
habitual  sexual  intercourse,  which  was  the  real  point  in 
the  case. 

Affirmed. 


The  Offense  of  Unlawful  Cohabitation  is  discussed  in  the  note  to 
People  V.  Salmon,  113  Am.  St.  Eep,  271.  Subsequent  oases  on  this 
question  are  Boswell  v.  State,  48  Tex.  Cr.  47,  122  Am.  St,  Eep. 
731;  State  v.  McDavitt,  140  Iowa,  342,  132  Am.  St.  Eep.  275. 
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An  Indictment  for  Sape  Need  not  Specify  the  Sex  of  the  defendant, 
nor  of  the  injured  person:  State  v.  Williamson,  22  Utah,  248,  83  Am. 
St.  Rep,  780;  note  to  Smith  v.  State,  80  Am.  Dec.  374:  Taylor  v.  State, 
50  Tex.  Cr.  362,  123  Am.  St.  Eep.  844. 


]\IULLINS  V.  ILLINOIS  CENTRAL  RAILROAD  CO. 

[93  Miss.  184,  46  South.  529.] 

OABBIEB — Offer  to  Pay  Fare  After  Train  Stops  to  Eject  Pas- 
sengrer. — Where  a  crippled  boy  boards  a  train  without  money  to  pay 
his  fare,  and  is  ejected  without  rudeness  at  a  town  which  is  not  a 
stopping  place  for  the  train,  he  has  no  cause  of  action  against  the 
carrier,  although  another  passenger,  after  the  train  was  nearly  at  a 
standstill,  offered  to  pay  his  fare  to  his  destination,     (p,  542.) 

GABBIER, — ^Aftcr  a  Passenger  Befuses  to  Pay  His  Fare,  and 
the  train  is  stopped  to  eject  him,  his  right  to  passage  is  forfeited. 
(p.  543.) 

"W.  R.  Harper,  for  the  appellant. 

Mayes  &  Longstreet  and  J.  M.  Dickinson,  for  the  appellee. 

***  CALHOON,  J.  The  appellant  is  a  crippled  boy,  who 
got  on  the  train  with  his  suit-case  and  no  money  to  go  from 
Brookhaven  to  his  home  at  Hazlehur.st,  a  few  stations  away. 
When  called  on  for  his  fare  he  answered  that  he  had  no 
ticket  nor  money  to  pay  his  fare,  and  was  told  he  would 
have  to  pay  his  fare  or  get  off.  Accordingly  the  conductor, 
with  proper  consideration  for  the  ^^'^  boy,  took  him  as  far 
as  the  town  of  Wesson,  which  town  was  not  a  stopping  place 
for  that  train.  The  conductor  and  the  boy  went  to  the  front 
door  of  the  coach,  and  the  flagman  was  there  to  assist  the 
boy  in  getting  off.  There  was  no  pretense  of  rudeness  on 
the  part  of  the  railroad  operatives.  When  the  train  was 
nearly  at  a  stop  a  gentleman  passenger,  out  of  benevolence, 
offered  to  pay  the  fare  of  the  boy  to  Hazlehurst,  to  which 
point  he  was  destined.  The  conductor  told  the  gentleman 
that  it  was  too  late  to  pay  after  he  had  brought  the  train  to 
a  stop,  and  so  he  put  the  boy  off. 

At  Wesson  the  boy  stopped  at  the  house  of  his  uncle  and 
had  no  trouble  or  inconvenience.  In  short,  no  damage  what- 
ever was  shown.  Wesson  was  within  a  few  miles  of  his 
home,  and  there  was  a  very  short,  and  no  doubt  pleasant, 
delay  in  getting  to  his  home.  He  had  boarded  the  train 
with  design  not  to  pay  fare.  The  very  great  weight  of  au- 
thority is  against  recovery  in  such  a  case  as  this,  and  we 
think  the  conclusion  of  the  court  below  was  a  wise  one.  If 
a  different  rule  were  established,  the  operation  of  railroad 
trains,  so  essential  to  the  welfare  and  convenience  of  the 
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people,  could  be  made  a  mere  plaything  of  recalcitrant  or 
mischievous  passengers.  On  the  declension  of  payment  of 
fare  and  the  stopping  of  the  train,  any  contract,  or  any  right 
to  a  contract,  for  that  passage,  was  forfeited. 

This  we  regard  as  the  true  rule,  and  the  judgment  is  af- 
firmed. 


The  Expulsion  from  a  "Railroad  Train  hy  a  Conductor  of  a  Passenger 
who  neither  pays  his  fare  nor  tenders  ^  ticket  that  evinces  his  right 
to  carriage  is,  in  the  absence  of  unnecessary  force,  not  actionable: 
Shelton  v.  Erie  E.  E.  Co.,  73  N.  J.  L.  558,  118  Am.  St.  Eep.  704.  And 
when  a  conductor  has  given  a  passenger  a  reasonable  opportunity  to 
pay  his  fare,  which  he  persistently  refuses  to  do,  and  has  begun  to 
expel  him,  the  expulsion  may  be  completed,  although  he  thereafter 
tenders  his  fare:  Garrison  v.  United  Eailways  etc.  Co.,  97  Md.  347, 
99  Am.  St.  Eep,  452,  and  see  cases  cited  in  the  cross-reference  note 
thereto.  But  if  a  person  gets  upon  a  railroad  train  without  a  ticket 
and  without  knowing  that  the  train  does  not  stop  at  the  station  of 
his  destination,  he  is  entitled,  upon  payment  or  tender  of  sufficient 
money,  either  by  himself  or  a  third  person,  to  pay  his  fare  to  the 
next  regular  stopping  place,  to  remain  upon  the  train  as  a  passenger, 
and  if  such  payment  or  tender  is  refused,  and  the  conductor  there- 
upon expels  him  from  the  train,  the  expulsion  is  wrongful  and  the 
company  is  liable  in  damages:  Baltimore  etc.  E.  E.  Co.  v.  Norris,  17 
Ind.  App.  189,  60  Am.  St.  Eep.  166. 


MATTHEWS  v.  NEW  ORLEANS  AND  NORTHEASTERN 
RAHjROAD  COMPANY. 

[93  Miss.  325,  47  South.  657.] 

BAILBOAD — Brakeman  Going  Between  Moving  Cars  Contrary 
to  Bules. — Where  a  brakeman,  contrary  to  the  rules  of  the  railroad 
company,  goes  between  moving  cars  to  uncouple  them,  catches  his  foot 
in  an  unblocked  frog,  and  is  run  over  by  the  cars,  there  being  evi- 
dence that  the  rules  were  frequently  disregarded  and  had  not  been 
brought  to  his  attention,  he  is  not  guilty,  as  a  matter  of  law,  of  such 
contributory  negligence  as  will  preclude  recovery  for  his  death,  (p. 
544.) 

RAILROAD — ^Injury  to  Brakeman  Wliile  Violating  Rules. — The 
liability  of  a  railway  company  for  the  death  of  a  brakeman  cannot  be 
avoided  solely  because  at  the  time  he  was  killed  he  was  violating  a 
rule  of  the  company  for  the  protection  of  employes,  when  there  is  evi- 
dence that  the  rule  had  not  been  brought  to  his  attention  and  also 
that  it  had  been  frequently  disregarded,     (pp.  544,  545.) 

RAIIiROAD — Unblocked  Frogs — Contributory  Negligence. — A 
railway  company  owes  its  employes  the  duty  of  blocking  its  frogs  and 
switches.  If  it  fails  to  discharge  this  duty,  a  brakeman  in  coupling 
cars  cannot  be  held,  as  a  matter  of  law,  to  have  accepted  the  risk, 
so  as  to  bar  an  action  for  his  death  in  case  he  catches  his  foot  in  an 
\inblocked  frog  and  is  run  over.     (p.  545.) 

Action,  for  the  death  of  William  Matthews,  a  brakeman, 
while  in  the  employ  of  the  defendant  railroad  company. 
He  was  killed  while  setting  out  cars  of  a  freight  train. 
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There  were  no  witnesses  to  the  accident.  The  testimony 
and  surrounding  circumstances  indicate  that  he  must  have 
gone  between  the  cars  to  uncouple  them.  The  plaintiff 
claimed  that  this  was  necessary,  especially  when  the  cars 
were  on  an  incline  and  taut,  because  the  appliances  were 
defective.  The  plaintiff  also  contended  that  the  frog  where 
the  accident  happened  was  unlocked,  and  that  the  brake- 
man's  foot  was  caught  in  it.  The  defendant  pleaded  con- 
tributory negligence,  and  set  up  a  rule  of  the  company  for- 
bidding employes  to  go  between  moving  cars. 

Williamson  &  Gilbert,  for  the  appellant. 

Bozeman  &  Fewell  and  McWillie  &  Thompson,  for  the  ap- 
pellee. 

337  FLETCHER,  J.  There  was  evidence  offered  in  this 
case  on  behalf  of  the  plaintiff  tending  to  show  that  Mat- 
thews, who  was  a  brakeman  in  the  employ  of  the  defendant 
company,  was  killed  by  a  slowly  backing  train  while  en- 
gaged in  setting  out  a  car  on  an  industrial  ^^'^  track  at 
Carriere ;  that  the  coupling  appliances  on  the  particular  car 
being  handled  were  so  defective  as  to  require  the  flagman 
to  go  between  the  cars  in  order  to  do  the  uncoupling;  that 
the  defendant  company  had  some  of  its  frogs  blocked  and 
some  unblocked,  and  that  the  frog  at  the  point  where  the 
accident  happened  was  unblocked  on  the  day  of  the  acci- 
dent; that  certain  circumstances  indicated  that  Matthews 
caught  his  feet  in  this  unblocked  frog,  and  thereby  lost 
his  life.  It  was  further  shown  that,  while  the  rules  of  the 
company  forbade  all  employes  from  going  between  moving 
cars,  yet  that  this  rule  was  very  commonly  disregarded, 
and  that,  owing  to  the  grade  where  the  switch  was  located, 
the  uncoupling  could  not  be  made  unless  the  train  was  actu- 
ally in  motion,  and  that,  by  reason  of  a  curve  in  the  track, 
the  engineer  could  not  have  seen  Matthews,  when  the  en- 
gineer t'estifies  that  the  brakeman  climbed  on  the  moving 
car.  On  the  part  of  the  defendant  there  was  no  satisfactory 
showing  that  the  rule  relied  on  was  ever  certainly  brought 
to  the  attention  of  Matthews.  Clearly  there  was  a  failure 
to  prove  that  any  conductor  or  yard  foreman  ever  caused 
this  rule  to  be  read  by  Matthews,  as  the  rule  itself  required. 

In  the  light  of  the  evidence  thus  briefly  rehearsed,  we  can- 
not say  as  a  matter  of  law  that  the  brakeman  was  guilty  of 
such  contributory  negligence  as  would  preclude  recovery. 
Of  course,  employes  must  not  willfully  disregard  the  rules 
of  the  company,  but  liability  cannot  be  avoided  solely  on  the 
ground  that  a  rule  has  been  violated,  unless  the  company  is 
itself  without  fault  in  the  promulgation  of  the  rule,  not 
shown  to  have  been  brought  to  the  actual  notice  of  the  em- 
ploye.    To  say  the  least  of  it,  it  was  for  the  jury  to  say 
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whether  this  rule  was  known  to  Matthews,  or  whether,  by 
the  exercise  of  reasonable  diligence  on  his  part,  it  could 
and  should  have  been  known,  and,  further,  whether  by  rea- 
son of  the  frequent  disregard  of  the  rule  hy  employes,  this 
rule  could  be  said  to  have  been  virtually  abandoned:  White 
V.  Louisville  etc.  Ry.  Co.,  72  Miss.  12,  16  South.  248.  Upon 
the  subject  of  unblocked  frogs,  we  feel  it  our  duty  to  say 
•^^**  that  this  question  was  carefully  considered  by  this  court 
in  the  case  of  St.  Louis  &  San  Francisco  R.  Co.  v.  Nicker- 
son,  affirmed  without  a  written  opinion  June  29,  1908.  That 
case  was  almost  identical  on  its  facts  with  the  instant  case. 
There,  as  here,  it  was  the  custom  of  the  company  to  block 
some  of  its  frogs  and  leave  others  unblocked.  There,  as 
here,  the  party  injured  was  a  brakeman  who  caught  his  foot 
in  an  unblocked  frog.  There,  as  here,  there  was  involved 
a  rule  of  the  company  which  was  shown  to  have  been  com- 
monly disregarded.  In  that  case,  however,  all  the  issues 
were  submitted  to  the  jury,  and  a  judgment  based  on  seven 
thousand  five  hundred  dollar  verdict  was  affirmed.  In  that 
case,  upon  the  subject  of  unblocked  frogs,  this  court  ap- 
proved the  doctrine  contended  for  in  4  Thompson  on  the 
Law  of  Negligence,  sections  4324,  4326.     It  is  there  said : 

"That  a  railroad  company  is  liable  in  damages  to  its  em- 
ployes, who  themselves  have  been  guilty  of  no  fault,  for  its 
negligence  in  having  its  switches  so  constructed  as  not  to  be 
reasonably  safe,  having  reference  to  the  nature  of  railway 
switches  and  the  dangers  which  necessarily  attend  them, 
must  be  regarded  as  a  truism,  following  from  the  general 
doctrines  stated  and  illustrated  in  this  chapter.  The  ob- 
servance of  the  rule  of  reasonable  care  is  demanded  of  the 
company,  to  the  end  that  its  switches  shall  be  so  constructed, 
without  impairing  their  efficiency  as  switches,  that  its  em- 
ployes may  pass  over  them  in  the  discharge  of  their  duties 
without  danger. 

' '  The  decisions  of  the  courts  have  been  very  generally  to  the 
effect  that  for  a  railway  company  to  fail  to  block  its  frogs  or 
switches  in  consequence  of  which  failure  its  employes  get 
their  feet  caught  therein  and  are  killed  or  maimed,  does 
not  constitute  actionable  negligence,  but  that  the  risk  of  in- 
jury from  this  source  is  one  of  the  risks  of  the  service  which 
the  employe  accepts.  But  this  is  not  the  universal  doctrine, 
nor  is  it  worthy  of  the  least  commendation.  The  better 
doctrine  is  that  a  railroad  company  owes  its  employes  the 
duty  pf  so  maintaining  the  blocking  in  the  space  between  the 
guard-rails  and  the  main  rail  ^^**  that  the  heels  and  soles  of 
their  boots  will  not  be  caught  therein ;  and  where  there  was 
evidence  tending  to  show  that  the  defendant  was  guilty  of 
negligence  in  that  respect  by  reason  whereof  a  switchman 
caught  his  foot  between  the  guard-rail  and  the  main  rail 
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and  was  run  over,  and  there  was  no  evidence  on  which  it 
could  be  held  as  a  matter  of  law  that  the  deceased  assumed 
the  risk  or  was  guilty  of  contributory  negligence,  it  was  held 
that  the  trial  court  properly  refused  to  take  the  case  from 
the  jury." 

We  are  bound  to  conclude  that  the  peremptory  instruction 
in  this  case  should  not  have  been  given,  but  that  the  case 
should  have  gone  to  the  jury  on  proper  instructions. 

Reversed  and  remanded. 


The  Promulgation  and  Enforcement  of  Bules  for  the  safety  of  his  em- 
ployes is  one  of  the  positive  duties  of  an  employer,  when  the  nature 
of  the  work  requires  it:  Merrill  v.  Oregon  Short  Line  E.  E.  Co.,  29 
Utah,  264,  110  Am.  St.  Eep.  695;  Kluska  v.  Yeomans,  54  Wash.  465, 
132  Am.  St.  Eep.  1121.  As  to  the  effect  of  disobedience,  habitual  or 
otherwise,  of  rule*  after  they  have  been  promulgated,  see  St.  Louis 
etc.  Ey.  Co,  v,  Dupree,  84  Ark.  377,  120  Am.  St.  Eep,  74;  Merrill  v. 
Oregon  Short  Line  E.  E.  Co.,  29  Utah   264,  110  Am.  St.  Eep.  695. 

As  to  Whether  It  is  Contributory  Negligence  for  a  Brakeman  to  go 
between  moving  cars  for  the  purpose  of  uncoupling  them,  see  Eagon 
V,  Toledo  etc.  E.  E.  Co.,  97  Mich.  265,  37  Am,  St.  Eep.  336;  Texas  etc. 
Ey,  Co.  v,  Eobertson,  82  Tex,  657,  27  Am.  St.  Eep.  929;  Missouri  Pac. 
By.  Co.  V.  Jones,  75  Tex.  151,  16  Am,  St,  Eep.  879. 


DALE  V.  GRIFFITH. 

[93  Miss,  573,  46  South,  543.] 

PUBLIC  LAND — Vested  Right  of  Entryman  Before  Patent. — 
After  a  person  entering  a  homestead  has  made  final  proof  entitling 
him  to  a  patent,  he  has  a  vested  right  in  the  homestead,     (p,  547.) 

PUBLIC  LAND — Conveyance  by  Entryman  Before  Patent. — 
A  homestead  entryman  who  makes  final  proof  has  a  right  to  convey 
the  land,  although  the  proof  is  not  forwarded  to  the  land  office  nor 
the  patent  issued.  And  his  grantee,  in  good  faith  and  for  value,  may 
protect  his  title  against  all  the  world,  including  subsequent  grantees  of 
the  grantor,  by  recording  his  deed,     (p,  547,) 

Burke  Hall  entered  the  land  in  controversy  as  a  homestead 
on  August  16,  1893,  He  complied  with  all  the  requirements 
of  the  law,  and  on  November  17,  1899,  gave  notice  that  he 
would  make  final  proof  of  homestead  entry  on  December 
29,  1899,  On  that  date  he  made  his  proofs,  but  did  not 
pay  the  necessary  fee  to  have  them  forwarded  to  the  United 
States  land  office.  On  March  18,  1902,  he  again  gave  notice 
of  an  intention  to  make  final  proof,  and  on  April  29,  1902, 
made  final  proof,  paid  the  required  fee,  forwarded  the  proof 
to  the  register  of  the  land  office,  and  received  a  final  receipt. 
On  November  30,  1901,  after  making  the  first  proof  which 
was  not  forwarded,  but  before  making  the  second  proof 
which  was  forwarded,  he  sold  the  land  to  appellee  Griffith 
for  a  valuable  consideration.  The  deed  was  recorded  De- 
cember 9,  1901.     Griffith  acted  in  good  faith.     On  January 
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1,  1902,  he  leased  the  land  to  Hall  for  the  year  1902.  On 
September  29,  1903,  Hall  executed  a  deed  in  trust  in  favor 
of  appellants.  Dale  &  Sons,  conveying  the  same  land  to  se- 
cure an  indebtedness,  and  on  January  6,  1905,  Hall  executed 
a  second  deed  of  trust  to  secure  the  same  debt.  On  August 
4,  1906,  the  trustee  sold  the  land  in  satisfaction  of  the  debt, 
Dale  &  Sons  becoming  the  purchasers.  Hall  was  in  posses- 
sion of  the  land  at  the  time  of  the  trustee's  sale,  and  the 
appellants  had  no  knowledge  of  his  lease  from  Griffith. 

Livingston  &  Cowart,  for  the  appellants. 

G.  Wood  Magee,  for  the  appellee. 

f^"^^  MAYES,  J.  In  the  case  of  Newkirk  v.  Marshall,  35 
Kan.  77,  10  Pac.  571,  it  is  held  that:  "Under  the  United 
States  homestead  laws,  and  by  a  compliance  with  them,  a 
person  entering  a  homestead,  or  in  case  of  his  death,  his 
widow,  or  in  case  of  the  death  of  both,  his  heirs  or  devisees, 
obtain  a  vested  right  in  the  homestead  at  the  expiration 
of  five  years  from  the  entry  thereof,  and  upon  making  proper 
proof  are  entitled  to  a  patent  for  the  land  from  the  United 
States;  and  as  soon  as  a  person  is  entitled  to  a  patent,  al- 
though it  may  not  yet  have  been  issued,  and  may  not  be 
issued  for  years,  he  or  she  may  contract  and  be  contracted 
with  concerning  the  land,  or  sell  it  or  convey  the  same,  pre- 
cisely the  same  as  though  the  patent  had  already  been  issued. 
Equity,  in  order  to  do  justice  and  to  protect  the  rights  of 
parties  and  to  prevent  frauds,  will  generally  consider  that 
as  having  been  done  which  ought  to  be  done ;  and  in  order 
to  protect  the  rights  of  all  parties,  where  a  patent  is  due, 
but  has  not  yet  been  issued,  equity  will  consider  such  rights 
precisely  the  same  as  though  the  patent  had  in  fact  been 
issued  on  the  very  first  day  on  which  it  ought  to  have  been 
issued." 

This  case  falls  precisely  within  the  rule  laid  down  above. 
The  final  proof  was  made  on  the  twenty-ninth  day  of  Decem- 
ber, 1899,  after  five  years'  residence  and  before  the  expiration 
of  seven  years,  ^"^^  such  being  the  requirement  of  section 
2291  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Stats.  1901,  p.  1390).  The  proof  was  not  forwarded 
because  of  a  failure  to  pay  the  necessary  fees;  but  on  that 
date  the  proof  entitling  Burke  Hall  to  the  patent  was  made, 
and  his  right  became  a  vested  right.  On  the  thirtieth  day 
of  November,  1901,  nearly  two  years  after  making  final 
proof,  but  before  same  had  been  forwarded,  the  land  was 
sold  to  H.  T.  Griffith,  and  his  deed  to  same  duly  recorded. 
Burke  Hall  had  a  perfect  right  under  the  facts  of  this  case, 
to  sell  to  Griffith,  and  if  he  had  the  right  to  sell  Griffith 
could  protect  his  title  by  recording  same  in  the  manner  re- 
quired by  law,  and,  having  done  so,  it  was  notice  to  the 
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world.  It  would  be  absurd  to  hold  that  the  sale  of  the 
land  in  question  was  a  valid  sale,  and  yet  hold  that  the  pur- 
chaser had  no  way  to  protect  his  title.  When  Griffith  re- 
corded his  deed  it  was  notice  to  the  world.  The  case  of 
Bernardy  v.  Colonial  Mtg.  Co.,  17  S.  D.  637,  106  Am.  St.  Rep. 
791.  98  N.  W.  166,  is  directly  in  point. 
Affirmed. 


As  to  the  Title  of  an  Entri/man  on  Public  Lands  Before  Issuance  of 
Patent,  see  Thompson  v.  Basler,  148  Cal.  646,  113  Am.  St.  Rep.  321; 
Waisner  v.  Waisner,  15  Wyo.  420,  123  Am.  St.  Rep.  1081;  McLeod  v. 
Spencer,  21  Okl.  165,  129  Am.  St.  Rep.  774;  Manitou  etc.  Ry.  Co.  v. 
Harris,  45  Colo.  185,  132  Am.  St.  Rep.  140;  Herrick  &  Stevens  v.  Sar- 
gent &  Lahr,  140  Iowa,  590,  132  Am.  St.  Rep.  281.  And  as  to  the 
effect  of  his  conveyance  before  receiving  a  patent,  see  Bernardy  v. 
Colonial  etc.  Mtg.  Co.,  17  S.  D.  637,  106  Am.  St.  Rep.  791. 


HOY  V.  HOT. 

[93  Miss.  732,  48  South.  903.] 

MISTAKE  OF  LAW, — Where  a  Deed  is  Executed  under  the 
mistaken  idea,  derived  from  counsel,  that  the  grantor  has  a  less  inter- 
est in  the  land  than  she  conveys,  she  may  avoid  it.     (p.  549.) 

WILL — Revocation  by  Marriage. — At  the  Common  Law  the 
will  of  a  man  is  not  revoked  by  implication  upon  his  marriage,  unless 
a  child  is  born.  But  the  birth  of  issue  works  a  revocation,  or  at  least 
raises  a  strong  presumption  of  revocation,     (p.  549.) 

WILL. — Implied  Eevocations  of  Wills  are  still  possible  in 
Mississippi,  in  spite  of  the  statutes  on  the  subject  of  revocation,  (p. 
551.) 

WILL. — A  Man's  Will  is  not  Revoked  by  His  Marriage  without 
birth  of  issue,     (p.  557.) 

E.  L.  Brown,  for  the  appellant. 

Mc Willie  &  Thompson,  for  the  appellee. 

750  FLETCHER,  J.  One  Louis  Hoy,  on  the  twenty-third 
day  of  April,  1898,  made  a  will  in  which  he  divided  his  prop- 
erty equally  between  appellee,  Leroy  Hoy,  his  nephew,  and 
his  then  wife,  Ellen  Hoy.  Sometime  thereafter  Ellen  Hoy 
died,  and  in  1900  Louis  Hoy  married  the  appellant,  Chlora 
Hoy,  and  died  without  making  any  express  revocation  of  his 
will.  He  left  no  children  or  descendants  of  "^^^  children. 
Sometime  after  the  death  of  Louis  Hoy,  the  surviving  wife 
and  the  nephew,  Leroy  Hoy,  were  advised  by  counsel  that  the 
widow  had  the  right  to  renounce  the  will  and  thereby  secure 
one-half  of  the  estate;  and  upon  this  understanding  of  the 
measure  of  her  rights  she  executed  a  conveyance  of  all  her 
property  to  appellee,  reserving  a  life  estate  in  the  home  place 
upon  the  further  agreement  by  appellee  that  the  widow  should 
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be  paid  an  annuity  of  seventy-five  dollars.  This  agreement 
was  entered  into  in  the  utmost  good  faith  by  both  parties  to 
the  contract,  and  seems  to  have  been  faithfully  carried  out  by 
Leroy  Hoy,  Appellant,  however,  having  been  advised  that 
the  will  of  her  husband  was  by  operation  of  law  revoked  by 
the  second  marriage,  and  that,  instead  of  being  entitled  to 
one-half  of  the  estate,  she  was  in  fact  the  sole  heir  of  her  hus- 
band, brought  this  suit  to  have  her  deed  of  conveyance  set 
aside,  upon  the  ground  that  it  was  entered  into  under  a  mis- 
apprehension of  her  legal  rights.  The  chancellor,  upon  a- 
record  which  presents  no  issues  of  fact,  dismissed  the  bill ;  and 
from  this  decree  this  appeal  is  prosecuted. 

It  is  argued  on  behalf  of  the  appellee  that,  since  the  deed 
was  executed  with  full  knowledge  of  the  facts,  it  must  stand, 
even  if  conceded  to  have  been  made  under  a  mistake  as  to  the 
law.  We  think,  however,  that  the  purport  and  effect  of  the 
holding  in  Alabama  &  V.  R.  Co.  v.  Jones,  73  Miss.  110,  55  Am. 
St.  Rep.  488,  19  South.  105,  destroy  this  contention.  The 
deed  was  admittedly  executed  in  the  light  of  appellant's 
understanding  of  her  legal  rights  as  derived  from  the  advice 
of  eminent  counsel,  and  it  is  clear  to  us  that  she  would  not 
have  made  the  agreement  had  she  believed  that  she  was  enti- 
tled to  the  entire  estate.  The  mistake,  if  one  was  made,  was 
as  to  her  interest  in  the  property,  and  this  was  a  "mistake  as 
to  her  own  private  legal  rights  and  interests " :  2  Pomeroy  's 
Equity  Jurisprudence,  841  et  seq.  We  are  therefore,  and  for 
the  first  time  in  Mississippi,  called  upon  to  decide  whether  mar- 
riage, without  birth  of  issue,  revokes  the  will  made  by  a  person 
before  marriage,  and  not  in  contemplation  of  marriage. 
There  is  no  dispute  as  to  the  common-law  ''^^  rule  upon  this 
subject.  The  authorities  are  all  agreed  that  at  common  law 
the  will  of  an  unmarried  man  is  not  revoked  by  implication 
upon  his  marriage,  unless  a  child  be  bom  of  such  marriage, 
but  that  the  birth  of  issue  does  work  a  revocation  or  at  least 
raises  a  strong  presumption  that  a  revocation  has  been 
wrought.  This  qualification  of  the  rule  will  be  considered 
presently  in  considering  one  phase  of  the  argument. 

It  is  said,  however,  on  behalf  of  the  appellee,  that  the  stat- 
utes of  Mississippi  provide  a  complete  scheme  by  which  wills 
are  executed  and  revoked ;  that  the  law  of  wills  and  their  revo- 
cation in  this  state  is  all  contained  in  the  statutes,  and  that 
we  need  not  concern  ourselves  with  the  common-law  doctrine 
of  implied  revocations  through  marriage,  or  marriage  and 
birth  of  issue ;  that  sections  4489  and  4490  of  the  Annotated 
Code  of  1892  are  inconsistent  with  any  theory  of  implied 
revocations,  except  such  as  are  there  mentioned  and  provided 
for.  It  must  be  admitted  that  the  argument  is  forceful,  and 
might  prevail,  if  it  were  a  matter  of  first  impression  in  this 
state.     Certainly  this  view  has  been  taken  by  other  courts  of 
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respectable  authority.  Thus  by  the  Civil  Code  of  California 
it  was  provided,  by  section  1292:  "Except  in  the  cases  in  this 
chapter  mentioned,  no  written  will,  nor  any  part  thereof,  can 
be  revoked  or  altered  otherwise  than :  (1)  By  a  written  will  or 
other  writing  of  the  testator,  declaring  such  revocation  or 
alteration,  and  executed  with  the  same  formalities  with  which 
a  will  should  be  executed  by  such  testator;  or,  (2)  by  being 
burnt,  torn,  canceled,  obliterated  or  destroyed  with  the  intent 
and  for  the  purpose  of  revoking  the  same,  by  the  testator 
•himself,  or  by  some  person  in  his  presence,  and  by  his  direc- 
tion." In  construing  this  statute  the  California  court  held 
that:  "The  effect  of  these  provisions  is  to  do  away  with  the 
doctrine  of  implied  revocation,  which  was  for  so  many  years 
a  subject  of  controversy  in  the  English  courts,  and  which, 
in  many  of  the  states  of  this  country  is  still  permitted,  under 
a  clause  in  their  statutes  authorizing  a  revocation  to  be 
■'implied  by  law  from  subsequent  changes  in  ''^^  the  condi- 
tion or  circumstances  of  the  testator'":  In  re  Comassi's 
Estate,  107  Cal.  1,  40  Pac.  15,  28  L.  K  A.  414.  So  in  Texas, 
■where  the  statute  was  substantially  the  same  as  ours  (Pas- 
chal's  Digest,  arts.  5363  and  5364),  it  was  held:  "A  statute 
which  accomplishes  effectually,  as  the  one  under  considera- 
tion does,  by  ingrafting  upon  every  will  the  statute  itself, 
the  purpose  of  protecting,  without  revocation,  the  interest  of 
after-born  children,  evidences  that  it  was  not  the  intention  of 
the  legislature,  in  providing  how  wills  might  be  revoked,  or 
for  what  causes,  to  permit  them  to  be  revoked  by  implication 
in  order  to  protect  such  persons,  and  thus  let  in  the  claims 
of  all  persons  to  a  part  of  the  estate  who,  but  for  the  will, 
would  be  entitled  to  take  under  the  statutes  regulating  the 
descent  and  distribution  of  the  estates  of  intestates":  Morgan 
v.  Davenport,  60  Tex.  230. 

But  the  difficulty  which  precludes  us  from  adopting  this 
simple  and  apparently  obvious  view  is  that  as  early  as  1854 
the  high  court  of  errors  and  appeals  in  this  state  plainly 
repudiated  this  contention.  By  comparing  our  present  stat- 
ute with  section  15,  chapter  49,  article  1,  page  649,  Hutchin- 
son 's  Code,  it  will  be  seen  that  the  present  statute  is  identical 
with  the  statute  in  effect  in  1854,  and  it  was  then  said:  "It 
is  urged  by  the  counsel  for  the  appellants  that  the  common- 
law  rule,  that  the  marriage  revokes  the  will  of  a  w^oman  be- 
fore marriage,  is  changed  by  the  act  of  1821,  which  pro- 
vides that  'no  devise  made,'  according  to  the  statute,  'or  any 
clause  thereof,  shall  be  revocable  but  by  the  testator  or  testa- 
trix canceling  or  obliterating  the  same,  or  causing  it  to  be 
done  in  his  or  her  presence,  or  by  a  subsequent  will,  codicil,  or 
declaration  in  writing  made  as  aforesaid' :  Hutchinson's  Code, 
p.  649.  This  statute  is,  in  substance,  the  same  as  the  sixth 
section  of  statute  29,  Car.  II.    But    notwithstanding    that 
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statute  and  others  to  the  same  effect  in  this  country,  it  is 
well  settled  in  England  and  the  United  States  that  the  stat- 
ute applies  to  acts  of  direct  and  express  revocation,  and  that 
a  will  may  be  revoked  by  implication  or  inference  of  law  by 
various  ''**^  circumstances  not  within  the  purview  of  the 
statute  (Christopher  v.  Christopher,  Dick.  445;  Doe  v,  Lan- 
cashire, 5  T.  R.  49;  Brush  v.  Wilkins,  4  Johns.  Ch.  506), 
among  which  is  included  the  subsequent  marriage  of  the 
woman  (4  Kent's  Commentaries,  527;  Osgood  v.  Breed,  12 
Mass.  525).  A  doctrine  so  firmly  settled  we  do  not  feel 
■disposed  to  call  in  question":  Garrett  v.  Dabney,  27  Miss. 
335.  This  view  was  clearly  reannounced  in  the  case  of  Jones 
V.  Moseley,  40  Miss.  261,  90  Am.  Dec.  327,  where  it  was  stated 
that  a  will  would  be  impliedly  revoked  by  certain  changes  in 
the  condition  of  the  testator.  So,  in  view  of  the  fact  that  our 
present  statute  has  been  five  times  re-enacted  without  change 
since  the  decision  in  Garrett  v.  Dabney,  27  Miss.  335,  we  can- 
not see  our  way  clear  to  disregard  the  holding  in  that  case, 
sanctioned  as  it  is  by  the  lapse  of  time  and  the  numerous 
readoptions  of  the  statute  so  construed.  We  must  recognize 
the  doctrine  that  implied  revocations  are  still  possible  in  spite 
of  the  statute. 

We  have  seen  that  at  common  law  a  will  was  generally  held 
Jto  be  revoked  by  implication  in  case  of  marriage,  accom- 
panied by  the  birth  of  issue,  but  that  this  result  was  not 
accomplished  by  marriage  alone.  It  is  contended  by  appel- 
lant, upon  principle,  and  upon  the  authority  of  Tyler  v. 
Tyler,  19  111.  151,  In  re  Teopfer's  Estate,  12  N.  M.  372,  78 
Pac.  53,  67  L.  R.  A.  315,  Morgan  v.  Ireland,  1  Idaho,  786, 
Brown  v.  Scherrer,  5  Colo.  App.  255,  38  Pac.  427,  and  Colcord 
V.  Conroy,  40  Fla.  97,  23  South.  561,  that  this  rule  of  the 
common  law,  while  in  force  to  a  limited  extent,  is  yet  so 
modified  of  necessity  by  reason  of  the  change  in  the  status  of 
the  w'ife — a  change  wrought  by  statute,  and  which  permits 
the  wife  to  inherit  directly  from  the  husband — that  marriage 
alone  is  now  sufficient  to  work  an  implied  revocation.  It  is 
said  that  the  reason  why,  at  common  law,  marriage  alone  did 
not  lead  to  revocation,  was  because  by  marriage  no  new  heir 
was  brought  into  the  family,  but  only  a  person  whose  prop- 
erty rights  were  determined  by  the  law  of  dower;  that  the 
wife  never  took  as  heir  upon  the  death  of  her  ''^^  husband, 
but  as  an  incident  to  the  marriage,  and  by  virtue  of  the 
implied  covenants  of  the  marriage  contract.  Therefore  it  is 
said  that,  since  by  our  law  the  wife  is  an  heir,  the  rule  upon 
any  reasonable  or  logical  interpretation  must  be  held  to  be 
now  in  this  state  so  modified  as  to  make  marriage  alone  the 
•equivalent  of  marriage  and  birth  of  issue.  Unquestionably 
this  view  finds  some  support  in  the  authorities  mentioned, 
although  all  of  them,  except  Brown  v.  Scherrer,  5  Colo.  App. 
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255,  38  Pac.  427,  may  be  explained  upon  a  consideration  to  be 
mentioned  presently. 

Looking  at  the  question  alone  from  the  viewpoint  of  the 
reason  of  the  common-law  rule,  it  is  said  that  the  doctrine  of 
implied  revocation  rests,  not  upon  the  view  that  without  a 
revocation  issue  subsequently  born  would  not  otherwise  be 
provided  for,  but  solely  upon  the  ground  that  the  testator 
will  not  be  presumed  to  have  intended  to  disinherit  the  nat- 
ural objects  of  his  bounty.  The  importance  of  this  distinc- 
tion is  obvious.  If  the  first  be  the  correct  view,  the  reason 
of  the  common-law  rule  does  not  wholly  fail  in  this  state, 
since  the  law  makes  special  provision  for  the  wife,  in  that 
she  is  given  the  right  to  renounce  the  will  and  thereby  defeat 
her  husband's  neglect  or  hostility.  But  if  the  second  view 
be  correct,  that  the  will  must  be  held  to  be  revoked  because 
the  testator  is  not  presumed  to  intend  to  omit  the  natural 
objects  of  his  bounty,  this  is  unquestionably  a  valid  argument 
in  favor  of  appellant's  contention.  This  second  view  seems 
to  have  much  weight  with  Chancellor  Kent  in  his  opinion  in 
the  leading  case  of  Brush  v.  Wilkins,  4  Johns.  Ch.  506.  In 
the  opinion  in  this  case  he  says:  "It  had  become  a  settled 
rule  of  law  and  equity,  as  early  as  the  year  1775,  that  im- 
plied revocations  of  wills  were  not  within  the  statute  of 
frauds,  and  that  marriage  and  a  child,  taken  together  (though 
neither  of  them  taken  separately  was  sufficient),  did  amount 
to  an  implied  revocation,  and  that  such  presumptive  revoca- 
tions might  not  be  rebutted  and  controlled  by  circumstances. 
Without  going  minutely  into  all  the  cases,  a  cursory  view  of 
them  will  be  sufficient  to  establish  this  position,  and  it  can 
be  shown  ''^^^  to  have  received  continued  and  unceasing  sanc- 
tion down  to  this  day," 

Let  us  notice  particularly  that  Kent  states  that  the  revoca- 
tion is  only  presumptive,  and  that  this  presumption  may  be 
rebutted  and  controlled  by  circumstances.  It  would  seem 
that  this  idea  is  entirely  consistent  with  the  view  that  the 
rule  is  bottomed  upon  a  presumed  intent,  rather  than  upon 
the  alleged  disinclination  of  the  law  to  leave  an  heir  unpro- 
vided for;  for  if  the  revocation  is  implied  because  of  a 
presumption  as  to  intention,  it  must  be  essentially  a  pre- 
sumption of  fact,  and  hence  a  rebuttable  presumption.  Now, 
if  Kent  is  correct  as  to  this  being  only  a  presumption,  this 
case  was  clearly  properly  decided ;  for  the  will  being  only 
presumptively  revoked,  it  might  well  be  that  the  widow  knew 
of  facts  and  circumstances  which  would  have  tended  to  over- 
throw this  presumption.  If  so,  she  did  no  more,  in  executing 
the  deed,  than  to  compromise  a  doubtful  case,  or,  rather,  to 
decline  a  contest  which  she  might  have  known  would  be 
hopeless.  It  is  no  answer  to  this  observation  to  say  that  the 
burden  of  proof  was  upon  the  appellee  to  show  the  existence 
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of  these  facts  and  circumstances.  That  would,  of  course,  be 
true  in  a  contest  directly  affecting  the  will.  But  this  is  a 
suit  predicated  of  the  contention  that  the  will  was  utterly 
destroyed  by  the  second  marriage,  and  that  the  surviving 
widow  was  certainly  entitled  to  the  property.  If  there  were, 
at  the  time  of  the  settlement  between  the  parties,  unsettled 
issues  of  fact,  which  there  might  well  have  been,  rendering  the 
result  doubtful,  there  was  then  a  sufficient  basis  for  a  set- 
tlement which  the  courts  would  be  slow  to  disturb ;  and  this, 
we  think,  is  what  comes  of  the  view,  that  the  common-law 
rule  rests  upon  a  presumed  intent. 

We  have  intimated  that,  but  for  the  holding  in  Garrett  v. 
Dabney,  27  Miss.  335,  we  would  incline  to  the  view  that  our 
statutes  furnish  an  all-sufficient  scheme  in  which  revocations 
by  implication  have  no  place.  Let  us  see  what  Garrett  v. 
Dabney  does  hold,  and  why  it  holds  it.  The  opinion  in  that 
case  gives,  as  "^^"^  the  sole  reason  for  allowing  implied  revo- 
cations despite  the  statute,  that  the  statute  is  almost  an 
exact  rescript  of  the  statute  of  England  (Stat.  29  Car.  II), 
and  that  the  English  courts,  in  construing  this  statute,  had 
universally  held  that  implied  revocations  are  not  thereby 
abolished.  This  must  mean  that  the  English  statute  was 
adopted  in  Mississippi,  together  with  the  construction  put 
upon  it  by  the  English  courts.  In  other  words,  as  we  see  it. 
our  court,  in  Garrett  v.  Dabney,  construed  our  statute  as 
if  there  was  read  into  it  a  proviso  that  implied  revocations 
would  still  occur  in  case  of  marriage  with  birth  of  issue,  but 
not  in  case  of  marriage  alone.  The  Massachusetts  court,  in 
Swan  V.  Hammond,  138  Mass.  45,  52  Am.  Rep.  255,  held  that 
a  statute  providing,  "but  that  nothing  contained  in  this  sec- 
tion shall  prevent  the  revocation  implied  by  law  from  subse- 
quent changes  in  the  condition  or  circumstances  of  the  tes- 
tator," had  the  effect  of  limiting  an  implied  revocation  to 
the  circumstances  under  which  revocation  would  occur  at 
common  law;  and  to  the  same  practical  effect  is  Brown  v. 
Clark,  77  N.  Y.  369.  If  these  words,  placed  in  a  statute  by 
the  legislature,  work  this  result,  why  is  the  same  result  not 
reached  when  they  are  written  into  the  statute  by  the  court? 

No  more  convincing  discussion  of  this  question  has  been 
called  to  our  attention  than  is  found  in  the  opinion  of  the 
New  Hampshire  court  in  Hoitt  v.  Hoitt,  63  N.  H.  475,  56 
Am.  Rep.  530,  3  Atl.  604.  That  court  held  that  a  subsequent 
marriage  without  birth  of  issue  did  not  revoke  a  will,  and 
upon  the  general  subject  made  these  pertinent  observations: 

"The  English  statute  was  doubtless  the  basis  and  model 
of  our  statute,  directly  or  indirectly;  and  the  proviso  in  the 
latter,  we  think,  is  to  be  regarded  as  merely  explanatory  for 
the  preceding  part  of  the  section,  prescribing  the  manner  of 
express  revocation.     Practically,  and  in  effect,  it  was  an  adop- 
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tion,  under  then  existing  conditions,  of  such  implied  revoca- 
tions as  had  been  introduced  and  established  by  the  English 
courts,  contrary  to  the  plain  meaning  of  the  English  statute, 
and  solely  '''^^  through  the  usurpation  of  legislative  power. 
But  the  English  courts  did  not  go  the  length  of  establishing 
a  rule  that  revocation  might  be  shown  by  any  change  of  cir- 
cumstances affording  satisfactory  evidence  of  the  testator's 
revoking  intention,  but  stopped  far  short  of  it,  and  restricted 
its  application  to  a  few  exceptional  cases,  as  to  which  it  was 
held  the  statute  did  not  apply.  Hence  there  is  no  tenable 
ground  for  holding  that  any  causes  of  revocation  were  in- 
tended by  our  legislature  to  be  embraced  in  the  proviso  to 
the  act  orf  1822,  aside  from  the  existing  exceptions  established 
by  the  English  courts  upon  supposed  equitable  considera- 
tions; and  much  less  can  it  be  held  that  any  alteration  was 
effected  or  intended  by  the  revision  of  1842,  making  the  pro- 
viso a  separate  section  and  slightly  changing  its  phraseology. 
And  as  strongly  tending  to  show  that  the  purpose  of  the  leg- 
islature was  such  as  had  been  indicated,  and  that  such  has 
been  the  universal  understanding  of  the  bar  of  this  state,  it 
is  a  significant  fact  that  no  litigation  has  arisen  as  to  the  legis- 
lative intent,  or  the  meaning  of  the  language  used  in  its  ex- 
pression, during  the  more  than  sixty  years  which  have  elapsed 
since  the  statute  was  first  enacted." 

This  opinion  makes  two  observations  of  value  here:  First, 
that  the  whole  doctrine  of  implied  revocation  is  a  judicial  de- 
feat of  a  plain  legislative  intent,  and  second,  that  it  rests 
upon  equitable  considerations  which  can  only  be  such  as  grow 
out  of  the  manifest  injustice  of  leaving  an  heir  otherwise 
unprovided  for. 

The  question  received  careful  consideration  at  the  hands 
of  the  Minnesota  court  in  the  case  of  Hulett  v.  Carey,  66 
Minn.  327,  61  Am.  St.  Rep.  419,  69  N.  W.  31,  34  L.  R.  A.  384. 
In  view  of  the  fact  that  the  opinion  reviews  the  authorities 
relied  on  by  appellant  and  discusses  the  whole  question,  we 
set  out  the  views  of  this  court  at  some  length.  It  is  there 
said: 

''This  brings  us  to  the  last  and  most  important  question 
in  the  case,  viz. :  Was  the  will  of  Hulett  revoked  by  his  mar- 
riage to  the  respondent?  At  common  law  the  marriage  of  a 
woman  ''^^  absolutely  revoked  her  will.  The  reason  usually 
given  was  that,  a  married  woman  having  no  testamentary 
capacity,  her  will  was  no  longer  ambulatory.  But  the  mar- 
riage of  a  man  did  not  revoke  his  previous  will  in  regard  to 
either  real  or  personal  estate.  This  was  not  considered  such 
a  change  of  condition  as  would  work  a  revocation  by  implica- 
tion or  inference  of  law.  The  reason  usually  given  was  that 
the  law  made  for  the  wife  a  provision,  independently  of  the 
act  of  the  husband,  by  means  of  dower.     But  the  marriage 
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and  the  birth  of  issue  conjointly  revoked  a  man's  will, 
whether  of  real  or  personal  estate ;  these  circumstances  pro- 
ducing such  a  total  change  in  the  testator's  condition  as  to 
lead  to  a  presumption  that  he  could  not  intend  a  disposition 
of  property  previously  made  to  continue  unchanged.  The 
issue,  the  birth  of  which  would  revoke  a  will,  must  have  been 
such  as  could  have  inherited  the  property  which  was  the  sub- 
ject of  the  will,  so  that  the  effect  of  throwing  open  the  prop- 
erty to  the  disposition  of  the  law  would  have  been  to  let  in 
the  after-born  child  or  children,  for  whose  benefit  alone  the 
implied  revocation  obtained.  The  chief  reason  why  marriage 
and  the  birth  of  issue  were  deemed  such  a  change  of  condi- 
tion on  the  part  of  the  testator  as  would  work  a  revocation 
of  his  will  was  that  otherwise  his  issue,  which  was  the  natural 
object  of  his  bounty,  would  be  wholly  unprovided  for,  differ- 
ing in  that  respect  from  the  widow,  for  whom  the  law  had 
made  provision  by  means  of  dower.  Hence  it  seems  to  have 
been  the  rule  that  marriage  and  the  birth  of  issue  would  not 
produce  the  revocation  of  a  will,  where  provision  was  made 
by  the  will  itself  for  the  children  of  the  future  marriage. 
At  common  law  a  married  woman  could  not  inherit  from  her 
husband.  In  case  of  her  husband  dying  intestate,  she  was 
not  entitled  to  anything  out  of  his  estate  except  her  dower. 
While  by  our  statutes  dower  eo  nomine  has  been  abolished, 
yet  the  law  makes  provision  for  the  widow,  independently 
of  the  act  of  the  husband,  much  more  liberal  than  the  com- 
mon law  did.  She  is  entitled,  first,  to  a  life  estate  in  the 
homestead  of  her  deceased  husband,  ''^^  free  from  any  tes- 
tamentary devise  or  other  disposition  to  which  she  shall  not 
have  assented  in  writing,  and  free  from  all  debts  or  claims 
against  his  estate ;  second,  to  an  undivided  third  in  fee  simple, 
or  such  inferior  tenure  as  the  deceased  husband  was  at  any 
time  during  the  coverture  seised  or  possessed  thereof,  of  one 
undivided  third  of  all  other  lands  of  which  the  deceased  was 
at  any  time  during  coverture  seised  or  possessed,  free  from 
any  testamentary  or  other  disposition  thereof  to  which  she 
shall  not  have  assented  in  writing,  but  subject  in  its  just 
proportion  with  other  real  estate  to  the  payment  of  such  debts 
of  the  deceased  as  are  not  paid  from  the  personal  estate. 
Of  the  personal  estate  of  which  her  husband  dies  possessed 
the  widow  is  entitled  to  all  his  wearing  apparel,  his  house- 
hold furniture,  not  exceeding  in  value  five  hundred  dollars, 
other  personal  property  to  be  selected  by  her  not  exceeding 
in  value  five  hundred  dollars,  a  reasonable  allowance  for  her 
maintenance  during  administration,  which,  in  case  the  estate 
is  insolvent,  is  not  to  be  for  more  than  one  year:  Gen.  Stats. 
1894,  sees.  4470,  4471,  4477.  Such  is  the  provision  which  the 
law  makes  for  the  widow.  The  statute  then  provides  that, 
where  the  husband  dies  intestate,  the  residue  of  his  estate, 
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real  and  personal,  shall  descend  and  be  distributed  as  follows : 
First,  to  his  children  and  to  the  lawful  issue  of  any  deceased 
child  by  representation;  second,  if  there  be  no  child,  and  no 
lawful  issue  of  any  deceased  child,  then  to  the  surviving  wife. 
"It  is  mainly  on  this  last  provision  by  which  the  wife  may 
inherit  from  her  husband  that  counsel  for  the  respondent 
base  their  contention  that  in  this  state  marriage  alone  will 
revoke  by  implication  of  law  the  prior  will  of  the  husband. 
Their  argument  may  all  be  summed  up  in  the  proposition 
that,  inasmuch  as  a  widow  may  now  inherit  from  her  bus- 
band  (which  she  could  not  do  at  common  law),  therefore 
marriage  alone  effects  the  same  change  in  the  condition  or 
circumstances  of  the  husband  as  was  effected  under  the  com- 
mon law  by  his  marriage,  and  the  birth  of  issue  who  would 
inherit.  The  courts  of  two  of  three  western  states  have 
taken  substantially  this  position :  ''*'^  See  Tyler  v.  Tyler,  19 
111.  151 ;  Morgan  v.  Ireland,  1  Idaho,  786 ;  Brown  v.  Seherrer, 
5  Colo.  App.  255,  38  Pac.  427,  approved  and  affirmed  in 
21  Colo.  481,  42  Pac.  668.  In  Tyler  v.  Tyler,  19  111.  151,  the 
question  was  not  discussed  at  any  great  length,  and  the 
weight  of  that  case  as  authority  is  somewhat  impaired  by 
the  fact  that  in  a  subsequent  case  the  court  placed  its  re- 
fusal to  reconsider  the  question  mainly  on  the  ground  that 
the  legislature  had  subsequently  enacted  that  marriage 
alone,  without  the  birth  of  issue,  revoked  a  will,  and  hence 
that  any  decision  which  the  court  might  make  would  be 
merely  retroactive.  The  most  able  and  forcible  presenta- 
tion of  the  arguments  on  that  side  of  the  question  is  to  be 
found  in  the  opinion  of  the  Colorado  court  of  appeals  in 
Brown  v.  Seherrer,  5  Colo.  App.  255,  38  Pac.  427.  But, 
after  carefully  considering  all  that  has  been  said  on  that 
side,  we  are  compelled  to  the  conclusion  that  due  weight  has 
not  been  given  to  the  fact  that  the  main  reason  why,  at  com- 
mon law,  marriage  and  the  birth  of  issue  was  deemed  such 
a  change  in  the  condition  or  circumstances  of  the  husband 
as  would  work  an  implied  revocation  of  his  prior  will,  was 
that  otherwise  his  issue  would  be  wholly  unprovided  for,  a 
thing  which  was  not  to  be  supposed  to  have  been  in  the 
contemplation  of  the  testator;  whereas,  under  our  statutes, 
and,  we  assume,  without  special  examination,  under  the 
statutes  of  those  states  in  which  the  decisions  cited  were 
rendered,  even  if  the  will  stands,  very  liberal  provision  has 
been  made  for  the  widow  independently  of  any  act  of  the 
husband.  There  is  a  prevailing  sentiment,  often  expressed 
by  courts  and  text-writers,  that  marriage  alone  should  be 
deemed  such  a  change  in  condition  and  circumstances  as 
will  revoke  a  prior  will.  A  statute  to  that  effect  was  passed 
in  England  in  1837  (Stat.  1  Vict.,  c.  26),  followed  by  the 
enactment  of  statutes  to  the  same  effect  in  many  of  the 
states  of  the  Union.    How  far  this  sentiment  may  have  un- 
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consciously  influenced  the  decisions  referred  to  it  is  impos- 
sible to  say ;  but  no  court  has  ever  assumed  to  hold  on  this 
ground  alone,  and  in  the  absence  of  legislation  affecting  the 
question,  that  the  common-law  rule  "^^^  was  abrogated,  or  so 
far  modified,  that  marriage  would  revoke  a  will. 

''It  is  also  suggested  that  the  common-law  rule  had  its 
origin  in  part  in  the  ancient  desire  to  build  upon  families 
and  family  estates,  a  consideration  which  has  no  place  in 
this  country.  It  is  undoubtedly  true  that  many  of  the  doc- 
trines of  the  common  law  had  their  origin  in  social  or  polit- 
ical conditions  which  have  in  whole  or  in  part  ceased.  But 
this  fact  alone  will  not  usually  justify  courts  in  holding 
that  these  doctrines,  when  once  thoroughly  established,  have 
been  abrogated,  any  more  than  it  would  justify  them  in  hold- 
ing that  a  statute  had  been  abrogated  because  the  reason 
for  its  enactment  had  ceased.  Any  such  rule  would  leave 
the  body  of  the  common  law  very  much  emasculated,  as, 
for  example,  that  pertaining  to  real  estate.  While,  undoubt- 
edly, the  common  law  consists  of  a  body  of  principles  appli- 
cable to  new  instances  as  they  arise,  and  not  of  inflexible 
cast-iron  rules,  yet  where  the  rules  of  the  common  law  have 
become  unsuited  to  changed  conditions,  political,  social,  or  eco- 
nomic, it  is  the  province  of  the  legislature,  and  not  of  the 
■courts,  to  modify  them.  While  we  do  not  wish  to  be  under- 
stood as  intimating  that  no  condition  of  legislation  upon  the 
subject  of  the  rights  of  married  women  in  their  estates  of 
their  husbands  would  effect  by  implication  a  change  of  the 
common-law  rule,  yet  our  conclusion  is  that,  in  view  of  the 
main  reason  upon  which  the  common-law  rule  was  based  that 
marriage  alone  would  not,  but  that  marriage  and  the  birth 
of  issue  conjointly  would,  revoke  the  prior  will  of  a  man, 
and  in  view  of  the  very  liberal  provision  made  by  statute 
for  the  widow,  independently  of  the  act  of  her  husband,  the 
mere  fact  that  she  may  now,  under  the  statute,  in  certain 
contingencies,  inherit  more  from  her  husband,  is  not  suffi- 
cient to  warrant  us  in  holding  that  the  common-law  rule 
has  been  changed,  that  marriage  alone  is  such  a  change  of 
condition  or  circumstances  as  will  work  an  implied  revoca- 
tion of  the  prior  will  of  the  husband.  We  should  have  stated 
that  our  statute  relating  to  the  revocation  of  wills  is 
''^^  substantially,  if  not  literally,  the  same  as  that  of  statute 
29  Car.  II,  which  has  been  so  generally  adopted  by  the  Amer- 
ican statutes." 

This  view  has  been  widely  accepted.  It  is  indorsed  in 
Indiana  (Bowers  v.  Bowers,  53  Ind.  430),  Wisconsin  (In  re 
Lyon's  Will,  96  Wis.  339,  65  Am.  St.  Rep.  52,  71  N.  W.  362), 
Connecticut  (Goodsell's  Appeal,  55  Conn.  171,  10  Atl.  557), 
Maryland  (Roane  v.  Ilollingshead,  76  Md.  369,  35  Am.  St. 
Rep.  438.  25  Atl.  307,  17  L.  R.  A.  592),  and  Maine  (In  re 
Hunt's  Will,  81  Me.  275,  17  Atl.  6S).    All  of  these  cases, 
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while  containing  some  points  of  difference,  support  the  doc- 
trine of  the  Minnesota  case  {66  Minn.  327,  61  Am.  St.  Rep. 
419,  69  N.  W.  31,  34  L.  R.  A.  384)  in  all  substantial  particu- 
lars. At  least  they  announce  the  continued  existence  of  the 
common-law  rule  without  modification,  and  disregard  the  ar- 
gument that  changed  conditions  should  work  a  change  in 
the  rule.  In  the  note  to  Hulett  v.  Carey,  as  reported  in  61 
Am.  St.  Rep.  at  page  431,  it  is  stated  the  common-law  rule 
is  still  in  effect  in  the  United  States  unless  abrogated  by 
statute.  It  is  useless  to  say  that  great  confidence  can  ordi- 
narily be  placed  in  the  accuracy  of  these  careful  and  schol- 
arly notes.  We  think  there  can  be  no  doubt  that  the 
decided  weight  of  authority  inclines  to  the  view  that  a  man's- 
will  is  not  revoked  by  a- subsequent  marriage  without  birth 
of  issue. 

It  would  protract  this  opinion  to  undue  length  to  review 
in  detail  the  authorities  from  Florida,  Idaho,  Illinois,  New 
Mexico,  and  Colorado,  holding  to  the  contrary  view.  They 
are  criticised  in  the  case  of  Hulett  v.  Carey,  66  Minn.  327, 
61  Am.  St.  Rep.  419,  69  N.  W.  31,  34  L.  R.  A.  384.  But  one 
general  observation  may  be  made.  All  of  these  cases,  except 
Brown  v.  Scherrer,  5  Colo.  App.  255,  38  Pac.  427,  are  de- 
cided in  states  where  an  unrevoked  will  would  leave  the 
widow  without  any  redress.  If  it  be  correct,  as  most  of  the 
American  authorities  hold,  that  the  common-law  rule  is  based 
upon  the  consideration  that,  if  the  will  is  permitted  to  stand, 
the  heir  would  not  receive  any  part  of  the  estate,  no  reason 
can  exist  why  the  rule  should  be  altered  in  this  state,  since 
the  widow  is  well  cared  for  by  the  right  to  renounce  the 
will.  It  is  not  an  accurate  statement  of  the  effect  of  our 
''***  statute  that  the  wife  is  placed  in  the  precise  attitude  of 
other  heirs.  She  is  more  than  that.  She  has  the  right  to 
defeat  absolutely  any  effort  of  the  husband  to  prevent  her 
participation  in  the  estate.  In  this  aspect,  the  right  of  re- 
nunciation is  akin  to  that  of  dower.  We  think  that  the  view 
by  which  we  are  bound  is  that  indicated  in  Garrett  v.  Dab- 
ney,  27  Miss.  335,  that  the  English  statute  has  been  incor- 
porated into  our  law,  and  we  cannot  escape  the  conviction 
that  the  statute  must  be  enforced  as  construed  by  the  Eng- 
lish courts. 

Affirmed. 


The  Implied  "Revocation  of  Wills  from  a  Change  in  the  Condition  and 
Circumstances  of  the  testator,  other  than  marriage  or  birth  of  issue,  is 
the  subject  of  a  note  to  Donaldson  v.  Hall,  130  Am.  St.  Eep.  628. 

The  Bevocation  of  a  Will  hy  the  Marriage  of  the  Testator  is  discussed 
in  the  notes  to  Graham  v.  Burch,  28  Am.  St,  Rep.  359;  Young's  Ap- 
peal, 80  Am.  Dee.  517.  The  marriage  of  a  man  did  not,  by  the  com- 
mon law,  revoke  his  will:  Hulett  v.  Carey,  66  Minn.  327,  61  Am.  St. 
Eep.  419.  But  his  marriage,  and  the  birth  of  a  child,  worked  a  rev- 
ocation: Carpenter  v.  Snow,  117  Mich.  489,  72  Am.  St.  Eep.  576.     In 
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niinois  a  marriage  operates,  per  se,  as  a  revocation  of  a  prior  will, 
although  an  antenuptial  contract  was  entered  into  expressly  for  the 
purpose  of  confirming  the  disposition  of  the  property  as  made  by  the 
will:  Hudnall  v.  Ham,  183  HI.  486,  75  Am.  St.  Rep.  124.  As  to 
whether  the  marriage  of  a  woman  revokes  her  will,  see  Kelly  v.  Ste- 
venson, 85  Minn.  247,  89  Am.  St.  Eep.  545;  In  re  Will  of  Lyon,  96 
Wis.  339,  65  Am.  St.  Eep.  52;  Matter  of  McLarney,  153  N.  Y.  416.  60 
Am.  St.  Eep.  664;  Eoane  v.  Hollingshead,  76  Md,  369,  35  Am.  St.  Eep. 
438. 


ALABAMA  AND  VICKSBURG  RAILWAY  COMPANY  v. 

TIRELLI. 

[93  Miss.  797,  48  South.  962.] 

CABBIEB — ^Delivery    of    Goods    Prevented    by    Quarantine. — 

Where  officers  of  a  city  in  which  there  is  a  yellow  fever  panic  order 
a  railroad  cpmpany  not  to  deliver  a  carload  of  bananas  to  the  con- 
signee, and  are  present  and  prepared  to  enforce  the  order,  the  carrier 
is  excused  from  making  the  delivery,  although  the  quarantine  ordi- 
nance under  which  the  officers  are  acting  is  not  applicable  to  the  ship- 
ment in  question,     (p.  560.) 

MeWillie  &  Thompson,  for  the  appellants. 

Bryson  &  Dabney,  for  the  appellees. 

801  FLETCHER,  J.  In  1905,  the  city  of  Vieksburg  was 
in  the  throes  of  a  yellow  fever  panic,  and  the  city  council 
had  by  ordinance  established  a  quarantine  against  all  ba- 
nanas from  New  Orleans.  The  ordinance  further  created  a 
sanitary  commission,  composed  of  the  regular  sanitary  com- 
mittee of  the  board,  the  mayor,  and  city  physician,  and  this 
commission  was  given  power  to  enforce  the  quarantine  regu- 
lations of  the  city.  Appellee  purchased  a  carload  of  ba- 
nanas in  Mobile,  against  which  city  no  quarantine  had  been 
established,  and  the  fruit  reached  Vieksburg  over  the  line 
of  appellant's  railway.  Upon  the  arrival  of  the  bananas 
at  Vieksburg,  the  railroad  company  was  notified  by  the  chief 
of  police,  both  verbally  and  by  formal  written  notice,  that 
the  *^^  bananas  must  not  be  delivered  to  appellee,  and  that 
appellee  would  not  be  allowed  to  unload  and  distribute  the 
bananas,  even  if  delivery  were  made.  It  was  shown  that 
the  chief  of  police  was  acting  under  specific  instructions 
from  the  sanitary  commission  as  to  this  particular  shipment. 
The  railway  company,  under  these  circumstances,  declined 
to  deliver  the  bananas;  and,  appellee  refusing  to  direct  any 
other  disposition,  the  car  was  attempted  to  be  returned  to 
the  shipper,  who,  however,  declined  to  receive  same.  Ulti- 
mately the  car  was  sent  to  New  Orleans,  and  the  fruit  was 
wholly  destroyed  and  lost.  Tirelli  Brothers  brought  this 
suit  against  the  railway  company  for  the  value  of  the  ba- 
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nanas,  and,  the  case  being  submitted  to  the  court  upon  an 
agreed  statement  of  facts,  recovery  was  had  for  the  amount 
sued  for.     Hence  this  appeal. 

Both  sides  rely  upon  the  case  of  Wilson  v.  Alabama  Great 
Southern  R.  Co.,  77  Miss.  714,  78  Am.  St.  Rep.  543,  28  South. 
567,  52  L.  R.  A.  357.  In  that  case  the  railroad  was  held 
liable  for  damages  in  forcing  a  passenger  to  disembark  at 
the  Mississippi  state  line  on  account  of  a  void  ordinance 
of  the  Mississippi  state  board  of  health.  In  this  case  no 
actual  force  was  employed  by  the  Mississippi  authorities  to 
compel  obedience  to  their  orders.  The  ordinance  had  been 
adopted,  and  notice  given  to  the  railroad  companies;  but 
it  does  not  appear  that  any  officers  were  present  to  enforce 
the  orders.  The  only  compulsion  under  which  the  railroad 
company  acted  was  constructive,  and  not  actual — such  com- 
pulsion as  arose  from  the  mere  promulgation  of  the  order. 
But  in  the  case  at  bar  the  chief  of  police  at  Vicksburg  and 
his  cohorts,  backed  by  the  sanction  of  the  city  authorities, 
were  there  physically  and  actually  present,  prepared  to  en- 
force obedience  to  their  orders,  and  the  company  would 
have  inevitably  been  brought  into  collision  with  them,  had 
it  persisted  in  its  purpose  to  deliver  the  car.  In  our  opinion, 
the  case  falls  precisely  within  the  rule  laid  down  in  the 
"Wilson  case:  "The  railroad  company  must  take  the  risk,  as 
all  citizens  do,  as  to  the  validity  of  such  orders,  when  it 
yields  to  the  order  alone;  ^^'^  and  when  its  defense  is,  not 
that  it  yielded  obedience  because  only  of  the  order,  but  be- 
cause also  of  vis  major — a  shotgun  quarantine,  for  exam- 
ple— its  defense  will  be  maintained  if  it  shall  appear  that 
such  vis  major,  such  uncontrollable  necessity,  was  the  real 
cause  of  its  action.  It  need  not  go  to  the  extent  of  actual 
collision  with  force  marshaled  by  necessity,  but  it  must  show 
its  action  was  due  to  such  force  existing  and  capable  of  con- 
trolling its  actions." 

It  is  no  answer  to  this  language  to  say  that  no  ordinance 
of  the  city  prohibited  the  importation  of  bananas  from  Mo- 
bile. This  is  true;  but  the  company  is  not  bound  to  main- 
tain an  armed  force  to  resist  and  overpower  the  marshaled 
hosts  of  the  city  police,  acting  under  instructions  from  the 
executive  department  of  the  city  government.  We  think 
the  judgment  should  have  been  for  appellant. 

Reversed  and  remanded. 


Fcxr  Authorities  Bearing  upon  the  Decision  in  the  Principal  Case,  see 
Wilson  V.  Alabama  etc.  E.  R.  Co.,  77  Miss.  714,  78  Am.  St.  Rep.  543; 
Railroad  Company  v.  O'Donnell,  49  Ohio  St.  489,  34  Am.  St.  Rep.  579; 
Bennett  v.  American  Express  Co.,  83  Me.  236,  23  Am.  St.  Eep.  774. 
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HANCOCK    COUNTY    v.    IMPERIAL    NAVAL    STORES 

COMPANY. 

[93  Miss.  822,  47  South.  177.] 

TAXATION. — ^A  License  to  Go  upon  Land  and  Extract  Resin 

■or  turpentine  from  standing  trees  is  not  taxable  as  an  interest  in  the 
land  itself,     (p.  564.) 

LICENSE. — A  License  to  Go  upon  Land  and  Extract  the  Eesin 
-or  turpentine  from  trees  standing  thereon  does  not  pass  title  to  the 
resin  or  turpentine  until  it  is  severed  from  the  trees,     (p.  566.) 

LEASE. — No  Particular  Form  of  Expression  is  Necessary  to 
constitute  a  writing  a  lease,  so  long  as  the  intention  of  the  parties  is 
stated,     (p.  566.) 

LICENSE — ^Permission  to  Extract  Resin  from  Trees. — An  in- 
strument, although  styled  a  lease,  whereby  one  of  the  parties  "bar- 
gains and  leases"  to  the  other  the  pine  timber  on  described  land  "to 
Tse  used  for  turpentine  purposes"  for  a  certain  term,  grants  a  mere 
irrevocable  right,  during  the  life  of  the  contract,  to  enter  upon  the 
land  and  take  from  the  pine  trees  thereon  the  crude  resin  or  turpen- 
tine, and  not  an  interest  in  the  land  as  land.     (p.  567.) 

B.  P.  Harrison,  district  attorney,  and  R.  V.  Fletcher,  at- 
torney general,  for  the  appellant. 

W.  J.  Gex  and  R.  W.  Stontz,  for  the  appellee. 

827  WHITFIELD,  C.  J.  This  case  was  tried  by  agree- 
ment between  the  parties  before  the  judge,  a  jury  being 
waived,  upon  an  agreed  statement  of  facts.  The  agreed 
statement  of  facts  is  in  substance  as  follows: 

That  the  plaintiff  possessed  a  turpentine  license  or  right, 
evidenced,  in  the  only  parts  necessary  for  our  consideration, 
by  the  following  instrument : 

^'John  Smith  to  Imperial  Naval  Stores  Co.,  State  of  Missis- 
sippi, Hancock  County. 

"This  agreement,  made  and  entered  into  on  this  the  23d  day 
■of  May,  A.  D.  1902,  by  and  between  the  Imperial  Naval 
Stores  Company,  of  Hancock  County,  Mississippi,  and  the 
said  John  Smith  of  said  county  and  state,  witnesseth  as  fol- 
lows, to  Avit:  The  said  John  Smith  hereby  bargains  and 
leases  to  the  Imperial  Naval  Stores  Company,  all  the  pine 
timber  on  the  following  described  land,  to  wit.:  ....  in 
Hancock  county,  Mississippi,  to  be  used  for  turpentine  "pur- 
poses for  the  term  of  three  years  from  date  of  cutting  boxes ; 
said  lease  not  to  exceed  ten  years  from  date.  The  said  Im- 
perial Naval  Stores  Company  agrees  to  pay  $12.50  per  thou- 
sand boxes  for  said  lease ;  the  sum  of  $500  being  paid,  and 
said  Imperial  Naval  Stores  Company  to  pay  the  balance 
when  trees  are  boxed  and  counted. 

"Given  under  my  hand  and  seal,  this  the  23d  ^^^  day  of 
May,  A.  D.  1902. 

"JOHN  J.  SMITH.     [Seal] 

"Witnesses:  TIIOS.  HAITHCOKE. 
JOSEPH  DAVIS. 

Am.  St.  Bep^  Vol.  136 — 36 
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"State  of  Mississippi,   1 
"Hancock  County,        J 

"Personally  appeared  before  me,  J.  P.  Mauffray,  a  mem- 
ber of  the  board  of  supervisors  of  the  county  of  Hancock^ 
and  said  state,  the  within  named  Jno.  J.  Smith,  who  ac- 
knowledged that  he  signed  and  delivered  the  foregoing  in- 
strument on  the  day  and  year  therein  mentioned. 

"Given  under  my  hand  this  the  11th  day  of  September,. 
A.  D.  1902. 

"J.  P.  MAUFFRAY. 
"M.  B.  S." 

That  said  lease,  license,  or  grant,  by  whatever  words  it 
may  be  called  by  the  court,  was  duly  assessed  at  the  sum  of 
fifty  cents  per  acre  on  said  turpentine  right,  for  every  acre 
of  land  embraced  in  said  lease,  by  the  assessor  of  Hancock 
county,  on  the  land-roll  of  said  county,  as  an  interest  in  the 
said  lands,  and  that  the  assessment-roll  was  dulv  approved 
by  the  board  of  supervisors  at  a  regular  meetmg  thereof, 
all  of  which  assessment,  equalization,  and  approval  of  said 
assessment  concerning  said  turpentine  rights  were  had  over 
the  objection  of  said  plaintiff.  That  the  said  plaintiff  is  a 
foreign  corporation  and  is  a  corporation  of  the  state  of  Lou- 
isiana, with  its  principal  place  of  business  in  New  Orleans. 
That  the  said  lands  described  in  said  lease  were  duly  and 
regularly  assessed  at  their  true  and  full  value,  the  said  tur- 
pentine right  thereon  not  having  been  taken  into  consider- 
ation as  affecting  the  actual  assessable  value  of  said  lands, 
which  lands  were  assessed  at  the  same  valuation  they  would 
have  been  assessed  at  had  the  said  turpentine  right  not  ex- 
isted. That  the  purpose  of  presenting  this  cause  is  to  have 
the  court  decide  two  questions:  First,  is  a  turpentine  license, 
right,  or  lease  an  interest  in  lands,  and  so  assessable?  and,, 
second,  if  not,  is  such  license  or  right  assessable  at  all,  and, 
if  so,  is  a  nonresident  corporation  assessable  with  said  right 
or  lease  under  the  laws  of  this  state  ? 

It  is  conceded  that  this  last  proposition  is  not  necessarily 
involved  in  this  record.  The  court  below  held  that  the  in- 
strument passed  no  interest  in  the  land  as  land,  and  that 
it  was  not  assessable.  ®^®  It  is  conceded  in  the  case  that  the 
land  embraced  in  the  instrument  was  assessed  at  its  full 
value  as  land,  and  that  the  pine  trees  were  in  that  assess- 
ment treated  as  part  of  the  land,  both  belonging  to  the  plain- 
tiff. In  treating  of  a  precisely  similar  lease  the  supreme 
court  of  Alabama,  in  the  ease  of  Ashe  Carson  Co.  v.  State, 
138  Ala.  108,  35  South.  38,  said:  "The  statute  above  quoted, 
under  which  it  is  claimed  the  state  has  the  right  to  tax  the 
interest  the  lessees  acquired  under  their  lease  as  an  interest 
in  land,  is  one  which  must  be  strictly  construed  against  the 
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state.  The  purpose  of  the  statute  was  to  tax  the  owner- 
ship of  the  land,  and  when  the  title  to  some  substantial  part 
of  the  land  is  vested  in  one  person,  and  the  general  title  is 
vested  in  another,  the  interests  are  taxable  separately.  It 
does  not  extend  to  a  person  who  has  a  mere  right  to  go  upon 
land  of  another  to  derive  some  profit  therefrom.  Constru- 
ing the  statute  most  strictly  against  the  state  (Cooley  on 
Taxation,  266),  it  would  seem  that  the  right  given  to  the 
lessees  by  the  lessors  und^r  their  contract  to  take  crude  tur- 
pentine from  standing  trees  was  not  a  special  possessory 
interest  in  the  land  itself  within  the  meaning  of  the  statute : 
Kennedy  S.  &  C.  Co.  v.  Sloss  Iron  Co.,  137  Ala.  401,  34  South. 
372.  The  turpentine  was  the  only  thing  to  be  acquired  by 
the  lessees  from  the  timber  and  land.  Under  the  lease  the 
land  and  timber  remained  the  property  of  the  lessors.  The 
sole  object  of  the  lessees  in  entering  into  the  contract  was  to 
extract  from  the  trees  the  crude  turpentine  as  a  product 
from  the  land,  leaving  the  trees  and  the  soil  to  the  lessors, 
the  owners  of  the  land,  after  the  expiration  of  the  lease." 
The  statute  referred  to  by  the  supreme  court  of  Alabama 
is  section  3911,  subdivision  1,  of  the  Code  of  1896,  which 
provides  as  follows:  "Every  separate  or  special  interest  in 
any  land,  such  as  mineral,  timber,  or  other  interest,  when 
such  interest  is  owned  by  a  person  other  than  the  owner  of 
the  surface  or  soil,"  is  subject  to  taxation. 

The  instrument  in  this  Alabama  case  is  substantially  iden- 
tical with  the  instrument  in  this  case,  and  the  decision  of 
the  Alabama  supreme  court  is  squarely  in  point  here.  No 
interest  *^®  in  the  land  passed  by  this  instrument,  and,  by 
whatever  name  it  may  be  called^  it  was  nothing  but  the 
grant  of  a  right  to  take  the  crude  turpentine  from  the  trees 
"during  the  period  stipulated  for  at  the  consideration  named. 
The  crude  resin  or  product  of  the  tree  might  itself  be  taxed 
as  personal  property  when  severed  from  the  tree,  or  the  tur- 
pentine made  from  such  crude  product  itself  be  taxed  as 
personal  property;  but  the  instrument  conveys  no  interest 
in  the  land  as  land.  Now,  the  precise  point  presented  for 
our  determination  is  whether  the  right  granted  by  this  in- 
strument was  taxable  as  an  interest  in  the  land  itself  at 
fifty  cents  per  acre.  It  was  so  assessed  on  the  land-roll,  it 
was  dealt  with  by  the  court  below  in  that  view  alone,  and 
consequently  the  point  made  by  the  learned  attorney  general, 
that  if  we  should  hold  that  the  crude  products  are  taxable 
as  personal  property,  then  this  judgment  should  not  be  re- 
versed under  the  principle  announced  in  Tunica  County  v. 
Tate,  78  Miss.  294,  29  South.  74,  is  not  tenable  on 'the 
point  presented  by  this  record.  It  is  true,  as  held  in  that 
case,  "that  the  law  taxes  the  property,  and  is  not  to  be  de- 
feated by  its  being  put  on  one  assessment-roll  rather  than 
another";  but  dealing,  as  wemust,  on  the  face  of  this  rec- 
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ord,  with  an  assessment  on  this  right  on  the  land  assess- 
ment-roll as  an  interest  in  the  land,  the  only  question  for 
decision  here  is  whether  that  particular  judgment  is  correct. 
All  the  crude  products  obtained  from  these  pine  trees,  or  all 
the  turpentine  made  from  them,  certainly  should  be  assessed 
to  the  appellee,  and  taxes  paid  on  them  by  the  appellee,  just 
as  they  would  be  paid  on  any  similar  personal  property; 
"but  that  is  another  story." 

In  27  American  and  English  Encyclopedia  of  Law,  second 
edition,  at  page  642,  it  is  said  that  "a  license  to  go  on  land 
and  sever  and  remove  the  products  thereof  has  been  held 
to  be  not  such  an  interest  in  the  land  as  is  taxable  as  real 
property,"  and  in  the  note  thereto  certain  authorities  are 
cited,  including  Ashe  Carson  Co.  v.  Sate,  138  Ala.  108,  35 
South.  38.  We  think  this  is  the  correct  announcement  of 
the  law  on  this  point.  In  the  case  of  Millikin  v.  Carmichael. 
139  Ala.  831  226,  101  Am.  St.  Rep.  29,  35  South.  706,  the 
Alabama  supreme  court  held  that  a  turpentine  lease  was 
valid  without  the  wife's  having  joined  in  the  acknowledg- 
ment of  the  lease,  though  the  subject  matter,  the  land,  was 
a  homestead.  In  other  words,  the  effect  of  that  decision 
was  squarely  to  hold  that  such  an  instrument  grants  merely 
the  right  of  user  of  the  homestead  for  a  particular  turpen- 
tine purpose,  as  distinguished  from  an  alienation  of  any  in- 
terest therein  as  a  homestead.  There  were  two  such  alleged 
leases  in  that  case,  one  with  such  acknowledgment  and  one 
without  it,  and  the  instrument  first  executed  was  the  one 
without  the  acknowledgment,  and  the  one  which  the  court 
upheld  in  a  contest  between  the  two.  The  case  of  Gex  v. 
Dill,  86  Miss.  10,  38  South.  193,  in  no  way  conflicts  with  this 
view.  It  held  nothing  except  that  an  instrument  like  this 
was  not  revocable  by  the  death  of  the  grantor  when  it  was- 
based  upon  a  valuable  consideration.  In  the  case  of  Orrell 
V.  Bay  Mfg.  Co.,  83  Miss.  800,  36  South.  561,  70  L.  R.  A. 
881,  we  held  that  an  instrument  like  this  does  not  pass  or 
alienate  any  interest  in  the  land  as  land ;  but  that  case  con- 
sidered section  2291  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  Stats.  1901,  p.  1390),  which  declared 
that  "no  part  of  such  land  has  been  alienated,"  etc.,  and 
our  holding,  perfectly  sound,  and  which  we  now  affirm,  was 
that  such  an  instrument  as  this  is  no  alienation  of  any  part 
of  the  land  as  land.  That  case  was  thoroughly  well  consid- 
ered, and  the  opinion  in  that  case  by  Judge  Truly  is  full  and 
careful  and  thoroughly  sound,  and  is,  we  think,  decisive  of 
the  controversy  in  this  case. 

In  the  Alabama  case  referred  to  and  criticised  in  Orrell  v. 
Bay  Mfg.  Co.,  83  Mis.^  800,  36  South.  561,  70  L.  R.  A.  881,  to 
wit,  Millikin  v.  Carmichael,  134  Ala.  623,  92  Am.  St.  Rep. 
45,  33  South.  9,  it  seems  to  have  been  conceded  in  argument, 
curiously,  that  the  separate  Lomestead  acknowledgment  was 
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necessary,  and.  secondly,  that  the  instrument  was  violative 
of  the  policy  of  the  federal  statutes  in  respect  to  homesteads. 
We  have  refused  in  the  Orrell  case  to  follow  the  Alabama 
supreme  court  on  the  second  proposition  *^^  that  such  an 
instrument  as  this  is  in  violation  of  the  policy  of  the  federal 
statutes  in  respect  to  homesteads;  and  the  Alabama  supreme 
court  in  the  late  case  of  Millikin  v.  Carmichael,  139  Ala.  226, 
101  Am.  St.  Rep.  29,  35  South.  706,  squarely  held  that  the 
homestead  acknowledorment  was  not  necessary  to  such  an  in- 
strument as  this.  These  two  cases,  Orrell  v.  Bay  ^Ifg.  Co., 
83  Miss.  800,  36  South.  561,  70  L.  R.  A.  881,  and  Millikin 
V.  Carmichael,  139  Ala.  226,  101  Am.  St.  Rep.  29,  35  South. 
706,  in  effect  decide,  also,  as  a  necessary  corollarj%  that  such 
an  instrument  as  this  conveys  nothing  which  in  any  wise 
diminishes  or  impairs  the  value  of  the  land  as  land,  or  of  the 
traes  as  trees.  i\Ir.  Justice  Truly,  in  the  Orrell  case,  quotes 
aijprovingly  from  Bryant  v.  United  States,  105  Fed.  941,  45 
C.  C.  A.  145,  this  passage:  "We  think  it  is  not  a  matter  of 
common  knowledge  that  such  cutting  and  boxing  of  pine 
trees  destroy  the  value  of  the  trees  as  timber,  or  that  it  has 
a  tendency  to  retard  the  growth  of  the  trees.  It  is,  however, 
we  think,  a  matter  of  common  knowledge,  of  which  we  may 
take  notice,  that  on  March  2,  1831 ,  and  long  before  that  date, 
the  'turpentine  business'  was  an  industry  most  prevalent  in 
all  parts  of  the  country  where  there  were  pine  trees  growing 
on  public  lands,  and  if  it  had  been  the  intention  to  protect 
these  public  lands  from  the  ravages  of  that  business  it  would 
have  been  easy  to  make  that  intention  clear  by  the  use  of 
appropriate  words."  We  thoroughly  agree  with  this  state- 
ment that  it  cannot  be  said  to  be  a  matter  of  common  knowl- 
edge that  the  cutting  and  boxing  of  pine  trees  destroys  the 
value  of  the  trees  as  timber ;  and  we  further  agree  that  every- 
where in  the  country  where  pine  trees  were  growing  on  pub- 
lic lands  this  turpentine  business  had  been  in  vogue  since 
before  1831.  It  is  said  in  the  course  of  argument,  and  with 
great  force,  that  if  such  an  instrument  as  this  could  be  held 
to  convey  any  interest  in  the  land  as  land,  then  the  value  of 
the  land  for  assessment  purposes  should  be  reduced  by  the 
value  of  this  interest  in  land  for  assessment  purposes;  the 
one  (the  value  of  the  land)  being  assessed  to  the  grantor, 
®*^  and  the  other  (this  particular  and  special  interest)  being 
assessed  to  the  grantee  in  this  instrument,  so  as  to  avoid 
double  taxation.  But  there  is  no  interest,  as  we  have  held, 
in  the  land  as  land  granted  or  which  passes  by  this  instru- 
ment. See,  as  throwing  material  light  on  this  particular 
point,  Boston  Mfg.  Co.  v.  Newton,  22>ick.  22.  Fall  River  v. 
County  Commrs.,  125  Mass.  567,  and  especially  Hughes  v. 
Vail.  57  Vt.  41,  and  Clove  Spring  Iron  Works  v.  Cone,  56 
Vt.  603.     These  cases,  just  referred  to,  indubitably  establish 
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the  proposition  that  no  title  to  this  crude  resin,  or  turpen- 
tine, passes  under  this  instrument  until  there  shall  have  been 
a  severance  of  it  from  the  trees,  and  it  must  follow,  as  a  neces- 
sary corollary,  that  the  grantee  under  this  instrument  never 
had  any  interest  in  the  land  as  land. 

There  has  been  a  great  deal  of  confusion  in  the  books  about 
what  is  and  what  is  not  a  lease.  Many  cases  are  collected  in 
the  valuable  note  to  Ileywood  v.  Fulmer,  18  L.  R.  A.  491. 
That  case  approves,  and  we  approve,  the  following  definition 
taken  from  12  American  and  English  Encyclopedia  of  Law, 
page  976:  "No  particular  form  of  expression  or  technical 
words  are  necessary  to  constitute  a  lease;  but  whatever  ex- 
pressions explain  the  intention  of  the  parties  to  be  that  one 
shall  devest  himself  of  the  possession  of  his  property,  and 
the  other  shall  take  it  for  a  certain  space  of  time,  are  suffi- 
cient and  will  amount  to  a  lease  for  years  as  effectually  as  .if 
the  most  proper  and  permanent  form  of  words  had  been  made 
use  of  for  that  purpose. "  In  a  number  of  cases  cited  in  the 
note  to  this  case,  a  clear  distinction  is  drawn  between  a  grant 
of  the  right  for  a  term  of  years  to  take  from  certain  premises 
ore  or  mineral,  coupled  with  the  right  of  ingress  and  egress, 
etc.,  to  do  so.  and  an  outright  sale  of  minerals  or  ore  in  place ; 
in  the  last  class  of  cases  it  being  always  held  that  the  con- 
veyance is  an  outright  sale,  and  of  course,  a  conveyance  of 
an  interest  in  the  land.  Speaking  of  these  two  classes  of 
cases,  the  author  of  the  note  then  says:  "But  the  cases  above 
(i.  e.,  those  of  the  first  class  referred  to)  are  to  be  ^'*'*  clearly 
distinguished  from  those  in  which  all  the  minerals  within 
certain  land  are  expressly  conveyed.  Such  a  conveyance 
grants  an  interest  in  the  land,  and  excludes  the  grantor  from 
the  mine."  This  second  class  of  cases  is  well  illustrated  by 
one  of  the  cases  cited  by  the  learned  counsel  for  the  appel- 
lant, to  wit,  Consolidated  Coal  Co.  of  St.  Louis  v.  Baker,  135 
111.  545.  26  N.  E.  651,  12  L.  R.  A.  247.  That  case  held  that 
where  there  was  no  division  of  ownership,  as  between  the  land 
and  the  minerals  in  it,  the  land  should  all  properly  be  as- 
sessed, with  the  fee,  to  the  owner,  but  where  the  fee  and  the 
coal  w^ere  owned  by  different  persons  they  should  be  sepa- 
rately assessed  as  real  estate,  meaning,  of  course,  where  the 
ore  was  still  in  place  in  the  land;  and  that  case  further  held 
that  in  such  case  the  two  assessments  must  equal  the  value 
of  the  land  proper  augmented  by  the  value  of  the  coal,  and 
that  wherever  coal  underlying  the  land,  in  place  in  the  land, 
is  dealt  with,  it  may  be  conveyed  by  a  proper  instrument,  so 
as  to  pass  the  title  to  the  same,  with  the  right  to  mine  it,  and 
that  an  instrument  of  that  sort  is  much  more  than  a  mere 
license  to  enter  and  mine  the  coal.  It  is  a  conveyance  of  the 
•coal  itself,  as  it  lies  in  its  natural  state,  and  the  subject  of 
such  grant  is  real  property  in  the  grantee,  which  is  liable  to 
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taxation  as  such.  But  that  case  was  in  construction  of  chap- 
ter 120  of  the  Revised  Statutes  of  Illinois  of  1874,  set  out  at 
page  549,  and  the  reasoning  set  out  on  page  551  of  135  111., 
and  on  page  652  of  26  N.  E.,  is  simply  to  the  effect  we  have 
previously  stated,  with  this  further  thought:  That  such  coal 
or  mineral  is  to  be  assessed  as  real  estate  while  so  in  place 
in  the  ground,  where  there  is  an  absolute  conveyance  of  the 
coal,  not  where  the  instrument  is  like  the  one  here,  granting 
nothing  but  the  mere  right  to  enter  and  take  away  the  prop- 
erty. This  same  principle  is  announced  in  Sanderson  v.  City 
of  Scranton,  105  Pa.  469,  which  simply  holds  that,  where 
there  is  a  divided  ownership,  there  must  be  a  divided  taxation 
in  cases  of  this  sort. 

It  is  very  aptly  said,  so  aptly  that  we  think  it  worthy  of 
quotation  **^°  as  a  part  of  this  opinion,  by  one  of  the  learned 
counsel  for  the  appellee,  as  follows:  "For  illustration,  if  A 
sells  to  B  the  right  to  gather  all  of  the  pecans  that  shall  be 
produced  on  his  (A's)  pecan  orchard,  or  all  the  grapes  which 
his  vineyard  shall  yield  in  three  years,  certain  it  is  that  such 
privilege  would  not  be  assessable,  because  A  pays  the  taxes 
on  his  lands,  in  assessing  which  the  pecan  orchard  *or  the 
vineyard  is  taken  into  consideration  as  a  part  thereof,  and 
the  fact  that  it  may  bear  fruit  is  considered  as  an  element 
of  value  in  assessing  such  lands,  and  then  B  is  assessed  with 
the  personal  property  as  such ;  that  is  to  say,  the  fruits  after 
they  shall  have  been  gathered.  Any  other  mode  of  taxation 
would  be  inequitable  as  double  taxation.  If  again,  A  were 
to  say  to  B,  'I  give  you  the  right  and  privilege,  for  a  certain 
price,  to  gather  all  of  the  cabbages  that  shall  grow  to  maturity 
upon  a  certain  tract  of  land,  which  I  have  sown  with  cabbage 
seeds,'  certain  it  is  that  all  that  B  could  be  assessed  with 
would  be  the  cabbages,  as  personal  property,  when  gathered. 
Now,  what  is  the  difference  between  the  annual  product  of 
the  pecan  orchard  or  the  vineyard  or  the  cabbage  field,  and 
the  annual  product  of  the  pine  tree?  All  yield  a  yearly 
crop,  and  in  the  cases  of  the  pecan  orchard  and  the  vineyard 
the  fruit  of  the  tree  or  vine  is  what  is  gathered,  while  in  the 
case  of  the  turpentine  it  is  likewise  the  annual  product  of 
the  tree  for  three  consecutive  years  that  is  gathered  by  the 
grantee."  This  seems  to  us  the  very  essence  of  the  whole 
point  involved  in  this  case,  and  the  common-sense  view — the 
view,  too,  supported,  as  we  have  shown,  by  the  authorities. 
We  conclude,  therefore,  that  whatever  this  instrument  may 
be  called  technically,  whether  a  lease  or  a  license,  undoubtedly 
what  it  grants  is  not  any  interest  in  the  land  as  land,  but  a 
mere  irrevocable  right,  during  the  life  of  the  contract,  to  enter 
upon  the  land  and  take  from  the  pine  trees  the  crude  resin 
or  turpentine.  Confining  ourselves  strictly  to  the  precise 
point  presented  for  adjudication  by  this  record,  which  is, 
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merely  and  simply,  whether  this  instrument  passes  any  in- 
terest ^®  in  the  land  as  land,  and  therefore  assessable  as 
land,  we  say  that  it  does  not. 

Wherefore  the  decree  of  the  court  below  is  affirmed. 


Crude  Turpentine  in  Boxes  in  Pine  Trees,  in  a  condition  to  be  dippeil 
up,  or  when  formed  on  the  body  of  the  tree  in  a  state  called  scrape, 
is  personal  property:  Richbourg  v.  Rose,  53  Fla.  173,  125  Am.  St.  Rep. 
1061;  Dickens  v.  State,  142  Ala.  49,  110  Am.  St.  Rep.  17. 

Homestead  Premises  may  be  Leased  for  Turpentine  Privileges  by  the 
husband  alone,  without  the  consent  of  his  wife:  Millikin  v.  Car- 
michael,  139  Ala.  226,  101  Am.  St.  Rep.  29. 


SWANZY  V.  KOLB. 

[94  Miss.  10,  46  South.  549.] 

WILL — Credible  Witnesses. — The  Word  "Credible,"  in  a  statute 
requiring  three  credible  witnesses  to  a  will  disposing  of  real  estate, 
la  synonymous  with  "competent."     (p.  569.) 

WILL — Devisee  as  Witaiess. — Under  a  Statute  providing  that 
if  therft  is  a  devise  or  bequest  to  a  subscribing  witness,  "and  the  will 
cannot  otherwise  be  proved,  such  devise  or  bequest  shall  be  void,  and 
the  witness  shall  be  competent  as  to  the  residue  of  the  will."  the 
words  "otherwise  proved"  refer  to  the  execution  of  the  will,  not  to 
the  contents  thereof,     (pp.  569,  570.) 

WILL — Witnesses. — The  Eule  Requiring  a  Certain  Number  of 
witnesses  to  a  will  is  a  rule  of  validity,  not  merely  of  evidence.  It 
is  a  positive  requirement  of  substantive  law,  not  a  mere  matter  of 
evidence,     (p.  570.) 

WILL — Devisee  as  Witness. — Under  a  Statute  providing  that 
if  a  devise  or  bequest  is  made  to  a  subscribing  witness,  "and  the  will 
cannot  otherwise  be  proved,  such  devise  or  bequest  shall  be  void,  and 
the  witness  shall  be  competent  as  to  the  residue  of  the  will  as  if  nO' 
devise  or  bequest  had  been  made,"  a  will  signed  by  the  statutory 
number  of  witnesses,  one  of  whom  is  a  devisee,  fails  as  to  him,  but 
not  in  its  entirety.  The  annulment  of  the  gift  to  him  leaves  him  a 
competent  subscribing  witness,  and  the  will,  except  as  to  such  gift, 
is  saved,     (p.  572.) 

A  proceeding  was  instituted  by  Joseph  L.  Kolb  and  others 
to  establish  the  will  of  Joseph  Kolb.  The  bill  charged  that 
Kolb  died  leaving  a  will  by  which  he  devised  a  life  estate  to 
his  widow,  with  remainder  to  his  brothers  and  sisters;  that 
the  will  was  given  to  Samuel  Swanzy,  one  of  the  executors 
therein  named,  to  be  probated ;  but  that  the  executor  failed  to 
probate  the  will  and  it  cannot  now  be  found.  The  defend- 
ants answered,  denying  that  Kolb  left  a  will.  The  chancery 
court  rendered  a  decree  establishing  the  will  and  ordering  its 
probate.  The  supreme  court,  at  first,  affirmed  the  decree  of 
the  lower  court  without  written  opinion.  But  subsequently 
the  appellants  filed  a  suggestion  of  error,  calling  attention 
to  the  fact  that  one  of  the  three  witnesses  to  the  will  was 
Newton  Kolb,  one  of  the  devisees  named  in  the  wilL 
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William  Baldwin,  for  the  appellants. 
Leftwich  &  Tubb,  for  the  appellees. 

13  WHITFIELD,  C.  J.  This  will  required,  to  be  valid, 
three  attesting  witnesses.  Joseph  Kolb,  the  testator,  died  in 
June,  1880.  The  Revised  Code  of  1871,  therefore,  governs. 
Code  of  1871,  section  2388,  provides  as  follows:  "If  not 
wholly  written  and  subscribed  by  himself  or  herself  it  [the 
will]  shall  be  attested  by  three  credible  witnesses  in  case  of 
the  devise  of  real  estate."  The  word  "credible,"  in  this 
statute,  is  synonymous  with  * '  competent. ' ' 

Schouler,  in  the  second  edition  of  his  work  on  Wills,  sec- 
tion 350,  says:  "By  'credible'  witnesses  the  English  law  has 
understood  such  persons  as  were  not  disqualified  from  testi- 
fying in  courts  of  justice  by  mental  imbecility,  crime  or  in- 
terest. In  American  practice  'credible'  signifies  the  same  as 
'competent,'  ....  and  hence  a  person  convicted  of  crime 
might  in  most  states  legally  witness  a  will,  and  the  fact  of 
his  conviction  could  only  be  used  to  impeach  his  testimony. 
Under  the  statute  of  frauds  a  will  of  lands  was  required  to 
be  attested  by  three  or  four  credible  witnesses.  This  was  in- 
terpreted to  mean  competent  witnesses  and  by  the  common- 
law  rules  as  to  competency.  If  a  legacy  or  devise  was  given 
to  a  subscribing  witness,  he  became  incompetent  by  reason" 
cf  interest,  and  the  whole  will  failed,  through  failure  of  the 
proof  requisite  to  establish  the  will."  This  rule,  operating 
the  gross  injustice  of  defeating  the  whole  will,  was  changed 
by  the  English  statute  (Stat.  25  George  II,  c.  6),  which  pro- 
vided that  the  will  should  only  be  invalid  so  far  as  the  in- 
terested Avitness  was  concerned.  Underbill,  in  his  work  on 
Wills,  volume  1,  section  82,  says:  "In  the  United  States  of 
America  the  incapacity  of  an  attesting  witness  to  take  under 
1*  the  will  is  absolute,  except  there  be  the  statutory  number 
of  attesting  witnesses  to  establish  the  will  without  his  testi- 
mony": See,  also,  1  Underbill  on  Wills,  sees.  192,  193. 

Code  1871,  section  1101,  reads  as  follows:  "Sec.  1101.  If 
any  person  shall  be  a  subscribing  witness  to  a  will  wherein 
any  devise  or  bequest  is  made  to  such  subscribing  witness  and 
the  will  cannot  otherwise  be  proved,  such  devise  or  bequest 
shall  be  void,  and  the  witness  shall  be  competent  as  to  the 
residue  of  the  will  as  if  no  such  devise  or  bequest  had  been 
made,  and  shall  be  compelled  to  testify." 

What  is  it  that  is  to  be  thus  ' '  otherwise  proved ' ' — the  con- 
tents of  the  will,  or  the  execution  of  the  will?  The  history 
of  legislation  in  England  and  the  United  States  on  this  sub- 
ject shows  plainly  that  what  is  to  be  thus  "otherwise  proved" 
is  the  execution  of  the  will.  Wigmore  on  Evidence,  volume 
2,  page  1593,  section  1304,  paragraph  2,  says:  "Where  a  stat- 
ute requires  that  execution  be  'proved'  by  a  certain  number 


570  136  American  State  Reports.  [Miss. 

of  witnesses,  that  number  must  be  called,  and  each  must  pre- 
sumably testify  to  all  the  elements  of  a  valid  execution." 
The  following  authorities  show  plainly  that  it  is  the  execu- 
tion of  the  will  which  is  to  be  proved:  2  Wigmore  on  Evi- 
dence, sec.  2048;  1  Wigmore  on  Evidence,  sec.  582;  4  Wig- 
more  on  Evidence,  sec.  2456;  Schouler  on  Wills,  sees.  353, 
357.  The  language  of  Schouler 's  section  353  is,  speaking  of 
subscribing  witnesses  as  to  their  competency  and  the  disquali- 
fication arising  from  interest:  "This  policy  extends  to  those 
beneficially  interested  who  are  not  subscribing  witnesses;  and 
such  persons  cannot  testify  to  the  execution  of  a  will."  Un- 
derbill on  Wills,  volume  1,  section  82,  says:  "As  this  rule 
always  resulted  in  defeating  the  entire  will,  it  was  enacted 
by  statute  of  25  George  II,  chapter  6,  that  the  will  should 
only  be  invalid  so  far  as  the  interested  witness  was  concerned, 
and  that  he  might  testify  as  a  witness  as  to  its  execution." 
To  the  same  effect,  that  it  is  the  execution  of  the  will  which 
is  to  be  "  otherwise  proved, "  or  "  proved, ' '  is  Boone  v,  Lewis, 
103  N.  C.  40,  14  Am.  St.  Rep.  783,  9  S.  E.  644.  The  court 
approvingly  quotes  as  follows:  "In  Taylor  v.  Mills,  1  Moody 
&  R.  288,  it  was  held  by  Lord  ^'^  Denman,  chief  justice,  that 
a  devise  to  a  subscribing  witness  to  the  will  was  void,  although 
there  were  other  witnesses,  sufficient  in  number,  to  prove  the 
will."  To  the  same  effect  is  Sullivan  v.  Sullivan,  106  Mass. 
474,  8  Am.  Rep.  356,  which  points  out  that  it  is  the  execu- 
tion of  the  will  which  is  to  be  thus  "proved,"  or  "otherwise 
proved."  In  1  Jarman  on  Wills,  fifth  American  edition,  page 
192,  statute  of  1  Victoria,  chapter  26,  section  14,  is  quoted, 
which  is:  "That  if  any  person  who  shall  attest  the  execution 
of  a  will  shall  at  the  time  of  the  execution  thereof,  or  at  any 
time  afterward,  be  incompetent  to  be  admitted  a  witness  to 
prove  the  execution  thereof,  such  will  shall  not  on  that  ac- 
count be  invalid."  It  is  thus  made  perfectly  clear  that  what 
in  Code  of  1871,  section  1101,  is  to  be  "otherwise  proved"  is 
the  execution  of  the  will,  and  not  its  contents. 

The  distinction  which  settles  the  controversy  is  this,  as  we 
gather  it  from  the  authorities:  That  the  rule  requiring  three 
competent  witnesses  to  a  will  devising  land,  where  that  num- 
ber is  required,  since  the  statute  of  frauds  was  passed  in 
1678  (Stat.  29  Car.  II,  c,  3),  is  a  rule  of  validity,  and  not  a 
rule  of  evidence.  In  other  words,  since  the  statute  required, 
when  this  will  was  made,  three  competent  witnesses  to  a  will 
devising  land,  and  since  a  subscribing  witness  to  whom  a  de- 
vise was  made  by  that  will  was  not  competent  because  of  his 
interest,  the  whole  will  would  have  failed  prior  to  statute  of 
25  George  II,  chapter  6,  referred  to,  and  now  the  legacy  must 
fail.  In  other  words,  it  is  a  rule  of  substantive  law,  and  not 
a  rule  of  evidence,  that  the  written  attestation  of  three  com- 
petent witnesses  to  the  will  shall  be  essential  to  its  validity; 
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that  is  to  say,  this  written  attestation  of  three  competent  wit- 
nesses is,  by  the  substantive  law,  made  a  solemn  formality 
without  the  observance  of  which  the  will  was  absolutely  void 
in  its  entirety,  and  is  now  void  as  to  the  legacy  to  the  sub- 
scribing witness.  It  is  not  a  mere  matter  of  evidence.  It  is 
a  positive  requirement  of  substantive  law,  without  strict  com- 
pliance with  which — that  is  to  say,  without  the  written  at- 
testation of  the  will  by  three  competent  witnesses — the  will, 
as  *®  stated,  was  originally  wholly  void,  and  is  now  void  as 
to  the  legacies  or  devises  to  interested  subscribing  witnesses. 
All  this  is  made  perfectly  clear  by  the  masterly  treatment  of 
the  matter  by  "Wigmore  in  his  work  on  Evidence,  volume  4, 
sections  2454-2456 ;  section  582,  volume  1 ;  sections  2048,  2049, 
volume  3;  section  1304,  volume  2.  In  section  2456,  para- 
graph 3.  volume  4,  he  says:  **The  attestation  of  a  document 
was  originally  not  a  formality  to  the  validity  of  the  document, 
"but  merely  a  precaution  desirable  for  securing  testimony  to 
the  transaction.  The  noting  of  the  names  of  the  witnesses 
on  the  document  was  thus  only  a  memorandum  for  future 
usefulness.  But  the  statute  of  frauds  introduced,  for  wills, 
the  act  of  attestation  as  a  formality.  This  formality  includes 
two  things:  First,  the  presence  of  the  witnesses  at  the  act  of 
signature  by  the  testator ;  and.  secondly,  the  signature  of  the 
document  by  the  witnesses.  The  two  together  thus  consti- 
tutes an  intrinsic  element  in  the  validity  of  the  document." 
In  section  582  of  volume  1  he  says :  * '  Whether  the  person  at- 
testing a  will  is  eligible  as  such  is  purely  a  question  of  the 
substantive  law  applicable  to  the  validity  of  wills.  The  ob- 
ject of  the  statute  is  not  to  determine  the  competency  of  the 
persons  called  to  testify  to  the  will,  but  to  secure  the  execu- 
tion of  the  will  under  formalities  of  a  special  sort 

Certain  corollaries  ensue  from  this  principle,  and  illustrate  it. 
In  the  first  place,  the  rule  of  validity,  requiring  attestation 
by  certain  persons,  remains  to  be  satisfied,  whether  or  not 
any  one  of  those  persons  appears  as  a  witness.  For  example : 
The  rule  that  certain  of  these  persons  must  be  called  in  pref- 
erence to  others  to  testify  is  a  rule  of  evidence,  independent 
of  the  rule  of  validity,  and  may  be  dispensed  with,  while  the 
latter  remains  in  full  force."  In  section  2049  of  volume  3, 
he  says :  "  In  the  first  place,  the  validity  of  the  will,  as  to  its 
formalities  of  execution,  was  affected  [that  is,  by  the  statute 
of  frauds].  The  act  of  execution,  after  the  statute,  must  in- 
clude the  act  of  signing  by  three  witnesses.  Without  their 
co-operation,  the  will  is  void.  Here  is  no  matter  of  evidence, 
but  of  substantive  law."  In  section  1304,  volume  2,  page 
1593,  he  says:  "From  the  above  requirements  of  the  *''  pres- 
ent rule,  the  following  doctrines  must  be  distinguished:  (1) 
by  the  substantive  law,  prescribing  the  elements  of  a  valid 
■execution,  it  may  be  necessary  to  prove  signing,  delivery, 
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presence  of  the  maker,  and  the  like.  Now,  if  the  present  rule 
in  a  given  jurisdiction  requires  but  one  attestor  to  be  called, 
and  if  he  is  unable  to  testify  to  all  these  elements,  the  present 
rule  is  satisfied;  but  the  elements  of  the  execution  are  not 
yet  made  out,  so  that  the  proponent  may  have  to  call  others 
to  prove  the  remaining  facts  of  the  case.  This,  however,  is 
not  because  of  the  present  rule,  but  because  otherwise  the 
requirements  of  his  particular  case,  under  the  substantive 
law,  are  not  fulfilled.  It  is  to  this  that  the  common  expres- 
sion refers,  in  the  rulings  above  cited,  that  'one  witness  suf- 
fices, provided  he  can  prove  the  requisites  of  a  valid'  execu- 
tion.'" 

We  think,  from  this  masterly  discussion  by  Professor  Wig- 
more  and  from  all  the  other  authorities,  which  we  have  care- 
fully examined,  that  under  Code  of  1871,  section  1101,  the 
devise  to  the  subscribing  witness,  Newton  Kolb,  is  void.  It 
comes  simply  to  this,  under  the  law:  That  until  statute  of 
25  George  II,  chapter  6,  was  passed  in  England — reincorpo- 
rated substantially  in  the  laws  of  the  different  American 
states — a  will  of  land  which  did  not  have  the  proper  number 
of  competent  attesting  witnesses  was  absolutely  void,  and 
that  since  that  statute  and  other  like  statutes — ^we  have  Code 
of  1871,  section  1101,  as  applied  to  this  case — not  the  whole 
will,  but  the  devise  or  legacy  to  the  interested  subscribing 
witness,  is  void;  in  other  words,  the  entire  will,  in  the  one 
case,  fails  because  it  does  not  have  the  solemn  formality  the 
substantive  law  requires  it  to  have  as  essential  to  its  validity 
of  being  attested  in  writing  by  the  required  number  of  com- 
petent witnesses;  and  now,  not  the  whole  will  fails,  but  the 
devise  or  legacy  to  the  interested  subscribing  witness  fails, 
and  that  annulment  of  such  devise  or  legacy  to  the  subscrib- 
ing witness  leaves  him  competent,  and  so  the  required  num- 
ber of  competent  witnesses  is  furnished,  which  saves  the  will 
except  as  to  the  annulled  legacy  or  devise. 

We  ought  to  add  that  on  the  oral  reargument  of  this  cause 
the  **  attention  of  the  court  and  of  counsel  was  directed  to 
the  single  proposition  as  to  whether  the  will  had  been,  by  all 
the  testimony  in  the  case,  legally  established,  and  that  con- 
sideration of  the  question  raised  by  the  suggestion  of  error, 
but  which  was  pressed  by  counsel  for  the  suggestion  of  error 
in  his  original  brief,  was  not  made  prominent. 

It  follows  from  these  views,  that  the  suggestion  of  error 
must  be,  and  it  is  hereby,  sustained,  and  the  original  judg- 
ment will  be  corrected  accordingly. 

Suggestion  of  error  sustained. 

The  Competency  of  Stibscribinfj  Witnesses  to  a  Will  is  the  subject  of 
a  note  to  Stevens  v.  Leonard,  77  Am.  St.  Rep.  459.  If  an  attesting 
witness  is  interested  as  a  devisee  or  legatee  under  the  will,  or  is  to 
derive  a  pecuniary  benefit  or  advantage  from  any  part  of  it,  or  if 
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he  is  interested,  at  the  time  of  attesting,  in  a  religious  or  charitable 
institution  to  be  benefited  thereby,  he  is  not  disinterested  within  the 
meaning  of  the  statute:  Kessler's  Estate,  221  Pa.  314,  128  Am.  St. 
Eep.  741.  The  time  of  qualification  of  a  witness  to  a  will,  by  reason 
of  noninterest,  must  be  referred  to  the  time  of  the  execution  of  the 
instrument:  Historical  Society  v.  Kelker,  226  Pa.  16,  134  Am.  St.  Eep. 
1010. 

As  to  the  Efect  of  a  Devise  or  Bequest  to  a  Subscribing  Witness,  see 
Fisher  v.  Spence,  150  111.  253,  41  Am.  St.  Eep.  360;  In  re  Holt's  Will, 
56  Minn.  33,  45  Am.  St.  Eep.  434, 

The  Attestation  and  Witnessing  of  Wills  is  the  subject  of  a  note  to 
Lane  v.  Lane,  114  Am.  St.  Eep.  209. 


ROBERTS  V.  THOMAS. 

[94  Miss.  219,  48  South.  408.] 

HOMESTEAD. — ^A  Widower  Who  Comes  to  This  State  may  ac- 
quire a  homestead  here,  although  he  temporarily  leaves  his  children 
in  the  state  from  which  he  removes,  to  there  attend,  school,     (p.  573.) 

May  &  Sanders,  for  the  appellant. 
Denny  &  Denny,  for  the  appellee. 

221  FLETCHER,  J.  George  Thomas,  the  appellee,  a 
widower,  moved  to  Mississippi  from  Georgia  some  three  years 
ago,  and  bought  a  house  and  lot  upon  which  he  actually  re- 
sided. He  had  two  boys  who  remained  behind  in  Georgia, 
boarding  with  their  grandfather  and  attending  school,  their 
board  and  tuition  being  paid  by  the  222  father.  The  father 
testifies  that  he  was  holding  the  place  where  he  lived  as  a 
home  for  himself  and  boys,  who  would  rejoin  him  as  soon  as 
they  finished  their  school  course. 

The  sole  question  is  whether  Thomas  had  a  right  to  hold 
this  house  and  lot  as  a  homestead  against  a  purchaser  at  an 
execution  sale.  It  will  readily  be  conceded  under  all  the  au- 
thorities that  appellee  was  the  head  of  a  family,  and  that  he 
could  send  his  children  away  from  home  to  attend  school 
without  forfeiting  his  right  to  the  homestead,  provided  he 
continued  to  reside  in  the  home.  It  is  difficult  to  see  how  the 
case  can  be  different  merely  because  the  boys,  who  are  tem- 
porarily absent  at  school,  have  never  actually  and  physically 
resided  in  the  home,  provided  there  is  always  present  their 
intention  to  do  so  as  soon  as  their  school-days  are  over.  The 
authorities  cited  for  appellant  are  not  in  point.  Mere  occu- 
pancy certainly  is  not  sufficient ;  but,  when  that  occupancy  is 
coupled  with  residence,  citizenship,  and  the  status  of  being 
the  head  of  the  family,  the  right  is  perfect,  and  cannot  be 
defeated  because  the  children  have  chosen  to  remain  at  school 
when  the  father  removed,  rather  than  go  through  the  useless 


574  136  American  State  Reports.  [Miss. 

ceremony  of  coming  to  Mississippi  for  a  while,  and  then  re- 
turning to  their  school  duties. 

The  learned  chancellor  held  correctly,  and  the  decree  is 
affirmed. 


A  Homestead  Claimant,  Having  a  Wife  and  Three  Minor  Children,  is 
entitled  to  a  homestead  exemption,  although  they  are  not  living  with 
him  at  the  time  of  the  seizure  and  some  of  them  may  have  been  earn- 
ing their  own  support:  Garner  v.  Freeman,  118  La.  184,  118  Am.  St. 
Eep.  361. 

As  to  Who  is  the  Head  of  a  Family  Within  the  Meaning  of  the  home- 
stead laws,  see  the  notes  to  Wike  v.  Garner,  70  Am.  St.  Kep.  107; 
Wade  V.  Jones,  61  Am.  Dec.  586. 


BACOT  V.  STATE. 

[94  Miss.  225,  48  South.  228.] 

UQUOR — ^Unlawful  Sale — Good  Faith  as  Defense. — ^It  is  no  de- 
fense to  a  prosecution  for  the  salje  of  intoxicating  liquor  as  a  beverage 
that  the  seller  in  good  faith  believes  the  liquor  nonintoxicating.  (pp. 
574,  575.) 

Albert  Bacot  was  tried  for  the  unlawful  sale  of  intoxicat- 
ing liquors,  and  convicted.  The  evidence  for  the  prosecution 
showed  that  he  sold  a  beverage  called  "phosphate,"  which 
intoxicated  those  who  drank  it.  He  did  not  deny  selling  the 
beverage,  but  testified  that  he  did  not  know  it  was  intoxicat- 
ing. As  evidence  of  his  good  faith  he  sought  to  show  that 
the  manufacturers  of  the  phosphate  guaranteed  it  nonintoxi- 
cating. The  court  declined  to  admit  such  evidence.  While 
a  witness  in  his  own  behalf,  he  was  asked,  "Would  you  in- 
tentionally sell  any  liquors  that  were  intoxicating?"  The 
state  objected  to  this  question,  and  the  defendant  was  not 
allowed  to  answer.  This  action  on  the  part  of  the  trial  court, 
and  its  refusal  to  give  instructions  relative  to  the  good  faith 
of  the  defendant  in  selling  what  he  believed  to  be  nonintoxi- 
cating liquors,  were  assigned  as  error. 

Clem  V.  Ratcliff ,  for  the  appellant. 

George  Butler,  assistant  attorney  general,  for  the  appellee. 

227  FLETCHER,  J.  This  case  is  totally  unlike  the  cases 
of  King  V.  State,  58  Miss.  737,  38  Am.  Rep.  344,  Bertrand  v. 
State.  73  Miss.  51,  18  South.  545,  and  Goode  v.  State,  87  Miss. 
495,  40  South.  12,  cases  dealing  with  the  sale  of  compounds 
to  be  used  exclusively  for  medical  purposes.  In  that  class 
of  cases  the  substance  was  not  offered  for  sale  as  a  beverage, 
but  as  a  medicine,  and  the  good  faith  of  the  merchant  was 
properly  in  issue.  But  in  this  case  the  so-called  '  *  phosphate ' ' 
was  kept  for  sale  and  sold  as  a  beverage,  and  in  such  cases 


Oet.  1908.]  Saxony  Mills  v.  Wagner.  575 

tlie  seller  must  take  the  risk  and  bear  the  consequences  if 
the  fluid  dispensed  is  in  fact  intoxicating.  Aside  from  the 
well-known  exception  in  the  case  of  pharmaceutical  prepara- 
tions, the  law  punishes  the  fact  of  selling  intoxicants,  regard- 
less of  the  intent  of  the  seller.  He  must  see  to  it  that  the 
beverages  he  dispenses  are  nonalcoholic  to  the  extent  that  in- 
toxication in  any  degree  will  not  be  produced  by  even  exces- 
sive consumption  of  the  beverage.  The  circuit  court  was 
correct  in  excluding  evidence  and  refusing  instructions  rela- 
tive to  the  good  faith  of  the  appellant. 

We  take  occasion  to  say  that  the  sale  of  intoxicating  liquors, 
although  disguised  under  unusual  names  and  unfamiliar 
labels,  will  not  be  encouraged  by  this  court. 

Affirmed. 


Ignorance  That  Liquors  are  Intoxicating  constitutes  no  defense  or  ex- 
cuse for  their  unlawful  sale.  The  seller  must  know  at  his  peril 
whether  or  not  they  are  intoxicating,  and  his  belief  that  they  are  not, 
however  honest,  and  resulting  from  a  guaranty  under  which  he  bought 
them,  is  no  excuse:  Haynes  v.  State,  118  Tenn.  709,  121  Am.  St.  Rep. 
1055.  See,  however.  Reed  v.  State,  53  Tex.  Cr.  4,  126  Am.  St.  Rep. 
765;  Coleman  v.  State,  54  Tex.  Cr.  401,  130  Am.  St.  Rep.  896. 


SAXONY  MILLS  v.  WAGNER. 

[94  Miss.  233,  47  South.  899.] 

ATTACHMENT.— One  Indebted  to  a  Nonresident  cannot  place 
money  on  deposit  in  a  bank,  in  defiance  of  his  creditor's  wishes,  for 
the  purpose  of  conferring  jurisdiction  in  attachment  upon  the  court 
where  the  bank  is  located,     (p.  577.) 

FOREIGN  CORPORATION— Doing  Business  in  State— Juris- 
diction.— A  foreign  corporation  is  not  doing  business  in  a  state,  so  as 
to  be  within  the  jurisdiction  of  its  courts,  where  it  sends  traveling 
salesmen  into  the  state  to  take  orders  which  are  transmitted  to  the 
home  ofiice  and  filled  by  shipments  direct  to  the  purchasers,     (p.  578.) 

FOREIGN  CORPORATION— Service  of  Process  on  Agent. — A 
traveling  salesman  for  a  foreign  corporation,  who  takes  orders  which 
are  transmitted  to  the  home  oflice  and  filled  by  shipments  direct  to 
the  purchasers,  is  not  an  "agent"  of  the  corporation  on  whom  process 
against  it  can  be  served,     (p.  578.) 

FOREIGN  CORPORATION — Service  of  Process  on  Agent. — 
The  "agent"  of  a  foreign  corporation,  on  whom  process  against  it  can 
be  served,  is  not  every  man  intrusted  with  a  commission  or  employ- 
ment, but  some  ofiicer  who,  generally  or  in  some  particular  department, 
has  controlling  authority,     (p.  578.) 

Kimmons  &  Kimmons,  for  the  appellant. 

I.  T.  Blount,  for  the  appellees. 

236  FLETCHER,  J.     The   appellant,   a  nonresident  cor- 
poration, was  sued  in  1905  by  the  appellees  in  the  court  of 


576  136  American  State  Reports.  [Miss. 

Justice  Mauldin  at  Water  Valley  for  damages  on  account  of 
a  shipment  of  flour.  The  suit  was  by  attachijient,  and  in 
order  that  jurisdiction  should  attach  it  was  necessary,  under 
section  133  of  the  Annotated  Code  of  1892,  that  the  defend- 
ant company  "be  found"  in  the  justice's  district  or  have 
property  or  debts  in  such  district.  It  appears  that  Wagner 
&  Co.  were  indebted  to  appellant  in  the  sum  of  eight  hun- 
dred and  thirty-two  dollars  and  fifty  cents,  and,  for  the  evi- 
dent purpose  of  conferring  upon  the  justice  of  the  peace 
jurisdiction  of  the  attachment  suit,  Wagner  &  Co.  deposited 
this  sum  of  money  in  the  Bank  of  Water  Valley  to  the  credit 
of  the  Saxony  Mills,  and  thereafter  sued  out  the  attachment, 
alleging  that  the  Bank  of  Water  Valley  was  indebted  to  the 
Saxony  Mills.  The  bank  answered  the  writ  of  garnishment, 
stating  that  Wagner  &  Co.  had  made  this  deposit,  which  was 
still  in  the  possession  of  the  bank,  but  that  the  Saxony  Mills 
repudiated  the  transaction,  disclaimed  any  ownership  of  the 
fund,  and  declined  to  recognize  the  deposit.  In  addition  to 
this  procedure,  the  summons  in  attachment  was  served  upon 
one  Reynolds,  a  resident  citizen  of  Water  Valley,  who  was  at 
the  time  a  traveling  salesman  in  the  employ  of  the  Saxony 
Mills.  Reynolds  seems  to  have  accepted  service  and  acknowl- 
edged that  he  was  the  agent  of  the  appellant,  and  the  officer 
so  stated  in  his  return.  The  appellant  entered  no  appear- 
ance in  the  case,  and  judgment  was  taken  in  favor  of  Wagner 
&  Co.  as  by  default  for  the  sum  of  one  hundred  and  fifty 
dollars,  and  the  money  in  the  bank  was  subjected  to  the  pay- 
ment of  the  judgment.  It  appears,  however,  that  this  fund 
was  never  so  applied,  but  seems  to  have  been  paid  to  appel- 
lant. However  that  may  be,  it  appears  that  in  September, 
1906,  the  judgment  was  unsatisfied,  and  upon  suitable  gar- 
nishment proceedings  a  debt  due  appellant  by  the  Newburger 
Mercantile  Company  was  sought  to  be  subjected  to  the  pay- 
ment of  the  judgment.  The  sole  defense  interposed  by  the 
Saxony  Mills  is  that  the  judgment  rendered  by  Justice  of 
the  Peace  Mauldin  ^^"^  in  1905  is  void,  because  that  court 
never  acquired  jurisdiction.  The  circuit  court  held  that  the 
judgment  was  not  void,  and  gave  judgment  against  the  gar- 
nishee in  favor  of  appellees,  and  the  Saxony  Mills  prosecuted 
this  appeal. 

It  is  insisted  by  appellant  that  the  act  of  Wagner  &  Co. 
in  depositing  the  money  in  the  bank  to  the  credit  of  the 
Saxony  Mills  was  unsanctioned  by  the  appellant,  and  that 
jurisdiction  could  not  thereby  be  conferred  upon  the  court. 
We  agree  with  this  contention  and  have  no  difficulty  in  con- 
cluding that  one  indebted  to  a  nonresident  cannot  place 
money  on  deposit  in  a  bank,  in  defiance  of  his  creditor's 
wishes,  for  the  purpose  of  conferring  jurisdiction  in  attach- 
ment upon  the  court  where  the  bank  is  located.  This  judg- 
ment must  be  upheld,  if  at  all,  upon  the  theory  that  the  non- 
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resident  company  had  actually  been  served  with  process 
within  the  jurisdiction  of  the  justice  of  the  peace  rendering 
the  judgment.  This  matter,  however,  originated  prior  to  the 
adoption  of  the  present  code.  We  are  not  aided,  in  deter- 
mining this  question,  by  the  provisions  of  sections  919  and 
920  of  the  Code  of  1906,  and  chapter  123,  page  132,  of  the 
Laws  of  1908.  These  new  statutes,  undertaking  to  define 
what  shall  constitute  "doing  business"  within  the  state  and 
who  are  to  be  deemed  agents  of  foreign  corporations  for  the 
purpose  of  process,  are  not  now  before  us.  The  case  at  bar 
is  governed  by  the  general  rules  of  law  on  the  subject  and  by. 
chapter  61,  page  49,  of  the  Laws  of  1894,  which  provides : 

"If  the  defendant  in  any  suit  or  legal  proceeding  be  a 
corporation,  process  may  be  served  on  the  president  or  other 
head  of  the  corporation,  upon  the  cashier,  secretary,  treas- 
urer, clerk  or  agent  of  the  corporation,  or  upon  any  one  of 
the  directors  of  such  corporation;  or  if  the  corporation  be  a 
sleeping-ear  company,  upon  any  conductor  thereof;  or  if  a 
steamboat  company,  upon  the  captain  or  other  officer  of  a 
boat  thereof.  If  no  such  person  or  persons  be  found  in  the 
county,  then  it  shall  be  sufficient  to  post  a  true  copy  of  the 
process  on  the  door  of  the  office  or  principal  place  of  busi- 
ness of  the  corporation.  In  suits  against  ^^^  railroads,  sleep- 
ing-car, telegraph,  telephone,  express,  steamboat  and  insur- 
ance companies  or  corporations,  or  in  suits  against  a  receiver 
or  receivers  in  charge  of  the  property  of  any  such  companies 
or  corporations,  the  process  may  be  served  on  any  agent  of 
the  defendant  or  sent  to  any  county  in  which  the  office  or 
principal  place  of  business  may  be  located,  and  there  served 
as  herein  directed  and  authorized;  or  may  be  served  on  any 
one  of  the  foregoing  officers  of  such  corporation  or  company, 
and  upon  the  secretary,  cashier,  treasurer,  clerk,  depot  agent, 
attorney  or  any  other  officer  or  agent  of  such  receiver  or  re- 
ceivers, or  upon  them  in  person.  When  any  writ  or  process 
against  such  corporation,  company,  receiver  or  receivers  has 
been  returned  executed,  the  defendant  or  defendants  shall  be 
considered  in  court,  and  the  action  shall  proceed  as  actions 
against  natural  persons,  and  all  process  and  notices  to  be 
served  upon  such  companies,  corporations  or  receivers,  may 
be  served  as  herein  directed." 

It  will  thus  be  seen  that  the  statute  makes  special  refer- 
ence to  railroads,  sleeping-car,  telegraph,  telephone,  express, 
steamboat,  and  insurance  companies,  and  provides  for  service 
of  process  upon  such  companies  by  serving  any  of  their 
agents.  It  is  clear  that  no  difficulty  can  arise  in  such  cases, 
because  all  such  companies  hav§  offices  in  the  state,  pay  taxes 
here,  have  important  property  interests  which  the  law  pro- 
tects, and  in  most  cases  have  made  large  and  valuable  invest- 
ments within  our  borders.     This  is  the  class  of  corporations 
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to  which  reference  is  made  by  Justice  "Whitfield  in  his  con- 
curring opinion  in  Illinois  Cent.  R.  Co.  v.  Sanford,  75  Miss. 
862,  23  South.  355,  942.  But  the  appellant  corporation  does 
not  fall  within  this  class.  It  has  no  office  or  place  of  busi- 
ness in  the  state  of  Mississippi.  It  has  its  place  of  business 
elsewhere,  and  sends  its  traveling  salesmen  into  this  state, 
who  take  orders,  which  are  transmitted  to  the  home  office  and 
filled  by  shipment  direct  to  the  purchaser.  The  question  is 
whether  a  court  acquires  jurisdiction  of  a  case  against  such 
a  nonresident  corporation  by  serving  process  upon  a  travel- 
ing salesman.  Is  such  an  employe  an  ^^^  "agent"  of  the 
corporation  within  the  meaning  of  the. statute  above  quoted?' 
It  is  well  settled  that  a  corporation  like  the  appellant  com- 
pany cannot  be  held  to  be  "doing  business"  within  the  state, 
in  the  absence  of  a  statute  enlarging  the  usual  significance 
of  this  well-known  expression.  It  is  hardly  necessary  to  cite 
authority  in  support  of  this  conclusion,  as  there  is  no  intel- 
ligent dissent  among  the  authorities:  See  the  exhaustive  note 
to  Berger  v.  Pennsylvania  R.  R.  Co.  (R.  I.),  9  L.  R.  A.,  N. 
S.,  1214. 

It  is  equally  well  settled  that,  in  the  case  of  a  corporation 
which  is  not  "doing  business"  in  this  state,  service  of  process 
upon  a  mere  soliciting  agent  is  not  sufficient.  Such  an  em- 
ploye is  not  an  agent  of  the  corporation  within  the  meaning 
of  the  statute.  It  is  accurately  stated  by  the  Michigan  court 
that  the  word  "agent"  in  a  statute  like  ours  does  not  mean 
every  man  who  is  intrusted  with  a  commission  or  employment, 
but  designates  the  principal  officers  of  the  corporation,  wha 
either  generally  or  in  respect  to  some  particular  department 
of  the  corporate  business  have  a  controlling  authority,  either 
general  or  special :  Lake  Shore  etc.  Ry.  Co.  v.  Hunt,  39  ^lich. 
469.  It  is  said  again  that  statutes  providing  for  service  of 
process  upon  an  "agent"  of  a  corporation  are  to  be  construed 
"to  include  only  agents  vested  with  some  general  authority 
and  discretion,  and  not  to  extend  to  mere  employes  having- 
no  independent  powers":  19  Ency.  of  PI.  &  Pr.  676;  Fair- 
banks V.  Cincinnati  &  C.  R.  Co.,  54  Fed.  420,  4  C.  C.  A.  403, 
38  L.  R.  A.  271. 

It  follows  from  these  views  that  the  justice's  court  wa» 
wholly  without  jurisdiction  to  render  the  original  judgment, 
and  the  same  is  absolutely  void.  Such  being  the  case,  the 
writ  of  garnishment  against  the  Newburger  Mercantile  Com- 
pany should  have  been  quashed. 

Reversed  and  remanded. 


Jurisdiction  of  Foreign  Corporations  is  the  subject  of  a  note  to  Abbe- 
ville etc,  Co.  V.  Western  etc.  Co.,  85  Am.  St.  Eep.  905.  An  agent  in- 
vested with  the  general  conduct  and  control,  at  a  particular  place,  of 
the  business  of  a  foreign  corporation,  is  its  managing  agent  upon 
whom  service  of  summons  may  be  made  in  an  action  against  the  cor- 
poration: Brown  v.  Chicago  etc.  Ky.  Co.,  12  N.  D.  61,  102  Am,  St.  Eep. 
564. 
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OWENS  V.  YAZOO  M.  V.  RAILROAD  COMPANY. 

[94  Miss.  378,  47  South.  518.] 

RA.IIiROAD. — A  Eule  of  a  Railway  Company  forbidding  the 
family  of  a  foreman  of  a  gang  of  men  living  in  camp-ears  to  live  with 
him  is  immaterial,  in  an  action  against  the  company  by  a  member  of 
a  foreman's  family  injured  while  so  living  with  him,  if  the  rule  has 
been  customarily  disregarded  With  the  knowledge  of  the  company, 
and  has  not  been  brought  to  the  attention  of  the  foreman  or  his 
family,     (pp.  580,  581.) 

BAILBOAD — ^Duty  to  Family  of  Foreman  in  Camp-car. — 
Where  a  railway  company  permits  the  family  of  a  foreman  to  live 
with  him  in  camp-cars,  it  owes  to  members  thereof  the  duty  of  ordi- 
nary care.     (p.  583.) 

RAILWAY — Injury  to  Family  of  Foreman  in  Camp-car, — Where 
a  railroad  company  permits  the  family  of  a  foreman  to  live  with  him 
in  camp-cars  and  his  daughter,  in  walking  on  the  connecting  plank 
from  one  car  to  another,  is  thrown  on  the  rails  by  the  tilting  of  the 
plank,  it  is  a  question  of  fact  tor  the  jury  whether  the  company  dis- 
charged its  duty  of  ordinary  care  toward  her,  it  appearing  that  the 
plank  furnished  for  this  purpose  was  only  twelve  or  fourteen  inches 
wide,  and  that  the  night  before  the  company  moved  the  cars  from  a 
level  track  to  a  place  where  one  rail  was  higher  than  the  other, 
(p.    583.) 

NEGLIGENCE — Taking  Case  from  Jury. — So  Many  Questions 
are  integrated  usually  into  the  solution  of  the  question  of  negligence, 
it  is  so  necessary  to  carefully  examine  all  the  circumstances  making 
up  the  situation  in  each  case,  that  it  must  be  a  rare  case  of  negligence 
which  the  court  should  take  from  a  jury.     (p.  583.) 

M.  B.  Grace,  for  the  appellant. 

Mayes  &  Longstreet  and  C.  N.  Burch,  for  the  appellee. 

3S2  WHITFIELD,  C.  J.  This  action  is  by  Jennie  Owens,  a 
minor,  about  nine  years  of  age  at  the  time  of  the  injury, 
through  her  next  friend,  for  fifteen  thousand  dollars  damages 
for  an  injury  charged  to  have  been  negligently  inflicted  upon 
her  by  the  appellee.  At  the  conclusion  of  the  testimony,  the 
court,  upon  motion  of  appellee,  excluded  the  testimony  of  the 
plaintift*,  and  gave  a  peremptory  instruction  for  the  defend- 
ant, and  this  is  assigned  for  error.  This  case  is  a  very  deli- 
cately balanced  one  upon  its  facts,  and  therefore  a  careful 
statement  of  the  case  will  be  made. 

The  father  of  the  plaintiff  had  been  a  section  foreman. 
He  was  at  the  time  of  his  injury  the  foreman  of  an  extra 
gang.  3*^  One  difference  between  the  two  is  that  the  sec- 
tion foreman  is  stationed  at  a  particular  place,  and  lives  in 
an  ordinary  house  with  his  family,  whilst  the  foreman  of 
an  extra  gang  lives  with  his  family  in  a  set  of  cars  known  as 
"camp-cars";  in  other  words,  in  a  movable  house,  which  is 
taken  hither  and  thither  as  the  railroad  company 's  needs  may 
require.  It  is  quite  clearly  shown  that  it  was  the  practice 
and  custom  of  appellee  to  furnish  such  camp-cars,  and  to 
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allow  the  family  of  the  foreman  to  live  with  him  in  this 
movable  house.  The  camp-cars  in  question  were  composed  of 
several  box-cars.  One  the  foreman  and  his  family  used  as 
a  bedroom.  The  next  they  used  as  a  dining-room,  and  in 
the  others  the  men  composing  the  gang  slept.  Ingress  and 
egress  from  one  of  these  cars  to  the  other  was  effected  by 
means  of  a  door  cut  out  of  the  end  of  these  cars,  of  about 
the  usual  size  of  a  door.  A  small  board,  about  twelve  to 
fourteen  inches  in  width,  and  just  long  enough  to  reach  be- 
tween the  two  cars,  was  used  as  the  platform,  or  rather  foot- 
way, between  the  cars.  When  the  cars  would  be  moved,  this 
board  was  taken  up  and  put  inside  of  a  car.  When  the  cars 
would  stop,  it  was  put  back  again  between  the  doors  of  the 
two  adjoining  cars,  the  bedroom  and  the  dining-room,  by  the 
company.  The  place  on  the  track  at  which  these  camp-cars 
were  first  placed  was  perfectly  level,  and  the  roadbed  prop- 
erly constructed.  This  family,  father,  mother,  and  the 
daughter,  remained  in  these  cars  at  this  original  point  for 
about  three  weeks,  using  this  plank  without  any  accident 
occurring.  One  night  after  this  a  freight  train  of  the  de- 
fendant company  moved  these  cars  from  their  place,  in  order 
to  connect  with  a  car  which  it  was  desired  to  take  away,  and 
when  this  freight  train  turned  the  camp-cars  loose,  instead 
of  placing  them  where  they  had  been,  it  kicked  them  loose 
and  let  them  roll,  to  stop  where  they  might.  They  did  stop 
at  a  different  place  on  the  roadbed,  where  the  track  was  not 
level,  one  rail  being  higher  than  the  other,  inducing  a  slant- 
ing position,  or  incline,  of  the  roadbed,  and  the  roadbed,  at 
this  point,  was  not  ballasted.  The  next  morning,  after  this 
material  change  in  location,  ^**  the  plaintiff  in  attempting, 
for  the  first  time  after  such  change,  to  go  from  the  bedroom 
into  the  dining-car,  stepped  upon  this  connecting  plank,  and 
the  plank  tilted  and  threw  her  down  on  the  rail,  producing 
the  injuries  complained  of.  The  grandfather  of  the  plain- 
tiff, introduced  by  the  defendant  company,  shows  without 
dispute  that  it  was  the  duty  of  the  company  to  furnish  theso 
cars,  and  that  a  plank  or  platform  connecting  the  doors  of 
the  two  adjoining  cars,  in  order  to  be  the  proper  width, 
should  have  been  of  the  width  of  from  two  and  a  half  to 
three  feet,  or  of  the  width  of  the  door.  He  states  that  this 
width  was  the  customary  width,  and  that  the  company 
usually  furnished  that  sort  of  connecting  platform  or  plank. 
The  particular  plank  in  this  case  was  only  twelve  to  fourteen 
inches  in  width.  It  is  made  clear  that  the  company  allowed 
at  the  time  of  this  injury,  and  had  been  allowing,  the  fam- 
ilies of  the  foreman  of  extra  gangs  of  this  sort  to  live  with  them 
in  these  camp-cars,  and  it  is  clear  that  the  company  knew  that 
this  wife  and  daughter  lived  with  the  husband  and  father  in 
these  cars,  and  permitted  them  so  to  live.     That  was  the  cus- 
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tomary  thing  at  the  time  of  this  injur3^  A  rule  seems  to 
have  been  adopted  forbidding  this,  which  rule  was  never 
brought  to  the  knowledge  of  the  plaintiff,  or  her  father  or 
her  mother,  until  after  this  injury,  and  for  that  reason,  of 
course,  cuts  no  figure  in  this  case.  The  girl  in  question  was 
the  average  girl  of  about  nine  years.  There  is  no"  effort,  one 
way  or  the  other,  to  show  precocity  or  dullness  of  intellect. 
It  is  shown  that  when  she  was  about  six  months  old,  she- 
suffered  an  injury  in  one  of  her  hip  bones;  the  result  which 
came  about  was  that  one  leg  was  shorter  somewhat  than  the 
other,  and  caused  her  to  limp,  and,  when  she  walked,  resulted 
in  her  putting  her  toe  to  the  ground  instead  of  her  heel. 
The  testimony  very  satisfactorily  shows  that,  after  treatment 
by  a  reputable  physician  for  a  period  of  two  months  for  this 
ailment  some  six  months  before  this  injury,  this  early  trouble 
had  been  practically  cured,  and  there  is  nothing  whatever  in 
the  testimony  to  suggest  that  her  fall  was  in  any  way  due  to 
this  early  ^^'^  trouble.  That  may  be,  therefore,  put  aside  as 
uninfluential  in  arriving  at  the  proximate  cause  of  this  injury. 
It  also  appears  from  the  testimony  of  the  girl  that  when  she 
put  her  foot  upon  this  little  plank  on  the  morning  of  the 
injur}',  using  it  for  the  first  time  in  that  new  location,  the 
plank  tiUed,  and  she  expressly  states,  with  great  clearness, 
that  it  was  the  slanting  position  of  the  rails,  the  incline  in- 
duced by  the  unlevelness,  which  caused  the  plank  to  tilt,  and 
throw  her  down  on  the  rail.  She  swears  to  this  positively. 
There  is  no  question  here  of  contributory  negligence.  This 
action  is  by  the  child  alone  for  the  injuries  to  herself,  and 
there  is  nothing  in  the  testimony  which  would  warrant  the 
court  in  saying,  as  a  matter  of  law,  that  the  child  herself 
could  be  charged  with  contributory  negligence. 

It  is  very  earnestly  insisted  by  the  appellee  that  these  three 
persons  had  used  this  plank  for  three  weeks  constantly  just 
prior  to  this  injury,  and  that  no  accident  had  happened  dur- 
ing that  time,  and  that  no  complaint  had  been  made  of  the 
plank  as  unsafe,  and  that  from  these  and  other  circumstances 
it  was  clear,  as  a  matter  of  law,  that  this  plank,  constituting 
the  passageway,  was  a  reasonably  safe  passageway;  but  this 
argument  fails  entirely  to  take  account  of  the  very  important 
facts  that  there  had  been  overnight  a  complete  change  in  the 
character  of  the  track  on  which  these  camp-cars  were  left  to 
stand.  The  first  place  had  been  level  and  properly  con- 
structed; the  second  was  unlevel  and  slanting,  and  not  bal- 
lasted— most  material  differences,  entering  into  the  question 
of  the  safeness  of  this  plank  used  as  it  was.  It  might  have 
been  safe  possibly  under  favorable  conditions  as  to  the  level- 
ness  of  track,  and  unsafe  where  it  spanned  the  distance  be- 
tween two  tilted  cars;  and  a  plank  so  small  might  have  been 
seriously  influenced  by  slight  changes  of  this  sort  as  regards 
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its  safeness  for  such  use.  There  is  nothing  in  the  evidence, 
it  must  be  remembered,  to  contradict  the  positive  statement 
of  the  girl  that  her  fall  was  directly  due  to  the  tilting  of 
the  plank,  and  that  that  was  directly  due  to  the  fact  that 
one  rail  was  higher  than  the  other;  in  other  words,  that 
^^**  there  was  a  slanting  attitude  of  the  rail  and  roadbed, 
and,  of  course,  of  the  car.  Then  it  is  most  earnestly  insisted 
that  the  testimony  of  different  witnesses  shows  that  this  ap- 
pliance was  safe;  that  the  railroad  had  furnished  the  usual 
passageway ;  that  it  had  done  what  its  custom  and  practice 
required,  and  that  the  passageway  which  it  furnished,  to  wit, 
this  plank,  was  a  reasonably  safe  appliance;  and  that  this 
appeared  so  clearly  that  the  court  could  know  it  to  be  so 
safe  from  this  testimony  as  a  matter  of  law.  But  this  argu- 
ment overlooks  two  most  material  facts :  First,  the  differences 
we  have  just  pointed  out  in  the  two  locations  of  the  camp- 
cars;  and,  secondly,  the  potent  fact  that  this  very  man  had 
testified  that  such  plank,  to  conform  to  the  usage  and  custom 
of  the  company,  had  to  be  from  two  and  a  half  to  three  feet 
wide,  whereas  this  one  was  only  twelve  to  fourteen  inches 
wide.  Finally,  it  is  most  earnestly  argued  that  this  little 
girl,  at  most,  could  only  be  said  to  be  a  mere  licensee;  that 
she  had  no  contract  relation  with  the  company;  that  there 
was  no  privity  of  contract,  and  no  relationship  resulting  from 
contract  between  her  and  the  company;  and  that  as  a  result 
of  this  the  company  owed  her  no  duty  save  not  willfully  to 
injure  her.  To  this  argument  there  are  two  conclusive  an- 
swers: First.  This  suit  does  not  sound  in  contract.  It  does 
not  proceed  upon  the  basis  of  any  contract  relation  whatever 
between  the  girl  and  the  company.  It  is  an  action  for  the 
tortiously  negligent  act  of  the  company.  And  second,  it  is 
not  entirely  accurate  to  say  that  she  was  a  mere  licensee. 
Undoubtedly  she  was  not  a  trespasser  in  any  sense.  She  was 
where  she  was  with  the  full  knowledge  and  consent  of  this 
company,  in  accordance  with  its  usage  and  custom,  and,  be- 
ing where  she  was  with  such  full  knowledge  and  consent  on 
the  part  of  the  company  itself,  the  company  owed  to  her  the 
nondelegable  duty  of  the  master  to  furnish  a  safe  place  to 
live,  amongst  other  things  being  involved  a  safe  platform  to 
pass  from  car  to  car,  and  it  also  owed  her  the  duty  of  or- 
dinary care.  It  certainly  did  not  owe  her  the  duty  of  extra- 
ordinary care  in  the  absence  of  any  contract  relations,  such 
as  exist  between  the  passenger  and  the  company.  It  certainly 
did  owe  her  ^^"'^  in  her  situation,  being  where  she  was,  with 
the  knowledge  and  consent  of  the  company,  the  duty  of  or- 
dinary care. 

See,  as  directly  in  point  on  the  foregoing  proposition,  the 
following  case :  St.  Joseph  etc.  R.  R.  Co.  v.  Wheeler.  35  Kan. 
185,  10  Pac.  461.     Indeed,  w-e  touch  the  crux  of  this  case. 
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reviewing  the  action  of  the  court,  v#hich  decided  as  a  mat- 
ter of  laAV  that  she  had  no  cause  of  action,  when  we  deter- 
mine what  grade  of  care  under  the  law  the  company  was 
under  the  duty  of  exercising  toward  her  situated  as  she  was. 
"We  are  clearly  of  the  opinion  that  the  degree  of  care  was 
more  than  the  duty  of  not  willfully  injuring  her,  that  the 
company  was  due  her  ordinary  care,  and  this,  of  course, 
brings  us  squarely  to  this  question:  The  company  owing 
the  plaintiff  the  duty  of  ordinary  care,  was  not  the  ques- 
tion whether  that  degree  had  been  used,  as  shown  by  the 
evidence  in  the  case,  a  question  of  fact,  pure  and  simple, 
for  the  solution  of  the  jury,  and  not  a  question  of  law  for 
the  court?  Undoubtedly  it  was  a  question  of  fact,  and  the 
court  clearly  erred  in  not  submitting  that  question  of  fact 
to  the  jury,  under  proper  instructions,  for  its  solution. 

We  have  not  often  seen  a  case  in  which  what  we  have 
said  in  the  case  of  Bell  v.  Southern  R.  R.  Co.,  87  Miss.  234, 
30  South.  821,  fits  so  perfectly.  We  there  said,  and  we  re- 
peat it  here  once  more,  hoping  that  more  heed  may  be  given 
to  it  in  the  future,  as  the  thoroughly  safe  rule  for  the 
guidance  of  courts  below  touching  this  matter:  "So  many 
questions  are  integrated  usually  into  the  solution  of  the 
question  of  negligence,  it  is  so  necessary  to  carefully  exam- 
ine all  the  circumstances  making  up  the  situation  in  each 
case,  that  it  must  be  a  rare  case  of  negligence  which  the 
•court  should  take  from  a  jury."  We  think  this  ease  falls 
peculiarly  within  the  principle  just  declared,  and  that  there 
was  error,  and  that  it  was  fatal  error,  for  the  court  to  un- 
dertake to  determine,  as  it  did,  as  a  matter  of  law  the  ques- 
tion of  pure  fact,  whether  the  company  had  exercised  to- 
ward this  plaintiff  under  all  the  facts  in  evidence  ordinary 
care. 

Wherefore  the  judgment  is  reversed,  and  the  case  re- 
manded for  a  new  trial. 

Reversed. 


Where  Outfit  Cars  are  Fitted  Up  and  Stationed  on  a  Sidetrack  for  the 
use  of  employes  of  a  railway  corporation,  one  in  such  cars  with  its 
consent  and  engaged  in  the  business  of  cooking  for  employes  has  the 
right  to  assume  that  the  corporation  will  exercise  ordinary  and  rea- 
sonable care  to  prevent  the  cars  from  being  run  into  by  switch-engines 
and  passing  trains:  Pugmire  r.  Oregon  Short  Line  B.  B.  Co.,  33  Utah, 
-27,  126  Am.  St.  Eep.  805. 
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BENNETT  v.  DEMPSEY. 

[94  Miss.  406,  48  South.  901.] 

HOMESTEAD — Abandonment — Conditional  Intent  to  Betnrn, 
One  who  leaves  her  homestead,  and  purchases  and  moves  upon  another 
place,  cannot  claim  the  first  property  as  exempt,  although  she  intends 
to  return  to  it  if  she  fails  to  pay  for  the  new  home.     (p.  585.) 

HOMESTEAD. — One  cannot  Hold  Two  Places  Exempt  a» 
homesteads,  although  her  net  interest  in  them,  after  the  payment  of 
mortgages  thereon,  amounts  to  less  than  the  homestead  allowed  by 
statute,     (p.  586.) 

HOMESTEAD— Limit  upon  Value— Effect  of  Mortgage. — The 
fact  that  there  is  a  mortgage  on  property  claimed  as  a  homestead, 
thus  cutting  down  its  net  value,  does  not  authorize  claiming  a  greater 
quantity  of  land  exempt,     (p.  586.) 

HOMESTEAD. — The  Giving  of  a  Mortgage  on  a  Homestead  is 
not  a  disposition  of  the  property,  within  a  statute  providing  that 
where  one  disposes  of  exempt  property  it  shall  not  thereby  become- 
liable  to  his  debts,     (p.  586.) 

L.  H.  Hopkins,  for  the  appellants. 

Rogers  &  Bantley,  for  the  appellee. 

^s  MAYES,  J.  On  the  thirty-first  day  of  December,  1906, 
Mrs.  Ella  Dempsey  owned  and  occupied  as  a  homestead  the 
following  described  lands,  to  wit:  The  east  half  of  north- 
west quarter,  less  eleven  acres  off  the  west  side;  the  ex- 
act description  of  the  land  being  set  out  in  full  in  the  bill 
filed  herein.  The  above  land  lies  just  outside  of  the  corpo- 
rate limits  of  the  town  of  Louisville,  in  "Winston  county. 
Mrs.  Dempsey  continued  to  own  and  occupy  the  above  prem- 
ises as  a  homestead  until  in  the  early  part  of  1908,  when  she 
purchased  another  place  from  one  Riley;  this  latter  place 
being  about  a  quarter  of  a  mile  from  the  former,  and  being 
located  in  ^*"*  the  town  of  Louisville.  The  testimony  .showa 
that  the  Riley  place  cost  her  $1,680,  and  that  the  other  place, 
outside  of  the  corporate  limits,  and  from  which  she  moved, 
was  of  the  value  of  about  $2,000.  There  is  no  dispute  as  to 
the  fact  that  early  in  1908,  when  Mrs.  Dempsey  purchased 
the  Riley  place,  she  abandoned  her  former  home,  and  moved 
into  the  Riley  place,  and  commenced  conducting  a  boarding- 
house.  She  says  that,  if  she  fails  to  pay  all  that  she  now 
owes  on  the  Riley  place,  she  expects  to  move  back  on  the 
place  outside  of  the  corporation,  and  claims  that  place  as  her 
homestead,  and  not  the  Riley  place,  in  the  event  she  fails 
to  pay  for  the  latter.  In  order  to  pay  for  the  Riley  place, 
she  executed  a  mortgage  on  her  then  homestead  to  a  bank 
of  Louisville,  and  borrowed  $1,320,  which,  after  paying  some 
other  debts  on  the  place,  she  used  to  make  a  partial  payment 
on  the  Riley  place,  falling  short  about  $880,  which  latter 
sum  she  borrowed  from  one  McMillin.     Now,  at  the  time  of 
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the  institution  of  this  suit,  Mrs.  Dempsey  was  living  at  the 
Riley  place,  having  abandoned  her  former  home  to  take  up 
her  abode  there,  and  she  had  a  mortgage  onHaoth  places,  ag- 
gregating the  sum  of  $2,200.  Sometime  in  May,  1908,  and 
while  Mrs.  Dempsey  wr-  living  at  the  Riley  place,  Bennett 
Bros.  &  McMillin,  appellants,  had  an  execution  levied  on 
the  abandoned  homestead  for  the  purpose  of  satisfying  a 
judgment  that  they  had  recovered  against  her  in  February, 
1908,  aggregating  the  sum  of  $158.78.  After  the  levy  of 
the  execution  Mrs.  Dempsej^  enjoined  the  sale  thereunder 
on  the  idea  that  the  property  was  exempt,  and  the  theory  of 
the  injunction  seems  to  be  that,  because  the  net  interest  that 
;Mrs.  Dempsey  has  in  the  two  properties,  after  paying  off 
the  mortgages,  is  less  than  the  value  of  a  homestead  exemp- 
tion, and  because  it  is  her  intention  to  sell  her  former  home- 
stead and  apply  the  proceeds  of  same  to  the  payment  of 
the  debts  due  on  both  places,  that  therefore  the  abandoned 
homestead  is  not  liable  to  creditors.  The  two  places  are 
separate  and  distinct,  situated  over  a  quarter  of  a  mile  apart, 
■**®  and  the  aggregate  value  of  the  two  places  is  proven  to 
be  $3,500.  The  court  below  sustained  the  injunction,  mak- 
ing it  perpetual,  from  which  an  appeal  is  prosecuted  here. 

There  can  be  no  doubt  but  that  Mrs.  Dempsey  has  aban- 
doned the  place  lived  on,  and  has  established  her  home  on 
the  Riley  place,  in  the  town  of  Louisville,  and  her  former 
home  is  therefore  liable  to  the  payment  of  her  debts.  Sec- 
tion 2146  of  the  Code  of  1906  only  exempts  the  land  and 
buildings  owned  and  occupied  as  a  residence,  and  when  oc- 
cupation ceases,  the  propertj^  if  still  owned  by  the  debtor, 
becomes  liable  to  the  creditor  for  the  payment  of  debts. 
Section  2157,  Code  of  1906,  makes  the  homestead  liable  to 
debts  whenever  the  debtor  "shall  cease  to  reside  on  his 
homestead,"  unless  the  removal  be  temporary,  by  reason  of 
some  casualty  or  necessity,  and  with  the  purpose  of  speed- 
ily reoccupying  same,  etc.  Mrs.  Dempsey 's  own  testimony 
makes  out  a  clear  case  of  abandonment  within  the  meaning 
of  the  statute.  She  has  no  purpose  to  return  unless,  as  she 
says,  she  fails  to  pay  for  the  Riley  place.  The  court  cannot 
presume  this  contingency  will  happen,  and  Mrs.  Dempsey 
has  no  intention  of  returning  unless  it  does.  Her  removal 
to  the  Riley  place  is  permanent,  in  so  far  as  she  is  able  to 
make  it  so.  The  fact  that  she  intends  to  sell  her  former 
place  to  pay  for  the  Riley  place  does  not  alter  the  situation 
imder  the  facts  of  this  case.  One  can  only  hold  as  exempt 
the  land  and  buildings  owned  and  occupied  as  homestead, 
and  occupation  is  one  of  the  essentials  necessary  to  a  success- 
ful claim  of  exemption,  except  as  modified  by  section  2157, 
and  Mrs.  Dempsey  does  not  bring  herself  within  that  excep- 
tion. 
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Neither  can  it  make  any  difference  that  her  net  interest 
in  the  two  places,  after  the  payment  of  the  mortgages, 
amounts  to  less  than  the  homestead  value  allowed  by  the 
statute.  The  law  only  exempts  one  homestead.  That  home- 
stead may  be  of  the  value  of  $3,000,  or  less  than  that  value ; 
but,  if  it  be  less  than  $3,000  in  value,  this  does  not  warrant 
the  debtor  in  claiming  another  tract  of  land,  remote  from 
the  homestead  and  in  no  way  used  in  ***  connection  there- 
with, as  exempt  in  order  to  make  up  the  value  of  the  home- 
stead. The  statute  does  not  exempt  lands  of  the  value  of 
$3,000  to  a  debtor,  situated  anywhere ;  but  it  exempts  lands, 
etc.,  occupied  as  a  residence,  this  land  so  occupied  not  to 
exceed  in  quantity  one  hundred  and  sixty  acres,  or  in  value 
the  sum  of  $3,000,  where  the  homestead  claimed  is  in  the 
country,  as  in  the  case  here. 

Nor  does  the  fact  that  there  is  a  mortgage  on  the  land, 
thus  cutting  down  the  net  value  of  same,  authorize  the  claim- 
ing of  a  greater  quantity  of  land  than  could  be  claimed  if 
there  were  no  mortgage.  >Section  2158  provides  that,  where 
the  property  exempted  is  disposed  of  by  the  owner,  it  shall 
not  thereby  become  liable  to  the  debts  of  the  owner;  but 
the  giving  of  a  mortgage  on  the  exempt  property  is  in  no 
sense  a  disposal  of  the  property  within  the  meaning  of  the 
section.  To  dispose  of  the  property,  within  the  meaning  of 
this  section,  is  to  part  with  all  title  thereto.  There  having 
been  no  sale  of  the  property,  and  there  being  no  attempt  to 
subject  the  proceeds  of  the  sale  of  the  property  to  the  cred- 
itors' debts,  paragraph  **b"  of  the  tenth  clause  of  section 
2139  has  no  application. 

There  is  a  question  raised  as  to  whether  or  not  Mrs.  Demp- 
sey  owed  the  amount  claimed  by  Bennett  Bros.  &  McMil- 
lin;  but  we  deem  it  unimportant  to  discuss  this  feature  of 
the  case,  since  she  was  regularly  served  with  summons  and 
notified  of  the  suit,  but  failed  to  make  any  sort  of  defense, 
and  permitted  judgment  to  be  taken  against  her  for  the  full 
amount  sued  for.  The  judgment  concludes  her  from  any 
collateral  attack  on  same. 

Reversed  and  remanded. 


One  Ceasing  to  Occupy  His  Homestead,  With  an  Intention  to  "Return 
or  not,  depending  on  future  conditions  and  circumstances,  loses  his 
homestead  rights.  Thus  if  a  widow  marries  and  removes  with  her 
husband  to  his  homestead,  she  thereby  abandons  her  previous  home- 
stead, although  when  she  so  removes  she  has  an  intention  of  returning 
if  she  cannot  get  along  with  him:  Kloss  v.  Wylezalek,  207  III.  328, 
S9  Am.  St.  Rep.  220.  And  if  the  owner  of  a  homestead  removes  there- 
from with  the  intention  of  selling  it,  and  making  his  home  in  another 
place,  this  will  be  deemed  an  abandonment,  although  he  intends  to 
return  if  he  fails  to  make  the  sale:  Conway  v.  Nichols,  106  Iowa,  358, 
(58  Am.  St.  Eep.  311. 

A  Person  cannot  have  Two  Homesteads  at  the  Same  Time:  Kloss  v. 
Wylezalek,  207  III.  328,  99  Am.  St.  Bep.  220;  Bouse  v.  Caton,  ISS  Mo. 
288,  90  Am.  St.  Bep.  456. 
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WELCH  V.  CLIBURNE. 

[94  Miss.  443,  49  South.  184.] 

BASTAEDY. — ^A  Married  Woman,  Deserted  by  her  husband 
upon  his  finding  that  she  was  pregnant  by  another  man  at  the  time 
of  the  marriage,  cannot,  after  the  birth  of  the  child,  maintain  bas- 
tardy proceedings  against  the  father.  The  statute  contemplates  that 
single  women  only  can  prefer  such  complaints,     (pp.  587,  588.) 

E.  L.  &  E.  L.  Dent  and  J.  P.  Edwards,  for  the  appellant. 
Hilton  &  Hilton  and  Chalmers  Alexander,  for  the  appellee. 

^5  WHITFIELD,  C.  J.  This  was  a  proceeding  under  chap- 
ter 15,  Code  of  1906,  to  compel  appellee  to  support  a  child, 
alleged  to  be  a  bastard.  The  appellant,  after  she  had  been 
gotten  with  child,  as  alleged  by  appellee,  married  another 
man,  who,  upon  finding  out  that  she  was  pregnant,  deserted 
her.  The  child  was  born  some  months  later,  and  appellant 
then  filed  this  proceeding  against  the  appellee,  she  being  at 
the  time  of  the  filing  of  the  complaint  a  married  woman. 
The  point  was  made  in  the  court  below  that  she  could  not 
mainiain  the  proceedings  marked  out  in  said  chapter  15, 
because  such  chapter  refers  alone  to  a  single  woman  who 
shall  have  a  bastard.  This  point  was  maintained  by  the 
court  below,  and  the  proceedings  dismissed. 

We  think  the  action  of  the  court  below  was  correct  under 
our  statute.  The  language  of  Code  of  1906,  section  268,  is: 
"When  any  single  woman  shall  be  delivered  of  a  bastard, 
or  being  pregnant  with  a  child,  which,  if  born  alive,  would 
be  a  bastard,  shall  make  complaint,"  etc.  A  child  born  in 
wedlock  is  presumed  to  be  legitimate  until  the  contrary  is 
shown ;  and  the  child  referred  to  in  the  second  clause  of  the 
statute  means  a  child  which,  when  born,  will  be  in  the  eye 
of  the  law  a  bastard — that  is  to  say,  the  child  of  a  single 
woman.  Code  of  1906,  section  273,  provides  that  "the  death 
of  the  bastard,  if  the  mother  be  living  and  unmarried,  shall 
not  be  cause  of  abatement  or  bar  to  any  prosecution  for  bas- 
tardy." This  clause  and  other  expressions  in  the  chapter, 
but  especially  the  language  of  section  268,  plainly  show  that 
the  provisions  of  the  chapter  apply  alone  to  single  women. 
The  case  of  State  v.  Ingram,  4  Hayw.  (Tenn.)  221,  found  in  3 
Tenn.  (Cooper's  ed.)  377,  is  cited  by  the  learned  counsel  for 
appellant ;  but  the  statement  of  facts  in  that  case  shows  that 
the  woman  was  a  single  woman  at  the  time  she  charged  In- 
gram with  ^^^  being  the  father  of  her  child,  the  child  hav- 
ing been  born  while  she  was  such  single  woman.  That  case 
is,  therefore,  of  no  authority  here. 

The  cases  generally  may  be  found  cited  in  5  Cyc.  at  page 
650,  note  48.  In  the  case  of  Judge  of  the  County  Court  of 
Limestone  v.  Kerr,  17  Ala.  328,  the  point  is  expressly  de- 
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cided  as  we  decide  it,  and  upon  a  like  statute.  In  that 
case  Mary  Simpson  filed  a  complaint  against  James  H.  Kerr 
for  the  support  of  her  bastard  child.  It  appeared,  on  the 
trial  that  Mary  Simpson  was  a  married  woman,  but  that  her 
husband  had  abandoned  her  several  years  before  the  birth 
of  the  child,  and  speaking  of  this  the  court  said:  "On  this 
evidence,  the  court  instructed  the  jury  that,  if  they  be- 
lieved that  Mary  R.  Simpson  was  a  married  woman,  they 
must  find  for  the  defendant,  notwithstanding  they  might 
believe  him  to  be  the  father  of  the  child.  The  statute  under 
which  these  proceedings  were  had  evidently  contemplates 
that  a  single  woman  alone  can  prefer  a  complaint  of  bas- 
tardy against  one  who  may  be  the  father  of  the  bastard. 
The  language  of  the  act  is:  'When  any  single  woman,  who 
shall  be  pregnant  or  delivered  of  a  child  which  by  law  would 
be  considered  a  bastard,  shall  make  complaint,'  etc.  As 
this  statute  is  penal  in  its  nature,  it  must  be  strictly  con- 
strued, and  a  married  woman  cannot  be  permitted  to  prefer 
the  complaint,  although  she  be  delivered  of  a  bastard  during 
coverture.  This  construction  was  placed  on  the  act  by  this 
court  in  the  case  of  Pruitt  v.  Judge  of  Barbour  County  Court, 
16  Ala.  705."  This  statute  is  like  ours,  and  we  think  the 
proper  construction  was  put  upon  it  by  the  supreme  court 
of  Alabama. 

The  judgment  is  affirmed. 


The  Natural  Father  of  an  Illegitimate  Child  cannot  te  "Held  for  Its 
Support,  if  the  mother  during  the  pregnancy  marries  another  man  who 
has  full  knowledge  of  her  pregnancy:  Miller  v.  Anderson,  43  Ohio  St. 
473,  54  Am.  Eep.  823;  State  v.  Shoemaker,  62  Iowa,  343,  49  Am.  Kep. 
146. 


CARPER  V.  CARPER, 

[94  Miss.  598,  48  South.  186.] 

ALIMONY — Contempt  in  not  Paying — ^Debtors  of  Husband. — 
Although  a  husband  can  be  proceeded  against  for  contempt  in  not 
paying  alimony,  his  debtors  cannot  be  so  punished  for  failing  to  pay 
their  debts  into  court  as  ordered  in  the  divorce  proceeding,     (p.  589.) 

Suit  by  Lucy  Carper  for  divorce.  The  suit,  besides  being 
for  a  divorce,  took  on  something  of  the  nature  of  an  attach- 
ment in  chancery.  Debtors  of  the  husband  were  made 
parties  defendant,  were  charged  with  being  indebted  to  him, 
and  enjoined  from  paying  him.  They  answered  and  each 
admitted  an  indebtedness  as  charged.  An  interlocutory 
decree  was  granted  awarding  the  complainant  alimony  pen- 
dente lite  and  suit  money,  and  directing  the  defendant 
debtors  to  pay  into  court  the  sums  they  admitted  to  be  due. 
The  husband  failed  to  pay  the  alimony  and  suit  money 
decreed,  and  his  debtors  failed  to  pay  into  court  the  sums 


March,  1909,]       Robertson  v.  Robertson.  589 

which  they  admitted  were  due.  Subsequently  the  complain- 
ant began  proceedings  against  them  for  contempt  in  fail- 
ing to  make  the  payments.  From  a  decree  dismissing  th© 
contempt  proceedings,  the  complainant  appeals. 

Lamb  &  Johnson,  for  the  appellant. 

No  counsel  appeared  for  the  appellees. 

6G0  FLETCHER,  J.  We  have  no  difficulty  in  reaching 
the  conclusion  that  the  chancellor  very  properly  refused  to 
permit  the  debtor  of  the  defendant,  against  whom  a  decree 
for  alimony  pendente  lite  and  counsel  fees  had  been  ren- 
dered, to  be  harassed  with  contempt  proceedings.  He  was 
an  ordinary  debtor  of  the  respondent,  and  to  punish  as  a 
contempt  of  court  his  failure  to  pay  his  obligation  would 
be  nothing  more  nor  less  than  an  imprisonment  for  debt. 
He  occupies  an  attitude  entirely  different  from  the  husband, 
who  after  proper  inquiry  was  directed  to  pay  alimony  and 
suit  money.  Because,  upon  well-settled  principles,  the  hus- 
band can  be  required  to  defray  these  charges  or  suffer  the 
penalty  imposed  for  contempt  of  court,  it  does  not  follow 
that  the  court  may  extend  this  authority  over  third  persons 
who  are  so  unfortunate  as  to  be  indebted  to  the  husband. 
Authorities  dealing  with  trustees  in  charge  of  specific  funds, 
or  persons  having  the  control  of  specific  property,  have  no 
application  to  a  mere  indebtedness,  which  can  never  be 
treated  as  a  fund  under  the  control  of  the  court. 

Affirmed. 


A  Decree  for  Alimony  may  "be  Enforced  against  the  husband  by  con- 
tempt proceedings:  In  re  Cave,  26  Wash.  213,  90  Am.  St,  Eep.  736; 
Webb  V,  Webb,  140  Ala.  262,  103  Am.  St.  Eep.  30,  and  cases  cited  in 
the  cross-reference  note  thereto.  As  to  what  equitable  remedies  may 
"be  invoked  for  the  purpose  of  enforcing  the  payment  of  alimony,  see 
Wetmore  v.  Wetmore,  149  N.  Y.  520,  52  Am.  St.  Rep.  752;  Lynde  v. 
Lynde,  162  N.  Y.  405,  76  Am.  St.  Eep.  832;  White  v.  White,  130  Cal. 
597,  80  Am.  St.  Eep.  150. 


ROBERTSON  v.  ROBERTSON. 

[94  Miss,  645,  47  South,  675.] 

TRUSTS. — Where  a  Husband  and  Wife  Agree  That  on  the 
Death  of  either  all  their  property  shall  belong  to  the  other  for  life, 
and  that  on  the  death  of  the  survivor  it  shall  be  divided  by  commis- 
sioners appointed  for  that  purpose  among  their  respective  designated 
kindred,  and  that  the  instrument  shall  operate  as  a  conveyance  and 
as  a  will,  if  the  instrument  is  construed  as  a  covenant  to  stand  seised, 
the  surviving  wife  cannot,  there  being  no  fraud  or  mistake,  maintain 
A  suit  to  cancel  it  as  a  cloud  on  title  and  have  the  estate  vested  in  her, 
and  if  the  instrument  is  construed  as  a  mutual  or  joint  will,  she  can- 
not revoke  it  as  to  the  estate  belonging  to  the  deceased,  which  became 
-vested  at  bis  death,     (p.  591.) 
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WILL. — A  Mutual  or  Joint  Will  Executed  by  Husband  and 
Wife  cannot  be  revoked  by  the  Burvivor  as  to  the  estate  belonging^ 
to  the  deceased,  which  became  vested  at  his  death,     (p.  591.) 

William  A.  Robertson  and  his  wife  Elizabeth,  executed 
the  following  instrument: 

"This  agreement  made  this  27th  day  of  October,  1897,  be- 
tween William  A.  Robertson  and  his  wife,  Elizal3eth  Rob- 
ertson, of  Holmes  county,  Mississippi,  witnesseth:  That  we 
mutuallj'-  agreed  that  during  our  lives  any  property  that 
we  now  own  or  may  hereafter  acquire,  shall,  at  the  death 
of  either,  descend  to  the  other  for  his  or  her  life,  that  at  the 
death  of  the  survivor,  all  of  said  property  shall  be  divided 
into  two  equal  parts,  half  to  descend  and  be  inherited  by 
the  children  of  John  G.  Robertson,  and  the  other  half  to 
descend  and  be  inherited  by  the  two  nieces  of  Mrs.  Elizabeth 
Robertson,  Mrs.  Laura  Cullifer,  and  Mrs.  Sarah  Anderson, 
who  resides  at  Halifaxton,  Halifax  county,  North  Carolina. 
If  we  do  not  divide  the  lands  into  two  equal  parts  during 
our  lifetime,  then  after  the  death  of  the  survivor,  Mr.  John 
G.  Robertson,  or  the  guardian  of  his  children,  shall  appoint 
one  disinterested  commissioner  and  Mrs.  Cullifer  and  Mrs. 
Anderson  shall  appoint  another  disinterested  commissioner 
and  these  two  shall  appoint  a  third*  and  these  three  or  a 
majority  shall  divide  the  land  and  personal  property  accord- 
ing to  valuation  and  each  set  of  heirs  shall  have  the  control 
and  ownership  of  their  half.  If  necessary  for  a  fair  and 
equal  division,  the  commissioners  may  sell  all  or  a  part  of 
the  personal  property  and  divide  the  proceeds,  the  report 
of  the  commissioners  shall  be  entered  of  record  and  operate 
as  a  deed. 

"It  is  mutually  agreed  that  this  instrument  shall  operate 
as  a  conyeyance  and  as  a  will  and  that  John  G.  Robertson 
is  appointed  as  guardian  of  his  children  and  executor  of 
personal  property  subject  to  its  division  by  commissioners, 
as  aforesaid. 

"Witness  our  signatures  the  day  and  year  aforesaid. 
"W.A.ROBERTSON. 

her 

"ELIZABETH  X   ROBERTSON. 

mark 

"Attest:  J.  B.  HOUSE. 

JAMES  J.  SHANKS. 

"State  of  Mississippi,  ) 

Holmes  County.  j 

"Personally  appeared  before  me,  the  undersigned  justice- 
of  the  peace,  W.  A.  Robertson  and  his  wife,  Elizabeth  Rob- 
ertson, who  severally  acknowledged  that  they  signed  and 
delivered  the  foregoing  instrument  on  the  day  and  year 
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therein  named  and  in  the  presence  of  the  attesting  witnesses 
who  signed  the  attestation  in  their  presence. 

**  Witness  my  official  signature  this  November  1st,  1897. 

"W.  H.  PIERCE, 
"Justice  of  the  Peace," 

A  short  time  after  the  instrument  was  executed,  Mr. 
Robertson  died.  Mrs.  Robertson  continued  in  the  occupancy 
of  the  property  for  a  number  of  years,  John  G.  Robertson, 
a  nephew  of  her  husband,  managing  her  affairs.  Subse- 
quently her  two  nieces  died,  after  which  she  and  their 
children  filed  this  suit  against  John  G.  Robertson  and  his 
children  to  cancel  the  instrument  above  set  forth.  The  bill 
alleged  that  Mrs.  Robertson  believed  she  was  executing  a 
will,  revocable  at  her  pleasure,  and  that,  being  illiterate, 
she  was  ignorant  of  the  effect  of  the  instrument.  The  pur- 
pose of  the  bill  was  to  revoke  the  agreement,  and  to  cancel 
the  title  of  John  G.  Robertson's  children  to  a  one-half  inter- 
est in  the  property,  so  that  the  whole  estate  would,  by  opera- 
tion of  law,  become  vested  in  Mrs.  Robertson. 

Tackett  &  Elmore,  for  the  appellants. 

A.  M.  Pepper,  for  the  appellees. 

««i  FLETCHER,  J.  The  testimony  of  Mrs.  Elizabeth 
Robertson  having  been  properly  suppressed,  no  satisfactory 
evidence  remains  upon  which  we  can  say  safely  that  the 
property  in  controversy  was  the  ^^^  sole  property  of  appel- 
lant Mrs.  Robertson.  Nor  can  we  hold  that  the  agreement 
made  between  the  parties  should  be  avoided  on  account  of 
mistake,  undue  influence,  or  fraud.  We  think  the  chancellor 
was  correct  in  holding  that  the  agreement  was  fairly  en- 
tered into  and  represented  the  wishes  of  the  parties  at  the 
time.  It  only  remains,  therefore,  to  determine  whether,  giv- 
ing the  agreement  its  full  legal  effect,  the  bill  can  be  main- 
tained. This  agreement  will  be  set  out  in  full  by  the 
reporter.  The  bill  seeks  to  cancel  this  instrument  as  a  cloud 
upon  the  title  of  complainants,  and  was  manifestly  framed 
upon  the  theory  that  the  writing  conveyed  some  present 
vested  estate  or  interest  to  the  appellees,  but  that  on  account 
of  the  fraud  in  its  execution  it  should  be  now  set  aside  and 
held  for  naught.  It  is  now  sought  to  have  the  instrument 
declared  a  will,  and  therefore  revocable  at  the  pleasure  of 
appellant  Mrs.  Robertson.  If  the  instrument  be  construed 
as  a  compact,  or,  perhaps  more  accurately,  a  covenant  to 
stand  seised  to  the  use  of  the  grantees  named,  which  con- 
struction seems  to  us  the  correct  one,  then  clearly  the  suit 
must  fail.  On  the  other  hand,  if  the  instrument  should  be 
held  to  be  a  mutual  or  even  a  joint  will,  it  is  clear  that  the 
surviving  testator  cannot  revoke  the  will  as  to  the  estate 
belonging  to  the  deceased,  which  became  vested  at  the  death 
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of  the  testator:  In  re  Cawley's  Appeal,  136  Pa.  628,  20  AtL 
567,  10  L.  R.  A.  93. 

In  any  view  of  the  matter,  the  decree  must  be  affirmed. 

Affirmed. 
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I.    Testamentary  Eccentricities. 

Lying  close  alongside  to  the  main  testamentary  highway  are  a  few 
seldom  trodden  by-paths — used  only  by  the  ardent  legal  naturalist, 
who  may  possibly  find  there  a  rare  specimen  of  the  genus  will.  Our 
inquiry  in  this  note  takes  us  along  several  of  these  small  tracks,  some 
of  which  converge.  We  find  the  one  marked  "mutual  wills"  runs  into 
those  bearing  the  sign  "reciprocal  wills — duplicate  wills — mutual  wills 
— double  wills — counter  wills" — another  is  named  "joint  wills,"  with 
two  branches,  "joint  and  separate  simultaneous  wills,"  another  "alter- 
native wills,"  and  so  on.  Into  some  of  these  we  intend  journeying, 
certain  of  finding  in  them  some  of  those  rarer  forms  of  wills  which  are 
the  direct  result  of  the  idiosyncratic  efforts  at  expressing  the  in- 
tentions of  eccentric  testators'.  Here  we  find  the  will  of  the  sisters 
Lovegrove,  who  in  one  will  jointly  bequeathed  their  property:  In  tho 
Ooods  of  Letitia  Lovegrove  (English  court  of  probate  1862),  2  Swab. 
&  T.  453.  Here  also.  In  the  Goods  of  Hugo  (high  court  of  justice), 
2  P.  D.  73,  where  the  joint  testators  made  their  will  conditioned  on 
their  simultaneous  death,  or,  in  their  own  words,  "in  case  we  should 
be  called  out  of  this  world  at  one  and  the  same  time  and  by  one  and 
the  same  accident."  Here  also.  In  the  Goods  of  Callaway  (high  court 
of  justice),  15  P.  D.  147,  the  separate  simultaneous  wills  of  the  Right 
Rev.  Henry  Callaway,  late  bishop  of  St.  John's,  Caflfraria,  and  who 
made  at  the  same  time  two  wills,  one  dealing  with  his  English  prop- 
erty, and  the  other  with  that  in  Africa.  Here  also  we  find  a  specimen 
of  where  two  testators  have  executed  one  common  testamentary  docu- 
ment, each  devising  his  property  to  the  other:  In  re  Cawley's  Estate, 
136  Pa.  628,  20  Atl.  567,  10  L.  R.  A.  193.  In  another  trail  the  peculiar 
wills  and  codicil  of  James  Hamilton,  one  will  in  1871  and  one  in  1873, 
to  which  latter  was  a  codicil  that  if  he  died  before  March  1,  1873, 
the  will  of  1871  should  be  his  will,  otherwise  the  will  of  1873.  He  did 
die  before  March  1,  1873,  and  the  1871  will  was  probated:  Hamilton's 
Estate,  74  Pa.  69;  but  its  matter  and  codicil  formed  the  subject  of 
more  litigation  among  the  claimants  who  differed  as  to  which  will 
the  codicil  belonged  to.  It  purported  to  be  the  codicil  to  the  second 
and  yet  referred  to  and  resuscitated  the  first:  Bradish  v.  McClellan, 
100  Pa.  607.     Here  also  the  will  of  a  man  who  devised  his  property 
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to  his  wife  if  she  survived  him  and  authorized  her  in  such  will  to 
make  a  will  in  his  lifetime  disposing  of  his  devise:  Thorndyke  v. 
Reynolds,  22  Gratt.  21.  Such  are  some  of  the  curiosities  of  testamen- 
tary literature,  and,  in  that  they  call  for  classification  and  the  proper 
consideration  of  their  worth  by  the  collector,  they  are  inherently  im- 
portant as  a  branch  of  one  of  the  weightiest  subjects  to  which  the 
student  can  be  called  to  give  attention — the  manners  of  making  and 
the  modes  for  construing  the  variety  of  wills  produced  by  the  effort, 
the  accident  or  the  error  of  human  judgment. 

n.    Definitions. 
As  we  purpose  considering  under  the  heading  of  this  note  several  of 
the  abnormal  forms  of  will  referred  to,  we  follow  our  usual  practice 
and  give  their  definitions. 

a.  Joint  Wills. — A  joint  will  is  a  will  executed  jointly  by  several 
owners  as  a  means  of  transferring  their  several  titles  to  one  devisee: 
In  re  Cawley's  Estate,  163  Pa.  628,  20  Atl.  567,  10  L.  E.  A.  &3.  A 
joint  will  is  one  where  the  same  instrument  is  made  the  will  of  two 
or  more  persons  and  is  jointly  signed  by  them:  Frazier  v.  Patterson, 
243  111.  80,  90  N.  E.  216,  27  L.  R.  A.,  N.  S.,  508,  17  Ann.  Cas.  1O03. 
A  joint  will  is  a  testamentary  disposition  contained  in  one  writing 
and  disposing  of  property  held  jointly:  Deseumeur  v.  Eondel  (N.  J. 
Ch.),  74  Atl.  703. 

b.  Mutual,  Beciprocal,  Double  or  Counter  Wills. — A  mutual  or 
reciprocal  or  double  or  counter  will  is  a  will  jointly  executed  by  two 
or  more  persons  making  reciprocal  testamentary  provisions  in  favor 
of  each  other.  If  spoken  of  in  the  plural  as  mutual  or  reciprocal  wills 
it  means  that  the  various  testators  have  each  executed  a  separate 
reciprocal  testamentary  instrument,  as  it  makes  no  difference  whether 
they  unite  in  one  will  or  each  executes  a  separate  one:  In  re  Cawley's 
Will,  136  Pa.  628,  20  Atl.  567,  10  L.  R.  A.  93. 

A  will  strictly  mutual  is,  in  legal  effect,  nothing  but  the  individual 
will  of  that  one  of  the  testators  who  may  die  first:  Lewis  v.  Scofield, 
26  Conn.  452,  68  Am.  Dec.  404.  Mutual  wills  may  be  defined  as  the 
separate  wills  of  two  persons  which  are  reciprocal  in  their  provisions: 
Frazier  v.  Patterson,  243  111.  80,  90  N.  E.  216,  S7  L.  B.  A.,  N,  S.,  508, 
17  Ann.  Cas.  1003. 

c.  Alternative  Wills. — An  alternative  will  is  where  one  of  two 
different  wills,  on  the  happening  of  a  contingency  provided  for  by  the 
testator,  is  to  come  into  force  as  his  last  will  and  testament:  Hamil- 
ton's Estate,  74  Pa.  69;  Chaplin  on  Wills,  425. 

d.  Joint  and  Mutual  Wills. — ^Wills  may  be  joint  or  mutual  or  both 
joint  and  mutual.  A  will  that  is  both  joint  and  mutual  is  one  exe- 
cuted jointly  by  two  or  more  persons,  the  provisions  of  which  are 
reciprocal  and  which  shows  on  its  face  that  the  devises  are  made  one 
in  consideration  of  the  other:  Frazier  v.  Patterson,  243  111.  80,  90 
N.  E.  216,  27  L.  R.  A.,  N.  S.,  508,  17  Ann.  Cas.  1003. 

e.  Suggested  Generic  Name. — In  the  use  of  the  many  terms  for  the 
varieties  of  these  testamentary  documents,  confusion  has  often  arisen 
by  applying  the  particular  class  name  of  one  to  the  whole,  and  thus 
"joint  wills"  has  been  used,  as  we  ourselves  use  it  in  this  note,  to  cover 
the  whole  ground.  We  prefer  in  the  future  to  use  the  term  "multi-will" 
to  embrace  the  whole  of  the  wills  in  that  particular  genus. 

Am.  St.  Rep.,  Vol.  136 — ns 
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in.    The  Validity  of  the  Multi-will. 

So  far  as  the  authorities  go,  there  seems  to  be  only  one  form  of  this 
will  invalid,  namely,  the  joint  will  which  is  conditioned  to  take  effect 
on  the  death  of  all  the  testators.  In  Hershy  v.  Clark,  35  Ark.  17,  37 
Am.  Eep.  1,  Sarah  Clark  and  her  mother  executed  a  writing  .which 
they  described  and  intended  as  their  joint  will,  which  provided  that 
the  operation  should  be  postponed,  as  regarded  use  and  enjoyment, 
until  after  the  death  of  both.  The  court  truly  expressed  the  law  when 
it  said  their  effort  was  nugatory  because  there  was  no  such  thing  as 
a  joint  will  to  take  effect  on  the  death  of  the  survivor.  "This  effort," 
says  the  opinion,  "illustrates  the  force  of  the  principles  stated  by  Mr. 
Jarman  in  his  work  on  Wills,  volume  1,  page  27.  He  says:  'A  joint 
or  mutual  will  is  said  to  be  unknown  to  the  testamentary  law  of 
England.  An  objection  to  such  an  instrument  as  testamentary  is  its 
irrevocability,  for  it  is  of  the  essence  of  a  will  that  it  is  ambulatory, 
and  may  be  revoked  at  any  time  prior  to  the  death  of  the  testator.' 
And  he  refers  to  Clayton  v.  Liverman,  2  Dev.  &  B,  558,  which  is  di- 
rectly in  point."  As  to  the  fat©  of  the  last-named  case,  see  In  re 
Davis'  Will,  120  N.  C.  9,  58  Am.  St.  Bep.  771,  26  S.  E.  636,  38  L.  E.  A. 
289;  post,  V.  On  the  other  hand,  where  a  will  is  executed  jointly  by 
two  persons  and  simply  professes  to  dispose  of  all  the  estate  of  the 
one  who  should  first  die  to  the  survivor,  it  is  undoubtedly  valid:  Lewis 
V.  Scofield,  26  Conn.  452,  68  Am.  Dec.  404;  Hill  v.  Harding,  92  Ky. 
76,  17  S.  W.  199,  437.  The  monographic  note  to  Lewis  v.  Scofield,  26 
Conn.  452,  68  Am.  Dec.  404,  tells  that  the  doctrine  of  that  case,  hold- 
ing the  will  valid,  operating  as  the  separate  will  of  each  testator,  the 
same  as  though  two  instruments  had  been  made,  has  been  expressly 
upheld  by  other  authorities:  Evans  v.  Smith,  28  Ga.  98,  73  Am.  Dec. 
757;  In  re  Diez's  Will,  50  N.  Y.  88;  Ex  parte  Day,  1  Bradf.  Sur.  476; 
and  has  been  cited  in  Shumaker  v.  Schmidt,  44  Ala.  454,  4  Am.  Kep. 
135,  and  Betts  v.  Harper,  36  Ohio  St.  641,  48  Am.  Rep.  479. 

In  Evans  v.  Smith,  28  Ga.  98,  73  Am,  Dec.  751,  the  instrument  was 
in  form  substantially:  "Know  all  persons  by  these  presents  that  I,  A, 
out  of  my  love  for  my  sister  B,  do  agree  to  make  her  my  heir  if  she 
outlives  me;  and  I,  B,  out  of  my  love  for  my  sister  A,  do  agree  to 
make  her  my  heir  if  she  outlives  me,"  and  the  court  easily  decided 
that  notwithstanding  it  was  in  form  a  deed,  that  it  was  a  valid  will 
if  revocable  at  pleasure,  and  not  to  take  effect  if  unrevoked  till  the 
death  of  the  testator-maker. 

It  may  be  useful,  though  it  is  not  germane  to  the  subject  of  our 
note,  to  refer  here  to  the  case  of  Babb  v.  Harrison,  9  Rich.  Eq.  (S.  C.) 
Ill,  70  Am.  Dec.  203,  which  points  out  that  the  distinction  between 
a  will  and  a  deed  is  that  the  former  has  no  operation  until  the  death 
of  the  testator,  and  that  a  deed  must  take  effect  on  its  execution,  and 
immediately  pass  the  estate  or  interest  given,  although  it  is  not  essen- 
tial that  this  interest  shall  immediately  pass  into  the  possession  of  the 
donee.  It  makes  no  difference  that  the  instrument  may  be  denomi- 
nated a  deed  by  the  maker,  may  have  express  words  of  immediate 
grant,  may  have  sufficient  consideration  to  support  a  grant  and  may 
be  formally  delivered;  the  instrument  is  not  a  deed  if  the  interest 
created  does  not  arise  until  the  death  of  the  donor,  and  while  such 
an  instrument  is  not  a  deed,  though  in  some  respects  in  the  form  of 
one,  it  may  also  be  ineffectual  as  a  will  from  a  lack  of  the  requisite 
number  of    witnesses.    We    have  cited    this  case  as  the  subject  is 
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likely  to  arise  in  the  consideration  of  some  unusual  form  in  the 
polymorphous  wills  under  consideration. 

A  Tvill  made  and  executed  jointly  by  a  husband  and  his  wife,  dis- 
posing of  property  only  of  which  the  husband  was  the  sole  owner, 
is  valid  as  the  will  of  the  husband,  the  wife  being  a  mere  cipher 
in  the  transaction:  Allen  v.  Allen,  28  Kan.  18;  Eogers,  Appellant, 
11  Me.  303;  In  re  Hansen's  Estate  (Neb.),  127  N.  W.  879. 

In  Louisiana,  there  appears  to  be  a  statutory  prohibition  against 
joint  wills.  In  Wood  v.  Eoane,  35  La.  Ann.  865,  we  read  that  where 
two  or  more  persons,  by  one  and  the  same  act  or  instrument,  which 
is  a  unit,  or  entirety  from  its  beginning  to  its  end,  conjointly  dispose 
of  their  property  in  favor  of  the  same  party  or  beneficiary,  the  con- 
demnatory provisions  of  the  law  against  what  is  there  known  as 
conjunction  or  unity  of  confection  can  be  applied.  This  apparently 
follows  Oreline  v.  Haggerty's  Heirs,  12  La.  Ann.  880. 

In  Ohio,  the  case  of  Walker  v.  Walker,  14  Ohio  St.  157,  82  Am.  Dec. 
474-,  discusses  at  great,  but  necessary,  length  the  whole  subject  from 
the  point  of  view  that  in  that  state  a  joint  will  was  unknown  to  the 
testamentary  law,  and  was  inconsistent  with  the  policy  of  the  legis- 
lation. A  distinction  was  sought  to  be  maintained  between  those 
cases  where  parties  join  in  the  execution  of  a  writing  purporting  to 
be  a  will,  but  each  disposed  only  of  his  own  property,  and  those  cases 
in  which  each  treats  the  separate  property  of  the  others  and  himself 
as  a  joint  fund  from  which  they  make  dispositions.  While,  as  we 
have  shown,  there  can  be  now  no  question  of  wills  of  the  former  class 
being  valid,  there  are  really  no  decisions  in  favor  of  the  latter,  but 
the  obiter  dicta  in  Lewis  v.  Scofield,  26  Conn.  452,  68  Am.  Dec.  404, 
and  Evans  v.  Smith,  28  Ga.  98,  73  Am.  Dec.  751,  seem  to  incline 
against  such  validity,  and  Walker  v.  Walker,  14  Ohio  St.  157,  82  Am. 
Dec.  474,  decided  that  such  instruments  were  valid  neither  as  joint 
wills  nor  as  the  separate  wills  of  the  parties.  In  our  monographic 
note  to  Lewis  v.  Scofield,  26  Conn.  452,  68  Am.  Dec.  404,  we  said, 
on  page  407,  that  the  opinion  in  Walker  v.  Walker,  14  Ohio  St.  157, 
82  Am.  Dec.  474,  distinguished  Lewis  v.  Scofield,  26  Conn.  452,  68 
Am.  Dec.  404,  and  Evans  v.  Smith,  28  Ga.  98,  73  Am.  Dec.  751,  on 
the  ground  that  in  them  the  wills,  though  joint  in  form,  were  really 
several  in  substance,  operation  and  effect,  and  the  reasons  substan- 
tially in  the  opinion  for  leaning  from  the  validity  of  such  wills  are: 
1.  A  joint  will  clogs  the  power  of  convenient  revocation,  it  neces- 
sarily being  in  the  custody  of  one  party,  or  of  a  third  person,  so 
that  revocation  by  tearing,  canceling,  obliterating  or  destroying  as 
provided  in  the  statute  would  not  be  easy;  2.  Such  an  instrument 
partakes  of  the  nature  of  a  compact  and  as  a  compact  is  irrevocable, 
the  instrument  cannot  be  a  will,  for  revocability  is  of  the  essence 
of  a  will;  3.  Great  practical  diflSculties  would  arise  in  the  settle- 
ment of  the  estate  of  the  one  who  died  first.  The  court  further  held 
that  in  regard  to  certain  separate  dispositions  in  the  instrument, 
by  the  one  owning  the  property,  that  had  they  stood  alone,  the 
case  might  fall  within  the  rule  of  Lewis  v.  Scofield,  26  Conn.  452, 
68  Am.  Dec.  404,  and  Evans  v.  Smith,  28  Ga.  98,  73  Am.  Dec.  751; 
but  each  attempted  devise  and  bequest  must  have  been  made  in  some 
sense  in  consideration  of  the  rest,  and  if  one  item  was  permitted  to 
gtand  and  the  others  fall,  it  might  operate  as  a  grievous  wrong  upon 
the  intentions  of  one  or  both  of  the  testators. 
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We  have  quoted  copiously  from  Walker  v.  Walker,  14  Ohio  St.  157, 
82  Am.  Dec.  474,  and  our  reference  to  it  in  a  previous  monographic 
note,  because  in  our  opinion  it  really  marks  the  period  when  the 
dividing  line  between  valid  and  invalid  wills  of  this  kind,  as  shown 
above,  was  drawn  and  the  rule  may  be  safely  taken  to  be  that  so 
long  as  each  testator  merely  disposes  of  his  own  property  the  instru- 
ment will  be  valid  and  that  when  it  purports  to  deal  with  property 
other  than  each  for  himself,  it  is  open  to  the  attack  for  invalidity 
and  possibly  will  fail  in  any  other  aspect.  We  do  not  dwell  at  length 
on  the  English  authorities.  Like  our  own  cases,  first,  there  was  the 
saying  accredited  to  Lord  Mansfield  in  Earl  of  Darlington  v.  Pulteney, 
1  Cowp.  260:  "Now,  there  cannot  be  a  joint  wUl."  This  was  followed 
by  Hobson  v,  Blackburn,  1  Add.  Ecc.  274,  2  Add.  Ecc.  116,  and  Du- 
four  V.  Pereira,  1  Dick.  419,  2  Harg.  Jurid.  Arg.  304,  both  denying 
the  power  to  make  a  joint  will.  Then  came  the  period  of  acknowledg- 
ment of  the  power.  In  1  Jarman  on  Wills,  Bigelow's  edition,  17, 
we  find:  "Two  or  more  persons  may  make  a  joint  will,  which,  if 
properly  executed  by  each,  is,  so  far  as  his  own  property  is  concerned, 
as  much  his  will,  and  is  as  well  entitled  to  probate  upon  the  death 
of  each,  as  if  he  had  made  a  separate  will:  In  re  Stracey,  1  Deane, 
6,  1  Jur.,  N.  S.,  1177."  This  was  followed  by  In  re  Lovegrove,  2 
Swab.  &  T.  453,  8  Jur.,  N.  S.,  442,  where  a  reciprocal  will  was  ad- 
mitted to  probate  as  the  last  will  of  the  survivor,  it  being  the  will 
of  two  testators,  to  the  effect  that  the  survivor  should  have  all  that 
remained  of  their  property  at  the  death  of  the  first  deceased,  and 
that  at  the  death  of  the  survivor  the  property  should  be  divided 
among  certain  relatives.  So  that  the  English  case  law  and  our  own 
IB  at  the  present  day  on  the  same  plane. 

IV.  The  Multi-will  Considered  as  a  Contract 
There  is  no  reason  in  law,  nor  any  public  policy,  which  stands  in 
the  way  of  parties  agreeing  between  themselves  to  execute  mutual 
and  reciprocal  wills,  which,  though  remaining  revocable  upon  notice 
being  given  by  either  of  an  intention  to  revoke,  become,  upon  the 
death  of  one,  fixed  obligations,  of  which  equity  will  assume  the  en- 
forcement, if  attempted  to  be  impaired  by  subsequent  testamentary 
provisions  on  the  part  of  the  survivor.  The  opinion  in.  Edson  v. 
Parsons,  155  N.  Y.  555,  50  N.  E.  265,  which  gives  the  above  clear 
principle  guiding  the  contractual  relation  of  intending  testators,  was 
founded  on  the  facts  that  two  sisters  executed  simultaneous  and 
similar  wills,  mainly  in  favor  of  the  other,  and  with  similar  provi- 
sions as  to  the  residue  which  was  to  go  to  their  brother.  One  of  the 
sisters  died.  The  survivor  then  made  another  will  in  different 
terms,  and  she  having  died,  the  residuary  legatee  sought  to  enforce 
his  rights  under  the  will  made  simultaneously  with  that  of  the  sister 
of  deceased.  It  is  at  this  stage  that  the  importance  of  the  opinion 
looms  large.  The  court  laid  it  down  that  such  a  compact  must  be 
proved — a  clear  definite  contract — the  existence  of  which  must  be 
shown  either  as  an  express  contract  or  by  unequivocal  circumstances, 
and  finally  that  the  mere  execution  of  the  simultaneous  similar  wills 
was  not  of  itself  suflBcient  evidence  of  such  an  agreement.  "The 
trial  courj;  might  infer  from  the  evidence  that  the  wills  were  made 
in  pursuance  of,  and  evidenced,  with  the  surrounding  circumstances, 
such  a  contract,  or  it  might,  as  it  did,  infer  that  the  simultaneous 
execution  of  similar  wills  was  a  coincidence,  or,  more  correctly  speak- 
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ing,  was  merely  an  act  in  these  sisters'  lives,  without  stronger  signi- 
ficance than  to  illustrate  how  closely  bound  up  they  were  in  common 

habits  of  thought  and  of  conduct I  know  of  no  absolute  rule 

of  law  which  impresses  upon  wills,  similar  in  their  cross  provisions, 
that  mutual  character  by  force  of  which  the  survivor's  estate  comes 
under  a  trust  obligation.  I  understand  that  something  more  is 
needed  to  warrant  equitable  intervention,  and,  in  the  absence  of  an 
express  agreement,  that  it  must  be  found  in  circumstances  which  so 
surround  the  transaction  as  imperatively  to  compel  the  conclusion 
that  the  parties  intended  and  undertook  to  bind  themselves  and  their 
estates  irrevocably  in  the  event  of  the  prior  death  of  one." 

We  have  given  special  prominence  to  this  opinion  because  it  was 
cited  with  much  laudation  and  excerpts  similar  to  those  we  have 
made  were  used  in  Coveney  v.  Conlin,  20  App.  D.  C.  303,  which  also 
followed  Whitney  v.  Hay,  15  App.  D.  C.  164.  It  was  also  followed 
in  Herrick  v.  Snyder,  27  Misc.  Kep.  462,  59  N.  Y.  Supp.  229,  the 
court  adding:  "The  courts,  however,  have  established  the  rule  that 
such  agreement  must  be  very  convincingly  proved."  It  was  also  fol- 
lowed in  Everdell  v.  Hill,  58  App.  Div.  151,  68  N.  Y.  Supp.  719,  which 
traces  the  decisions  from  the  leading  English  case:  Walpole  v.  Orford, 
3  Ves.  402,  4  R.  R.  38. 

A  writing,  executed  by  two  persons,  purporting  to  be  a  will  whereby, 
in  consideration  of  mutual  friendship,  they  mutually  promise  that,  in 
the  event  of  the  death  of  either,  the  survivor  shall  pay  the  expenses 
of  sickness  and.  burial,  and  shall  enter  into  the  possession  of  the 
estate  of  the  other,  is  not  a  compact  but  a  will,  revocable  by  either, 
and  is  rendered  inoperative  by  a  subsequent  separate  will  of  either 
of  them:  Sehumaker  ▼•  Schmidt,  44  Ala.  454,  4  Am.  Eep.  135.  The 
will  in  that  case,  though  made  by  two  testators,  was  said  by  the 
court  not  to  be  a  joint  will,  because  by  its  terms  it  could  only  be 
the  will  of  him  who  died  first.  The  survivor  was  to  take  all  the 
property  of  the  other  and  no  further  disposition  was  made,  and 
though  classed  under  the  general  denomination  of  mutual  wills,  it 
was  not  in  fact  such,  because  that  term  implies  the  will  of  two  per- 
sons. The  court  accordingly  styled  it  the  separate  will  of  the  first 
decedent. 

The  case  of  Eldred  ▼.  Warner,  1  Ariz.  175,  26  Pac.  800,  is  inter- 
esting both  for  the  opinion  and  the  dissenting  opinion  of  Dunne,  C.  J. 
Two  partners  made  an  agreement  that  the  survivor  of  them  should 
take  the  assets  and  liabilities  of  the  first  of  them  decedent.  The 
agreement  was  not  executed  as  a  will,  but  was  held  to  constitute 
a  valid  claim  which  equity  would  enforce  against  the  administrator 
of  the  first  decedent's  estate  to  obtain  possession  of  the  property. 
The  dissenting  opinion  says  that  specific  performance  would  not  lie  on 
such  an  instrument  because:  1.  As  a  contract,  the  right  of  action 
was  barred  thereon  by  the  probate  law;  2.  The  instrument  was  a  vio- 
lation of  the  statute  of  wills;  and  3.  As  a  contract,  it  was  against 
public  policy  and  therefore  void.  The  whole  of  the  dissenting  opinion 
will  well  repay  perusal. 

In  the  old  case  of  Bynum  r.  Bynum,  33  N.  C.  632,  a  brother  and 
sister  agreed  to  make  mutual  wills  and  having  done  so,  the  sister 
died.  It  was  represented  to  the  court  that  thereafter  the  brother 
acted  in  bad  faith,  either  in  not  making  his  will  at  all  or  in  destroys 
ing  it  after  it  was  made.  In  the  absence  of  evidence  of  misrepresen- 
tation, the  court  could  find  no  loophole  for  interference  even  were 
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it  supposed  that  there  was  an  agreement  for  mutual  wills,  how  could 
the  validity  of  the  sister's  will  be  impeached  upon  the  bad  faith 
of  the  brother  in  canceling  his?  As  the  court  put  it,  if  the  agree* 
ment  were  enforceable,  the  one  to  have  had  it  enforced  was  the  sister 
herself,  and  as  she  died  first,  the  destruction  of  the  brother's  will  was 
immaterial,  because  it  was  inoperative  if  it  had  not  been  destroyed. 
"If  there  was  no  valid  contract  between  them,  then  each  knew  that 
the  intended  bounty  by  will  depended  upon  the  pleasure  of  the  other 
in  revoking  or  not  revoking  his  or  her  will.  So  that,  looking  at  it  in 
any  light,  it  is  not  seen  how  the  supposed  conduct  of  the  brother 
could  have  rendered  the  sister's  will  a  nullity,  supposing  it  to  be  in 
other  respects  valid;  as  the  preservation  of  her  will  would  only  argue 
that  she  meant  to  carry  out  her  engagement  in  good  faith  at  all 
events,  or  that  she  had  not  changed  her  mind  as  to  the  object  of  her 
bounty." 

The  later  cases  emphasize  the  position  with  a  leaning  toward  the 
contractual  nature  of  the  making  of  mutual  wills.  In  Frazier  v. 
Patterson,  243  111.  80,  90  N.  E.  216,  27  L.  R.  A.,  N.  S.,  508,  17  Ann. 
Cas.  1003,  which  showed  and  adopted  the  line  of  cases  commencing 
with  the  leading  case  in  England,  Dufour  v.  Pereira,  Dick.  419,  and 
including  Carmiehael  v.  Carmichael,  72  Mich.  76,  16  Am.  St.  Rep. 
528,  40  K  W.  173,  1  L.  R.  A.  596,  Bower  v.  Daniel,  198  Mo.  289,  95 
S.  W.  347,  Edson  v.  Parsons,  155  N.  Y.  555,  50  N.  E.  265,  and  Allen 
V.  Boomer,  82  Wis.  364,  52  N.  W.  426,  the  court  refers  to  the  paucity 
of  authorities  either  way,  and  concludes  that  the  matter  rests  upon 
sound,  equitable  grounds.  In  the  case  in  question  husband  and  wife 
made  a  joint  and  mutual  will  for  each  other's  benefit,  and  after  the 
death  of  the  survivor  to  the  residuary  beneficiary.  The  husband 
having  died,  the  widow  took  the  whole  of  the  estate  under  the  in- 
strument referred  to,  and  then  made  another  will  disposing  differently 
of  the  devised  property.  The  question  came  before  the  court  on  the 
single  inquiry  whether  the  joint  will  on  its  face  sufficiently  proved 
a  compact  or  agreement  to  make  a  will  mutually  disposing  of  their 
property,  each  for  and  in  consideration  of  the  will  of  the  other. 
The  court  gave  several  of  the  definitions  which  appear  ante,  II,  and 
then  dealt  with  the  proposition  that  evidence  outside  the  will  itself 
was  necessary  to  show  it  was  the  result  of  the  testamentary  agree- 
ment. The  court,  admitting  that  there  were  cases  which  appeared 
to  support  that  contention  (as  indeed  they  are  to  be  found  in  this 
note),  said  that  the  rule  was  more  particularly  applicable  to  mutual 
wills,  rather  than  to  those  which  are  both  joint  and  mutual,  and  that 
if  two  persons  make  wills,  each  devising  his  property  to  the  other, 
there  is  no  necessary  inference  that  the  wills  were  the  result  of  any 
riutual  or  reciprocal  agreement  or  understanding,  as  the  wills  might 
be  executed  without  either  party  knowing  that  the  other  had  exe- 
cuted his  will;  but,  continues  the  opinion:  "Where  the  parties  execute 
their  wills  by  the  same  instrument,  it  is  not  possible  that  such  course 
could  be  adopted  without  some  previous  understanding  or  agreement 
between  them.  Each  would  necessarily  know  what  disposition  the 
other  had  made  of  his  property.  This  inference  is  especially  strong 
where  the  parties  are  husband  and  wife,  and  where  they  have  a  com- 
mon interest  in  the  welfare  of  the  devisees.  In  the  case  at  bar  the 
parties  had  one  daughter.  They  had  a  mutual  interest  in  her.  They 
desired  that  she  should  have  the  enjoyment  of  their  real  estate  dur- 
ing her  life,  and  at  her  death  her  children  should  take  it  in  fee.    If 
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evidence  of  a  mutual  compact  is  necessary  in  such  case,  that  evidence 
is  afforded  by  what  the  parties  did." 

The  court  went  on  to  say  that  they  could  not  see  what  difference 
it  would  make  if  witnesses  were  called  to  testify  to  the  agreement — 
that  they  heard  it  discussed  and  other  conversations  which  all  culmi- 
nated in  the  making  of  the  will — and  the  opinion  concludes:  "The 
fact  that  they  made  such  will  is  satisfactory  proof  to  our  minds  that 
it  was  done  in  accordance  with  their  mutual  compact  to  dispose  of 
their  property  in  this  manner."  In  the  earlier  case  of  Peoria  Hu- 
mane Society  v.  McMurtrie,  229  HI.  519,  82  N.  E.  319,  the  question 
of  compact  did  not  arise,  as  the  will  was  only  operative  on  a  con- 
tingency which  did  not  arise.  In  another  case  decided  in  the  month 
previous  to  Frazier  v.  Patterson,  243  111.  80,  90  N.  E.  216,  27  L.  E.  A., 
N.  S.,  508,  17  Ann.  Cas.  1003,  almost  identically  the  same  question 
arose  in  a  suit  for  specific  performance  in  which  a  mutual  will  was 
objected  to  as  a  cloud  on  the  title.  In  Deseumeur  v.  Eondel  (N.  J. 
Ch.),  74  Atl.  703,  in  which  are  cited  most  of  the  leading  authorities, 
the  court  clearly  lays  it  down  that  an  agreement  betweeen  persons 
on  a  legal  consideration  to  dispose  of  their  property  is  enforceable, 
and  that  after  the  death  of  one  of  them,  if  the  other  take  the  prop- 
erty under  the  terms  of  the  will  made  in  pursuance  of  contract,  the 
court  would  not  permit  such  benefited  party  to  rescind  or  repudiate 
his  part  of  the  bargain.  The  case  of  Robinson  v.  Mandell,  3  Cliff, 
169,  Fed.  Cas.  No.  11,959,  incidentally  touches  the  subject  and  lays 
stress  on  the  doctrine  propounded  in  Dufour  v.  Pereira,  Dick.  419, 
that  where  two  persons  agree  each  with  the  other  to  make  mutual 
wills,  and  both  execute  the  agreement,  it  is  held  that  neither  can 
properly  revoke  his  will  without  giving  notice  to  the  other  of  such 
revocation.  The  death  of  one  of  the  parties  in  such  case,  as  we  have 
shown,  carries  his  part  of  the  contract  into  execution,  and  the  better 
opinion,  perhaps,  is,  that  the  other  party,  after  that  event,  if  the 
agreement  was  definite  and  satisfactory,  cannot  rescind  the  con- 
tract. The  opinion  quotes:  "Judge  Story  says  that  a  contract  to 
make  mutual  wills,  if  one  of  the  parties  has  died,  having  made  a  will 
according  to  the  agreement,  will  be  decreed  in  equity  to  be  specifically 
executed  by  the  surviving  party,  if  he  has  enjoyed  the  benefit  of  the 
will  of  the  other  party:  1  Story's  Equity  Jurisprudence,  sec.  785. 
If  persons  enter  into  a  fair  and  definite  agreement  to  leave  each 
other  a  sum  of  money,  or  to  settle  by  their  wills  the  property  of  each 
for  the  benefit  of  the  survivor,  a  court  of  equity,  says  Roper,  will 
enforce  a  performance  of  such  agreement."  Logan  v.  McGinnis,  12 
Pa.  27,  is  given  in  support  of  this  proposition.  Care  must  be  taken 
that  the  opinions  in  Frazier  v.  Patterson,  243  111.  80,  90  N.  E.  216, 
27  L.  E.  A.,  N.  S.,  508,  17  Ann.  Cas.  1003,  and  Edson  v.  Parsons,  155 
N.  Y.  555,  50  N.  E.  265,  are  not  construed  as  conflicting.  The  last- 
named  case  dealt  with  simultaneous  similar  wills,  whereas  the  former 
dealt  with  a  joint  will,  and  while  the  simultaneous  wills  may  have 
been  a  coincidence  merely  and  not  made  one  in  consideration  of  the 
other,  the  court  regarded  the  union  of  the  wills  in  one  document  as 
strong  inherent  evidence  of  the  contractual  intention. 

These  cases  lead  us  to  the  contemplation  of  the  issues  presented  by 
the  principal  case,  and  the  care  bestowed  on  the  short  opinion  of  the 
court.  We  do  not  purpose  repeating  the  facts  which  are  so  easy  of 
Teference  in  this  volume.    An  attempt  was  made  to  disregard  an  in- 
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strument  which  partook  largely  of  the  nature  of  a  will  and  equally 
largely  of  the  nature  of  a  covenant  to  stand  seised  of  certain  prop- 
erty to  the  use  of  named  grantees.  We  cannot  here  discuss  the  ques- 
tion of  when  an  instrument  is  a  will,  deed  or  contract,  further  than 
the  short  reference  to  Babb  v.  Harrison,  9  Rich.  Eq.  (S.  C.)  Ill,  70 
Am.  Dec.  203;  ante,  11.  That  question  requires  separate  treatment 
and  has  been  considered  in  monographic  notes  in  this  series  at  various 
times.  We  refer  to  the  notes  to  Johnson  v.  Yancey,  65  Am.  Dec.  (547; 
Burlington  University  v.  Barrett,  92  Am.  Dec.  383;  Wilson  v.  Carrico^ 
49  Am.  St.  Rep.  219,  which  deals  with  that  class  of  conveyance  which 
takeg  effect  after  grantor's  death  and  refers  to  two  antecedent  notes, 
on  the  same  subject,  Jones  v.  Jones,  16  Am.  Dec.  43,  and  Wellborn  t» 
Weaver,  63  Am.  Dec.  243;  Brown  v.  Bakersfield,  53  Am.  St.  Rep.  554, 
and  Ferris  v.  Neville,  89  Am.  St.  Rep.  486,  on  what  constitutes  a 
testamentary  writing.  It  was  sought  in  the  principal  case  to  have- 
the  instrument  which  is  fully  set  out  in  the  report  obliterated  as  a 
cloud  upon  title,  to  have  it  set  aside  as  a  deed  and  to  be  declared 
as  a  will  revocable  at  the  pleasure  of  the  appellant.  Beyond  all 
question,  the  attempt  to  set  it  aside  as  a  deed  or  a  compact  was  one 
which  could  not  by  any  consistent  linp  of  argument  have  been  pre- 
sented to  a  court  of  equity.  If  it  be  true  to-day,  and  we  have  no 
hesitation  in  confirming,  that  he  who  seeks  equity  must  do  equity 
or  be  prepared  to  do  it,  then  clearly  the  moral  eye  of  the  appellant 
must  have  been  "finely  obliqued"  to  come  for  so-called  relief  at  all 
to  a  court  administering  equitable  doctrines,  and  equally  beyond  ques- 
tion was  the  alternative  dictum  of  the  court  that  if  the  document 
was  a  will,  then  all  the  authorities  environing  In  re  Cawley's  Appeal^ 
136  Pa.  628,  20  Atl.  567,  10  L.  R.  A.  93,  and  that  case  itself  made  it 
equally  clear  that  the  surviving  testator  could  not  revoke  the  will,. 
as  to  the  estate  left  by  the  deceased,  and  which  had  become  vested 
at  the  death  of  the  testator.  In  our  opinion  the  writing  was  valid 
ia  the  aspect  either  of  a  contract,  deed  or  will,  and  on  the  view  that 
it  was  a  compact  and  of  the  unimportance  of  the  name  given  to  it, 
we  take  from  Jack  v.  Hooker,  71  Kan.  652,  81  Pac.  203,  that  a  hus- 
band or  wife  may  bequeath  away  from  the  other  more  than  one- 
half  of  his  or  her  property,  if  the  other  spouse  gives  consent  in  writ- 
ing duly  executed.  The  form  or  name  of  the  writing  giving  consent 
is  not  important,  providing  it  sufficiently  shows  that  the  one  con- 
senting agrees  to  accept  the  provisions  in  the  will  in  place  of  the- 
share  which  the  statute  would  give.  The  syllabus  by  the  court  con- 
tinues: "When  a  will,  lease  and  deed  are  made  about  the  same  time,, 
and  appear  to  be  parts  of  one  transaction,  the  court  may  consider 
all  of  them,  and  the  circumstances  under  which  they  were  executed, 
in  interpreting  the  deed  and  in  determining  the  purpose  it  was  in- 
tended to  accomplish."  In  the  case  last  named  the  instrument  was 
gauged  by  extraneous  evidence.  In  the  principal  case  it  was  more 
cogent.  It  was  intrinsic.  It  appealed  to  every  equitable  sense  of 
fair  play,  which  is  always  sound  equity,  and  the  court  echoed  the 
appeal  with  no  uncertain  sound. 

The  language  of  the  court  in  Deseumeur  v.  Rondel  (N.  J.  Ch.),. 
74  Atl.  703,  shows  the  proper  and  dignified  indifference  of  the  courts 
to  the  name  by  which  any  such  polyonymous  document  is  called.  "It 
may  be,"  says  the  court,  "that  during  the  lifetime  of  both  Alexander 
and  Elizabeth  Bisson  either  could  have  rescinded  this  agreement — 
call  it  a  will,  or  call  it  a  contract,  or  an  instrument  of  proof  tending 
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to  prove  a  contract.  But  I  am  clearly  of  opinion  that,  whatever 
name  should  be  properly  used  to  characterize  thi»  paper,  it  proves, 
or  tends  to  prove,  an  agreement  between  the  parties  signing  it  to  dis- 
pose of  their  property  in  a  certain  way,  which  a  court  will  enforce 
if  made  upon  legal  consideration." 

V.    The  Form  and  Contents  of  the  Multi-will. 

There  is  no  set  form  of  language  in  which  it  is  necessary  that  a 
will  shall  be  made  by  more  than  one  testator,  but  the  language  em- 
ployed, no  less  than  the  form  in  which  the  gift,  devise  or  bequest  is 
garbed  plays  a  material  part  in  deciding  the  class,  and  thereafter 
interpreting  each  particular  will  under  review.  It  will  be  easily 
understood  that  in  the  case  of  the  reciprocal  will  or  joint  will  proper 
there  is  little  danger  of  difficulties  of  construction  arising,  and,  on 
the  other  hand,  where  the  will  partakes  of  the  nature  of  a  joint  and 
mutual  as  opposed  to  a  joint  or  mutual  testamentary  disposition, 
cross-devises  are  nearly  sure  to  create  difficulties  requiring  their 
solution  by  the  court.  The  early  case  of  Lewis  v.  Scofield,  26  Conn. 
452,  68  Am.  Dec.  404,  already  referred  to,  illustrates  that  the  instru- 
ment which  was  executed  by  the  two  testators  with  much  formality 
as  their  will,  when  construed  by  a  court  of  equity,  operated  only 
as  the  will  of  that  one  of  them  who  should  first  die  and  touched  only 
the  property  of  that  one,  and  was  in  regard  to  that  one  a  valid  will 
and  as  though  the  other  testator  had  not  executed  it  at  all. 

In  State  Bank  v.  Bliss,  67  Conn.  317,  35  Atl.  255,  the  difficulties 
we  have  referred  to  are  all  to  be  found.  In  that  case  two  ladies, 
Emily  and  Jane  Spencer,  made  a  will  together.  What  it  was  and  how 
to  describe  and  interpret  it  must  be  left  to  the  words  of  the  opinion 
in  the  case:  "The  will  is  partly  a  joint  and  partly  a  mutual  one. 
Each  testatrix  executed  it  as  the  will  of  both,  and  in  order  to  ac- 
complish a  common  purpose.  Its  form  would  indicate  that  it  was 
originally  drafted  as  a  joint  will  only  and  that  the  reciprocal  provi- 
sions and  contingent  residuary  gift  to  their  next  of  kin  ....  were 
subsequently  inserted."  After  citing  Lewis  v.  Scofield,  26  Conn.  452, 
68  Am.  Dec.  404,  as  to  a  will  strictly  mutual  being  nothing  but  the 
individual  will  of  the  testator  who  first  dies,  the  court  confesses  its 
inability  so  to  construe  the  Spencer  will,  which  purported  to  be  a 
joint  act.  It  created  a  common  fund  out  of  which  the  debts  of  each, 
the  funeral  expenses  and  the  legacies  to  third  parties  are  to  be  paid; 
and  it  finally  provided  against  its  probate  until  both  the  testators 
were  dead,  after  making  each  the  residuary  legatee  of  the  other! 
Small  wonder  that  the  court  pronounced  it  a  scheme  impossible  to 
carry  out,  and  that  as  all  its  parts  were  interdependent  all  must  fail 
together  and  the  balance  be  distributed  as  intestate  estate. 

In  Allen  v.  Allen,  28  Kan.  18,  husband  and  wife  executed  in  form 
a  joint  will,  which,  however,  only  disposed  of  the  husband's  prop- 
erty. The  husband  died  first.  The  court  decided  that  the  document 
was  the  several  will  of  the  husband,  and  that  the  mere  fact  of  the 
wife  being  joined'in  it  did  not  affect  it  in  any  way,  the  words  naming 
and  relating  to  her  being  surplusage. 

Two  persons  may,  nevertheless,  at  the  same  time  unite  their  wills 
in  a  single  instrument,  if  it  is  such  that  it  may  take  effect  upon 
the  death  of  one  of  them,  so  far  as  it  relates  to  that  one.  The  fact 
that   husband   and   wife   devise   their   property   reciprocally   to    each 
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other  by  the  same  instrument,  or  that  it  is  a  joint  or  mutual  will, 
does  not  deprive  it  of  validity  if  the  will  can  be  given  effect  on 
the  death  of  either,  so  far  as  the  property  of  that  one  is  concerned. 
If  it  is  of  that  character,  it  may  be  probated  upon  the  death  of  one 
as  his  or  her  separate  will,  and,  upon  the  death  of  the  other,  can  be 
again  proved  as  the  will  of  the  other.  It  is  no  objection  that  the 
will  of  both  constitutes  only  the  one  instrument,  unless  the  provi- 
sions of  it  are  such  that  the  disposition  of  the  property  is  suspended 
after  the  death  of  one,  until  the  death  of  the  other,  so  that  it  can- 
not be  executed  as  the  separate  will  of  the  deceased. 

An  instrument  executed  by  husband  and  wife  as  their  joint  will, 
by  which  each  devised  his  or  her  property,  with  the  provision  that 
each  parcel  of  land  should  pass  into  the  hands  of  devisees  at  the 
death  of  the  owner,  subject  to  the  requirement  that  such  devisee  was 
to  pay  to  the  survivor  during  his  or  her  natural  life  the  current  rate 
of  rent  per  acre,  as  well  as  the  taxes  and  interest  on  the  mortgage, 
passes  a  beneficial  interest  in  the  land  to  the  survivor,  which  vests 
at  the  death  of  the  owner,  and  is,  in  effect,  two  separate  wills,  which 
may  be  probated  separately  on  the  death  of  each  of  the  respective 
makers,  and  is  therefore  valid:  Gerbrich  v.  Freitag,  213  111.  552,  104 
Am.  St.  Eep.  234,  73  N.  E.  338,  2  Ann.  Cas.  24.  The  same  reasoning 
is  to  be  found  in  Ee  Davis'  Will,  120  N.  C.  9,  58  Am.  St.  Eep.  771, 
26  S.  E.  636,  38  L.  E.  A.  289,  where  it  is  laid  down  that  a  paper 
purporting  to  be  the  joint  will  of  the  two  persons  executing  it  as 
such,  and  whereby  they  devise  and  bequeath  property  to  a  third 
person,  cannot,  upon  the  death  of  one,  be  proved  as  the  will  of  both, 
but  may  be  probated  as  the  will  of  the  first  decedent,  and  upon  the 
death  of  the  other,  if  then  in  force,  be  again  probated  as  the  will 
of  that  other.  This  case  must  be  regarded  as  important  in  that  it 
cites  the  old  case  of  Clayton  v.  Liverman,  19  N.  C.  558,  which  still 
appears  as  law  in  some  publications.  That  case  was  notable  at  the 
time  for  the  fine  dissenting  opinion  of  Daniel,  J.,  who  combated  the 
whole  argument  of  the  court  and  insisted  that  they  had  misappre- 
hended the  ruling  in  Hobson  v.  Blackburn,  2  Eng.  Ecc.  Eep.  115,  on 
which  they  founded  their  judgment.  It  took  sixty  years  before 
the  courts  in  North  Carolina  recognized  the  strength  and  accuracy 
of  the  dissenting  opinion,  and  it  was  Faircloth,  C.  J.,  who  said:  "Ou 
a  close  reading  of  the  case,  we  think  the  court  did  misconceive  the 
question  at  issue  in  Hobson's  case,  and  we  approve  the  conclusion 
in  the  dissenting  opinion." 

The  facts  disclosed,  in  Hill  v.  Harding,  92  Ky,  76,  17  S.  W.  199, 
437,  are  similar  to  those  in  Ee  Davis'  Will,  120  N.  C.  9,  58  Am.  St. 
Eep.  771,  26  S.  E.  636,  38  L.  E.  A.  289.  In  that  case  A.  Tate  and  H. 
Tate,  two  bachelor  brothers,  executed  a  joint  will,  and  on  the  death 
of  H.  Tate  the  joint  will  was  probated,  and  three  years  later,  when 
the  survivor  died,  the  instrument  was  also  probated  as  his  last  will. 
The  case  was  before  the  courts  on  other  grounds,  but  one  of  the 
parties  insisted  that  the  joint  will  was  a  nullity.  The  court,  after 
citing  some  of  the  cases  we  have  already  referred  to,  used  also 
Eedfield  on  Wills,  page  182,  and  Black  v.  Eichards,  95  Ind.  184,  as 
additional  support  to  negative  the  proposition  of  the  nullity  of  the 
will.  The  court  was  also  at  pains  to  point  out  that  if  A.  Tate,  the 
testator  who  survived  his  brother,  had  revoked  the  will  in  so  far 
as  he  was  interested  in  the  property  devised,  hig  right  to  do  so  would 
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have  been  sustained.  It  was  his  estate,  and  he  had  the  right  to  dis- 
pose of  it  as  he  pleased;  and  if  his  own  circumstances  in  life  changed, 
or  if  the  objects  of  his  affections  had  forfeited  their  claims  to  his 
bounty  for  reasons  sufficient  to  him,  he  could  have  altered  the  will 
so  far  as  it  affected  his  interest  in  the  property.  There  having  been 
no  effort  on  the  part  of  either  testator  to  revoke  the  instrument, 
the  next  of  kin,  who  were  also  the  devisees,  took  under  the  will  and 
not  as  heirs  at  law. 

A  verbal  agreement  made  between  husband  and  wife,  that  the  sur- 
vivor should  have  the  other's  savings  bank  deposit,  each  retaining 
control  during  life  and  evidenced  by  their  intimation  of  the  inten- 
tion to  the  treasurer  of  the  bank,  who  altered  each  deposit  book  by 
writing  on  the  husband's  "Payable  to  self  or  his  wife,"  and  on  the 
wife's  book,  "Payable  to  self  or  husband,"  was  held  to  be  a  testa- 
mentary disposition  of  the  balance  remaining  at  the  decease,  but 
that  it  lacked  the  requisite  formalities  of  execution  to  make  it  ef- 
fectual: Towle  V.  Wood,  6a  N.  H.  434,  49  Am.  Eep.  326. 

The  case  of  In  re  Raupp's  Will,  10  Misc.  Eep.  300,  31  N.  Y.  Supp. 
680,  bears  out  our  previous  remarks  as  to  the  misuse  of  one  of  the 
many  names  for  a  testamentary  instrument  executed  by  more  than 
one  testator.  The  will  in  that  case  opened  with:  "We  .... 
hereby  certify  that  it  is  our  joint  wish  and  will."  It  had  been  pro- 
bated after  the  death  of  one  testator,  and  on  being  offered  for  a 
similar  purpose  after  the  death  of  the  other  it  was  opposed  as  being 
a  "joint"  will  and  having  no  legal  status  under  the  law  of  New 
York.  Counsel  for  the  contestant  conceded  that  "mutual"  wills  were 
valid,  under  the  authority  of  In  re  Diez,  50  N.  Y.  88.  The  court 
dealt  with  the  question  as  follows:  "I  do  not  think  the  use  of  the 
word  'joint,'  in  the  opening  sentence  of  the  will,  in  any  respect  alters 
the  signification  and  effect  of  the  provisions  which  follow  that  sen- 
tence. The  contents  of  the  instrument  must  control.  Even  in  the 
instrument  which  was  under  consideration  in  the  Diez  matter  (50 
N.  Y.  88),  the  first  clause  recited  that  'We  have  made  as  yet  no 
conjoint  disposition  of  any  kind,'  etc.  Therefore  the  mere  use  of  the 
word  'joint'  is  utterly  immaterial,  and  of  no  consequence  to  the  ques- 
tion at  issue.  In  the  instrument  under  consideration  there  is  no  ques- 
tion of  mutuality  nor  of  contract  between  the  signers  of  the  instru- 
ment. These  have  been  the  considerations  which  have  made  difficult 
the  determination  of  the  effect  of  the  other  instruments  which  have 
<?ome  before  the  courts.  In  the  case  at  bar,  the  sole  question  to  be 
decided  is.  Can  two  or  more  persons  execute  valid  separate  wills  and 
testaments  when  contained  in  the  same  instrument?  I  am  of  the 
opinion  that,  if  the  requisites  of  the  statute  are  complied  with  by 
both  signers,  such  an  instrument  is  the  valid  will  of  each." 

In  Re  Cawley's  Estate,  136  Pa.  628,  20  Atl.  567,  10  L.  R.  A.  93,  a 
large  number  of  the  cases  cited  in  this  note  were  in  the  eye  of  the 
court  when  writing  the  thorough  opinion  dealing  with  this  subject. 
The  will  in  that  case  was  drawn  evidently  with  the  intention  of 
avoiding  the  shoals  marked  by  Walker  v.  Walker,  14  Ohio  St.  157, 
S2  Am.  Dec.  474.  It  speaks  for  each  devisor  separately:  "I,  Benja- 
min Cawley,  should  I  be  the  first  to  die,  give,  devise,  and  bequeath; 
and  I,  Mary  Cawley,  should  I  be  the  first  to  die,  give,  devise,  and  be- 
queath to  the  survivor  of  us  all  the  rest  and  residue  of  the  decedent's 
estate,  both  real  and  personal,"  etc.  After  the  payment  of  debts  and 
expenses  and  the  expiration  of  life  estates  created,  the  will  directs 
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that  the  residue  be  divided  into  nine  parts,  three  of  which  parts 
"I  give  and  bequeath,"  etc.,  and  the  will  then  defines  the  nature  of 
the  trust,  and  uses  the  words,  "I  distinctly  declare  that  the  above 
trust  is  an  active  one."  The  singular  number  is  used  throughout 
the  instrument.  There  was  no  joint  property  or  joint  devise,  and  the 
court  decided  it  was  neither  a  joint  will,  nor  any  contract  between 
the  testators,  there  being  no  consideration  other  than  affectionate 
interest.  The  will  was  properly  described  as  a  double  will,  to  be 
construed  and  treated  as  the  separate  will  of  each  testator  as  though 
there  were  two  distinct  wills.  As  Benjamin  Cawley  died  first  with- 
out revoking,  his  will  was  interpreted  as  expressed  in  the  double  in- 
strument. After  his  death,  however,  Mary  Cawley  exercised  her  right 
of  revocation  and  changed  the  course  of  devolution  of  her  property, 
and  her  last  will  was  held  to  control  the  distribution  of  her  estate. 

VI.    The  Revocation  of  the  Multi-will. 

There  seems  hardly  any  necessity  to  devote  a  separate  division  of 
our  note  to  this  branch  of  the  subject,  because  it  has  perhieated  the 
divisions  already  written,  and  by  reason  of  its  nature  is  so  bound  up 
in  the  discussion  of  other  phases  of  the  subject  as  to  leave  little  to  be 
said  and  that  only  by  way  of  summary.  In  Coveney  v.  Conlin,  20 
App.  D.  C.  303,  the  court  extracted  from  leading  authorities  practi- 
cally the  whole  of  the  law  of  revocation  as  applied  to  these  par* 
ticular  wills.  From  what  we  have  already  said  it  will  be  apparent 
that  any  kind  of  the  multi-will  is  revocable  by  either  testator  during 
the  life  of  the  cotestator  ordinarily  without  notice,  but  with  notice 
where  the  will  is  the  result  of  a  contract.  Although  even  in  such 
case  the  will  is  revocable,  the  doctrine  is  that  the  parties  are  under 
a  restriction,  each  to  the  other,  not  to  revoke  their  respective  wills 
so  as  to  secure  any  undue  advantage.  The  few  authorities  that  exist 
are  divided  on  the  question  of  notice  but  not  on  the  question  of  the 
instrument  being  revocable  in  the  lives  of  the  testators:  Eobinson 
V.  Mandell,  3  Cliff.  169,  Fed.  Cas.  No.  11,959.  But  notice  or  no 
notice,  it  being  the  very  essence  of  a  will  that  it  is  revocable,  the 
law  may  be  taken  from  what  we  have  shown  that  in  the  lifetime  of 
the  testators  any  specimen  of  the  multi-will  is  revocable. 

The  point  at  which  the  power  of  revocation  becomes  seriously  in- 
volved is  after  the  death  of  one  of  the  testators,  and  we  have  demon- 
strated that  where  such  will  or  wills  is  or  are  founded  on  a  mutual 
consideration,  the  survivor,  after  proving  the  will  and  accepting  the 
benefit  conferred,  cannot  repudiate  the  contract  to  the  detriment  of 
the  representative  of  the  decedent  testator.  Where  the  wills  are 
merely  reciprocal,  each  leaving  his  all  to  the  other,  after  the  death 
of  the  testator  first  dying,  the  survivor  takes  the  whole  and  can  con- 
sequently deal  with  it  as  he  would  with  other  property,  the  subject 
of  testamentary  disposition.  In  that  ease  the  end  has  been  accom- 
plished, there  is  nothing  further  to  do;  whereas  when  the  wills  take 
the  form  of  a  testamentary  contract,  equity  will  always  interfere, 
after  the  death  of  one  of  the  parties,  to  prevent  a  wrongful  revoca- 
tion by  the  other  before  the  time  when  the  end  contemplated  by  both 
shall  have  been  accomplished.  A  word  in  conclusion  to  those  who 
contemplate  making  or  joining  in  the  making  of  a  multi-will:  The 
end  desired  can  be  attained  by  means  so  much  more  simple — in  the 
making  of  deeds  which  reserve  a  life  interest  to  the  grantor — ^that  it  is 
a  matter  of  surprise  that  people  should  adopt  the  unusual  method  of 
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trying  the  experiment  of  a  new  variety  of  will.  W©  know  of  very 
few  cases  that  cannot  be  met  by  the  ordinary  deed  or  the  ordinary 
will,  and  departures  from  them  give  rise  to  the  consideration  of  the 
cases  by  the  courts,  often  with  an  interpretation  which  is  to  the  ex- 
pectant beneficiary  ag  startling  as  it  is  unwelcome.  With  the  liberty 
«f  a  slight  alteration  we  might  say: 

"In  wills'  as  fashions  the  same  rule  will  hold, 

Alike  fantastic  if  too  new  or  old. 
Be  not  the  first  to  want  a  new  one  tried 

Nor  yet  the  last  to  lay  the  old  aside." 


ALLEN  V.  LUCKETT. 

[94  Miss.  868,  48  bouth.  186.] 

MISTAKE — Cancellation  of  Deed, — ^In  Case  of  a  Material  mis- 
take by  one  or  both  parties  to  a  deed  as  to  the  identity,  situation, 
boundaries,  title,  amount  or  value  of  the  land  conveyed,  a  court  of 
equity  will  grant  appropriate  relief,     (p.  606.) 

MISTAKE — Cancellation  of  Deed  Conveying  More  Land  Than 
Intended. — Where  a  grantor,  relying  upon  the  representations  of  the 
grantees,  who  are  more  familiar  than  he  with  the  boundaries  of  the 
land,  executes  a  deed  under  the  belief  that  it  conveys  a  very  much 
smaller  tract  than  it  actually  does,  equity  wUl  cancel  the  deed, 
whether  or  not  there  is  actual  fraud,     (p.  606.) 

APPEAL — Recovery  of  Damages  by  Appellee — When  Appeal 
Unsuccessful. — In  the  event  of  an  unsuccessful  appeal  from  a  decree 
canceling  a  deed,  the  appellee  is  entitled,  under  Code,  section  4926,  to 
five  per  cent  damages  on  the  value  of  the  land.     (p.  606.) 

Luckett  was  the  owner  of  four  hundred  and  eighty  acres 
of  wild  land  situated  in  a  river  bottom  a  considerable  dis- 
tance from  his  residence  and  in  another  county.  In  Janu- 
ary, 1900,  he  gave  the  appellants  a  deed  of  "that  part  of  the 
east  half  and  the  east  half  of  the  west  half  of  said  section 
lying  north  of  Pearl  river,"  for  fifty  dollars.  He  received 
part  payment  at  the  time,  and  the  balance  in  March,  1901. 
On  the  latter  date  another  deed  was  executed,  the  first  one 
having  been  lost  before  being  recorded.  In  the  last  deed 
the  land  was  described  as  ''that  part  of  the  east  half,  and 
the  east  half  of  the  west  half,  north  of  Pearl  river,  fifty 
acres  more  or  less."  In  1905,  Luckett  commenced  this 
action,  alleging  the  above  facts  and  also  alleging  that  it 
was  his  intention  to  convey  only  fifty  acres;  that  it  was 
understood  that  the  appellant  Allen  was  to  purchase  land  at 
one  dollar  an  acre ;  that  Luckett  was  not  familiar  with  the 
boundaries  of  the  tract  and  relied  upon  the  purchaser's 
representations  that  there  were  only  about  fifty  acres  lying 
north  of  Pearl  river;  that  Luckett  learned,  after  executing 
the  second  deed,  that  there  were  about  two  hundred  acres 
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north  of  Pearl  river;  that  he  demanded  of  appellants  that 
they  correct  the  mistake,  and  that  they  refused  to  do  so, 
claiming:  they  had  purchased  the  entire  tract  north  of  the 
river.  The  bill  prayed  for  cancellation  of  the  deed,  and 
for  a  writ  of  assistance  to  place  Luckett  into  possession, 
upon  his  refunding  the  purchase  price,  with  interest. 

McMillon  &  Howard,  for  the  appellants. 

W.  A.  Ellis  and  May,  Flowers  &  Whitfield,  for  the  appel- 
lee. 

873  FLETCHER,  J.  On  this  record  the  chancellor  must 
have  concluded  that  Allen  was  more  familiar  with  the  bound- 
aries of  the  land  than  was  Luckett,  that  Allen  pointed 
out  these  boundaries,  that  the  sale  was  made  upon  the  faith 
of  these  representations,  that  the  sale  was  by  the  acre,  and 
that  appellee  did  not  intend  to  convey  more  than  fifty  acres ; 
whereas,  in  truth,  nearly  two  hundred  acres  were  conveyed. 
We  are  not  warranted  in  overthrowing  this  finding  of  fact. 

Upon  this  state  of  facts  the  jurisdiction  of  a  court  of 
equity  to  decree  rescission  of  the  contract  and  cancellation 
of  the  conveyance  is  well  established.  It  is  immaterial 
whether  actual  fraud  be  imputed  to  appellant.  The  result 
is  the  same,  if  the  transaction  was  the  result  of  a  mutual 
mistake.  If  the  terms  are  stated  according  to  the  intent  of 
the  parties,  but  there  is  an  error  of  one  or  both  in  respect 
of  the  thing  to  which  these  terms  apply — its  identity,  situa- 
tion, boundaries,  title,  amount,  value,  and  the  like — then  it 
is  elementary  that  a  court  of  equity  may  grant  appropriate 
relief,  provided  the  fact  about  which  the  mistake  occurs 
was  a  material  element  in  the  transaction:  2  Pomeroy's 
Equity  Jurisprudence,  sees.  852,  853;  Bingham  v.  Madison, 
103  Tenn.  358,  52  S.  W.  1074,  47  L.  R.  A.  267. 

The  court  having  required  appellee  to  refund  the  purchase 
money,  with  interest,  the  case  must  be,  and  is  hereby, 
affirmed. 

After  the  Delivery  of  the  Foregoing  Opinion  the  clerk  entered  a 
judgment  affirming  the  decree  appealed  from  without  awarding  the 
five  per  centum  damages  provided  for  in  Code  of  1906,  section  4926. 

Thereupon  appellee  moved  for  an  amendment  of  the  judgment  so 
as  to  allow  him  five  per  centum  on  the  value  of  the  land,  which 
motion  was  sustained,  the  opinion  being  in  these  words: 

Per  Curiam.     Motion  to  allow  five  per  cent  damages  sustained. 


As  to  What  Mistakes  will  Warrant  a  Court  of  Equity  in  Canceling  or 
reforming  an  instrument,  see  the  note  to  Steinmeyer  v.  Schroeppel,  117 
Am.  St.  Kep.  227.  A  mistake  common  to  both  parties  is  generally  in- 
dispensable to  the  reformation  of  a  contract  in  equity:  Meek  v.  Hurst, 
223  Mo.  688,  136  Am.  St.  Eep.  531. 
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FERTILIZER   AND    MANUFACTURING    COMPANY    v. 

RENEAU. 

[94  Miss.  904,  48  South.  292.] 

STATUTE  OF  FEAUDS. — A  Verbal  Contract  of  Employment 

for  one  year,  to  begin  in  the  future,  is  unenforceable,     (p.  608.) 

STATUTE  OF  FRAUDS— Memorandum  must  Contain  Material 
Features. — A  memorandum  to  satisfy  the  statute  of  frauds  must  in- 
clude all  the  material  features  of  the  agreement,  so  that  no  resort  to 
parol  testimony  is  necessary,  further  than  to  show  the  situation  of  the 
parties  and  the  application  of  the  terms  employed  in  the  writing  to 
the  subject  matter  under  consideration,     (p.  609.) 

STATUTE  OF  FRAUDS — Signature  of  Party  to  be  Charged. — 
A  memorandum  to  satisfy  the  statute  of  frauds  must  be  signed  by  the 
party  to  be  charged,     (p.  609.) 

STATUTE  OF  FEAUDS — Several  Distinct  Writings.— A  memo- 
randum may  consist  of  several  distinct  writings,  if  they  are  so  related 
that  the  particular  paper  signed  by  the  party  to  be  charged  can  be 
held  to  be  an  approval  of  other  documents  in  which  the  terms  of  the 
contract  are  set  forth,  even  though  such  other  writings  are  signed  by 
others,      (p.  610.) 

STATUTE  OF  FEAUDS— Writings  Executed  After  Breach  of 
Contract. — A  memorandum  satisfying  the  statute  of  frauds  may  be 
executed  after  a  breach  of  the  contract.  But  in  such  a  case,  when  the 
party  not  sought  to  be  charged  states  the  terms  of  the  contract  in 
writing,  the  other  party  must  manifest  his  assent  thereto  in  some 
manner  which  clearly  evidences  his  acquiescence  in  the  statement. 
(p.  610.) 

STATUTE  OF  FEAUDS — Separate  Writings  After  Breach  of 
Contract. — Where  an  employe  under  a  verbal  contract,  after  he  has 
been  discharged,  writes  a  letter  to  his  employer  setting  forth  the  terms 
of  the  contract,  and  the  employer  replies  in  a  letter  stating  among 
other  things:  "As  for  the  talk  I  had  with  you  when  you  applied  for 
the  position,  I  expected  much  from  you.  That  is  why  I  offered  you 
a  large  salary" — this  reply  is  not  an  assent  to  or  an  adoption  of  the 
employe's  statement,  and  the  two  letters  do  not  constitute  a  inemo- 
randum  sufficient  to  satisfy  the  statute  of  frauds,     (p.  610.) 

Money  &  Graham,  Flowers  &  Whitfield  and  George  W. 
May,  for  the  appellant. 

T.  A.  Hardy  and  L.  Brame,  for  the  appellee. 

012  FLETCHER,  J.  On  the  20th  day  of  April,  1907, 
appellee  entered  into  a  verbal  contract  with  appellant,  acting 
by  one  Van  Winkle,  its  president,  to  take  charge  of  the  com- 
pany's oil  mill  in  Gulfport  as  superintendent  of  the  operat- 
ing department.  Appellee  held  himself  out  as  a  skilled  and 
experienced  man  in  such  matters,  and  Van  Winkle  agreed 
to  pay  him  an  annual  salary  of  tAvo  thousand  five  hundred 
dollars ,  the  term  of  service  to  begin  on  April  24th  and, 
according  to  appellee's  contention,  to  continue  for  one  year. 
There  were  certain  other  inducements  and  representations 
dealing  with  appellee's  status  and  privileges,  in  case  the 
plant  should  be  removed  to  Columbia,  which  we  need  not 
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here  notice  in  detail.  Appellee  on  the  24th  of  April  entered 
upon  the  discharge  of  his  duties  according  to  the  terms  of 
his  contract,  and  was  shortly  thereafter  discharged  by  Van 
Winkle  without  just  cause.  He  was  paid  for  the  short  time 
during  which  he  worked,  reduced  his  damages  as  much  as 
possible,  as  he  was  bound  to  do  under  the  law,  and  brought 
suit  for  the  difference  between  what  he  had  been  able  to 
earn  during  the  year  and  the  two  thousand  five  hundred 
dollars  which  Van  Winkle  had  promised  to  pay  him.  Under 
a  peremptory  instruction  from  the  court,  Reneau  was  given 
judgment  for  thirteen  hundred  and  fifty  dollars,  and  this 
amount  is  admittedly  correct,  provided  any  liability  at  all 
exists. 

It  will  be  observed  that  the  contract  was  a  verbal  one, 
made  on  April  20th,  to  begin  on  April  24th,  and  to  continue 
for  one  year,  and  is,  therefore,  unless  affected  by  the  letters 
to  be  hereafter  adverted  to,  within  the  inhibition  of  that 
clause  of  the  statute  of  frauds  which  provides  that  an  action 
shall  not  be  brought  whereby  to  charge  a  defendant  or  other 
party  upon  any  agreement  ®*^  which  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof, 
unless  the  promise  or  agreement  upon  which  such  action 
may  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith.  Indeed,  the  record  before  us  contains  the  follow- 
ing recital:  "It  is  admitted  by  the  plaintiff  that  the  con- 
tract testified  to  by  the  plaintiff  is  within  the  statute  of 
frauds  and  nonenforceable  in  this  state,  unless  the  letters 
filed  as  exhibits  to  the  declaration  in  said  case  and  the  let- 
ters introduced  in  evidence  in  this  case  are  sufficient  memo- 
randum to  take  the  same  out  of  the  operation  of  the  statute 
of  frauds,  together  with  any  competent  oral  evidence  intro- 
duced in  said  case." 

It  will  thus  be  seen  that  the  case  turns  entirely  upon  the 
question  whether  the  letters  introduced,  taken  together,  con- 
tain such  a  memorandum  or  note  of  the  contract  as  will  sat- 
isfy the  statute.  The  letters  referred  to  were  written  under 
these  circumstances:  After  appellee  had  been  discharged,  he 
addressed  a  letter  to  Van  Winkle,  protesting  against  the 
treatment  he  had  received,  explaining  the  cause  of  the  un- 
satisfactory condition  of  the  product  of  the  mill,  and  re- 
minding Van  Winkle  of  the  fact,  and  at  least  some  of  the 
terms,  of  the  contract.  This  letter  was  dated  May  18th,  and, 
among  other  things  mentioned,  Reneau  refers  to  the  fact 
that  he  had  made  no  misrepresentation  when  he  had  held  him- 
self out  as  thoroughly  understanding  the  oil  mill  business. 
The  letter  then  recites:  "My  contract  with  you  was  fixed  by 
the  year  at  a  stipulated  salary  of  two  thousand  five  hun- 
dred dollars  by  the  year,  and  you  offered  as  a  further  in- 
ducement that,  after  removing  the  plant  to  Columbia,  you 


Hareh,  1909.]     Fertilizer  &  Mfg.  Co.  v.  Reneau.  609 

would  make  it  more  interesting  to  me  by  letting  me  take 
stock  in  the  business."  On  May  20tli  Van  Winkle  ad- 
dressed a  letter  to  Reneau,  which  does  not  in  so  many  words 
acknowledge  receipt  of  Reneau 's  letter,  but  does  discuss  the 
questions  raised  by  Reneau.  Among  other  things  mentioned 
in  this  letter  is  this  expression:  "As  for  the  talk  I  had  with 
you  when  you  applied  for  the  position,  I  expected  much 
from  you.     That  is  why  I  offered  you  a  large  salary." 

It  is  insisted  on  behalf  of  the  appellee  that  these  two  let- 
ters, ^^^  taken  together,  satisfy  the  statute,  and  on  behalf  of 
the  appellant  that  they  come  far  short  of  doing  so.  Ap- 
pellant's attack  upon  the  snifficiency  of  these  letters  may  be 
said  to  have  three  aspects:  First,  that  the  letters  cannot  be 
connected,  since  there  is  no  direct  reference  in  one  to  the 
other;  second,  that,  if  considered  together,  they  do  not  set 
out  all  the  terms  of  the  contract,  so  as  to  render  unnecessary 
any  resort  to  parol  evidence;  third,  that  the  letter  signed 
by  Van  "Winkle  does  not  sufficiently  show*  the  author's  as- 
sent to  and  adoption  of  the  statements  made  in  Reneau 's 
letter. 

We  do  not  think  it  necessary  in  this  case  to  devote  much 
time  to  the  first  two  points.  Suffice  it  to  say  that  we  think 
Van  Winkle's  letter  bears  such  iutemal  evidences  of  having 
been  written  in  reply  to  Reneau 's  that  their  connection  suffi- 
ciently appears,  although  there  is  no  express  acknowledg- 
ment in  the  one  of  the  receipt  of  the  other.  We  observe, 
on  the  second  ground,  that  there  is  some  force  in  the  con- 
tention that  the  letters,  when  taken  together,  do  not  furnish 
a  complete  memorandum  of  the  contract,  since  nothing  is 
better  settled  than  that  the  writing  must  include  all  the 
material  features  of  the  agreement,  so  that  no  resort  to 
parol  testimony  is  necessary,  further  than  to  show  the  situa- 
tion of  the  parties  and  the  application  of  the  terms  employed 
in  the  writing  to  the  subject  matter  under  consideration. 
It  may  well  be  doubted  whether  these  letters  measure  up  to 
this  requirement;  but  we  do  not  feel  called  upon  to  decide 
this  question. 

We  come  to  the  third,  and,  as  we  think,  controlling, 
feature  of  this  case.  Of  course,  by  the  very  terms  of  the 
statute  the  memorandum  must  be  signed  by  the  party  to  be 
charged.  In  this  case,  before  appellant  can  be  held,  it  must 
appear  that  Van  Winkle  has  approved,  assented  to,  and 
adopted  as  his  own  the  statements  made  in  Reneau 's  letter 
as  to  the  terms  of  the  contract.  We,  of  course,  readily  as- 
sent to  the  well-understood  principle  that  the  memorandum 
may  consist  of  several  distinct  writings,  provided  they  are 
80  related  that  the  particular  paper  ^^'^  signed  by  the  party 
to  be  charged  can  be  held  to  be  an  approval  of  other  docu- 
ments in  which  the  terms  of  the  contract  are  set  forth,  even 
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though  such  other  writings  are  signed  by  others.  The  re- 
ports abound  in  cases  of  this  sort.  But  the  question  here 
is  whether  the  case  at  bar  falls  within  this  principle.  It 
must  be  remembered  that  these  letters  are  written  after  the 
breach  of  the  contract.  This  fact  is  of  value,  not  because  as 
a  matter  of  law  the  memorandum  must  be  executed  before 
the  making  of  the  contract,  or  contemporaneous  therewith, 
for  the  authorities  are  well  enough  agreed  that  the  memo- 
randum may  be  executed  after  the  breach,  but  as  an  im- 
portant factor  in  determining  what  effect  shall  be  given  to 
the  language  employed.  We  can  readily  understand  that, 
when  parties  are  engaged  in  negotiating  for  a  contract,  any 
reply  which  one  may  make  to  a  proposal  of  the  other  must 
be  deemed  as  responsive  thereto,  since  the  reply  marks  a 
step  either  forward  or  backward  in  the  progress  of  the  ne- 
gotiation. But  it  is  a  different  matter  when  a  contract  al- 
ready made  and  .breached  is  sought  to  be  confirmed  by  an 
interchange  of  letters.  In  such  a  case,  when  the  one  not 
sought  to  be  charged  states  the  terms  of  the  contract,  the 
other  must  manifest  his  assent  thereto  in  some  manner 
which  clearly  evidences  his  acquiescence  in  the  statement. 
We  are  not  to  be  understood  as  holding  that  he  must  sign 
with  the  intent  to  charge  himself  under  the  statute  of  frauds. 
We  agree  that  his  intention  is  immaterial.  But  he  must 
adopt  his  adversary's  statement. 

We  cannot  think  the  letter  written  by  Van  Winkle  under 
date  of  May  20th  measures  up  to  this  requirement.  Re- 
neau's  letter,  we  may  concede,  states  the  contract.  To  this 
Van  Winkle  merely  replies  that,  * '  as  for  the  talk  I  had  with 
you  when  you  applied  for  the  position,"  etc.  Can  this  be 
held  as  the  equivalent  of  saying,  *'I  agree  that  you  have 
stated  all  the  terms  of  the  contract  correctly"?  We  think 
not.  True,  Van  Winkle  enters  no  specific  denial ;  but  he  was 
not  called  upon  to  deny.  Plad  he  made  no  reply  to  the  let- 
ter, he  would  not  have  been  bound.  What  he  did  sign  does 
not  show  his  assent  to  the  terms  stated  ^^^  by  Reneau.  It 
can  mean  nothing  more  than  that,  conceding  what  Reneau 
said  to  be  true,  he  (Van  Winkle)  had  not  secured  the  re- 
sults which  he  expected.  It  neither  affirms  nor  denies  the 
correctness  of  Reneau 's  declaration.  It  does  no  more  than 
to  waive  his  version  aside,  without  committing  the  writer 
to  its  terms.  It  refers  to  "a  talk";  but  it  does  not  say 
that  "you  have  represented  this  'talk'  correctly."  It  can- 
not, for  the  purpose  of  satisfying  the  statute  of  frauds,  be 
given  the  effect  of  a  plea  in  confession  and  avoidance;  nor 
can  a  person  bring  himself  within  the  statute  by  conduct 
such  as  would  operate  as  an  estoppel  in  many  other  cases. 
In  this  case  the  statute  is  far  from  being  satisfied. 

It  does  not  with  sufficient  certainty  appear  that  Van 
Winkle  assented  to  the  terms  of  the  contract,  and  we  cannot 
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enforce  it.    We  are  content  with  the  authorities  cited  by 
counsel,  and  do  not  reproduce  them  here. 
Reversed,  and  cause  dismissed. 


A  Contract  for  Personal  Services  is  Within  the  Statute  of  Frauds  if 
it  cannot  be  performed  within  one  year:  Seymour  v.  Oelrichs,  158  Cal. 
782,  134  Am.  St.  Eep.  154;  White  v.  Fitts,  102  Me.  240,  120  Am.  St. 
Eep.  483;  Chase  v.  Hinckley,  126  Wis.  75,  110  Am.  St.  Rep.  896. 

A  Memorandum  to  Satisfy  the  Statute  of  Frauds  must  Contain  the 
essential  terms  of  the  contract  expressed  with  such  a  degree  of  cer- 
tainty that  it  may  be  understood  without  recourse  to  parol  evidence 
to  show  the  intention  of  the  parties:  Seymour  v.  Oelrichs,  156  Cal. 
782,  134  Am.  St.  Eep.  154.  See,  also,  Mertz  v.  Hubbard,  75  Kan.  1, 
121  Am.  St.  Eep.  352;  Hall  v.  Misenheimer,  137  N.  C.  183,  107  Am.  St. 
Eep.  474. 

Separate  Writings  may  be  Taken  Together  to  MaTce  Up  the  Memo- 
randum of  a  contract  sufficient  to  satisfy  the  statute  of  frauds,  and  refer- 
ence from  one  to  the  other  need  not  be  express,  nor  is  extrinsic 
evidence  inadmissible  which  shows  the  situation,  circumstances  and 
acts  of  the  parties  to  connect  the  two  writings:  Flegal  v.  Dowling,  54 
Or.  40,  135  Am.  St.  Eep.  812,  and  cases  cited  in  the  cross-reference 
note  thereto. 

A  Memorandum  of  a  Verbal  Contract  Made  After  a  Breach  of  the  con- 
tract, but  before  an  action  is  brought  for  the  breach,  satisfies  the 
statute  of  frauds:  Bird  v.  Munroe,  66  Me.  337,  22  Am.  Eep.  571.  But 
while  a  subsequent  memorandum  or  act  satisfying  the  statute  of 
frauds  may  relate  to  the  date  of  the  oral  agreement  so  far  as  the  par- 
ties are  concerned,  it  does  not  retroact  so  as  to  affect  third  persons: 
Emery  v.  Boston  Terminal  Co.,  178  Mass.  172,  86  Am,  St.  Eep.  473. 


FAIRFIELD  v.  LOUISVILLE  AND  NASHVILLE  RAIL- 
ROAD COMPANY. 

[94  Miss.  887,  48  South.  513.] 

CABBIES — Refusal  to  Receive  Passenger. — In  an  Action 
against  a  railroad  company  for  refusing  to  receive  a  passenger,  an 
instruction  is  out  of  place  that  the  plaintiff  cannot  recover  unless 
she  presented  to  the  gatekeeper  a  proper  ticket,  if  the  only  defense 
made  by  the  carrier  is  that  all  the  seats  on  the  train  were  occupied 
when  passage  was  demanded,     (p.  612.) 

CARRIER. — A  Condition  in  a  Ticket  That  Coupons  are  "Void 
if  Detached"  must  be  reasonably  construed  to  the  end  that  no  in- 
justice be  done  to  either  party.  The  holder  cannot  be  denied  passage 
merely  because  a  coupon  has  been  inadvertently  detached,  if  both 
parts  are  presented  and  it  can  be  seen  by  inspection  that  they  cor- 
respond,    (p.  613.) 

INSTRUCTION — ^Harmless  Error. — An  Instruction  Relating  to 
the  measure  of  damages,  where  the  jury  finds  that  there  is  no  lia- 
bility, is  not  ground  for  reversal,     (p.  613.) 

Action  for  damages  alleged  to  have  resulted  through  the 
refusal  of  the  defendant's  gateman  to  admit  the  plaintiff  to 
the  defendant's  train.  From  a  judgment  for  the  defendant, 
the  plaintiff  appeals. 
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Rucks  Yerger  and  Barrett  &  Taylor,  for  the  appellant. 
Gregory  L.  Smith  and  Harry  T.  Smith,  for  the  appellee. 

890  FLETCHER,  J.  The  testimony  of  plaintiff  and  her 
husband,  if  believed  by  the  jury,  tended  to  show  such  treat- 
ment by  the  servants  of  the  railroad  company  as  would  war- 
rant recovery.  To  meet  this  proof,  the  company  offered 
nothing  of  an  affirmative  or  positive  character.  None  of  the 
witnesses  for  the  railroad  remembered  anything  of  the  cir- 
cumstances of  the  occurrence.  In  this  state  of  the  proof,  the 
verdict  of  the  jury  is  little  short  of  remarkable.  But  the 
cause  of  this  verdict  can  be  understood  when  the  instruc- 
tions asked  and  secured  by  the  railroad  company  are  atten- 
tively ^®*  examined.  Mr,  Fairfield  testified  that  he  bought 
at  Pass  Christian  a  coupon  book  containing  ten  tickets  to 
New  Orleans,  good  on  any  train  operated  over  defendant's 
line.  He  and  his  wife  used  two  of  the  tickets  in  going  to 
New  Orleans,  and  when  ready  to  return  presented  the  book, 
with  only  two  tickets  missing,  to  the  gatekeeper,  and  were 
refused  admission.  This  book  containing  the  tickets  was  ex- 
amined by  the  ticket  agent  at  New  Orleans  and  pronounced 
good  for  the  train  upon  which  plaintiff  sought  to  take  pas- 
sage. The  tickets  contained  the  usual  stipulation  that  they 
were  void  if  detached  from  the  book;  but  there  is  no  hint 
in  the  pleadings  that  the  company  would  rely  as  a  defense 
upon  the  point  that  the  tickets  were  so  detached.  Indeed, 
the  defendant  company  pleaded  that  the  seats  were  all  sold 
and  occupied  at  the  time  plaintiff  applied  for  admission  at 
the  gate,  and  therefore  admission  was  properly  refused. 
There  was  no  suggestion  in  the  proof  that  the  tickets  were 
not  fastened  to  the  book  when  presented,  and  no  complaint 
by  either  the  gatekeeper  or  the  agent  on  this  ground;  and 
yet  in  this  state  of  the  record  the  jury  was  charged  in  in- 
structions Nos.  15  and  16  that  the  plaintiff  could  not  recover 
unless  she  had  shown  by  the  evidence  that  the  book  contained 
coupons  which  had  not  been  detached,  and,  again,  that  she 
could  not  recover  unless  she  showed  that  at  the  time  she 
demanded  entrance  she  presented  to  the  gatekeeper  the  book 
which  at  the  time  contained  coupons  which  had  not  been 
detached  from  the  fastening  by  which  they  were  held  in  the 
book  at  the  time  that  it  was  sold  to  her  husband. 

These  instructions,  even  if  abstractly  and  in  a  proper  case 
correct,  have  no  place  in  the  case  made  by  this  record.  Their 
only  effect  was,  after  the  case  had  closed,  to  inject  a  false 
issue  before  the  jury,  not  suggested  by  the  pleadings  or  the 
proof.  Indeed,  these  instructions  are  equivalent  to  a  per- 
emptory charge,  since  the  plaintiff,  misled  by  the  pleadings, 
had  offered  no  proof  upon  an  issue  which  nobody  suspected 
would  be  important.     Then,  too,  the  instructions  are  not  cor- 
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rect,  considered  as  an  abstract  proposition  of  law.  It  is  not 
true  that  the  ®^^  holder  of  such  ticket  is  to  be  denied  pas- 
sage merely  because  the  ticket  had  inadvertently  been  de- 
tached, if  both  book  and  ticket  are  presented,  and  it  can  be 
seen  by  inspection  that  they  correspond.  The  condition, 
"Void  if  detached,"  etc.,  must  be  sensibly  and  reasonably 
construed,  to  the  end  that  no  injustice  may  be  done  to  either 
party  to  the  contract.  What  we  consider  the  only  just  and 
tenable  view  on  this  question  is  thus  expressed  by  the  Wis- 
consin court:  "The  words,  'Not  good  for  passage  if  detached,' 
would  seem  to  have  been  so  placed  upon  the  ticket  to  prevent 
imposition  by  the  separation  of  the  parts  and  the  use  of  each 
as  a  single-trip  ticket;  but  where  such  parts  of  the  tickets 
become  separated  by  such  inadvertence,  and  are  then  in  good 
faith  presented  together  and  at  the  same  time  to  the  same 
conductor  on  the  going  trip,  the  purpose  of  such  words  would 
seem  to  be  as  fully  attained  as  though  the  two  parts  of  the 
ticket  had  not  been  previously  separated.  In  other  words, 
the  presentation  to  the  conductor  of  the  two  parts  of  the 
ticket,  under  the  circumstances  found,  is  the  same,  in  legal 
effect,  as  though  such  parts  had  not  been  detached  when  so 
presented.  It  is  to  be  remembered  that  the  ticket  was  the 
mere  evidence  of  the  contract  of  carriage,  and  that  such  evi- 
dence consisted  of  two  parts  designed  for  separation.  To 
imply  such  forfeiture  of  the  contract  from  such  m«re  inad- 
vertent separation,  under  the  circumstances  found,  when  no 
word,  letter,  or  figure  on  either  part  of  the  ticket  was  thereby 
obliterated,  and  when  no  perceivable  injury  to  the  defendant 
could  result  therefrom,  would  be  to  destroy  a  statutory  right 
upon  the  merest  technicality,  and  in  the  absence  of  a  clearly 
expressed  stipulation  to  that  effect.  Even  a  strict  literalism 
is  not  to  be  so  rigidly  enforced  as  to  defeat  the  manifest  pur- 
pose of  a  contract  under  a  statute.  Whether  a  different  rule 
should  prevail  where  the  passenger  willfully,  and  against  the 
protest  of  the  conductor,  separates  the  coupons  or  parts  of 
a  ticket,  as  in  some  of  the  cases  cited,  need  not  be  here  con- 
sidered": Wightman  v.  Chicago  etc.  R.  Co.,  73  Wis.  169,  9 
Am.  St.  Rep.  778,  40  N.  W.  689,  2  L.  R.  A.  185. 

893  -^g  ^]2  a^^  lY^Q^  jjj  Q^Y  judgment  instructions  Nos. 
"0"  and  11  ought  not  to  have  been  given;  but,  since  they 
relate  alone  to  the  measure  of  damages,  we  would  not  reverse 
on  this  account,  since  the  jury  has  found  that  no  liability  at 
all  existed.  They  should  not,  however,  be  given  on  another 
trial. 

Reversed  and  remanded. 


A  Eailroad  Ticket  «  not  Mutilated,  within  the  meaning  of  a  stipu- 
lation that  it  shall  not  be  good  if  mutilated,  when  no  essential  part 
has  been  removed,  as  where  it  ia  torn  in  two  parts  which  so  fit 
together  as  to  form  an  entire  ticket  and  make  it  indisputable  that- 
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they  are  parts  of  the  same  ticket  when  presented  in  good  faith  to 
the  conductor:  Young  v.  Central  of  Greorgia  Ey.  Co.,  120  Ga.  25,  102 
Am.  St.  Rep.  68. 

A  Bound-trip  Eailroad  Ticket  punctured  for  the  purpose  of  separa- 
tion into  two  parts,  and  having  on  the  going  part  the  words  "not 
good  for  passage,"  on  a  line  with  the  words  "if  detached"  on  the 
returning  part,  is  good  where  the  parts  have  become  accidentally  sepa- 
rated, if  they  are  in  good  faith  both  presented  to  the  same  conductor 
on  the  going  trip:  Wightman  v.  Chicago  etc.  Ry.  Co.,  73  Wis.  169, 
9  Am.  St.  Rep.  778.  But  see  Boston  etc.  R.  R.  v.  Chipman,  146  Mass. 
107,  4  Am.  St.  Rep.  293;  Louisville  etc.  E.  R.  Co.  v.  Harris,  9  Lea, 
180,  42  Am.  Rep.  668. 
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DAVIDSON  V.   DAVIDSON   REAL   ESTATE   AND   IN- 
VESTMENT  COMPANY. 

[226  Mo.  1,  125  S.  W.  1143.] 

WILLS — Jurisdiction  of  Equity  to  Construe. — A  court  of  equity, 
and  a  circuit  court  is  such,  has  power  to  construe  a  will  and  determine 
whether  it  creates  a  trust  and  the  character  thereof,     (p.  624.) 

WILLS — Conclusiveness  of  Decree  in  Equity  Construing. — If  a 
court  of  equity  errs  in  its  judgment  as  to  what  construction  should  be 
given  a  will,  and  enters  an  interlocutory  judgment  of  partition  and 
order  of  sale,  when  the  will  does  not  permit  a  sale  within  a  designated 
period,  the  error  should  be  corrected  on  appeal.  The  judgment,  in  the 
absence  of  fraud  in  its  concoction,  cannot  be  attacked  by  direct  pro- 
ceedings in  equity,     (p.  624.) 

PAETITION — Attack  upon  by  Minor  for  Fraud. — A  minor  may, 
by  timely  action  after  becoming  sui  juris,  attack  in  equity  an  order 
approving  a  partition  sale,  on  the  ground  of  fraud  in  its  procurement, 
(p.  626.) 

PAETITION — Setting  Aside  for  Fraud  in  Procurement. — When 
an  order  approving  a  partition  sale  is  made  upon  a  false  report  by  the 
commissioner  that  the  purchase  money  has  been  paid,  and  upon  receipts 
reciting  payments  which  have  not  been  made,  the  sale  may  be  set 
aside  and  the  deeds  canceled  by  a  direct  attack  in  equity  on  the 
ground  of  fraud,     (p.  627.) 

GUARDIAN — Authority  to  Form  Corporation. — ^A  Widow  has 
No  Authority  in  law  as  guardian  to  hazard  the  rights  of  minor  heirs 
by  an  agreement  to  organize  a  corporation  to  take  over  the  land  of 
her  deceased  husband  and  accept  stock  in  proportion  to  their  interests 
in  the  estate,     (p.  627.) 

JUDGMENT — Collateral  Attack. — Parol  Evidence  is  not  admis- 
sible in  collateral  proceedings  to  impeach  a  court  record,     (p.  628.) 

PARTITION — ^Evidence  That  Court  was  not  in  Session. — Where 
parol  evidence  of  the  plaintiff  goes  in  without  objection  in  a  direct 
attack  upon  a  partition  sale  on  the  ground  that  the  court  was  not  in 
session  on  the  day  it  wa»  made,  as  also  does  such  evidence  of  the  de- 
fendant, it  is  too  late  on  appeal  for  the  defendant  to  urge  the  incom- 
petency of  that  method  of  proof.  He  cannot  change  his  attitude  on 
appeal  and  thereby  convict  the  lower  court  of  error,     (p.  628.) 

PARTITION — Validity  of  Sale  When  Court  not  in  Session, — 
A  statute  requiring  partition  sales  to  be  made  "on  some  day  during 
the  term"  means  some  day  when  the  court  is  in  actual  session  for  the 
transaction  of  business,  and  not  some  day  of  vacation,  between  two 

(615) 
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portions  of  the  term.  Hence  where  the  court  adjourns  on  the  ninth 
of  the  month  to  the  thirteenth,  a  partition  sale  cannot  be  made  on  the 
twelfth,     (p.  630.) 

PARTITION — Authority  of  Guardian  to  Bind  Minors. — A 
guardian  cannot,  without  an  order  from  the  probate  court,  bind  her 
wards  by  approving  a  partition  sale  made  in  violation  of  the  court's 
order  that  at  least  one-half  shall  be  paid  in  cash.     (pp.  630,  631.) 

PARTITION — Sale  to  Corporation  not  in  Existence. — A  cor- 
poration which  does  not  become  a  legal  entity  until  two  days  after  a 
partition  sale  cannot  be  a  purchaser  thereat,     (p.  631.) 

PARTITION. — ^A  Purchaser  at  a  Partition  Sale  must  have 
Capacity  to  receive  and  hold  real  estate,     (p.  631.) 

PARTITION. — The  Appointment  of  a  Receiver  in  Partition 
Proceedings  will  not  be  considered  on  appeal  if  the  alleged  error  in 
the  appointment  is  not  found  in  the  motion  for  a  new  trial,     (p.  G33.> 

PARTITION — Attack  upon  in  Equity  for  Fraud — ^Appeal. — 
Where  partition  proceedings  are  attacked  in  equity  for  fraud,  after 
final  judgment  and  sale,  and  the  trial  court  finds  that  there  was  no 
fraud  in  procuring  the  interlocutory  judgment,  though  perhaps  it  is- 
erroneous,  but  that  there  was  fraud  in  the  proceedings  subsequent  to 
it,  and  the  supreme  court  on  appeal  concurs  in  the  views  of  the  trial 
court,  the  original  partition  suit  stands  in  the  circuit  court  with  an 
interlocutory  judgment  only.  But  there  being  no  fraud  in  the  concoc- 
tion of  the  interlocutory  decree,  and  no  appeal  therefrom,  it  must 
stand,     (pp.  635,  636.) 

H.  N.  Phillips,  Wilson  Cramer  and  John  G.  Wear,  for  the-      J 
appellant. 

D.  W.  Hill,  for  the  respondent,  and  L.  F.  Dinning  and         , 
J.  M.  Atkinson,  for  nonappealing  defendants.  I 

12  GRAVES,  J.  On  January  3,  1895,  Isaac  M.  Davidson 
departed  this  life  in  Butler  county,  Missouri,  leaving  an 
estate,  consisting  mostly  of  real  estate,  valued  at  something 
near  $200,000.  He  was  a  lawyer  by  profession.  He  pre- 
pared, executed  and  left  a  will,  only  one  clause  of  which  has 
any  significance  in  this  suit.     That  clause  reads : 

"Secondly:  I  give  and  bequeath  all  the  remainder  of  my 
estate,  both  real  and  personal,  or  mixed,  debts  and  wages  due 
me,  except  the  law  office  and  fixtures  therein  contained,  to- 
my  eldest  son,  Dr.  Ira  M.  Davidson,  and  his  mother,  my 
beloved  wife,  for  the  use  hereinafter  declared,  and  request 
them  to  hold  the  same  without  sale  or  disposal,  for  a  period  of 
at  least  fifteen  years,  and  then  only  to  be  disposed  of  by  the 
concurrence  of  all  the  heirs.  Also  to  cause  the  houses,  lots 
and  farms,  jvheresoever  they  may  be,  to  be  kept  rented  and 
in  good  repair,  collecting  the  rents  and  paying  the  same  over 
to  my  said  heirs  according  to  their  respective  rights." 

Mr.  Davidson  left  surviving  him  a  wife  and  eight  chil- 
dren. By  the  fifth  clause  of  the  will  he  defines  what  he  means- 
by  the  terms  * '  my  heirs, ' '  there  naming  his  wife  and  children. 
At  his  death  most  of  his  children  were  minors,  and  three  of 
them  were  yet  minors  when  this  suit  was  brought.     The  plain- 
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tiff  in  this  suit  is  one  of  the  children,  and  the  widow  and  the 
other  children  are  made  defendants,  together  with  a  corpo- 
rate defendant  and  two  individual  defendants.  Under  the 
will,  the  widow,  Mary  J.  Davidson,  and  a  son  Ira  M.,  were 
made  executors. 

*^  The  purpose  of  the  plaintiff's  suit  is  well  described  in 
the  prayer  of  her  petition,  thus: 

"Wherefore,  plaintiff  prays  the  court  to  cancel,  set  aside 
and  for  naught  hold  the  decree  of  partition  aforesaid  and 
the  order  of  sale  made  thereunder,  set  aside  and  for  naught 
hold  the  report  of  sale  made  by  the  special  commissioner 
thereunder,  set  aside  and  for  naught  hold  the  order  of  this 
court  ordering  said  special  commissioner  to  make  and  exe- 
cute the  deeds  aforesaid,  and  to  cancel,  set  aside  and  for 
naught  hold  both  of  the  special  commissioner's  deeds  above 
referred  to  as  constituting  a  cloud  upon  the  title  of  plaintiff, 
and  to  render  judgment  against  the  defendants,  determining 
the  title  to  said  real  estate,  and  quieting  and  confirming 
plaintiff's  title  to  an  undivided  one-ninth  interest  in  and  to 
all  the  above-described  real  estate,  and  to  enjoin  the  defend- 
ants, their  officers,  attorneys,  agents,  servants  and  employes 
from  selling  or  disposing  of  said  real  estate,  or  otherwise 
dissipating  or  injuring  the  same,  pending  the  final  disposition 
of  this  cause;  and  that  the  court  appoint  some  suitable  per- 
son to  take  charge  of  said  real  estate  as  trustee  or  receiver, 
collect  the  rents  and  profits  thereof,  and  pay  the  same  over 
to  this  plaintiff  and  the  other  heirs  of  Isaac  M.  Davidson, 
deceased,  as  is  provided  by  the  terms  of  said  will  and  for 
all  other  proper  relief  in  the  premises,  plaintiff  will  ever 
pray." 

The  petition  in  this  case  charges  that  in  September,  1901, 
a  certain  attorney  filed  a  suit  in  the  circuit  court  of  Butler 
county  asking  for  a  construction  of  the  will  and  a  sale  of 
the  property;  that  in  January,  1902,  the  petition  was 
amended,  the  amended  petition  setting  out  the  will,  describ- 
ing the  real  estate,  and  asking  for  a  construction  of  the  will 
and  for  a  sale  of  the  real  estate.  In  that  suit  Mary  J.  David- 
son, three  adult  children,  and  four  minor  children,  through 
Mary  J.  Davidson,  appeared  as  plaintiffs  in  the  petition,  and 
*"*  Rosa  Belle  Finley,  nee  Davidson,  and  others  were  defend- 
ants. The  court  in  that  case  determined  and  ended  the  trust 
created  by  clause  two  of  the  will,  decreed  partition  of  the 
property  and  ordered  it  sold,  one-half  of  the  purchase  price 
to  be  paid  in  cash,  and  the  balance  in  one  and  two  years,  to 
be  secured  by  deed  of  trust,  or  all  cash  if  the  purchaser 
elected  so  to  pay  before  approval  of  sale ;  that  under  this  de- 
cree on  October  12,  1903,  the  land  was  sold  by  the  sheriff 
as  a  special  commissioner  and  was  bid  in  for  $98,752  in  the 
name  of  I.  M.  Davidson  Real  Estate  and  Investment  Com- 
pany; that  report  of  sale  was  made  by  the  commissioner  and 
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deed  immediately  made  to  said  company;  that  later  a  deed 
amendatory  of  the  first  was  by  said  commissioner  made  and 
delivered;  that  the  petition  in  said  partition  suit  did  not 
state  a  cause  of  action  and  that  the  judgment  and  all  sub- 
sequent proceedings  are  void  or  voidable;  that  the  order  of 
partition  violated  the  express  terms  of  the  will;  that  said 
judgment  and  subsequent  proceedings  were  beyond  the  juris- 
diction of  the  court  making  the  same;  that  all  this  was  with- 
out the  consent  of  plaintiff,  then  a  minor;  that  the  report 
of  sale  was  never  confirmed  by  the  court;  that  at  the  date 
of  sale  and  at  the  time  the  property  was  bid  off  by  an  at- 
torney for  the  corporate  defendant  herein,  said  corporation 
had  not  been  organized  and  no  title  did  or  could  pass ;  that  at 
the  date  of  sale  neither  the  circuit  court  nor  the  county  court 
of  said  county  was  then  in  session;  that  the  judge  of  the  cir- 
cuit court  was  absent  from  the  county;  that  the  record  of 
the  circuit  court  showing  the  said  judge  present  and  court 
in  session  was  false  and  untrue;  that  the  probable  bidders 
knew  these  facts  and  would  not  bid;  that  it  was  generally 
understood  that  no  title  would  pass  owing  to  the  irregulari- 
ties aforesaid;  that  $200,000  worth  of  real  estate  was  sold 
at  a  sacrifice  for  the  sum  named  above  as  the  selling  price; 
that  $98,752  was  a  shockingly  inadequate  price  for  the 
*^  property  sold;  that  only  two  attorneys  bid  at  such  sale, 
and  parties  who  would  have  bid  agreed  with  them  not  to  bid 
and  complied  with  the  agreements;  that  said  sale  was  not 
made  in  accordance  with  the  order,  viz.,  one-half  cash  and  the 
balance  in  one  and  two  years,  which  was  prejudicial.  The- 
petition  names  the  parties  to  the  agreement  not  to  bid  at  the 
sale  and  then  further  charges  that  the  purpose  of  the  pre- 
tended sale  was  to  get  the  property  out  of  responsible  hands, 
those  of  a  trustee  previously  appointed  by  the  court,  and 
place  it  in  the  hands  of  an  irresponsible  corporation,  so  that 
said  estate  might  be  dissipated  and  taken  from  the  rightful 
owners;  that  the  corporation  defendant  never  had  a  dollar 
of  its  stock  paid  up;  that  said  corporation  has  since  been 
managing  the  property  and  trying  to  sell  the  same  and  denies 
that  plaintiff  has  an  interest  therein. 

All  of  the  defendants  except  the  corporation  and  Dalton 
and  Lavin  filed  answers  admitting  the  things  charged  in  the 
petition. 

The  other  defendants  file  lengthy  and  appropriate  answers 
admitting  some  things  in  the  petition,  denying  others  and  in 
addition  plead  certain  matters  of  res  adjudicata  and  estoppel. 
So  far  as  necessary  these  will  be  mentioned  and  discussed  in 
the  course  of  the  opinion.  Replications  in  due  form  were 
filed. 

The  cause  was  taken  by  change  of  venue  to  Mississippi 
county  where  it  was  tried,  a  finding  of  facts  made  and  a 
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judgment  entered.  By  the  judgment,  the  chancellor,  nisi, 
said: 

"Wherefore,  it  is  considered,  ordered,  adjudged  and  de- 
creed by  the  court  that  the  attempted  sale  of  the  above- 
described  real  property  made  on  the  twelfth  day  of  October, 
1903,  and  report  of  said  sale  made  by  the  special  commis- 
sioner thereunder,  the  two  deeds  made  by  the  special  com- 
missioner to  the  I.  M.  Davidson  Real  Estate  and  Investment 
Company,  the  record  of  the  circuit  court  of  Butler  county, 
Missouri,  approving  ^**  said  sale  and  ordering  said  deeds 
made,  be  set  aside,  canceled  and  for  naught  held. 

"It  is  further  considered,  ordered,  adjudged  and  decreed 
by  the  court  that  the  devisees'  title  in  fee  simple  to  the  prop- 
erty above  described  be,  and  the  same  is  hereby  confirmed, 
and  forever  quieted  against  the  defendant  corporation,  I.  ]\I. 
Davidson  Real  Estate  and  Investment  Company,  James  L. 
Dalton  and  James  Lavin;  that  they  and  each  of  them  be, 
and  they  are  hereby  and  forever  enjoined  from  claiming  or 
asserting  any  claim,  right  or  title  to  said  real  property  ad- 
verse to  said  devisees. 

"It  is  further  considered,  ordered  and  adjudged  by  the 
court  that  the  defendants,  I.  M.  Davidson  Real  Estate  and 
Investment  Company,  James  L.  Dalton  and  James  Lavin  pay 
all  the  costs  of  this  suit,  and  that  execution  issue." 

The  finding  of  facts  is  very  lengthy,  but  by  omitting  the 
formal  findings  as  to  the  relationship  of  the  parties,  the  mak- 
ing and  probating  of  the  will,  the  description  of  the  property 
and  rental  value  thereof,  the  more  material  portion  thereof 
reads : 

"The  court  further  finds  that  on  the  fourth  day  of  Sep- 
tember, 1901,  Messrs.  Phillips  &  Phillips  and  Lambert  E. 
Walther,  Esq.,  attorneys  at  law,  filed  a  suit  in  the  circuit 
court  of  Butler  county,  Missouri,  for  the  construction  of 
said  will,  and  for  the  partition  and  sale  of  the  above-described 
real-  estate,  in  which  cause,  Mary  J.  Davidson  and  others 
appeared  as  plaintiffs,  and  James  L.  Dalton  and  others  ap- 
peared as  defendants;  that  afterwards,  to  wit,  on  the  nine- 
teenth day  of  June,  1903,  the  circuit  court  of  Butler  county, 
Missouri,  entered  of  record  an  interlocutory  decree  of  par- 
tition and  order  of  sale  of  the  above-described  real  estate ; 
that  by  said  interlocutory  decree  of  partition  and  order  of 
sale  said  court  provided  that  the  above-described  real  estate 
should  be  sold  by  special  commissioner,  one-half  of  the  pur- 
chase price  in  cash,  balance  ^"^  in  one  and  two  years,  deferred 
payments  to  bear  six  per  cent  interest  and  to  be  secured  by 
deeds  of  trust  upon  property  sold,  or  more  or  all  cash,  at 
option  of  the  purchaser  if  he  elects,  before  the  approval  of 
the  sale.  That  said  decree  of  partition  and  order  of  sale  so 
rendered  as  aforesaid,  are  recorded  in  Book  S,  at  page  352, 
of  the  circuit  court  records  of  Butler  county,  Missouri.     That 
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thereafter,  to  wit,  on  tlie  twelfth  day  of  October,  1903,  by 
virtue  of  said  decree  and  order  of  sale,  James  R.  Hogg,  sheriff 
of  Butler  county,  Missouri,  acting  as  special  commissioner, 
attempted  to  sell  the  above-described  real  estate  at  public 
sale  and  the  whole  thereof  was  bid  in  at  the  price  of  $98,752, 
no  part  of  which  was  ever  paid  to  the  sheriff;  that  the  above 
described  real  estate  was  bid  in  in  the  name  of  I.  M.  David- 
son Real  Estate  and  Investment  Company,  and  thereafter, 
to  wit,  on  the  twenty-second  day  of  October,  1903,  the  said 
James  R.  Hogg  filed  a  report  of  said  attempted  sale  in  the 
office  of  the  clerk  of  the  circuit  court  of  Butler  county,  Mis- 
souri, and  immediately  made  out,  acknowledged  and  de- 
livered to  some  one  for  the  I.  M.  Davidson  Real  Estate  and 
Investment  Company,  a  deed  purporting  to  convey  to  it  the 
above-described  real  estate,  which  said  deed  was  recorded 
December  1,  1903,  in  book  68,  at  page  525,  and  a  deed 
amendatory  thereof  recorded  March  25,  1905,  in  book  75,  at 
page  201,  of  the  deed  records  of  Butler  county,  Missouri; 
that  in  said  report  and  that  in  said  deeds,  it  is  falsely  re- 
cited that  the  consideration  for  said  real  estate  had  been 
paid  in  cash,  when  in  fact  and  in  truth  no  cash  or  other 
valuable  thing  had  been  paid  to  the  sheriff  or  any  person  for 
him  for  said  real  estate  on  the  bids  therefor;  that  the  de- 
fendant I.  M.  Davidson  Real  Estate  and  Investment  Company 
was  not  incorporated  until  the  fourteenth  day  of  October, 
1903;  that  the  statement  made  in  the  articles  of  incorpora- 
tion *®  of  the  I.  M,  Davidson  Real  Estate  and  Investment 
Company  that  $45,000  had  actually  been  paid  up  in  lawful 
money  of  the  United  States,  and  was  on  the  twelfth  day  of 
October,  1903,  in  the  hands  of  its  board  of  directors,  is  ab- 
solutely false,  while  in  fact  and  in  truth  no  part  of  the 
capital  stock  of  said  corporation  was  ever  paid  in  money  by 
any  of  the  subscribers  for  the  stock;  that  the  recital  in  the 
certificates  of  stock  issued  by  said  corporation,  to  the  effect 
that  the  full  amount  of  the  capital  stock  was  fully  paidj  was 
likewise  absolutely  false,  while  in  truth  and  in  fact  no  part 
of  the  capital  stock  was  ever  paid  by  the  subscribers  thereof. 
"The  court  further  finds  that  the  defendant,  I.  M.  David- 
son Real  Estate  and  Investment  Company,  without  any  au- 
thority of  law  or  equity,  issued  stock  to  the  extent  of  $90,000 
in  the  name  of  the  guardian  of  the  minors  for  their  interest 
in  the  real  estate,  and  to  the  adults  for  their  interest  in  the 
real  estate;  that  said  stock  was  absolutely  worthless,  having 
been  issued  by  a  corporation  without  assets  and  without  any 
property  whatever,  and  that  the  defendant  I.  M.  Davidson 
Real  Estate  and  Investment  Company,  and  its  officers,  have, 
since  the  formation  of  said  company,  fraudulently  and  op- 
pressively obtained  a  large  majority  of  this  stock  from  the 
adults  and  heirs  at  thirty  cents  on  the  dollar;  that  the  de- 
fendant,   Mary   J.    Davidson,    was    unduly    influenced    and 
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caused  to  enter  into  the  corporation  in  her  own  right  and  as 
guardian  for  the  minors  by  promise  and  agreement  on  the, 
part  of  Isaac  H.  Barnhill  and  William  Ferguson,  the  man- 
aging officers  of  the  corporation,  that  the  corporation  would 
immediately  assume  and  pay  a  mortgage  on  her  homestead 
aggregating  some  $2,600,  which  indebtedness  has  never  been 
paid  nor  has  the  defendant,  Mary  J.  Davidson,  been  released 
therefrom,  but  said  indebtedness  and  mortgage  on  her  home- 
stead *^  has  been  used  oppressively  to  unduly  influence  her 
in  her  relations  with  the  defendant  corporation;  that  the 
defendant  corporation  in  purchasing  its  own  stock,  used  the 
rents  and  profits  of  the  above-described  real  estate  to  pay 
for  said  stock  which  has  been  issued  to  minors  as  well  as 
adults. 

"The  court  further  finds  that  on  the  twelfth  day  of  Oc- 
tober, 1903,  the  date  of  the  attempted  sale  of  the  above- 
described  property,  the  circuit  court  of  Butler  county, 
Missouri,  was  not  in  session,  and  the  judge  thereof  was  absent 
from  said  county  while  the  attempted  sale  was  being  made, 
and  that  the  county  court  of  Butler  county,  Missouri,  was 
not  in  session  on  the  twelfth  day  of  October,  1903,  and  that 
the  recitals  in  the  special  commissioner's  rej)ort  of  the  sale 
and  the  deeds  made  thereunder,  and  all  other  proceedings 
of  the  court  relative  thereto,  were  false  and  fraudulent. 

"The  court  further  finds  that  the  record  entry  of  the  cir- 
cuit court  of  Butler  county,  Missouri,  purporting  to  show 
that  the  circuit  court  of  Butler  county,  Missouri,  was  in  ses- 
sion on  the  twelfth  day  of  October,  1903,  is  false  and  a  fraud 
upon  the  rights  of  the  devisees  of  Isaac  M.  Davidson, 

' '  The  court  further  finds  that  the  price  at  which  the  above- 
described  real  estate  was  bid  in  was  -shockingly  inadequate 
and  a  fraud  upon  the  rights  of  the  devisees  of  Isaac  M.  David- 
son, deceased.  That  the  attempted  sale  was  unjust  and  un- 
fair to  the  devisees  of  Isaac  M.  Davidson,  deceased,  in  this: 
that  the  property  was  not  sold  to  its  best  advantage,  there 
having  been  practically  three  or  four  bidders  only, 

"The  court  further  finds  that  the  officers  of  the  I,  M. 
Davidson  Real  Estate  and  Investment  Company,  for  the  pur- 
pose of  disposing  of  and  dissipating  said  estate  advan- 
tageously to  the  officers  of  said  corporation,  took  possession 
of  the  above-described  real  estate  ***  under  said  deed,  imme- 
diately after  the  attempted  sale  thereof,  and  ever  since  that 
time  converted  the  rents  and  profits  thereof  to  their  own  use ; 
have  failed  to  account  therefor  to  the  devisees  of  Isaac  M, 
Davidson,  deceased,  and  are  selling  and  dissipating  said  real 
estate  to  great  injury  to  the  said  devisees. 

"The  court  further  finds  that  the  curator,  W.  W.  Turner, 
was  not  in  fact  a  curator  for  the  minors,  but  a  mere  figure- 
head for  the  defendant  corporation. 
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"The  court  further  finds  that  the  rine  devisees  of  Isaac 
M.  Davidson,  deceased,  are  the  owners  in  fee  simple  in  equal 
shares  of  the  above-described  real  estate,  and  that  they  are 
entitled  to  a  decree  of  this  court  quieting  the  same  against 
the  defendant,  I.  M.  Davidson  Real  Estate  and  Investment 
Company,  and  that  said  devisees  are  entitled  to  a  restraining- 
order  against  the  I.  M.  Davidson  Real  Estate  and  Investment 
Company,  to  restrain  said  corporation  from  asserting  any 
title  to  the  above-described  real  property  adverse  to  said 
devisees,  and  restraining  said  corporation  from  interfering 
with  the  possession  of  said  property,  or  any  other  right  of 
the  devisees  thereto. 

"The  court  further  finds  that  all  the  proceedings  relative 
to  the  attempted  sale  of  the  above  property  on  the  twelfth 
day  of  October,  1903,  from  the  time  of  the  crying  of  the  sale 
until  this  time,  are  tainted  with  the  frauds  of  the  I.  M. 
Davidson  Real  Estate  and  Investment  Company  and  its  of- 
ficers. ' ' 

The  court  also  appointed  a  receiver  to  collect  the  rents, 
and  look  after  the  property  pending  this  suit,  and  made  an 
order  restraining  the  corporation  defendant,  and  defendants, 
Dalton  and  Lavin,  from  further  collecting  rents  or  otherwise 
controlling  said  property.  In  due  time  and  proper  order 
the  cause  has  been  appealed  here. 

The  plaintiff,  as  well  as  the  corporation  and  ^*  Dalton, 
appealed,  but  the  plaintiff  did  not  perfect  her  appeal.  Lavin 
did  not  appeal.  Plaintiff's  counsel,  however,  urge  that  this 
being  an  equity  case,  this  court,  being  possessed  of  the  cause, 
can  see  that  equity  is  done  by  its  judgment.  The  trial  court 
did  not  annul  the  interlocutory  judgment  in  partition,  and 
this  is  the  question  complained  of  by  the  plaintiff. 

As  to  all  other  matters,  the  judgment  entered  was  satis- 
factory to  plaintiff.  The  record  is  voluminous,  but  we  can 
and  will  discuss  the  facts  found  by  the  court,  together  with 
the  applicable  evidence  touching  the  fact,  in  the  course  of  the 
opinion,  on  the  points  made  by  the  defendants.  This  suf- 
ficiently states  the  general  outlines  of  the  case  for  a  discussion 
of  the  various  contentions  made,  when  in  connection  therewith 
the  applicable  evidence  in  support  of  the  findings  of  fact  is 
considered. 

1.  A  question  might  be  raised  as  to  whether  or  not  the 
refusal  of  the  chancellor  nisi  to  annul  and  cancel  the  inter- 
locutory decree  in  partition  is  properly  here  for  considera- 
tion. The  defendants  do  not  question  this  part  of  the  decree 
entered  by  the  circuit  court  and  the  plaintiff  has  not  ap- 
pealed. However,  the  question  is  argued  upon  both  sides  in 
this  court,  and  in  view  of  things  presently  to  be  stated,  we 
think  it  best  to  go  into  the  question.  From  the  evidence  it 
appears  that  I.  M.  Davidson  left  a  large  estate,  consisting 
of    town    property    (vacant    lots    and    lots    with    buildings 
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thereon),  farms  and  considerable  personal  property.  There 
were  no  debts  worth  mentioning.  The  real  estate  alone  in 
1903  was  worth  $200,000  or  more  under  the  evidence.  It  is 
clearly  inferable  from  the  proof  that  neither  the  widow  nor 
the  heirs  possessed  much  business  judgment.  The  executors 
named  in  the  will  made  poor  progress  in  the  management  of 
the  estate,  and  in  1897,  voluntarily  quit  the  job,  and  James  L. 
Dalton  was  first  made  receiver  and  ^^  shortly  thereafter 
trustee  of  the  property.  When  he  took  it  there  were  delin- 
quent taxes  to  the  amount  of  $3,000  or  perhaps  a  little  more, 
and  a  judgment  of  $5,000  against  the  estate.  This  vast  estate 
was  then  indebted  about  $8,000.  Dalton,  as  trustee  by  order 
of  the  circuit  court,  borrowed  money  to  improve  two  pieces 
of  the  property.  He  borrowed  to  this  end,  $22,500,  but  as 
often  happens,  it  required  some  $5,000  or  $6,000  more  to 
complete  the  work,  and  Dalton  advanced  it.  Dalton  in- 
creased the  earning  capacity  of  the  estate  from  $250  per 
month  to  $1,000  per  month,  or  nearly  so. 

In  1901,  whilst  the  estate  was  in  the  hands  of  Dalton,  all 
of  the  heirs,  except  Rosa  Belle  Finley,  joined  in  a  petition 
asking  the  court  to  construe  the  will  of  I.  M.  Davidson,  and 
to  hold,  among  other  things,  that  said  second  clause  of  the 
will  was  void  for  vagueness  and  other  reasons  assigned,  and 
further  to  partition  the  lands. 

In  this  case  the  widow  and  adult  heirs  were  plaintiffs  in 
person,  and  the  minor  heirs,  four  in  number,  prosecuted  the 
suit  in  the  name  of  Mary  J.  Davidson,  their  guardian  and 
curator.  Mrs.  Finley  was  made  defendant,  as  were  also 
James  L.  Dalton,  and  the  holders  of  mortgage  liens  upon  the 
lands.  This  case,  after  all  necessary  pleadings  were  filed  and 
the  issues  duly  made  up,  finally  reached  a  hearing,  which  re- 
sulted in  an  interlocutory  decree  in  partition  at  the  June 
term,  1903,  of  said  Butler  county  circuit  court.  Under  this 
decree  the  land  was  sold  in  October  following. 

The  evidence  does  not  disclose  fraud  in  the  concoction  of 
this  interlocutory  decree.  The  only  thing  appearing  herein 
is  some  testimony  to  the  effect  that  one  William  Ferguson, 
who  had  loaned  Jay  Davidson  some  $12,000  on  his  interest 
in  the  estate,  counseled  and  advised  the  heirs  and  widow 
to  bring  the  suit.  They  did  bring  the  suit  and  did  not  appeal 
from  the  ^^  judgment,  which  judgment,  however,  was  in  ac- 
cordance with  their  desires  as  expressed  in  the  petition. 
Nor  did  defendants  appeal  in  that  case  from  this  interlocu- 
tory decree. 

It  is  urged,  however,  that  the  petition  stated  no  cause  of 
action  in  this,  that  it  pleads  the  will  and  the  will  shows  that 
there  could  not  be  a  sale  of  the  property  for  fifteen  years, 
and  hence  the  judgment-rolls  show  that  the  circuit  court 
exceeded  its  jurisdiction,  and  the  judgment  is  void  or  at 
least  voidable.     We  are  not  impressed  with  this  contention. 
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That  the  circuit  court  has  jurisdiction  in  partition  proceed- 
ings goes  without  question.  That  courts  of  chancery,  and  a 
circuit  court  is  such,  have  power  to  construe  wills  and  declare 
the  character  of  a  trust  created  therein,  or  say  whether  or 
not  a  trust  has  been  created  by  the  will,  we  think  equally 
as  well  settled. 

In  Hamer  v.  Cook,  118  Mo.  476,  24  S.  W.  180,  it  is  said : 
"It  was  a  part  of  the  ancient  and  well-defined  jurisdiction 
of  the  courts  of  chancery  to  construe  wills  and  declare  the 
limitations  of  trusts  created  thereby,  and  the  creation  of  our 
county  and  probate  courts  has  not  devested  them  of  this 
power."  This  case  received  the  approval  of  this  court  in  the 
later  case  of  Heady  v.  Grouse,  203  Mo.  100,  120  Am.  St.  Rep. 
643,  100  S.  W.  1052. 

We  conclude,  therefore,  that  the  circuit  court  of  Butler 
county  had  complete  jurisdiction  over  both  the  parties  and 
the  subject  matter.  If  it  erred  in  its  judgment  as  to  what 
construction  should  be  given  to  the  will  in  question,  that 
question  cannot  avail  the  plaintiff  in  this  case.  That  error 
could  have  been  corrected  upon  appeal.  It  is  true  the  peti- 
tion in  this  case  is  a  direct  and  not  a  collateral  attack  on 
this  interlocutory  judgment,  but  unless  we  can  say  there  was 
fraud  in  the  concoction  of  the  judgment  we  should  not  dis- 
turb this  interlocutory  decree.  It  is  argued  that  the  action 
of  Ferguson  in  urging  the  bringing  of  the  suit,  and  his  subse- 
quent conduct  thereafter  as  president  of  the  ^*  corporation 
defendant,  in  practically  absorbing  the  whole  estate  for  him- 
self, and  of  one  Barnhill,  secretary  of  the  corporation  de- 
fendant, by  acquiring  the  stock  in  such  corporation,  are 
evidence  of  a  conspiracy  from  the  beginning,  but  we  hardly 
feel  that  the  facts  before  us  justify  this  conclusion.  We 
agree  with  the  learned  chancellor  below,  that  the  conduct  of 
Ferguson's  company,  the  defendant  corporation,  has  been 
reprehensible  from  the  date  of  its  birth.  Many  things  point 
to  the  fact  that  this  corporation  defendant  was  conceived  in 
sin  and  born  in  iniquity.  This  is  judging  by  its  conduct  since 
its  organization,  which  was  some  time  after  the  interlocutory 
decree  in  the  partition  suit.  There  was  no  error  in  the  ac- 
tion of  the  trial  court  in  refusing  to  set  aside  the  interlocu- 
tory decree  in  the  partition  suit,  although  attacked  in  the 
bill  in  equity  herein. 

The  heirs  long  prior  had  made  similar  attempts  to  par- 
tition the  land,  but  the  cases  were  dismissed,  or  disposed  of 
without  trial.  At  least  two  previous  attempts  had  been 
made. 

This  contention  of  the  plaintiff  is  therefore  ruled  against 
her. 

2.  The  plaintiff  in  this  case  also  attacks  in  her  bill  the 
validity  of  the  sale,  the  validity  of  the  order  approving  the 
sale,  and  the  deeds  made  thereunder.     It  is  said  the  property 
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sold  for  a  grossly  inadequate  price,  and  this  would  appear 
to  be  true,  for  from  the  evidence  there  were  really  only  two 
or  three  bidders — really  only  two,  as  to  most  of  the  property. 
There  seems  to  have  been  two  syndicates  or  combinations  of 
individuals  who  were  undertaking  to  buy  the  property;  one 
set  afterward  became  the  defendant  corporation  incorpora- 
tors, and  were  represented  by  their  attorney,  as  a  bidder, 
and  the  other  syndicate  of  ten  men  had  their  attorney,  who 
was  one  of  their  number,  bid.  This  latter  syndicate  had 
agreed  among  ^^  themselves  not  to  bid  over  forty-five  per 
cent  of  the  value  of  the  property,  and  got  only  one  house  and 
lot  for  $1,000,  which  under  the  evidence  was  worth  not  less 
than  $2,500.  They  did  not  take  a  deed  to  that,  because  the 
corporate  defendant  gave  them  $500  for  their  bargain,  and 
took  the  property.  The  evidence  discloses  that  there  was  a 
pretty  general  consensus  of  opinion  to  the  effect  that  the 
interlocutory  judgment  was  invalid,  and  the  air  being  full 
of  such  rumors  might  have  deterred  bidders,  but  be  that  as 
it  may,  the  corporate  defendant  got  about  thirty-five  farms 
and  seventy-five  or  more  pieces  of  town  property,  reasonably 
worth  $200,000,  for  less  than  $99,000.  This  sale  took  place 
on  October  12,  1903,  and  the  property  was  stricken  off  and 
sold  to  the  defendant  corporation,  although  at  that  time  it 
had  not  been  incorporated.  The  articles  of  association  were 
acknowledged  upon  that  day,  but  it  was  not  issued  a  charter 
by  the  Secretary  of  State  until  October  14,  1903.  It  also  ap- 
pears in  evidence  that  at  the  time  of  its  incorporation  not  a 
dollar  of  the  capital  stock  of  $90,000  had  been  paid,  and  not 
a  dollar  has  since  been  paid  in  by  the  incorporators  or  stock- 
holders. 

The  order  of  sale  provided  for  part  cash  or  all  cash,  as  the 
purchaser  might  elect,  before  approval  of  the  sale.  The 
sheriff  who  made  the  sale  as  a  special  commissioner  under  an 
order  of  the  court,  lYiade  a  report  of  sale,  not  as  special  com- 
missioner, but  as  sheriff,  as  we  read  the  record.  His  said 
report  begins  thus:  "I,  James  R.  Hogg,  sheriff  of  Butler 
county,  Missouri,  beg  leave  to  respectfully  report  that,  in 
pursuance  of  an  order  of  sale,"  etc.,  and  concludes  thus: 
"All  of  which  is  respectfully  submitted,  James  R.  Hogg, 
Sheriff  of  Butler  County,  Missouri."  Mr.  Hogg,  as  the 
court's  special  commissioner,  nowhere  makes  a  report  of  sale, 
so  far  as  this  very  voluminous  record  shows. 

2^  In  the  report  as  sheriff  he  does  say  that  he  had  been 
paid  the  amount  of  the  bid  by  the  defendant  corporation, 
and  that  said  defendant  had  elected  to  pay  cash,  although  it 
did  not  have  a  cent  in  its  treasury.  This  report  of  sale  was 
accompanied  by  receipts  for  the  money  signed  up  by  the 
parties  interested,  the  receipts  of  the  four  minors  being 
signed   by  Mary   J.   Davidson,    guardian   curator,    although 
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never  a  cent  passed  into  her  hands  from  the  sheriff  or  any 
other  person  for  said  minors.  The  order  approving  the  sale 
was  based  upon  the  recitals  in  the  report  of  sale.  The 
amount  going  to  the  plaintiff  was  $6,731.98,  and  the  same  to 
each  of  the  other  three  minors. 

There  was  evidence  pro  and  con  upon  the  fact  as  to  whether 
or  not  Judge  Fort  was  actually  in  the  county  seat  at  the  date 
of  the  sale.  No  witness  saw  him  at  the  courthouse  that  day. 
The  court  record  shows  that  court  adjourned  from  Friday 
to  Monday,  and  Monday  was  the  day  of  sale.  The  testimony 
also  shows  that  Judge  Fort  came  and  left  the  county  seat 
by  rail,  and  there  were  but  two  trains  a  day,  one  leaving 
Poplar  Bluff  in  the  morning  at  8 :45  and  the  other  coming  to 
Poplar  Bluff  at  about  6  in  the  evening.  By  at  least  one  of 
plaintiff's  witnesses,  it  was  shown  that  Judge  Fort  was  not 
in  the  courthouse  to  open  court  that  day  or  at  any  time  dur- 
ing the  sale.  These  are  the  questions  as  to  the  validity  of 
the  sale,  and  the  order  approving  the  sale. 

Defendants  contend  that  as  there  was  no  question  about 
Judge  Fort  being  present  on  October  22d  when  the  report 
of  the  sale  was  approved  and  the  first  deed  was  made,  and 
as  this  was  the  final  judgment  in  partition,  and  no  appeal 
was  taken,  the  matter  is  closed.  Plaintiff  urges  as  to  the 
judgment  approving  the  sale,  that  there  was  fraud  in  the 
concoction  thereof,  and  that  inasmuch  as  she  attacks  that 
judgment  in  a  direct  equitable  proceeding  she  is  entitled  to 
have  the  judgment  below  on  that  question  affirmed. 

^'^  There  is  no  question  that  plaintiff's  petition  attacks  this 
order  or  judgment  approving  the  sale  on  the  ground  of  fraud 
in  its  procurement.  Nor  is  there  any  question  as  to  her  hav- 
ing brought  her  action  within  a  short  time  after  the  date  she 
became  sui  juris. 

That  judgments  can  be  attacked  in  an  equitable  action  to 
set  them  aside  on  the  ground  of  fraud*  in  the  procurement 
thereof,  there  can  be  no  question:  McClanahan  v.  West,  100 
Mo.  309,  13  S.  W.  674;  Nelson  v.  Barnett,  123  Mo.  564,  27 
S.  W.  520;  Smith  v.  Hanger,  150  Mo.  437,  51  S.  W.  1052. 

In  this  case  it  was  a  fraud  perpetrated  upon  the  court 
when  the  commissioner  reported  to  the  court  that  the  de- 
fendant I.  M.  Davidson  Real  Estate  and  Investment  Com- 
pany had  paid  him  over  $98,000  in  cash,  when  he  had  never 
received  a  cent. 

In  the  interlocutory  judgment  in  the  partition  suit,  James 
L.  Dalton,  one  of  the  appealing  defendants  in  this  case,  had 
a  large  allowance  as  a  lien  upon  the  estate,  and  from  the 
order  approving  the  sale  it  appears  that  he  made  and  gave 
to  the  commissioner  a  receipt  for  $28,618.94,  when  in  fact  he 
had  never  received  a  cent  from  the  commissioner,  and  this 
was  a  fraud  upon  the  court  in  the  procurement  of  the  order 
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of  approval.  On  October  21st,  and  prior  to  the  order  of 
approval,  the  defendant  corporation  gave  Dalton  a  deed  of 
trust  on  the  lands,  not  yet  deeded  to  it,  for  the  same  sum, 
and  it  appears  that  said  corporation  had  previously  agreed 
to  assume  the  debt,  thus  showing  that  said  corporation  had 
full  knowledge  that  fraud  was  being  perpetrated  upon  the 
court  in  getting  its  sale  approved  through  the  false  report 
of  the  commissioner.  Barnhill,  defendant  corporation's  sec- 
retary, contributed  to  the  fraud  by  giving  his  receipt  for  cash 
which  was  never  received.  And  so  we  might  go  through  with 
each  item  of  the  distribution  said  to  have  been  made  by  the 
sheriff,  but  which  distribution  was  never  in  fact  made. 

^*  Such  conduct  was  a  fraud  upon  the  minors  involved  in 
that  suit,  and  they  were  each  interested  to  the  extent  of 
nearly  $7,000,  notwithstanding  the  low  price  obtained  at  the 
sale.  The  order  of  approval  recites  that  the  cash  had  been 
reported  as  received  by  the  commissioner,  and  had  been  by 
him  paid  out  on  the  receipts  of  the  parties  entitled  thereto. 
This  fraud  perpetrated  upon  the  court  in  the  very  concoction 
and  make-up  of  this  judgment  is  of  itself  sufficient  to  sus- 
tain the  action  of  the  chancellor,  nisi,  in  vacating  the  same, 
and  in  holding  for  naught  the  report  of  sale,  and  the  deeds 
made  under  the  order  or  judgment  aforesaid. 

It  is  argued,  however,  that  the  corporation  had  been  or- 
ganized to  take  over  the  estate,  and  that  the  Davidson  heirs 
were  all  interested  in  the  organization.  It  is  true  that  it 
appears  that  Ferguson  induced  the  widow  for  herself  and  as 
guardian  for  the  minors  to  agree  to  organize  a  corporation, 
and  the  widow  became  an  incorporator,  but  she  had  no  au- 
thority in  law  under  the  evidence  in  the  case  to  hazard  the 
rights  of  these  minors  by  such  an  agreement. 

The  later  relationship  between  these  minors  and  defendant 
we  will  discuss  under  another  proposition  in  the  case. 

3.  The  trial  court  found  as  a  fact  that  the  circuit  court 
of  Butler  county  was  not  in  session  on  the  day  of  sale,  and 
also  that  the  county  court  was  not  in  session  at  said  time. 
There  is  evidence  upon  which  a  finding  might  be  made  either 
way  upon  that  question.  As  to  this  finding,  if  it  be  material, 
which  we  discuss  later,  we  shall  give  deference  to  the  judg- 
ment of  the  chancellor,  nisi. 

Defendants  contend  (1)  that  the  record  shows  the  presence 
of  the  judge  and  all  officers,  and  the  opening  of  the  court  on 
that  day,  and  this  record  imports  verity,  and  (2)  that  inas- 
much as  the  court  at  its  October  term  was  in  actual  session 
transacting  business  ^^  both  before  and  after  that  date  (Oc- 
tober 12th,  the  day  of  sale),  said  day  was  a  day  whilst  said 
court  was  in  session.  An  ingenious  argument  is  builded  up 
on  the  latter  proposition. 

(a)  Going  to  the  first  point  just  above  suggested,  it  may 
be  said  that  in  collateral  proceedings,  it  is  certainly  true  that 
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parol  evidence  is  not  admissible  to  impeach  the  court  record. 
In  an  ejectment  suit,  wherein  it  was  sought  to  attack  the 
record  showing  the  adjournment  of  court  in  case  of  Mobley 
V.  Nave,  67  Mo.  546,  Hough,  J.,  said:  "Parol  testimony  was 
offered  by  the  defendant  to  show  that  the  court  was  in  ses- 
sion on  the  18th  of  September,  1863,  but  it  was  rejected  by 
the  court,  and  properly  so.  If  it  can  be  shown  by  parol  that 
a  court  was  in  session  on  a  day  when  the  records  of  such 
court  show  that  it  stood  adjourned  on  that  day,  we  see  no 
reason  why  it  cannot  also  be  shown  by  parol  that  a  court  was 
not  in  session  when  its  records  show  that  it  was  in  session. 
The  confusion  and  injury  which  might  ensue  upon  the  ad- 
mission of  parol  testimony  for  such  a  purpose,  in  a  collateral 
proceeding,  is  manifest.  Proceedings  in  a  court  of  record 
can  only  be  proved  by  the  record:  Medlin  v.  Platte  County, 
8  Mo.  235,  40  Am.  Dec.  135;  Milan  v.  Peraberton,  12  Mo. 
598;  Dennison  v.  County  of  St.  Louis.  33  Mo.  168;  Maupin 
V.  Franklin  County,  67  Mo.  327."  But  he  likewise  adds: 
"Mistakes  in  the  record,  as  to  the  date  of  the  sittings  of  a 
court,  or  of  any  proceeding  therein,  must,  like  other  mis- 
takes in  the  records  of  such  courts,  be  corrected  by  a  direct 
proceeding  for  that  purpose." 

It  should  be  borne  in  mind  that  in  this  case  the  plaintiff 
charges  the  falsity  of  this  record.  This  is  a  direct  proceed- 
ing attacking  the  court  proceedings,  so  far  as  they  relate  to 
this  case  from  the  interlocutory  judgment  in  partition  down 
to  the  making  of  the  deed.  But  be  the  law  as  it  may  upon 
this  question,  we  need  not  directly  pass  upon  it  here  in  order 
to  sustain  the  trial  court's  finding.  Both  plaintiff  and  de- 
fendant ^®  offered  parol  evidence  upon  the  question.  Plain- 
tiff's evidence  went  in  without  objection,  as  also  did  that  of 
the  defendant.  It  is  too  late  now  for  the  defendant  to  urge 
the  incompetency  of  that  method  of  proof.  They  proceeded 
below  upon  the  theory  that  it  was  competent,  and  cannot 
change  their  attitude  here  and  thereby  convict  the  lower 
court  of  error. 

(b)  Passing  now  to  the  second  contention.  Many  authori- 
ties are  cited  to  the  effect  that  a  term  of  court  is  continuous 
from  the  day  of  its  opening  until  the  final  day  of  its  ad- 
journment. In  other  words,  if  the  court  should  begin  on 
the  5th  of  October,  and  then  adjourn  over  until  the  15th,  and 
then  continue  in  session  until  the  20th,  and  again  adjourn 
over  until  December  1st,  and  continue  in  session  until  De- 
cember 15th,  when  it  finally  adjourned  the  October  term, 
there  is  no  question  about  these  different  sittings  being  at 
the  October  term  of  the  court.  But  that  is  not  the  question 
here.  We  must  go  to  the  statutes.  By  section  4407,  Revised 
Statutes  of  1899,  which  applies  to  partition  sales,  it  is  pro- 
vided, among  other  things:  "  ....  and  the  sale  shall  take 
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place  during  some  day  of  the  term  of  the  court,  and  be 
governed  by  the  same  regulations  prescribed  by  law  for  sales 
of  real  estate  under  execution,  notice  thereof  being  given  in 
the  same  manner  by  the  sheriff  as  provided  by  law  for  such 
sales. ' ' 

Section  3197,  Revised  Statutes  of  1899,  relates  to  execution 
sales,  and  upon  the  question  of  time  it  says:  "When  real 
estate  shall  be  taken  in  execution  by  an  officer,  it  shall  be 
his  duty  to  expose  the  same  to  sale  at  the  courthouse  door, 
on  some  day  during  the  term  of  the  circuit  court  of  the  county 
where  the  same  is  situated." 

The  nearest  case  which  we  find  in  our  reports  is  the  case 
of  Sarpy  v.  Detchemendy,  31  Mo,  196,  which  case  has  never 
been  cited  from  that  day  to  this.  There  the  judge  of  the 
court  did  not  arrive  on  the  first  day  of  the  term,  and  under 
the  statute  the  court  ^^  was  adjourned  over  from  day  to  day 
until  the  evening  of  the  third  day,  when,  of  course,  the  term 
elapsed.  During  these  days  the  officer  sold  a  large  tract  of 
land  and  the  sale  was  set  aside.  In  that  case,  Scott,  J.,  used 
the  following  pertinent  language:  "This  is  the  first  instance 
in  which  real  estate  in  Missouri  has  been  sold  by  a  sheriff 
under  such  circumstances.  Our  books  of  reports  furnish 
no  case  in  which  such  a  sale  has  been  made,  nor  do  our  mem- 
ories recall  any  such  proceeding.  Had  the  opinion  prevailed 
that  such  sales  were  authorized  by  law,  they  would  have  been 
made,  as  the  lapse  of  the  term  of  the  circuit  court  is  a  thing 
of  no  unusual  occurrence.  If  such  a  sale  was  tolerated,  it 
would  lead  to  a  great  many  abuses.  The  law  directs  sales 
of  real  estate  to  be  made  during  the  terms  of  the  circuit  court, 
because,  on  such  occasions,  the  people  of  the  county  are  as- 
sembled, or  at  least  more  of  them  than  at  any  other  time, 
with  the  view  of  remaining  together  and  transacting  their 
business.  The  absence  of  the  judge  is  frequently  antici- 
pated ;  it  is  known  that  a  court  will  not  be  held.  The  people 
may  assemble  on  the  first  day  of  the  term,  and  learning  that 
there  will  be  no  court,  they  will  disperse  immediately.  Now 
if  a  sale  should  be  advertised  to  take  place  on  the  third  day, 
what  a  door  under  these  circumstances  would  be  opened  to 
trick  and  management  for  sacrificing  men's  estates." 

Under  the  evidence  in  this  case  the  court  adjourned  from 
Friday  until  Monday.  By  section  1604,  Revised  Statutes  of 
1899,  it  is  provided:  "If,  at  any  time  after  the  commence- 
ment of  a  term,  it  happen  that  the  court  shall  not  be  held 
according  to  its  adjournment,  it  shall  stand  adjourned  from 
day  to  day,  until  the  evening  of  the  third  day." 

Under  this  statute,  if  Judge  Fort  did  not  appear  and  open 
his  court  on  October  12th.  the  court  stood  adjourned  from 
day  to  day  until  the  evening  of  the  third  day,  at  which  time 
the  term  would  elapse. 


630  136  American  State  Reports.  [Missouri, 

^^  But  be  this  as  it  may,  we  are  of  the  opinion  that  when 
the  legislature  said  that  such  sale  should  be  made  "on  some 
day  during  the  term"  it  meant  some  day  when  the  court 
was  in  actual  session  for  the  transaction  of  business,  and  not 
some  day  of  vacation  between  two  portions  of  the  term.  Ac- 
cording to  defendants'  contention,  had  the  court  adjourned 
from  Friday,  the  9th  of  October,  to  Tuesday,  the  13th  of 
October,  yet  this  sale  on  the  12th  would  be  good.  Such  is 
not  the  spirit  of  the  statute.  Judge  Scott  has  given  one  rea- 
son in  the  opinion  supra,  but  there  is  another  reason  for 
requiring  the  court  to  be  in  session,  and  that  is,  that  during 
such  sales  questions  might  come  up  which  would  require  the 
immediate  action  of  the  court,  as  all  who  have  had  experi- 
ence upon  the  nisi  prius  bench  know. 

The  suggestion  of  Judge  Scott  upon  the  reason  for  the 
statute  has  been  made  in  other  cases  in  this  state.  In  Mers 
V.  Bell,  45  Mo.  333,  Wagner,  J.,  said:  ''Now,  the  statute 
provides  that  when  real  estate  shall  be  taken  in  execution  by 
any  officer,  it  shall  be  his  duty  to  expose  the  same  to  sale 
at  the  courthouse  door,  on  some  day  during  the  term  of  the 
circuit  court  of  the  county  where  the  same  is  situated:  1 
Wagner's  Statutes,  609,  sec.  42.  This  is  the  general  rule, 
and  is  founded  in  justice  and  wisdom.  The  sessions  of  the 
circuit  court  attract  people  from  all  parts  of  the  county,  and 
sales  at  the  courthouse,  whilst  that  court  is  holding  its  term, 
conduces  to  competition  in  bidders."  The  very  purpose  of 
the  statute  as  found  by  Judge  Wagner  would  be  defeated,  if 
a  sale  could  be  held  on  some  day  between  two  portions  of  the 
same  term. 

Under  the  findings  of  fact,  the  circuit  court  of  Butler 
county  was  not  in  session  on  the  day  of  this  sale,  and  no  such 
sale  could  have  been  made. 

4.  The  sale  was  void  for  another  reason,  because  made  in 
violation  of  the  order  of  sale.  Under  that  ^^  order  at  least 
one-half  had  to  be  paid  in  cash,  and  this  was  not  done.  The 
order  was  in  no  way  complied  with  by  the  commissioner. 
We  do  not  mean  that  the  adults  mentioned  in  a  partition 
sale  may  not  give  their  receipts  for  their  shares  in  a  par- 
tition sale  by  some  arrangement  with  the  purchaser,  but  the 
guardian  and  curator  of  a  minor,  with  no  direction  whatever 
from  a  probate  court,  can't  give  her  receipt  for  nearly 
$28,000,  the  money  of  her  wards,  and  thus  secure,  with  the 
assistance  and  confederation  of  the  adult  heirs,  and  other 
parties  interested  as  lienors  in  the  fund,  an  approval  of  a 
sale  made  in  violation  of  the  order  of  sale.  When  they  all 
acted  together,  as  they  did  in  this  case,  to  deceive  the  court 
in  order  to  secure  an  approval  of  the  sale,  such  conduct  can- 
not bind  the  minors,  and  is  a  fraud  upon  them.  As  to  them, 
at  least,  the  cash  should  have  been  in  the  hands  of  the  sheriff. 
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But  in  this  case  we  have  the  defendant  corporation,  the  de- 
fendant Dalton,  the  president  of  the  corporation,  Ferguson, 
and  the  secretary,  Bamhill,  all  joining  with  the  widow  and 
other  parties  in  inducing  the  court  to  believe  that  the  cash 
belonging  to. the  minors  had  been  received  and  paid.  It  took 
the  concerted  act  of  all  to  perpetrate  the  fraud  upon  the 
court.  We  mention  Ferguson  because  his  firm  had  a  claim 
against  the  estate  and  receipted  therefor. 

5.  There  is  yet  another  reason  for  holding  that  there  was 
no  valid  sale  on  October  12th.  The  sale  was  made  to  the 
corporation  defendant  herein,  as  shown  by  the  report  of  sale. 
There  was  no  such  corporation  at  that  time.  It  had  no  power 
to  act  in  any  way  at  the  date  of  sale.  It  had  no  power  to 
appoint  an  agent  to  purchase  for  it  at  the  sale.  It  did  not 
become  a  legal  entity  until  two  days  after  the  sale.  At  the 
day  of  sale  said  corporation  was  only  in  embryo,  and  didn't 
receive  the  breath  of  life  and  being  until  after  the  sale. 
Neither  dead  men  nor  unborn  infants  ^*  can  become  pur- 
chasers at  execution  sales.  As  said  by  Mr.  Freeman  in  his 
work  on  Executions,  third  edition,  volume  2,  section  292, 
page  1690:  "The  purchaser  must  have  capacity  to  receive 
and  hold  real  estate." 

Of  course,  the  promoters  of  defendant  might  have  had 
some  one  bid  the  property  in,  and  afterward  transfer  the  bid 
to  the  corporation  when  it  came  into  existence,  and  had  the 
deed  made  to  the  corporation,  but  this  was  not  done.  The 
property  was  not  stricken  off  and  sold  to  the  attorney  who 
did  the  bidding,  so  that  the  sheriff  might  have  some  real  per- 
son to  look  to  for  the  bid.  The  sheriff  must  sell  to  some  per- 
son of  whom  he  can  then  and  there  demand  the  amount  of 
his  bid,  and  if  not  paid,  he  can  resell  to  another.  We  shall 
not  go  further.  The  trial  court  was  right  in  setting  aside  the 
sale,  the  order  approving  it  and  the  deeds,  unless  it  be  for 
another  matter  presently  to  be  considered. 

6.  The  corporation  defendant,  and  the  defendant  Dalton, 
pleaded  an  estoppel.  They  plead  that  Mary  J.  Davidson, 
guardian  and  curator  for  the  plaintiff  and  other  minor  heirs, 
agreed  for  herself  and  the  said  minors  to  organize  the  de- 
fendant corporation  and  take  over  the  lands  at  the*  sale,  and 
to  receive  stock  of  the  corporation  for  their  respective  shares ; 
that  in  pursuance  of  such  agreement  with  Ferguson,  Barnhill, 
and  other  incorporators,  the  defendant  corporation  was  or- 
ganized, and  did  purchase  the  said  property,  and  did  after- 
ward issue  stock  in  the  sum  of  $10,000  to  the  guardian  and 
curator  of  the  plaintiff,  which  stock  said  guardian  and  cura- 
tor still  holds. 

A  little  history  of  the  corporation  defendant  may  not  be 
amiss  here.  At  its  organization,  one  Isaac  H.  Barnhill  sub- 
scribed   for    four    hundred    and    ninety-nine    shares.    It   is 


632  136  American  State  Reports.  [Missouri, 

claimed  that  four  hundred  of  these  shares  were  held  by  him 
in  trust  for  the  minors.  The  articles  of  association  say  no 
such  thing.  Nor  is  there  any  order  of  the  probate  court  au- 
thorizing such  subscription.  ^°  Nor  did  either  Barnhill  or 
Mary  J.  Davidson,  the  then  guardian  and  curator,  have  any 
legal  right  to  so  subscribe  for  such  shares.  But  we  have  di- 
verted from  the  trend  of  our  thought  as  to  the  conduct  of 
the  defendant  corporation.  After  its  organization,  Fergu- 
son, who  was  the  alleged  owner  of  practically  three  shares 
of  the  estate,  took  two  hundred  and  ninety-nine  shares,  Mrs. 
Davidson,  one  hundred  shares  and  W.  W.  Turner,  one  share. 
Ferguson  was  made  president  and  Barnhill  secretary.  They 
succeeded  in  getting  Mary  J.  Davidson  out  of  the  position 
of  guardian  and  curator  of  the  minors  and  W.  W.  Turner 
appointed,  and  the  conclusion  reached  by  the  chancellor,  nisi, 
to  the  effect  that  said  Turner  was  not  in  fact  a  guardian  and 
curator  of  the  minors  but  a  mere  figurehead  for  the  defend- 
ant corporation,  is  well  founded  in  the  evidence. 

The  corporation  collected  as  rents  about  $12,000  per  year 
from  1903  to  1908,  the  date  of  the  decree,  nisi.  It  also  col- 
lected, each  year,  several  thousand  dollars  on  the  account  of 
sales.  Ferguson,  the  president,  drew  $1200  per  year;  Barn- 
hill, the  secretary,  $1200  per  year;  a  bookkeeper,  $420  per 
year.  An  attorney,  $100  per  year  (extremely  reasonable 
when  compared  with  the  officials),  and  office  rent,  $120  per 
year.  All  this  in  connection  with  the  collection  of  $12,000 
in  rents,  watching  the  houses,  the  farms  and  the  vacant  lands. 

The  evidence  conclusively  shows  that  neither  Mary  J. 
Davidson  nor  W.  W.  Turner,  respectively  guardian  and 
curator  of  the  minors,  ever  had  or  held  a  cent  of  cash  be- 
longing to  these  minors,  yet  Turner,  who  says  his  business 
in  the  probate  court  was  attended  to  by  the  corporation,  gets, 
an  order  of  the  probate  court  to  invest  $6731.98  in  one  hun- 
dred shares  of  the  corporation  stock  for  this  plaintiff. 

The  corporation,  although  receiving  each  year  the  amounts 
above  mentioned,  always  managed  to  come  out  about  even 
at  the  end  of  the  year  as  between  ^®  receipts  and  expenses. 
During  this  time  the  corporation  paid  Mrs.  Davidson  money 
ranging  from  $50  to  $100  per  month  to  support  the  minors, 
but  the  bookkeeper  of  the  corporation  says  that  whilst  this 
was  done,  the  said  Turner  would  at  times  get  orders  from 
the  probate  court  to  sell  shares  of  stock  belonging  to  the 
minors  at  thirty  cents  on  the  dollar  to  cover  these  payments 
to  the  widow  for  the  minors.  The  shares  were  paid  for  by 
the  corporation,  but  afterward  reached  Ferguson  and  Barn- 
hill. We  shall  not  go  into  the  transactions  between  the 
widow  and  the  corporation  on  her  own  personal  account. 
The  testimony  shows  that  after  plaintiff  had  reached  her 
majority  she  had  never  received  a  share  of  stock  or  other 
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thing  from  the  corporation.  Just  how  much  of  the  stock, 
claimed  to  be  hers,  was  transferred  to  the  corporation  at 
thirty  cents  on  the  dollar  does  not  clearly  appear  from  the 
record.  Certain  it  is,  however,  that  since  reaching  her  ma- 
jority plaintiff  has  done  nothing  to  ratify  the  sale  or  to  estop 
her.  Upon  these  facts  defendants  say  she  is  now  estopped 
from  questioning  this  sale. 

That  the  agreement  of  Mary  J.  Davidson  with  the  other 
promoters  to  put  the  shares  of  these  minors  in  the  estate  of 
their  father  into  this  corporation  is  void,  there  can  be  no 
question.  No  authority  of  the  probate  court  is  shown  for 
that  act  of  hers,  and  this  accounts  perhaps  for  having  her 
removed,  so  that  something  might  be  done  toward  getting 
sanction  from  the  probate  court.  We  care  not  what  be  the 
order  of  the  probate  court  as  to  investing  $6731.98  of  plain- 
tiff's money  in  stock  of  the  corporation;  if,  as  a  matter  of 
fact,  plaintiff  had  no  such  money  in  the  hands  of  her  guard- 
ian, it  could  not  be  done. 

In  our  judgment,  the  plea  of  estoppel  is  not  sustained  by 
the  evidence. 

7.  It  is  urged  that  the  trial  court  erred  in  appointing  a 
receiver.  This  alleged  error  is  not  found  ^"^  in  the  motion 
for  new  trial,  and  is  therefore  not  a  matter  for  consideration 
here. 

We  do  not  deem  it  necessary  to  go  further.  The  condiuct 
of  the  defendant  corporation  and  its  officers  has  been  repre- 
hensible in  the  extreme.  A  valuable  estate  is  being  frittered 
away,  as  far  as  the  minors  are  concerned.  The  price  paid 
was  inadequate  in  the  first  place,  and  irregularities  and  fraud 
crop  out  at  nearly  every  turn  in  the  proceedings  after  the 
date  of  the  interlocutory  decree.  By  the  interlocutory  de- 
cree, Dalton  and  all  parties  having  legitimate  claims  against 
the  proceeds  of  sale  are  fully  protected.  The  judgment  of 
this  court  holding  the  interlocutory  decree  good  will  disarm 
people  who  may  be  disposed  to  say  that  no  title  will  pass  by 
a  sale  thereunder,  and  upon  a  resale  there  will  be  better 
opportunity  to  obtain  fair  prices.  The  circuit  court  of  But- 
ler county  can  renew  its  order  of  sale,  and  in  so  doing  could 
modify  it,  if  thought  best,  to  the  end  that  a  fair  price  may 
be  obtained  from  the  property.  In  this  way  all  who  deserve 
protection  at  the  hands  of  a  court  of  conscience  will  be  pro- 
tected. 

The  judgment  of  the  circuit  court  of  Mississippi  county 
should  be  and  is  affirmed. 

All  concur. 

OPINION  ON  MOTION  TO  MODIFY  JUDGMENT. 

GRAVES,  J.  Appellant,  James  L.  Dalton,  has  filed  a 
motion  to  modify  the  judgment  of  this  court  in  affirming  the 
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judgment,  nisi,  as  has  also  the  respondent,  Laura  Carter 
Davidson.     Of  these  in  their  order. 

1.  The  portion  of  the  decree  which  is  affirmed  and  of  which 
Dalton  complains,  reads:  "It  is  further  considered,  ordered, 
adjudged  and  decreed  by  the  court  that  the  devisees'  title  in 
fee  simple  to  the  property  above  described  be,  and  the  same 
is  hereby  confirmed,  and  forever  quieted  against  the  defend- 
ant corporation,  I.  M.  Davidson  Real  Estate  and  Investment 
Company,  ^**  James  L,  Dalton  and  James  Lavin;  that  they 
and  each  of  them  be,  and  they  are  hereby  and  forever  en- 
joined from  claiming  or  asserting  any  claim,  right  or  title  to 
said  real  property  adverse  to  said  devisees." 

Upon  an  examination  of  our  opinion,  wherein  we  set  out 
the  material  portions  of  the  findings  made  by  the  chancellor, 
nisi,  we  find  that,  as  to  this  point,  the  chancellor  said:  "The 
court  further  finds  that  the  nine  devisees  of  Isaac  N.  David- 
son, deceased,  are  the  owners  in  fee  simple  in  equal  shares 
of  the  above-described  real  estate,  and  that  they  are  entitled 
to  a  decree  of  this  court  quieting  the  same  against  the  defend- 
ant, I.  M.  Davidson  Real  Estate  and  Investment  Company, 
to  restrain  said  corporation  from  asserting  any  title  to  the 
above-described  real  property  adverse  to  said  devisees,  and 
restraining  said  corporation  from  interfering  with  the  posses- 
sion of  said  property,  or  any  other  right  of  the  devisees 
thereto.  The  court  further  finds  that  all  the  proceedings 
relative  to  the  attempted  sale  of  the  above  property  on  the 
twelfth  day  of  October,  1903,  from  the  time  of  the  crying  of 
the  sale  until  this  time,  are  tainted  with  the  frauds  of  the 
I.  M.  Davidson  Real  Estate  and  Investment  Company  and  its 
officers. ' ' 

In  the  original  opinion,  we  said:  "By  the  interlocutory  de- 
cree, Dalton  and  all  parties  having  legitimate  claims  against 
the  proceeds  of  sale,  are  fully  protected." 

By  the  interlocutory  decree  of  the  Butler  county  circuit 
court,  Dalton  was  allowed  a  given  sum  for  his  services  and 
for  money  advanced  by  him  to  the  estate.  This  sum  was 
made  a  lien  upon  the  real  estate  of  the  estate,  and  to  be  paid 
out  of  the  selling  price.  It  was  not  our  purpose  to  change 
the  terms  of  the  interlocutory  decree.  Nor,  when  we  examine 
the  finding  of  facts  made  in  the  case  at  bar,  and  quoted  supra, 
does  it  appear  that  the  circuit  court  trying  the  case  at  bar 
proposed  such  a  decree.  The  decree  itself  ^^  would  seem  to 
go  further  than  the  court's  finding,  and  further  than  we  in- 
tended. At  least  the  finding,  which  is  a  part  of  the  decree 
and  judgment,  and  the  portion  of  the  judgment  above  quoted, 
makes  the  matter  somewhat  uncertain,  and  to  the  end  that 
there  should  be  no  uncertainty  it  should  be  modified  so  as  to 
meet  the  views  above  expressed,  as  well  as  the  views  expressed 
in  the  original  opinion.     That  portion  of  the  decree  above 
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quoted  will  therefore  be  modified  so  as  to  thus  read:  "It  is 
further  considered,  ordered,  adjudged  and  decreed  by  the 
court  that  the  devisees'  title  in  fee  simple  to  the  property 
above  described  be,  and  the  same  is  hereby  confirmed,  and  for- 
ever quieted  against  the  defendant  corporation,  I.  M.  David- 
son Real  Estate  and  Investment  Company,  James  Lavin  and 
James  L.  Dalton,  except  that  interest  and  lien  given  the  said 
Dalton  by  the  interlocutory  decree,  so  long  as  such  decree 
stands  in  the  circuit  court  of  Butler  county;  that  the  said 
I.  M.  Davidson  Real  Estate  and  Investment  Company,  James 
Lavin  and  James  L.  Dalton,  and  each  of  them  be,  and  they 
are  hereby  and  forever  enjoined  from  claiming  or  asserting 
any  claim,  right  or  title  to  said  real  estate  adverse  to  said 
devisees,  except  as  above  stated." 

The  judgment  and  decree  as  thus  modified,  clears  up  any 
uncertainty  and  accords  with  what  we  undertook  to  express 
in  the  latter  part  of  the  original  opinion. 

2.  It  developed  in  the  evidence  in  the  case  at  bar,  that  Dal- 
ton had  been  allowed  in  the  partition  suit  $150  per  month 
for  his  services.  It  was  also  proven  that  Dalton,  whilst  act- 
ing as  trustee,  had  bought  the  interests  of  two  of  the  devisees 
for  $8,000  and  had  sold  them  for  $15,000,  thus  clearing  $7,000 
on  the  deal.  The  plaintiff,  in  her  motion,  asks  us  to  modify 
the  interlocutory  judgment  in  the  partition  suit  so  as  to  cut 
down  Dalton 's  allowance  for  services,  and  to  charge  him  with 
this  $7,000.  Counsel  misconceive  '***  the  case  we  have  before 
us.  The  case  at  bar  is  an  action  to  set  aside  the  judgment 
of  the  circuit  court  of  Butler  county,  because  of  fraud  in  the 
concoction  of  that  judgment.  The  circuit  court  of  Butler 
county  construed  the  will,  declared  that  no  valid  trust  had 
been  created  thereby  and  entered  first  an  interlocutory  judg- 
ment of  partition  and  order  of  sale.  Afterward  it  approved 
the  report  of  sale  and  entered  its  final  judgment.  This  entire 
judgment  was  attacked  for  fraud  in  the  present  case,  which 
is  a  direct  proceeding  in  equity  to  set  the  same  aside.  The 
trial  court  held  that  there  was  fraud  in  the  proceeding  occur- 
ring after  the  interlocutory  judgment,  but  that  there  was  no 
fraud  in  the  procurement  of  this  interlocutory  judgment. 
In  these  views  of  the  trial  court  we  concurred.  There  was 
no  fraud  in  the  proceedings  thus  far,  but  the  fraud  began 
thereafter. 

Had  there  been  an  appeal  from  this  interlocutory  judg- 
ment, or  from  the  final  judgment,  then  we  could  review  the 
matters  urged  in  this  motion,  but  there  was  no  such  appeal, 
and  in  the  case  at  bar,  the  only  thing  we  can  do  as  to  this 
interlocutory  judgment  is  to  set  it  aside  on  the  ground  of 
fraud  in  its  concoction,  or  in  the  absence  of  such  fraud,  per- 
mit it  to  stand.  The  latter  we  have  done,  so  that  the  original 
partition  suit  stands  in  the  circuit  court  of  Butler  county 
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with  an  interlocutory  judgment  only.  That  case  is  not  now 
before  us  and  never  has  been  before  us.  The  case  we  have 
is  simply  one  attacking  the  judgment  in  the  partition  case. 
It  should  be  remembered  that  in  the  partition  case  after  the 
affirmance  of  the  judgment  in  this  case,  there  is  only  an  in- 
terlocutory decree  and  not  a  final  decree.  As  to  what  powers 
the  circuit  court  of  Butler  county  has  as  to  this  simple  inter- 
locutory decree,  it  is  not  proper  for  us  to  say  in  this  case. 
We  can  only  discuss  that  question,  if  the  partition  case  ever 
reaches  this  court.  For  the  present,  the  circuit  court  of  But- 
ler county  will  have  to  wrestle  with  all  **^  questions  pertain- 
ing to  its  duties  relative  to  the  interlocutory  decree.  We  can 
only  say  that  there  was  no  fraud  in  the  concoction  thereof, 
so  far  as  this  record  is  concerned,  and  protect  the  interest  of 
Dalton  thereunder  so  long  as  it  stands. 

3.  We  are  asked  to  modify  the  order  of  sale.  This  we  can- 
not do.  The  trial  court  in  Butler  county  will  at  this  late  date, 
have  to  renew  its  order  in  that  regard,  and  should  be  per- 
mitted to  use  its  untrammeled  judgment  as  to  the  terms  of 
the  order  made.  Nor  should  we  give  any  directions  to  the 
receiver  appointed  by  the  trial  judge  in  the  case  at  bar.  He 
is  the  receiver  of  that  court  and  not  of  this.  His  actions 
must  be  reported  to  the  court  appointing  him  and  not  here. 
From  what  has  been  said  it  follows  that  Dalton 's  motion  to 
modify  will  be  sustained  in  manner  and  to  the  extent  above 
indicated,  and  the  original  judgment  as  thus  modified  is  af- 
firmed.    The  motion  of  plaintiff  to  modify  is  overruled. 

Let  the  modified  judgment  be  affirmed. 

All  concur. 


The  Jurisdiction  of  Equity  to  Entertain  a  Suit  to  Construe  a  WiU  is 
the  subject  of  a  note  to  Frank  v.  Frank,  129  Am.  St.  Eep.  78. 

Belief  in  Equity  Against  Judgments  is  the  subject  of  a  note  to  Little 
Eock  etc.  Ey.  Co.  v.  Wells,  54  Am.  St.  Eep.  218.  A  court  of  equity 
may  interfere  with,  and  grant  relief  from,  a  judgment  and  sale  in 
partition,  when  to  do  so  is  to  relieve  the  complainant  from  the  fraud- 
ulent schemes  and  devices  of  the  defendants:  Schwaman  v.  Truax,  179 
N.  Y.  35,  103  Am.  St.  Eep.  832. 

A  Judgment  Free  from  Jurisdictional  Defects  cannot  be  set  aside  in 
proceedings  at  law  after  the  term  when  it  was  rendered,  or  after  the 
time  prescribed  by  statute:  Comstoek  t.  Boyle,  134  Wis.  613,  126  Am. 
St.  Bep.  1033,  and  cases  cited  in  the  cross-reference  note  thereto. 
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WOOLLEY  V.  MEARS. 

[226  Mo.  41,  125  S.  W.  1112.] 

CONSTITUTIONAL  LAW — ^Regulations  of  Real  Estate  Brokers. 
A  statute  which  makes  it  a  misdemeanor  for  a  person  to  offer  for  sale 
real  property  without  written  authority  from  the  owner  is  unconstitu- 
tional as  impairing  the  right  of  all  persons  to  follow  the  lawful  occupa- 
tion of  their  choice,     (pp.  640,  641.) 

CONSTITUTIONAL  LAW — ^Regulations  of  Real  Estate  Brokers. 
A  statute  making  it  a  misdemeanor  for  any  person  in  cities  of  three 
hundred  thousand  inhabitants  or  more  to  offer  for  sale  real  property 
without  written  authority  from  the  owner  is  unconstitutional,  because 
it  is  a  special  law  regulating  labor  or  trade,  and,  without  good  reason, 
is  restricted  in  its  application  to  cities  of  a  particular  class,     (p.  641.) 

CONSTITUTIONAL  LAW— Time  for  Raising  Objection  to 
Statute. — If  a  suit  is  begun  before  a  justice  of  the  peace,  where  no 
pleadings  are  required,  and  on  retrial  in  the  circuit  court  the  court 
bases  its  declarations  of  law  upon  the  statute,  and  the  appellant  at 
the  time  objects  to  the  court  giving  such  instruction  and  to  its  judg- 
ment because  the  statute  is  unconstitutional,  and  the  objections  are 
overruled  and  exceptions  saved,  the  constitutional  question  is  timely 
raised,     (pp.  642,  643.) 

Lubke  &  Lubke,  for  the  appellants. 
W.  H.  Allen,  for  the  respondents. 

**  WOODSON,  J.  This  suit  was  begun  before  a  justice 
of  the  peace  in  the  city  of  St.  Louis,  to  recover  the  sum  of 
$175,  commissions  claimed  to  be  due  the  plaintiffs  from  the 
defendants  for  procuring  a  purchaser  for  real  estate  in  the 
city  of  St.  Louis,  belonging  to  Marion  V.  Mears,  one  of  the 
defendants.  The  trial  before  the  justice  resulted  in  a  judg- 
ment in  favor  of  the  defendants,  from  which  plaintiffs  ap- 
pealed to  the  circuit  court.  Shortly  after  the  appeal  was 
perfected,  Marion  V.  Mears  died,  and  the  cause  was  duly  re- 
vived as  to  her  against  her  executors,  A  trial  de  novo  was 
had  in  the  circuit  court,  which  also  resulted  in  a  judgment 
in  favor  of  the  defendants.  From  this  judgment  plaintiffs 
duly  appealed  the  cause  to  this  court. 

The  evidence  showed  that  plaintiffs  were  real  estate  agents 
doing  business  in  the  city  of  St.  Louis,  and  that  some  two 
years  prior  to  the  date  of  the  trial  they  solicited  defendants 
to  let  them  undertake  to  sell  said  real  estate,  which  was 
located  in  said  city,  for  the  sum  of  $7,000  net.  But  being 
unable  to  sell  said  property  for  that  sum,  they,  without  au- 
thority, made  a  contract  to  sell  the  same  to  F.  H.  Kenthan  for 
the  price  of  $6,800,  and  accepted  $100  earnest  money  from 
him  to  bind  the  bargain,  subject,  however,  to  the  approval 
of  defendants.  Upon  the  submission  of  this  contract  to  de- 
fendants for  approval,  they  declined  to  accept  it,  but  they 
again  agreed  to  take  $7,000  for  the  property ;  and  at  the  same 
time  the  contract  of  sale  before  mentioned  was  amended  by 
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changinfj  the  figures  therein  stated,  the  amount  of  the  pur- 
chase, $6,800,  to  $7,000.  The  contract  in  this  changed  condi- 
tion was  presented  to  the  purchaser,  Kenthan,  who  assented 
to  the  change,  and,  on  April  17,  1905,  indorsed  on  the  back 
thereof  his  acceptance  of  the  same. 

^®  The  evidence  for  plaintiffs  tended  to  show  that  during 
the  time  the  sale  to  Kenthan  was  being  negotiated,  no  men- 
tion was  made  by  plaintiffs  or  defendants  as  to  the  compen- 
sation to  be  paid  to  the  former  by  the  latter  for  their  services 
performed  in  the  premises.  "While  upon  the  other  hand,  the 
evidence  for  defendants  tended  to  show  that  they  were  to  re- 
ceive $7,000  net  as  the  purchase  price  of  the  property.  The 
usual  compensation  paid  to  real  estate  agents  for  their  ser- 
vices for  making  sales  of  this  class  of  property  in  that  city 
was,  at  the  time  mentioned,  two  and  one-half  per  cent  of  the 
purchase  price. 

It  was  admitted  that  the  purchaser  was  ready,  able  and 
willing  to  carry  out  the  terms  of  the  contract,  but  the  ven- 
dors declined  to  convey  the  property  to  him.  Also  that  plain- 
tiffs had  no  written  authority  'from  defendants,  nor  from  any- 
one authorized  to  act  for  them,  to  sell  said  property. 

The  foregoing  was  substantially  all  of  the  evidence  intro- 
duced at  the  trial  in  the  circuit  court. 

At  the  conclusion  of  the  introduction  of  all  the  evidence  in 
the  cause,  the  defendants  asked  and  the  court  gave  the  follow- 
ing declarations  of  law. 

"1.  The  court  declares  the  law  to  be  that,  under  the  plead- 
ings and  evidence  in  this  case,  plaintiffs  cannot  recover. 

"2.  The  court  declares  the  law  to  be  that  unless  the  plain- 
tiffs herein  had  written  authority  of  the  owner  of  the  real 
property  in  question,  or  of  his  attorney  in  fact  appointed  in 
writing,  or  of  a  person  who  has  made  a  written  contract  for 
the  purchase  of  such  property,  with  the  owner  thereof,  to 
offer  said  property  for  sale,  plaintiffs  cannot  recover  com- 
missions for  procuring  a  purchaser  for  said  property,  and 
judgment  herein  must  be  for  the  defendants." 

To  which  action  of  the  court  in  giving  said  declarations, 
and  each  of  them,  the  plaintiffs  duly  objected  and  saved  their 
exceptions. 

^''  The  court  thereupon  in  passing  upon  the  case  made  and 
filed  the  following  memorandum  of  its  decision:  "The  plain- 
tiffs herein  having  failed  to  procure  the  authority  which  the 
statute  contemplates  to  offer  for  sale  the  defendants'  real 
estate,  they  cannot  recover  the  commission  which  the  evi- 
dence in  this  case  shows  them  to  have  earned.  Judgment  for 
the  defendants." 

The  motion  for  a  new  trial  assigned,  among  others,  the  fol- 
lowing reasons  therefor: 

"Third.  Because  the  court  erred  in  giving  improper  and 
illegal  instructions  asked  by  the  defendant. 
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"Fourth.  Because  the  finding  and  judgment  of  the  court 
is  against  the  evidence  and  weight  thereof. 

"Fifth.  Because  the  finding  of  the  court  is  against  the 
law  and  the  evidence,  and  should  have  been  in  favor  of  the 
plaintiffs  and  against  the  defendants. 

*  *  Sixth.  Because  the  ruling  of  the  court  that  the  plaintiffs 
were  not  entitled  to  recover  in  this  case  because  they  were 
not  authorized  in  writing  by  the  defendants  to  sell  their  real 
estate,  pursuant  to  an  act  of  the  legislature,  approved  March 
28,  1903,  and  found  in  Session  Acts  of  1903,  at  page  161,  is 
erroneous,  because  said  act  is  illegal  and  void  because  in  vio- 
lation of  the  constitution  of  the  United  States,  and  the  con- 
stitution of  the  state  of  Missouri,  and  because  said  act  is 
particularly  in  violation  of  section  32  of  article  4  of  the  con- 
stitution of  the  state  of  Missouri,  prohibiting  special  and 
local  laws." 

The  assignments  of  errors  present  substantially  the  same 
errors  complained  of  by  plaintiffs  in  the  motion  for  a  new 
trial;  and  for  this  reason  it  will  be  unnecessary  to  restate 
them  here. 

1.  The  chief  proposition  presented  by  this  record  for  de- 
termination involves  the  constitutionality  of  section  ^*  1  of 
an  act  of  the  legislature,  approved  March  28,  1903,  Laws 
1903,  page  161,  which  reads  as  follows : 

"Section  1.  In  cities  of  three  hundred  thousand  inhabi- 
tants or  more,  any  person  who  shall  offer  for  sale  any  real 
property  without  the  written  authority  of  the  owner  of  such 
property,  or  of  his  attorney  in  fact,  appointed  in  writing, 
or  of  a  person  who  has  made  a  written  contract  for  the 
purchase  of  such  property,  with  the  owner  thereof,  shall 
be  deemed  guilty  of  a  misdemeanor  and  fined  in  a  sum  of 
not  less  than  ten  dollars  nor  more  than  three  hundred  dol- 
lars." 

It  will  be  observed  that  this  act  makes  it  a  misdemeanor 
for  anyone  to  offer  for  sale  any  real  property  without  the 
written  authority  of  the  owner  thereof  or  of  his  attorney 
in  fact,  or  of  a  person  who  has  made  a  written  contract 
for  the  purchase  of  such  property,  and  prescribes  a  pen- 
alty for  its  violation  in  a  sum  of  not  less  than  $10  nor  more 
than  $300. 

Counsel  for  appellants  insist  that  said  section  of  said  act 
of  1903  is  violative  of  section  15  of  article  2  and  section  53 
of  article  4  of  the  constitution  of  Missouri.  The  foregoing 
provisions  of  the  constitution  prohibit  the  legislature  from 
enacting  any  law  impairing  the  obligations  of  a  contract, 
and  from  making  any  irrevocable  grant  of  special  privilege 
to  anyone;  and  forbid  the  passage  of  any  special  or  local 
law  when  a  general  law  may  be  made  applicable,  or  the 
enacting  of  any  special  law  regulating  labor,  trade,  mining 
or  manufacturing.     Counsel  for  appellants  insist  that  said 
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act  is  violative  of  all  of  said  constitutional  provisions,  and 
cites  in  support  of  that  insistence  the  cases  of  Frank  L.  Fisher 
Co.  V.  Woods,  187  N.  Y.  90,  79  N.  E.  836,  and  Grossman  v. 
Caminez,  79  N.  Y.  App.  Div.  15,  79  N.  Y.  Supp.  900. 

The  statute  under  consideration  in  the  New  York  cases 
was  identical  with  the  act  involved  in  the  case  at  bar,  ex- 
cept there  the  statute  applies  to  cities  of  the  '*®  first  and 
second  class  instead  of  cities  of  three  hundred  thousand  in- 
habitants or  more,  as  the  act  in  question  does:  See  N.  Y. 
Laws  1901,  p.  312. 

The  New  York  court  of  appeals  in  the  former  case,  in  the 
discussion  of  this  question,  used  the  following  language: 

"The  only  object  and  purpose  apparent  is  to  shield  the 
land  owner  from  being  compelled  to  pay  for  services  ren- 
dered, unless  the  person  rendering  them  can  show  written 
authority  therefor.  In  the  real  estate  business  the  owner 
has  a  shield  from  unjust  claims  that  does  not  exist  with 
reference  to  many  other  professions,  trades  or  occupations. 
The  agent  is  not  entitled  to  his  commissions  until  he  brings 
to  the  owner  a  purchaser  and  their  minds  meet  upon  the 
terms.  The  owner  can,  therefore,  always  refuse  to  receive 
or  enter  upon  negotiations  with  a  person  introduced  by  a 
real  estate  broker  who  has  not  been  authorized  by  him.  If, 
therefore,  the  legislature,  in  the  exercise  of  its  police  powers, 
may,  by  this  act,  lawfully  make  it  a  misdemeanor  for  a  per- 
son to  render  services  to  an  owner  in  procuring  a  purchaser 
without  his  written  authority,  it  may  also  provide  that  a 
lawyer  should  be  guilty  of  a  misdemeanor  for  drawing  a 
contract  for  a  client,  or  for  rendering  him  any  other  service, 
without  having  authority  therefor  in  writing.  It  would  also 
be  competent  to  place  like  restrictions  upon  every  employe 
in  every  trade  and  occupation.  It  is  difficult  to  see  how  there 
could  be  any  limitation  to  the  power  of  the  legislature  in 
this  direction.  To  our  minds  this  is  going  too  far.  It  is 
an  arbitrary  infringement  upon  the  liberty  and  rights  of  all 
persons  who  choose  to  engage  in  such  occupation.  Had  the 
act  been  for  the  purpose  of  regulating  the  business  of  brok- 
erage, or  a  statute  of  frauds,  a  different  question  would 
have  been  presented;  but  it  is  neither.  It  relates,  as  we 
have  seen,  to  any  and  every  person  and  '^^  instead  of  mak- 
ing the  oral  contract  void,  it  makes  the  person  employed 
guilty  of  a  misdemeanor  and  punishable  as  a  criminal.  Un- 
doubtedly, the  power  of  the  legislature  to  enact  what  shall 
amount  to  a  crime  is  exceedingly  large,  but,  as  was  said 
by  Peckham,  J.,  in  People  v.  Gillson,  109  N.  Y.  389,  4  Am. 
St.  Rep.  465,  17  N.  E.  343:  'That  there  is  a  limit  even  to 
that  power  under  our  constitution  we  entertain  no  doubt, 
and  we  think  that  limit  has  been  reached  and  passed  in  the 
act  under  review.'  So  we  conclude  with  reference  to  this 
act." 
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And  in  Grossman  v.  Caminez,  79  App.  Div.  15,  79  N.  Y. 
Supp.  900,  the  court  in  holding  this  same  act  invalid,  in 
discussing  the  power  of  the  legislature,  said:  "The  legisla- 
ture may  not,  under  the  guise  of  protecting  the  public  in- 
terests, arbitrarily  interfere  with  private  business,  nor  im- 
pose unusual  and  unnecessary  restrictions  upon  lawful  oc- 
cupations." 

The  reasons  given  by  the  New  York  courts  for  holding 
said  statute  to  be  unconstitutional  and  void  seems  to  us  to 
he  sound  and  unanswerable ;  and  it  would  be  a  useless  waste 
of  time  and  labor  to  discuss  the  question  further. 

We  therefore  hold  that  said  act  of  1903  is  invalid,  for 
the  reason  that  it  impairs  and  infringes  upon  the  rights  and 
liberty  of  all  persons  to  choose  whatever  lawful  occupation 
they  may  deem  proper  to  follow. 

2.  We  are  also  of  the  opinion  that  said  act  is  violative 
of  section  53  of  article  4  of  the  constitution,  for  the  reason 
that  it  is  a  special  law  regulating  labor,  or  trade ;  and  be- 
cause, by  its  express  terms,  it  applies  only  to  cities  of  three 
hundred  thousand  inhabitants  or  more,  when,  if  otherwise 
valid,  there  is  no  good  reason  which  could  be  assigned  why 
it  should  not  be  made  applicable  to  all  cities  and  other 
portions  of  the  state.  If  there  is  any  good  reason  for  en- 
acting such  a  statute  for  cities  of  three  hundred  thousand 
or  more  inhabitants,  then  the  very  same  reason  would  be  a 
valid  reason  for  making  it  applicable  to  all  cities  of  ^*  less 
than  three  hundred  thousand.  Statutes  of  similar  opera- 
tion in  scope  have  been  considered  by  this  court  many  times. 

In  State  v.  Walsh,  136  Mo.  400,  37  S.  W.  1112,  35  L.  R.  A. 
231,  this  court,  in  discussing  the  act  of  1895,  punishing  book- 
making  when  carried  on  outside  of  the  inclosure  of  a  regu- 
lar racecourse,  but  not  when  conducted  inside  of  such  a 
course,  said:  "Now,  it  is  a  rule  of  long-established  con- 
struction in  this  state,  a  rule  so  well  settled  that  it  admits 
no  contravention,  'that  a  statute  which  relates  to  persons 
or  things  as  a  class  is  a  general  law,  while  a  statute  which 
relates  to  particular  persons  or  things  of  a  class  is  special': 
State  V.  Tolle,  71  Mo.  645 ;  State  v.  Herrmann,  75  Mo.  340 ; 
State  V.  Julow,  129  Mo.  163,  50  Am.  St.  Rep.  443,  31  S.  W. 
781,  29  L.  R.  A.  257.  In  the  case  last  cited,  it  was  ruled 
that  while  the  legislature  might  legislate  in  regard  to  a 
class  of  persons,  yet  that  would  not  be  permitted  to  take 
what  might  be  termed  a  natural  class  of  persons,  split  that 
class  in  two,  and  then  arbitrarily  designate  the  dissevered 
fractions  of  the  original  unit  as  two  classes,  and  thereupon 
enact  different  rules  for  the  government  of  each.  This  is 
precisely  what  has  been  done  in  the  case  at  bar;  the  act 
bestows  protection  on  all  who  ply  their  calling  and  reap 
their  financial  harvests  inside  the  precincts  of  a  regular 
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racecourse,  and  inflicts  punishment  on  all  who  do  likewise 
outside  of  those  artificial  boundaries." 

In  State  v.  Thomas,  138  Mo.  95,  39  S.  W.  481,  the  act  of 
1891,  prohibiting  the  sale  of  bets  on  the  result  of  any  con- 
test which  was  to  take  place  outside  of  the  state  and  pre- 
scribing a  punishment  therefor,  came  before  this  court  for 
consideration.  It  was  there  contended  that  said  act  was 
unconstitutional,  for  the  reason  that  by  implication  bets- 
made  upon  such  contests  within  the  state  were  not  pro- 
hibited and  made  punishable  thereby,  while  all  bets  made 
upon  such  contests  without  this  state  were,  by  express  terms, 
made  punishable.  In  holding  that  act  unconstitutional,  this- 
court,  on  page  ^*  100,  said:  "Is,  then,  the  act  of  1891  in 
accord  with  the  constitution?  It  is  true  that  act  does  not 
in  terms  designate  as  exempt  those  gamblers  or  other  of- 
fenders w^ho  are  not  embraced  within  the  penalties  it  pre- 
scribes, but  nevertheless  it  does  exempt  them  as  effectually 
as  though  they,  i.  e.,  those  who  gamble  on  results  to  occur 
in  this  state,  had  been  expressly  named  and  exempted. 
What  a  statute  will  imply  is  as  much  part  and  parcel  of 
legislative  enactment  as  though  set  forth  in  terms:  State 
V.  Buchanan  Co.,  108  Mo.  235,  18  S.  W.  782 ;  Sutherland  on 
Statutory  Construction,  sec.  334,  and  cases  cited.  And 
'where  a  statute  enilmerates  the  persons  or  things  to  be  af- 
fected by  its  provisions,  there  is  an  implied  exclusion  of 
others ;  there  is  then  a  natural  inference  that  its  application 
is  not  intended  to  be  general':  Sutherland  on  Statutory  Con- 
struction, sec.  327.  And  that  act  is  a  special  law  because 
it  separates  offenders  who  gamble  on  events  to  occur  out- 
side of  this  state,  or  who  sell  to  minors  pools  based  on  such 
results,  from  those  who  do  the  very  same  things  as  to  events 
occurring  within  this  state;  prescribes  punishment  for  the 
former,  and  provides  protection  for  the  latter,  and  this  as 
effectually  as  though  such  protection  were  granted  in  terms. 
The  act  thus  divides  a  natural  class  into  two  portions,  mak- 
ing two  classes  out  of  one,  and  thus  in  effect  arbitrarily 
enacts  different  rules  for  the  government  of  each:  State  v. 
Julow,  129  Mo.  163,  50  Am.  St.  Rep.  443.  31  S.  W.  781,  29 
L.  R.  A.  257;  State  v.  Walsh,  136  Mo.  400,  37  S.  W.  1112, 
85  L.  R.  A.  231."  See,  also,  State  v.  Julow,  129  Mo.  163, 
50  Am.  St.  Rep.  443,  31  S.  W.  781,  29  L.  R.  A.  257;  In  re 
Flukes,  157  Mo.  125,  80  Am.  St.  Rep.  619,  57  S.  W.  545,  51 
L.  R.  A.  176;  State  v.  Turner,  210  Mo.  77,  107  S.  W.  1064; 
State  V.  Standard  Oil  Co.,  218  Mo.  1,  116  S.  W.  902. 

3.  Counsel  for  respondents  insists  that  this  court  should 
not  consider  the  constitutional  questions  before  stated,  for 
the  reason  that  they  were  not  timely  raised  and  presented  by 
counsel  for  appellants. 

This  insistence  is  without  merit,  for  the  reason  that  this 
suit    was  begun  before  a  justice    of  the    peace,  where  no 
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pleadings  are  required,  and  the  trial  court  '^^  based  the 
declarations  of  law  upon  said  act  of  1903,  and  at  the  time 
appellant  objected  to  the  court  giving  said  instructions  and 
to  the  judgment  of  the  court  because  said  act  was  uncon- 
stitutional. These  objections  were  overruled,  and  exceptions 
were  duly  saved.  According  to  the  uniform  rulings  of  this 
court,  appellants  were  timely  in  raising  said  constitutional 
questions :  Lohmever  v.  St.  Louis  Cordage  Co.,  214  Mo.  685, 
113  S.  W.  1108. 

We,  are,  therefore,  of  the  opinion  that  the  judgment 
should  be  reversed  and  the  cause  remanded;  and  it  is  so 
ordered. 

All  concur. 


As  to  What  Acts  the  Legislature  may  Make  Criminal,  see  the  note  to 
Booth  V.  People,  78  Am.  St.  Bep.  235. 


CITY  OF  ST.  LOUIS  v.  KING. 

[226  Mo.  334,  126  S.  W.  495.] 

MUNICIPAL    COEPOEATION — ^Limitation    upon    Powers. — A 

municipal  corporation  can  exercise  the  following  powers  only:  Those 
granted  in  express  words,  those  necessarily  or  fairly  implied  in  or  in- 
cident to  the  powers  expressly  granted,  and  those  essential  to  the 
declared  objects  and  purposes  of  the  corporation — not  simply  con- 
venient, but  indispensable,     (p.  646.) 

MUNICIPAL  CORPORATION— Authority  to  Forbid  Vicious 
Acts. — Although  an  act  is  vicious  and  properly  within  the  power  of 
the  legislature  to  (fonsider,  it  is  not  a  proper  subject  for  regulation 
by  a  city  unless  the  charter  grants  the  requisite  power,     (p.  648.) 

OBSCENITY. — ^A  Medical  Advertisement  is  not  "Obscene"  un- 
less it  has  a  tendency  to  deprave  or  corrupt  the  minds  of  those  into 
whose  hands  it  may  fall.     (p.  650.) 

MUNICIPAL  CORPORATION— Power  to  Forbid  Medical  Ad- 
vertisements.— An  ordinance  forbidding  the  publication  of  medical 
advertisements  respecting  private  and  venereal  diseases  cannot  be  sus- 
tained as  an  exercise  of  the  general  police  power  of  the  city,  nor  by 
the  general  welfare  clause  of  the  charter,  nor  by  a  charter  provision 
authorizing  the  regulation  of  doctors,     (p.  650.) 

R.  P.  &  C.  B.  Williams,  Lehmann  &  Lehmann,  and  E.  M. 
Grossman,  for  the  appellant. 

L.  E.  Walther  and  B.  H.  Charles,  for  the  respondent. 

340  GANTT,  P.  J.  This  was  an  action  for  the  violation 
of  an  ordinance  of  St.  Louis,  known  as  Ordinance  No.  19991, 
section  1447  of  the  Revised  Ordinances  of  said  city,  approved 
April  3,  1900,  which  provides:  "Section  1447.  Obscene 
Newspaper  Advertisements  Prohibited. — Any  person  who  shall 
in  the  city  of  St.  Louis  advertise  or  cause  -to  be  advertised,  in 
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any  newspaper  printed  or  circulated  in  said  city,  or  who  shall 
print  or  publish  any  advertisement  or  notice  in  any  news- 
paper printed  or  circulated  as  aforesaid,  purporting  to  give 
information  as  to  the  treatment  of  venereal  or  private  or  womb 
diseases,  or  impotency,  self-abuse,  sterility  or  any  disease  per- 
taining to  the  genital  organs,  or  purporting  to  give  informa- 
tion from  whom  or  where  medical  treatment  or  medicine  may 
be  procured  in  the  above-mentioned  cases,  or  any  of  them, 
shall  be  guilty  of  a  misdemeanor  and  upon  conviction,  shall 
be  fined  not  less  than  fifty  nor  6iore  than  five  hundred  dollars 
for  each  and  every  offense." 

^**  Defendant  was  found  guilty  in  the  police  court  and  ap- 
pealed to  the  St.  Louis  court  of  criminal  correction,  in  which 
he  filed  a  motion  to  quash,  on  the  ground  that  the  informa- 
tion did  not  state  any  offense  under  the  law  or  the  ordinance; 
that  the  ordinance  was  unconstitutional  (but  without  citing 
section  or  article  of  the  constitution) ;  that  it  seeks  to  regulate 
matters  which  are  not  of  municipal  concern ;  that  it  unneces- 
sarily prohibits  the  advertising  of  a  legitimate  and  duly 
licensed  business  and  is  an  unconstitutional  invasion  of  per- 
sonal liberty  and  imposes  unnecessary  restrictions  upon  the 
natural  rights  of  physicians  duly  licensed  by  the  state. 

This  motion  was  overruled  and.  exceptions  saved.  The  cause 
was  then  tried  upon  an  agreed  statement  of  facts,  to  wit,  that 
defendant  was  a  duly  licensed  physician  and  had  been  prac- 
ticing his  profession  a  number  of  years  in  St.  Louis ;  that  the 
diseases  set  out  in  his  advertisement  are  such  as  are  recognized 
by  the  medical  profession  and  their  treatment  is  taught  in  the 
medical  colleges  and  such  diseases  are  commonly  treated  by 
the  medical  profession  and  in  some  cases  the-  patient  is  cured 
and  in  some  is  only  relieved.  That  the  advertisement  was  put 
in  the  "Globe  Democrat,"  a  daily  newspaper  published  and 
printed  and  circulated  in  said  city  and  throughout  the  state  of 
Missouri ;  that  the  advertisement  contained  the  following  words 
and  matters,  to  wit :  ^ 

342  «<^N  EXTRAORDINARY  MEDICAL 
ANNOUNCEMENT. 

**Free    Examination    and    Diagnosing   of    any    Deep-Seated 
Disease  of  Man. 

"Specific  Blood  Poison. 

"It  is  well  that  all  men  should  know  the  consequences  of 
certain  terrible  diseases,  the  consequences  if  the  disease  is  im- 
perfectly treated.  The  gravest  of  these  is  specific,  vital,  con- 
tracted blood  poison,  the  disease  that  is  first  manifested  by  a 
stubborn  sore,  later  by  a  rash  on  the  body,  then  by  the  break- 
ing out  of  the  ulcers,  swelling  of  the  glands,  falling  out  of  the 
hair  and  eyebrows.     You  cannot  mistake  these  symptoms. 
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**If  you  find  yourself  in  the  clutches  of  blood  poison  don't 
waste  time  and  money  on  hot-spring  baths,  specifics,  mercury, 
potash  or  other  mineral  mixtures  and  poisons  that  will  give 
only  temporary  relief. 

"Dr.  King's  cure  for  blood  poison,  originated  and  perfected 
by  him,  is  absolutely  safe,  rapid  and  permanent,  and  leaves  no 
injurious  effects,  tinder  his  treatment  every  external  symp- 
tom soon  disappears,  while  the  blood,  the  tissues,  the  nerve 
fibers,  the  bones  and  the  whole  system  are  cleansed,  strength- 
ened and  restored  to  perfect  health  and  purity. 

"Nervo-Vital  Debility. 

"Cerebral — When  the  mental  forces  are  impaired. 

"Spinal — "Wihen  the  spinal  centers  are  involved  and  motor 
power  is  diminished. 

"Vital — When  the  great  sympathetic  nerve  system  is  af- 
fected and  the  forces  that  govern  the  organs  of  life  are  re- 
duced by  the  baneful  reflex  effects  of  diseases  incident  to  the 
organs  of  the  pelvis. 

**^  "Private  Diseases. 

"Newly  contracted  and  chronic  diseases  are  cured  by 
Dr.  King.  He  relieves  all  burning  and  itching  and  stops  in- 
flammation and  unnatural  weakness  in  twenty-four  hours;  he 
effects  cures  in  seven  days." 

Upon  the  validity  of  section  1447  of  the  municipal  code  of 
St.  Louis  depends  the  correctness  of  the  judgment  of  the  court 
of  criminal  correction,  imposing  upon,  him  a  fine  for  a  viola- 
tion of  said  ordinance. 

On  the  part  of  the  city  it  is  asserted  that  the  ordinance 
finds  abundant  authority  in  the  charter  of  St.  Louis,  para- 
graph 5  of  section  26  of  article  3,  wherein  power  was  given  to 
pass  ordinances  "to  license,  tax  and  regulate  lawyers,  doctors, 
doctresses":  Scheme  and  Charter  of  St.  Louis,  2  Rev.  Stats. 
1879,  p.  1586.  It  is  conceded  that  this  power  to  license  and 
tax  doctors  of  medicine  was  nullified  by  an  act  of  the  general 
assembly  of  this  state  of  March  6,  1879  (Laws  1879,  p.  45), 
now  known  as  section  5260,  Revised  Statutes  of  1899,  but  it  is 
insisted  that  the  power  to  regulate  doctors  was  not  affected  by 
the  said  act  of  the  legislature,  and  under  the  grant  of  author- 
ity to  regulate,  it  was  competent  for  the  municipal  assembly 
to  pass  this  ordinance.  Moreover,  it  is  insisted  by  counsel  for 
the  city  that  authority  to  enact  this  ordinance  can  be  found  in 
the  "general  welfare  clause"  of  the  charter,  viz.:  "To  pass 
all  such  ordinances,  not  inconsistent  with  the  provisions  of  this 
charter,  or  the  laws  of  the  state,  as  may  be  expedient,  in  main- 
taining the  peace,  good  government,  health  and  welfare  of  the 
city,  its  trade,  commerce  and  manufactures  and  enforce  the 
same  by  fines  and  penalties  not  exceeding  five  hundred  doU 
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lars,"  etc.:  Scheme  and  Charter  of  St.  Louis,  1876,  par.  14, 
sec.  26,  art.  3. 

On  the  other  hand,  defendant  maintains  that  the  only  power 
of  attorney,  so  to  speak,  the  city  had  to  pass  this  ordinance, 
was  this  general  welfare  clause,  and  that  in  the  ascertainment 
of  the  powers  of  the  city  ^*'*  certain  principles  must  be  ac-- 
cepted',  to  wit,  that  municipal  corporations  possess  and  can 
only  exercise  such  powers  as  are  granted  in  express  words  or 
those  necessarily  incident  to  or  implied  by  the  powers  ex- 
pressly granted ;  they  are  creatures  of  the  law,  established  for 
special  or  local  purposes  and  their  corporate  acts  must  not 
only  be  authorized  by  their  charters,  but  their  acts  must  be 
done  by  such  officials  or  agents  in  such  manner  as  their  char- 
ters direct :  Dillon  on  Municipal  Corporations,  4th  ed.,  p.  145 ; 
City  of  Nevada  v.  Eddy,  123  Mo.  546,  27  S.  W.  471. 

It  is  asserted  by  counsel  for  the  city  that  it  has  the  inherent 
police  power  to  protect  public  morals,  and  that  this  advertise- 
ment flagrantly  offends  against  public  morals  and  decency. 
In  the  solution  of  this  controversy  it  is  well  that  we  keep  in 
view  certain  principles  which  must  be  regarded  as  settled  in 
this  jurisdiction. 

In  State  v.  Missouri  &  K.  Teleph.  Co.,  189  Mo.  83,  88  S.  W. 
41,  it  was  said  by  this  court  in  bank,  in  the  examination  of 
the  corporate  powers  of  Kansas  City  under  its  special  charter 
to  regulate  telephone  tolls :  "It  is  not  every  power  that  may  be 
essayed  to  be  conferred  on  the  city  by  such  a  charter  that  is 
of  the  same  force  and  effect  as  if  it  were  conferred  by  an  act 
of  the  General  Assembly,  because  the  constitution  does  not 
confer  on  the  city  the  right,  in  framing  its  charter,  to  assume 
all  the  powers  that  the  state  may  exercise  within  the  city 
limits,  but  only  powers  incident  to  its  municipality.  Yet  the 
legislature  may,  if  it  sees  fit,  confer  on  the  city  powers  not 
necessary  or  incident  to  the  city  government.  There  are  gov- 
ernmental powers  the  exercise  of  which  is  essential  to  the 
happiness  and  well-being  of  the  people  of  a  particular  city,  yet 
which  are  n£>t  of  a  character  essentially  appertaining  to  the 
city  government.  Such  powers  the  state  may  reserve  to  be 
exercised  by  itself,  or  it  may  delegate  them  to  the  city,  but, 
until  so  delegated  they  are  reserved. ' ' 

^^'^  In  Knapp  v.  Kansas  City,  48  Mo.  App.  485,  the  doc- 
trine is  tersely  stated  to  be :  '  *  It  is  a  general  and  undisputed 
proposition  of  law  that  a  municipal  corporation  possesses  and 
can  exercise  the    following    powers  and  none  others:  First, 
those  granted  in  express  words;  second,  those  necessarily  or 
fairly  implied  in  or  incident  to  the  powers  expressly  granted ;_ 
third,  those  essential  to  the  declared  objects  and  purposes  of" 
the  corporation — not    simply  convenient,  but    indispensable; 
Kansas  City  v.  Swope,  79  Mo.  446 ;  Leach  v.  Cargill,  60  MoJ> 
316;  Kiley  v.  Oppenheimer,  55  Mo.  374.     And  any  fair,  re£ 
sonable  doubt  concerning  the  existence  of  the  power  is  re 
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solved  by  the  courts  against  the  corporation :  St.  Louis  v.  Bell 
T.  Co.,.  96  Mo.  623,  9  Am.  St.  Rep.  370,  10  S.  W.  197,  2  L.  R. 
A.  278 ;  Ex  parte  Florence,  78  Ala.  419 ;  Dillon  on  Municipal 
Corporations,  sees.  90,  91.  But  it  is  contended  that  in  the 
'general  welfare'  provision  of  the  charter  are  to  be  found  the 
police  powers  of  the  city;  that  this  provision  is  a  sort  of 
general  reservoir,  wherein  are  pent  up  a  vast  store  of  illimit- 
able and  undefined  police  powers,  and  that  from  this  source 
the  disputed  authority  may  be  deduced.  The  logic  of  defend- 
ant's contention  is  that  this  charter  provision  supplements  the 
three  classes  of  powers,  which  we  have  already  mentioned,  with 
a  fourth ;  that  if  the  power  to  pass  any  ordinance  that  the  city 
may  deem  expedient  in  maintaining  the  peace,  order,  good- 
government,  health  and  welfare  of  the  city  or  its  trade  and 
manufactures  cannot  be  found  among  any  of  the  powers  we 
have  enumerated  which  a  city  may  exercise,  it  may  be  drawn 
from  this  source.  The  police  power  has  for  its  foundation 
the  principles  of  the  maxim.  Sic  utere  tuo  ut  alienum  non 
laedas.  The  extent  of  this  power  of  a  city  thus  derived  is 
subject  to,  and  dependent  upon,  the  limitations  of  its  charter. 
The  city  is  a  creature  of  the  state ;  and,  before  it  can  exercise 
.a  particular  police  power,  it  must  fairly  be  included  in  the 
grant  of  powers  by  its  charter:  Tiedeman's  Police  Powers, 
.sec.  212.  The  exercise  of  any  ^'*®  police  power  not  within  the 
limitations  of  its  charter  is  a  municipal  usurpation  and  void. 
The  general  welfare  clause  of  the  charter  of  a  city  which  fol- 
lows a  long  list  of  specific  powers  like  the  one  here  should  not 
be  construed  so  as  to  enlarge  the  powers  of  the  city  further 
than  is  necessary  to  carry  into  effect  the  specific  grants  of 
power":  15  Am.  &  Eng.  Ency.  of  Law,  1187. 

In  St.  Louis  V.  Heitzeberg  P.  Co.,  141  Mo.  375,  44  Am.  St. 
Rep.  516,  42  S.  W.  954,  39  L.  R.  A.  551,  it  was  ruled  that  un- 
der the  charter  power  to  declare  and  abate  nuisances  it  was 
not  competent  for  the  city  to  declare  that  a  nuisance  which  is 
not  so  in  fact,  either  at  common  law  or  by  statute.  In  a  num- 
ber of  well-considered  cases,  it  has  been  ruled  that  the  city's 
power  was  only  over  such  acts  as  may  affect  the  public  peace, 
decency  and  good  order  and  does  not  authorize  punishment 
for  private  conduct,  however  reprehensible  it  may  be  in  the 
matter  of  morals.  Thus  in  State  v.  Home,  115  N.  C.  739,  20 
S.  E.  443,  an  ordinance  prohibiting  the  use  of  profane  lan- 
guage in  the  town  was  held  invalid,  but,  added  the  court,  it 
would  be  otherwise  if  the  ordinance  prohibited  the  use  of  such 
language  as  amounted  to  boisterous  or  disorderly  conduct,  or 
to  a  disturbance  of  the  peace.  In  State  v.  Hammond,  40 
Minn.  43,  41  N.  "W.  243,  the  supreme  court  held  an  ordinance 
void  which  imposed  a  penalty  upon  any  person  who  committed 
^n  act  of  indecency  within  the  limits  of  the  city,  saying,  the 
-city's  power  was  only  over  such  acts  "as  may  affect  the  pub- 
lic peace,  decency  and  good  order,  and  does  not  authorize 
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punishment  for  private  conduct,  however  reprehensible  it  may- 
be in  the  matter  of  morals, "  To  a  like  effect  are  the  cases  of 
Bregguglia  v.  Vineland,  53  N.  J.  L.  168,  20  Atl.  1082.  11  L. 
R.  A.  407;  Buell  v.  State,  45  Ark.  336;  Paralee  v.  Camden,  49 
Ark.  165,  4  Am.  St.  Rep.  35,  4  S.  W.  654.  In  Walsh  v.  City 
of  Union,  13  Or.  589,  11  Pac.  312,  though  the  city  was 
authorized  to  "prevent  and  restrain  any  riot,  noise,  disturb- 
ance or  disorderly  assemblage  in  any  street,  house  or  place  in 
the  city,"  the  court  held  that  an  ordinance  which  ^*''  im- 
poses a  penalty  on  any  person  "who  shall  draw  any  dangerous 
or  deadly  weapon  upon  the  person  of  another"  was  invalid. 

From  these  cases  we  deduce  this  principle,  that  although  an 
act  sought  to  be  prohibited  by  city  ordinance  is  vicious  and 
properly  within  the  power  of  a  state  legislature  to  consider,  it 
is  not  a  proper  subject  for  municipal  legislation,  unless  the 
charter  grants  the  power  to  the  municipality.  In  the  consid- 
eration of  the  validity  or  nonvalidity  of  this  section  1447  of 
the  municipal  code,  we  are  not  called  upon  to  consider  the 
question  of  medical  ethics,  nor  yet  a  question  of  private  in- 
dividual morals,  but  a  question  as  to  power  and  the  scope  of 
the  grant  of  power  by  the  state  to  the  city  of  St.  Louis,  and 
unless  authority  can  be  found  either  in  the  express  language 
of  the  charter  or  necessarily  or  fairly  implied  in  the  power* 
expressly  granted  or  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation,  then  the  mere  fact  that  it  is  aimed  to 
prevent  the  practice  of  something  that  is  immoral,  or  even 
which  a  state  legislature  might  punish,  will  not  sustain  the 
ordinance.  The  advertisement  in  question  does  not  fall  within 
the  condemnation  of  sections  2176,  2177,  and  2178,  which  have 
announced  the  legislative  policy  of  this  state  with  respect  to 
objectionable  advertisements,  and  it  is  quite  evident  that  the 
ordinance  in  this  case  goes  further  than  this  legislative  enact- 
ment, and  does  not  fall  within  the  express  authority  given  by 
the  charter  and  is  not  indispensably  necessary  to  the  powers 
therein  expressly  granted.  In  this  connection  section  6258, 
Revised  Statutes  of  1899,  adds  much  to  the  proper  settlement 
of  the  validity  of  this  ordinance.  By  that  section  it  is  pro- 
vided: "Any  municipal  corporation  in  this  state,  whether  un- 
der general  or  special  charter,  and  having  authority  to  pass 
ordinances  regulating  subjects,  matters  and  things  upon 
which  there  is  a  general  law  of  the  state,  unless  otherwise 
prescribed  or  authorized  ***  by  some  special  provision  of  its 
charter,  shall  confine  and  restrict  its  jurisdiction  and  the  pas- 
sage of  its  ordinances  to  and  in  conformity  with  the  state  law 
upon  the  same  subject."  And  it  is  provided  in  the  constitu- 
tion, section  23,  article  9,  that  the  charter  and  amendments 
thereto  of  the  city  of  St.  Louis  shall  always  be  in  harmony 
with  and  subject  to  the  constitution  and  laws  of  Missouri. 
Under  sections  2176,  2177  and  2178,  we  have  laws  enacted  for 
the  promotion  of  the  morals  of  the  people  by  prohibiting  ob- 
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scene  and  licentious  publications  and  those  of  indecent  and 
scandalous  character.  And  the  state  in  these  sections  has  de- 
fined its  policy  by  a  general  law,  but  this  ordinance  upon  this 
same  subject  has  gone  further  and  enlarged  the  statute. 

Nor  can  it  be  said  that  this  ordinance  is  of  a  peculiarly 
local  or  municipal  character.  The  vice  or  practice  at  which 
it  is  aimed  is  not  necessarily  and  naturally  connected  with  a 
congested  city  population.  The  conduct  sought  to  be  pro- 
hibited' is  no  more  injurious  because  committed  in  a  city  than 
if  committed  in  a  country  district.  Whatever  may  be  said  as 
to  the  indelicacy  of  this  publication,  after  careful  considera- 
tion, we  have  been  unable  to  find  any  warrant  for  the  ordi- 
nance making  it  an  offense,  either  in  the  charter  or  by  any 
necessarily  implied  incident  to  those  powers.  Nor  can  we 
believe  that  it  is  necessary  to  carry  into  effect  the  specific 
grants  of  power  in  the  charter.  While,  as  was  said  in  Car- 
penter V.  Reliance  Realty  Co.,  103  Mo.  App.  480,  77  S.  W. 
1004,  the  police  powers  of  a  city  ought  to  be  construed  with 
reasonable  liberality,  before  an  ordinance  is  enforced  which 
will  change  the  fundamental  theory  of  the  law  so  that  the 
change  shall  be  sensibly  felt  in  the  law's  practical  effect,  its 
validity  should  appear  from  some  statute  delegating  the  power 
to  it,  not  be  implied  merely  because  the  result  would  be  whole- 
some. 

^*®  But  applying  the  ordinance  itself  to  the  advertisement 
in  this  case,  it  is  obvious  tha.t  the  advertisement  does  not  con- 
tain any  reference  to  many  of  the  diseases  denounced  in  the 
ordinance  itself.  As  to  whether  the  advertisement  is  obscene, 
we  think  it  should  be  measured  by  the  established  judicial 
precedents  as  to  what  constitutes  obscenity.  In  United  States 
V.  Moore,  129  Fed.  159,  Judge  Philips,  quoting,  saj^s:  "The 
word  'obscene'  when  used,  as  in  the  statute,  to  describe  the 
character  of  a  book,  pamphlet  or  paper  means  containing  im- 
modest and  indecent  matter,  the  reading  whereof  would  have 
a  tendency  to  deprave  and  corrupt  the  minds  of  those  into 
whose  hands  the  publication  might  fall,  whose  minds  are  open 
to  such  immoral  influences."  In  People  v.  Muller,  96  N.  Y. 
408,  48  Am.  Rep.  635,  the  court  of  appeals  said:  "The  test  of 
an  obscene  book  was  stated  in  Regina  v.  Hicklin,  L.  R.  3  Q.  B. 
869,  to  be  whether  the  tendency  of  the  matter  charged  as 
obscenity  is  to  deprave  or  corrupt  those  whose  minds  are  open 
to  such  immoral  influences  and  who  might  come  into  contact 
with  it. "  It  is  clear  that  some  of  the  diseases  are  not  covered 
by  the  ordinance,  and  while  some  of  them  may  be  included 
therein,  the  reference  to  them  is  couched  in  language  in  and 
of  itself  not  offensive.  It  is  significant  that  though  we  have 
a  statute  aimed  directly  at  obscene  publication,  no  attempt 
has  been  made  to  prosecute  the  newspaper  publishing  this 
advertisement,  but  the  effort  is  made  to  prevent  its  repetition 
by  invoking  this  ordinance  against  the  physician  who  resorts 
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to  the  advertisement.  It  is  conceded  by  the  city  that  how- 
ever indelicate  it  is  in  a  physician  to  advertise  his  business,  it 
is  a  matter  with  which  the  common  law  and  no  statute  in  this 
state  has  ever  undertaken  to  interfere.  The  contention  is 
that  the  defendant  has  advertised  in  such  a  way  as  to  shock 
the  public  morals  and  lower  the  moral  tone  of  the  ^community. 
However  opposed  to  a  proper  code  of  ethics  and  indelicate  as 
it  may  be  for  a  physician  to  ^'^^  advertise,  if  we  accept  the 
test  of  obscenity  laid  down  in  Regina  v.  Hicklin,  L.  R,  3  Q.  B. 
369,  and  followed  in  numerous  oases  in  this  country,  we  are 
unable  to  come  to  the  conclusion  that  this  advertisement  is  an 
invitation  to  any  person  to  participate  in  any  immorality  or 
to  corrupt  or  deprave  the  minds  of  those  into  whose  hands  the 
publication  might  fall.  The  learned  counsel  for  the  city  have 
■cited  us  to  numerous  cases,  the  majority  of  which  are  in  the 
federal  decisions  interpreting  the  laws  in  regard  to  obscene 
publications  passing  through  the  mi  ils  and  as  to  the  meaning 
■of  the  statutes  denouncing  this  character  of  pamphlets,  books, 
etc.,  but  counsel  have  not  been  able  to  put  their  hands  upon 
any  decision  of  a  court  of  last  resort,  nor  have  we  been  able 
to  find  one,  in  which  a  city  ordinance  of  the  character  of  the 
one  under  which  this  prosecution  is  waged  has  been  upheld  as 
a  valid  exercise  of  the  general  police  power  of  a  city.  We 
think  this  ordinance  cannot  find  support  in  the  charter  pro- 
vision in  regard  to  the  regulation  of  doctors  nor  in  the  general 
welfare  clause  of  the  charter  of  St.  Louis, 

Applying  the  well-established  doctrine  in  this  state,  we  are 
constrained  to  the  opinion  that  this  ordinance  must  fail  be- 
cause the  power  to  enact  it  is  not  conferred  in  the  charter  and 
is  not  necessarily  incident  to  any  power  that  is  expressly 
granted  in  the  charter,  and  that  the  ordinance  itself  is  not  in 
harmony  with  the  statutory  law  of  this  state  on  this  subject, 
but  has  endeavored  to  enlarge  the  powers  of  the  city  further 
than  is  necessary  to  carry  into  effect  the  specific  grants  of 
power.  There  are  other  propositions  presented  with  great 
clearness  by  counsel,  but  the  conclusion  we  have  reached  dis- 
poses of  the  controlling  points  in  the  ease,  and  hence  it  is  not 
necessary  to  discuss  others.  For  the  reasons  given  we  hold 
the  ordinance  invalid,  and  the  judgment  of  the  court  of  crim- 
inal correction  must  therefore  be  and  is  reversed. 

Burgess  and  Fox,  JJ.,  concur. 


Municipal  Corporations  have  Only  the  FolJmcing  Powers:  1.  Those 
granted  by  express  words;  2.  Those  necessarily  implied  or  incident  to 
the  powers  expressly  granted;  and  3.  Those  essential  to  the  declared 
objects  and  purposes  of  the  corporation — not  simply  convenient,  but 
indispensable:  Voss  v.  Waterloo  Water  Co.,  163  Ind.  69,  lOe  Am.  St. 
Eep.  201. 

The  Legislature  may,  Either  Expressly  or  hy  Implication,  delegate  to 
municipal  corporations  authority  to  exercise  the  police  power  within 
their  boundaries:  Eossberg  v.  State,  111  Md.  394,  134  Am.  St.  Eep. 
626. 
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Under  the  Police  Power  of  a  Municipality  It  may  ProhiMt  the  erec- 
tion of  insecure  billboards  within  its  limits,  prevent  the  exhibition 
from  secure  ones  of  immoral  or  indecent  advertisement  or  pictures, 
and  protect  the  community  from  any  actual  nuisance  resulting  from 
the  use  of  them:  Bryan  v.  City  of  Chester,  212  Pa.  259,  108  Am.  St. 
Eep.  870. 

As  to-  WJiat  Constitutes  Obscene  Publications,  see  Commonwealth  ▼. 
Buckley,  200  Mass.  346,  128  Am.  St.  Eep.  425,  and  cases  cited  in  the 
cross-reference  note  thereto. 


SCHOOL  DISTRICT  NO.  1  v.  HOLT. 

[226  Mo.  406,  126  S.  W.  462.] 

EQUITY — Jurisdiction  to  Afford  Complete  Relief. — When  a 
court  of  equity  once  acquires  jurisdiction  of  a  cause,  it  will  not  relax 
its  grasp  on  the  res  until  it  has  avoided  a  multiplicity  of  suits  by 
doing  full  justice  between  the  parties.  It  will  not  content  itself  in 
this  regard  by  any  half-way  measures.  It  will  not  declare  that  a 
party  has  been  defrauded  of  his  rights,  and  then  turn  him  away  to 
assert  them  in  another  forum,     (p.  656.) 

SPECIFIC  PERFORMANCE.— The  True  Basis  of  Specific  Per- 
formance is  that  unless  the  contract  is  enforced  a  fraud  will  be  worked 
on  the  person  seeking  enforcement,  it  being  impossible  to  restore  him 
to  his  statu  quo.     (p.  656.) 

SPECIFIC  PERFORMANCE — Exchange  of  Lands. — An  Oral 
Contract  to  exchange  lands,  followed  by  a  change  of  possession,  and 
so  far  executed  as  to  make  it  impracticable  to  place  the  parties  in 
their  original  possession,  will  be  specifically  enforced,     (p.  659.) 

SPECIFIC  PERFORMANCE — Oral  Contract  to  Exchange 
Lands. — Where  a  person  orally  agrees  with  a  school  district  to  ex- 
change a  designated  acre  of  land  for  the  old  schoolhouse  site,  and  he, 
being  president  of  the  school  board  and  being  selected  to  superintend 
the  construction  of  the  new  schoolhouse,  shows  the  workmen  where  to 
build  it,  but  afterward  it  is  discovered  that  the  building  is  not  within 
the  boundaries  of  the  acre  contracted  for,  and  he  then  orally  agrees 
to  convey  an  acre  encompassing  the  schoolhouse,  specific  performance 
will  be  decreed  against  him,  he  having  taken  possession  of  the  old 
site  and  the  school  district  having  taken  possession  of  the  new  one. 
(p.  659.) 

Anthony  &  Ford,  for  the  appellant. 

L.  C.  Cook,  for  the  respondent. 

-^os  BURGESS,  J.  This  is  a  suit  to  enforce  specific  per- 
formance of  a  verbal  contract  between  plaintiff  and  defend- 
ant for  the  purchase  by  plaintiff  of  a  schoolhouse  site,  the 
consideration  to  be  the  conveyance  to  the  defendant  of  the 
old  schoolhouse  site  of  said  school  district. 

•**>"  In  its  petition  plaintiff  alleges  that  in  December,  1857, 
Solomon  Schell  conveyed  to  Nodaway  county,  Missouri,  cer- 
tain land  to  be  held  in  trust  by  said  county  for  the  use  and 
benefit  of  the  plaintiff  district,  which  land  was  described  in 
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the  deed  of  conveyance  as  follows:  Beginning  at  a  point 
twenty  rods  north,  and  nineteen  rods  east,  of  the  southwest 
corner  of  section  5,  township  64,  range  36,  Nodaway  county, 
Missouri,  and  running  north  sixteen  rods;  thence  east  ten 
rods;  thence  south  sixteen  rods;  thence  west  ten  rods,  to  the 
point  of  beginning,  and  containing  one  acre.  That  this  land 
was  occupied  by  plaintiff  from  1857  to  1899,  and  used  as  a 
school  site.  That  it  was  agreed  by  and  between  plaintiff  and 
defendant  that  plaintiff's  buildings  should  be  removed  to  an- 
other site  which  defendant  was  to  convey  to  plaintiff,  and  in 
consideration  whereof  plaintiff  was  to  convey  to  defendant 
the  land  described  above.  That  in  1899,  in  accordance  with 
said  agreement,  plaintiff  removed  its  schoolhouse  and  other 
buildings  from  the  land  formerly  occupied  by  it,  and  erected 
new  buildings  on  what  was  supposed  to  be  the  land  which 
defendant  had  agreed  to  convey  to  plaintiff,  but  that  it  was 
afterward  discovered  that,  by  mistake,  said  schoolhouse  was 
not  located  on  the  land  intended.  That  defendant  offered, 
and  plaintiff,  at  its  annual  meeting,  held  on  the  fifth  day  of 
April,  1904,  accepted — more  than  two-thirds  voting  therefor 
— a  proposition  which,  in  substance,  was  as  follows:  Plain- 
tiff agreed  to  convey  to  defendant  the  land  held  by  the  county 
for  its  use  and  benefit,  and  which  is  described  above,  and 
in  consideration  thereof  defendant  agreed  to  convey  to  plain- 
tiff the  land  on  which  its  schoolhouse  is  situated,  and  which 
it  has  occupied  since  the  year  1899,  and  is  still  occupying, 
and  which  is  described  as  follows,  to  wit:  "Beginning  at  a 
point  seventeen  rods  north,  and  twenty  feet  east,  of  the  south- 
west corner  of  section  5,  township  64,  range  36,  Nodaway 
county,  and  running  thence  east  ten  rods;  thence  ***  north 
sixteen  rods-;  thence  west  ten  rods;  thence  south  sixteen  rods, 
to  the  point  of  beginning,  and  containing  one  acre." 

The  petition  then  alleges  that  the  land  formerly  owned  and 
occupied  by  plaintiff  is  now  in  possession  of  the  defendant, 
and  that  plaintiff  has  tendered  and  still  tenders  him  a  deed 
for  the  same.  It  further  alleges  that  plaintiff  has  fully  per- 
formed its  part  of  said  agreement,  and  that  defendant  re- 
fuses to  comply  with  his  part  thereof.  Plaintiff  prays  for 
judgment  compelling  the  defendant  to  convey  to  plaintiff  the 
land  last  described,  and,  upon  his  failing  to  execute  said  con- 
veyance, that  he  be  devested  of  all  right,  title  and  interest 
in  and  to  the  same,  and  that  plaintiff  be  vested  of  the  title 
thereto,  and  for  all  further  and  proper  relief. 

Defendant,  in  his  answer  to  the  petition,  admits  that,  in 
the  year  1899,  he  and  plaintiff  entered  into  a  verbal  contract, 
but  avers  that  by  the  terms  of  said  contract  plaintiff  was  to 
convey  to  him  the  school  site  described  in  the  petition,  con- 
sisting of  one  acre,  then  occupied  by  it  and  that  in  considera- 
tion therefor  he,  the  defendant,  was  to  convey  to  plaintiff 
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**one"  acre  of  land  in  the  southwest  corner  of  said  section  5, 
the  same  to  be  owned  and  used  by  plaintiff  as  a  school  site. 
Defendant  further  avers  that  the  terms  and  conditions  of  the 
contract  between  him  and  the  plaintiff  have  been  fully  per- 
formed by  both  except  as  to  the  delivery  of  deeds ;  that  plain- 
tiff removed  its  school  building  from  said  original  site  to  the 
site  so  acquired,  and  that  defendant  took  possession  of  the 
said  original  site;  that  he  has  at  all  times  been  ready  and 
willing  to  give  plaintiff  a  warranty  deed  for  said  acre  of  land 
in  the  southwest  comer  of  section  5,  and  that  he  tendered 
such  deed  to  plaintiff  before  suit,  but  that  plaintiff  refused 
to  accept  the  same,  and  that  he  now  tenders  the  same  in  court. 
Further  answering,  he  denies  that  he  ever  at  any  time  offered 
to  plaintiff  *^^  the  proposition  set  forth  in  the  petition,  and 
says  that  "the  agreement,  even  if  made  as  recited  in  plain- 
tiff's petition,  is  within  the  statute  of  frauds,  and  void." 
The  main  facts,  as  developed  at  the  trial,  are  as  follows: 
In  1899,  the  plaintiff  school  district  was  the  owner,  and 
in  possession,  of  a  certain  acre  of  land  situated  about  twenty 
rods  north  of  the  south  line,  and  nineteen  rods  east  of  the 
west  line,  of  section  5,  township  64,  range  36,  in  Nodaway 
county,  Missouri,  and  had  a  schoolhouse  and  other  necessary 
buildings  thereon,  and  was  using  the  same  for  school  pur- 
poses. Said  acre  was,  in  1857,  conveyed  by  one  Solomon 
Schell  to  Nodaway  county  for  the  use  and  benefit  of  the  plain- 
tiff school  district,  the  same  to  be  used  as  a  school  site.  The 
defendant.  Holt,  was  the  owner  of  the  lands  surrounding  said 
school  site,  so  that  ingress  into  and  egress  from  the  school- 
house  was  had  by  passing  over  his  land.  In  the  spring  of 
1899  it  was  determined  by  plaintiff's  board  of  directors  and 
the  defendant  that  it  would  be  advantageous  to  both  parties 
to  exchange  said  school  site  for  one  at  the  southwest  corner 
of  said  section  5,  bordered  by  two  roads,  one  running  north 
and  south,  and  the  other  east  and  west.  According  to  the 
testimony  of  two  of  plaintiff's  directors,  the  new  site  agreed 
upon,  to  contain  one  acre,  "was  to  be  ten  rods  wide,  east  and 
west,  by  sixteen  rods  long,  north  and  south,  exclusive  of  the 
road."  The  agreement  was  verbal,  and  no  record  was  ever 
made  of  same.  The  proposition  was  submitted  to  the  dis- 
trict, at  its  annual  meeting  held  April  4,  1899,  a  record  of 
the  minutes  of  which  was  introduced  in  evidence.  It  con- 
tained the  following  entries:  "It  was  voted  to  change  the 
schoolhouse  site ;  twelve  votes  for  change,  and  none  against 
it.  It  was  also  voted  to  make  a  loan  of  three  hundred  dol- 
lars for  erecting  new  schoolhouse;  twelve  votes  for  loan,  and 
none  against  it."  At  the  same  meeting,  as  shown  by  the 
minutes,  the  defendant  was  elected  **^  a  member  of  the 
board  of  directors  and  he  was  subsequently  chosen  president 
of  the  board.     Thereafter,  the  defendant  and  other  members 
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of  the  board  measured  off  an  acre  of  ground  for  the  new 
site,  beginning  at  or  near  the  southwest  corner  of  said  sec- 
tion 5,  and  set  stakes  a  rod  or  so  south  of  the  north  line  of 
said  acre  to  designate  the  exact  place  where  the  new  school- 
house  was  to  be  erected.  Mr.  Holt  was  afterward  selected  by 
the  board  to  superintend  the  work  of  erecting  the  new  school- 
house  and  other  necessary  buildings,  and  he  did  superintend 
the  work,  and  pointed  out  to  the  workmen  the  spot  where 
the  schoolhouse  was  to  be  located.  The  buildings  were 
erected,  and  Holt  was  asked  to  execute  a  deed  to  the  acre  in 
exchange  for  a  deed  to  the  old  school  site.  His  answer  was, 
"When  I  get  ready  I  will  make  a  deed,  and  not  before." 
Several  times  thereafter  he  was  called  upon  by  members  of 
the  board  to  make  out  a  deed  to  the  property,  but  always  re- 
fused, usually  giving  some  contemptuous  answer.  In  1905 
he  was  again  called  on  by  the  directors  for  an  exchange  of 
deeds,  when  it  was  proposed  by  defendant  that  they  go  and 
measure  the  land.  This  was  done,  and  it  was  then  discovered 
that  the  school  and  outhouses  were  not  located  as  originally 
intended,  but  were  two  or  three  rods  farther  north,  and  on 
the  land  of  the  defendant.  The  latter,  then,  after  consider- 
able wrangling,  agreed  to  give  the  district  an  acre  of  land 
the  bounds  of  which  would  encompass  the  school  and  out- 
houses as  then  situated,  and  the  same  was  measured  off  for 
the  new  site.  The  proposition  was  submitted  at  the  annual 
meeting  of  the  district  held  in  April,  1904,  a  record  of  the 
minutes  of  which  was  introduced  in  evidence,  and  showed  the 
following:  "Also  voted  to  change  site  of  said  district  from 
original  site  to  one  described  as  follows:  'Beginning  at  a 
point  seventeen  rods  north  of  the  corner  stone  on  the  south- 
west corner  of  section  5,  township  64,  range  36;  running 
thence  east  eleven  rods,  ^^^  three  and  one-half  feet;  thence 
north  sixteen  rods;  thence  west  eleven  rods,  three  and  one- 
half  feet ;  thence  south  sixteen  rods  to  the  place  of  beginning,. ' 
containing  one  .  acre,  exclusive  of  road. '  ' '  Noah  Duncan, 
who  was  clerk  at  the  time  of  the  speciaj  meeting,  and  who 
prepared  the  notices  therefor,  testified  that  he  showed  Holt, 
the  notice  which  described  the  land  sued  for,  and  that  he, 
Holt,  said  "it  was  all  right."  Two  members  of  the  board 
of  directors  testified  that  the  defendant  agreed  to  give  the 
district  the  acre  described  in  the  petition  in  exchange  for  the 
old  school  site.  The  defendant,  however,  testified  that  he 
never  agreed  to  give  said  acre,  but  that  his  proposition  merely 
was  to  give  the  district  "one  hundred  and  sixty  square  rods 
in  the  southwest  corner  of  section  5  for  the  old  acre."  The 
board  of  directors,  according  to  the  evidence,  demanded  a 
deed  from  the  defendant  to  the  acre  described  in  the  peti- 
tion, and  tendered  him  a  deed  to  the  original  site,  but  the 
defendant  refused  to  give  the  district  a  deed,  saying  he  had 
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changed  his  mind,  and  that  the  board  had  better  take  an 
acre  down  in  the  corner.  Subsequently  the  defendant  went 
upon  the  land,  and  moved  the  coalhouse  and  other  outhouses 
over  near  the  west  line  of  said  section  5,  and  nearer  the 
schoolhouse  than  before,  and  then  fenced  off  an  acre  of  land, 
encompassing  the  school  and  outhouses,  which  acre  so  fenced 
off  by  him  was  longer  and  narrower  than  that  for  which  the 
plaintiff  seeks  a  conveyance. 

No  writing  or  memorandum  was  ever  made  of  said  agree- 
ment between  the  plaintiff  and  defendant.  The  defendant 
has  been  in  possession  of  the  original  schoolhouse  site,  de- 
scribed in  the  petition,  since  the  removal  of  the  school  build- 
ings therefrom,  in  1899,  and  the  plaintiff  has  been  in  pos- 
session of  the  school  buildings,  and  using  the  same  for  school 
purposes,  since  their  erection. 

The  court's  findings,  with  relation  to  the  first  verbal  agree- 
ment, and  the  mistake  made  in  the  location  ***  of  the  school 
buildings,  accord  with  the  allegations  of  the  petition  and  the 
facts  above  set  forth.  As  to  the  second  verbal  agreement, 
the  court  says: 

"The  court  finds  the  evidence  to  be  that  said  Holt  and 
said  school  district  entered  into  a  new  verbal  agreement  by 
which  the  said  Holt,  in  consideration  of  the  old  schoolhouse 
site  aforesaid,  was  to  convey  to  the  said  school  district  an 
acre  of  land  in  the  southwest  corner  of  said  section,  having 
for  its  beginning  point  a  place  on  the  west  line  of  said  sec- 
tion, three  or  four  rods  north  of  the  southwest  corner ;  thence 
running  north  sixteen  rods;  thence  east  ten  rods;  thence 
south  sixteen  rods;  thence  west,  to  the  place  of  beginning, 
or  substantially  that  description, 

"The  court  further  finds  that,  by  this  second  verbal  agree- 
ment, the  acre  included  would  encompass  the  schoolhouse  and 
outbuildings,  as  located  under  the  old  verbal  agreement. 

"The  court  further  finds  that,  under  this  second  verbal 
agreement,  there  was  no  act  done  by  any  of  the  parties;  no 
money  passed;  no  deeds  were  exchanged;  that  the  contract 
was  verbal,  no  part  of  it  being  evidenced  by  writing. 

"Upon  these  facts,  the  court  holds,  as  a  matter  of  law,  that 
the  plaintiff  school  district  cannot  have  specific  performance 
of  that  second  verbal  agreement,  because  of  the  fact,  which 
the  court  has  found  that  neither  party  had  in  any  manner 
executed  any  portion  of  the  contract,  and  no  part  of  the  con- 
sideration had  been  paid." 

The  court  found  for  the  defendant,  and  dismissed  plain- 
tiff's petition.  After  unavailing  motions  for  a  new  trial  and 
in  arrest  of  judgment,  plaintiff  appealed. 

The  question  for  decision  in  this  case  is  whether  the  court's 
declaration  of  law,  as  applied  to  the  facts,  is  correct. 
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There  can  be  no  question  that,  if  the  school  buildings  had 
been  erected  on  the  site  marked  out  on  the  ^^^  acre  con- 
tracted for,  the  plaintiff  would  have  a  sight  to  a  decree ;  for 
the  contract,  -then,  except  as  to  the  exchange  and  delivery 
of  deeds,  would  have  been  executed  by  both  parties.  The 
defendant  had  taken  possession  of  the  old  school  site  prop- 
erty, and  plaintiff,  except  for  the  mistake  of  defendant  in 
placing  the  school  buildings  beyond  the  north  line  of  the  acre 
contracted  for,  would  have  been  in  full  possession  of  such 
acre  under  said  contract. 

Now,  we  think  the  evidence  is  strong  that,  after  it  was 
discovered  that  the  schoolhouse  and  outbuildings  were  not 
erected  within  the  lines  of  the  acre  agreed  upon,  the  de- 
fendant did  agree  to  give  plaintiff,  in  lieu  thereof,  the  acre 
described  in  the  petition.  This  acre  encompassed  the  school 
buildings  as  then  situated.  The  defendant,  after  said  last 
verbal  agreement  had  been  entered  into,  continued  in  pos- 
session of  the  old  school  site,  and  the  plaintiff  district  has 
at  all  times,  since  their  erection,  been  in  possession  of  the 
school  buildings  and  using  same  for  school  purposes.  Un- 
der such  circumstances,  can  a  court  of  equity  decree  specific 
performance  of  the  verbal  contract  last  mentioned,  notwith- 
standing defendant's  plea  of  the  statute  of  frauds? 

In  Real  Estate  Sav.  Inst.  v.  Callonious,  63  Mo.  290,  it  is 
well  said  that  "when  a  court  of  equity  once  acquires  juris- 
diction of  a  cause,  it  will  not  relax  its  grasp  upon  the  res 
until  it  shall  have  avoided  a  multiplicity  of  suits  by  doing 
full,  adequate  and  complete  justice  between  the  parties.  It 
will  not  content  itself  in  this  regard  by  any  half-way  meas- 
ures; it  will  not  declare  that  a  party  has  been  defrauded 
of  his  rights,  and  then  dismiss  him  with  a  bland  permission 
to  assert,  at  new  cost  and  further  delay,  those  rights  in 
another  forum."  The  same  reasoning  is  contained  in  Mc- 
Coy V.  McCoy,  32  Ind.  App.  38,  102  Am.  St.  Rep.  223,  69  N. 
E.  193,  wherein  the  court  says:  "One  of  the  highest  duties 
of  courts,  and  especially  courts  of  equity,  is  and  should  be 
sacredly  ^^*  to  guard  against  fraud,  and  in  case  of  fraud, 
to  secure  to  the  injured  party  his  legal  and  equitable  rights. 
The  maxim  that  for  every  wrong  there  is  a  remedy  should 
not  be  lost  sight  of  in  the  administration  of  the  law  and  the 
application  of  the  principles  of  equity." 

The  defendant  himself  committed  the  mistake  or  wrong 
which  made  necessary  the  changing  the  boundaries  of  the 
new  school  site,  and  the  bringing  of  this  suit.  He  was  presi- 
dent of  the  board  of  directors,  and  helped  measure  off  the 
land  contemplated  in  the  original  contract,  and  was  pres- 
ent when  stakes  were  set  to  designate  the  exact  spot  where 
the  schoolhouse  was  to  be  located.  But  instead  of  putting 
the  buildings  on  the  land  traded  for,  and  on  the  spot  in- 
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dicated,  he  put  them  two  or  three  rods  farther  north,  and 
on  his  own  land.  Can  he  now  come  into  court  and  say: 
^'Had  I  located  the  buildings  on  the  site  which  you  marked 
out,  you  would  have  been  entitled  to  the  remedy  you  seek, 
but  having  put  the  buildings  in  a  different  place,  placed 
you  in  possession  of  the  same,  and  agreed  with  you  to  change 
the  boundaries  of  the  site  so  as  to  encompass  said  buildings, 
yet,  under  the  statute  of  frauds,  you  have  no  relief?"  Can 
he  thus  take  advantage  of  his  own  wrong? 

As  said  in  Nowack  v.  Berger,  133  Mo.  24,  54  Am.  St.  Rep. 
€63,  34  S.  W.  889,  31  L.  R.  A.  819,  "the  true  basis  of  specific 
performance  being  enforced  is  that,  unless  enforced,  it  would 
operate  a  fraud  on  the  party  who  seeks  its  enforcement,  it  be- 
ing impossible  to  restore  such  party  to  his  statu  quo;  Browne 
on  the  Statute  of  Frauds,  sees.  448,  487,  and  cases  cited; 
2  Story's  Equity  Jurisprudence,  sec.  761,  and  cases  cited." 
In  the  same  'opinion  the  court  quoted  with  approval  the 
following  from  Glass  v.  Hulbert,  102,  Mass.  24,  3  Am.  Rep. 
418:  "The  fraud  most  commonly  treated  as  taking  an  agree- 
ment out  of  the  statute  of  frauds  is  that  which  consists  in 
setting  up  the  statute  against  its  performance,  after  the 
other  party  has  been  induced  to  make  expenditures,  or  a 
change  of  situation  '*^''  in  regard  to  the  subject  matter  of 
the  agreement,  or  upon  the  supposition  that  it  was  to  be 
carried  into  execution,  and  the  assumption  of  rights  thereby 
to  be  acquired;  so  that  the  refusal  to  complete  the  execu- 
tion of  the  agreement  is  not  merely  a  denial  of  rights  which 
it  was  intended  to  confer,  but  the  infliction  of  an  unjust  and 
unconscientious  injury  and  loss." 

In  this  case  it  is  impossible  to  restore  the  plaintiff  to  its 
status  quo,  and  the  refusal  of  the  defendant  to  complete  the 
execution  of  the  agreement  causes  injury  to,  and  works  a 
fraud  upon,  the  plaintiff. 

The  chancellor's  refusal  to  grant  the  relief  prayed  for 
by  plaintiff  seems  to  be  based  upon  the  theory  that  the  sec- 
ond verbal  agreement  was  an  entirely  new  agreement,  and 
that  under  it  no  consideration  passed,  and  no  act  was  done 
by  either  party  toward  the  execution  of  the  contract.  In 
other  words,  the  court-viewed  said  contract  as  being  purely 
executory,  and  therefore  within  the  statute  of  frauds;  but 
we  cannot  so  regard  it.  The  old  parol  agreement  never  was 
executed,  so  far  as  giving  the  plaintiff  possession  of  the 
land  which  the  defendant  had  agreed  to  give  in  exchange 
for  the  old  school  site,  and  the  plaintiff's  occupancy  or  pos- 
session of  the  school  building,  mistakenly  located  on  de- 
fendant's land,  was  merely  by  consent  or  sufferance.  Not 
80  under  the  second  parol  agreement.  When  the  new  con- 
tract was  ma,de,  and  the  land  measured  off,  the  plaintiff's 
possession  must  be  regarded  as  possession  under  the  new 
contract,  for  theretofore  it  was  a  mere  trespasser  on  de- 
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fendant's  land,  and  liable  to  be  dispossessed  at  any  time. 
The  consideration  for  the  new  agreement,  as  for  the  old, 
was  to  be  the  conveyance  to  defendant  of  the  old  school  site, 
of  which  latter  he  continued  to  hold  possession  after  the 
second  agreement  was  entered  into.  If  he  wished  to  rescind 
said  agreement,  he  should  at  least  have  offered  to  restore 
plaintiff  to  the  possession  ****  of  the  old  school  site.  He 
did  not  do  so,  nor  indeed  did  he  in  any  way  interfere  with 
plaintiff's  enjoyment  of  the  fruits  of  the  new  agreement,  and 
it  must  be  held  that  he  acquiesced  therein.  He  now  denies 
that  he  made  such  agreement,  and  that  even  if  he  was  a 
party  thereto,  the  contract  was  within  the  statute  of  frauds 
and  void.  We  hold  that  plaintiff's  possession  of  the  said 
acre  of  ground  and  defendant's  possession  of  the  old  school 
site  are  both  by  virtue  of  the  new  agreement,  and  that  the 
contract  is  sufficiently  executed  to  take  it  out  of  the  stat- 
ute of  frauds. 

In  Moss  V.  Culver,  44  Pa.  414,  3  Am.  Rep.  601,  it  is  said : 
"It  is  true,  as  has  been  often  said,  there  is  no  difference 
between  a  parol  sale  and  an  exchange  in  regard  to  the  requi- 
'  sites  to  take  it  out  of  the  statute  of  frauds  and  perjuries.  A 
clear,  explicit  and  unambiguous  contract,  and  a  taking  of 
possession  under  and  in  pursuance  of  the  contract,  are  as 
much  requisites  of  a  parol  exchange  as  of  a  sale.  But  there 
is  a  marked  difference  in  the  evidence  which  establishes  the 
possession.  A  sale  is  confined  to  a  subject  coming  from  a 
single  side.  It  has  no  relation  to,  or  dependence  on,  any 
other  subject.  The  evidence  of  possession  taken  of  it  is 
therefore  confined  to  a  single  subject,  and  if  not  taken  in  a 
reasonable  time,  or  so  as  to  make  it  doubtful  whether  it  is 
attributable  to  the  contract,  the  parol  sale  is  not  taken  out 
of  the  statute.  But  an  exchange  necessarily  has  a  subject 
on  each  side  which  stands  related  to  the  other.  One  is  the 
representative  of  the  other,  so  much  so  that  the  law  implies 
a  contract  of  warranty  by  the  act  of  exchanging.  If,  there- 
fore, the  evidence  shows  a  clear,  unequivocal  and  complete 
taking  possession  of  one  of  the  subjects  of  an  exchange  by 
the  party  owning  the  other  subject,  it  strengthens  the  evi- 
dence of  a  possession  taken  by  the  opposite  party  of  the 
corresponding  subject.  Evidence  of  possession  that  might 
seem  weak  and  inconclusive  in  the  case  of  a  "***  parol  sale, 
is  thus  made  clear  and  convincing  in  the  case  of  an  ex- 
change." 

In  Johnston  v.  Johnston,  6  Watts,  370,  the  court  said:  "It 
is  undoubtedly  true  that  an  agreement  for  the  exchange  of 
land  is  within  the  statute  of  frauds,  and  must  be  in  writ- 
ing :  Rice  V.  Peet,  15  John.  503 ;  Price  v.  Peel,  Co,  Lit.  447. 
But  the  specific  execution  of  a  parol  agreement  for  an  ex- 
change will  be  decreed  in  equity  when  the  agreement  has 
been  carried  into  effect  in  whole  or  in  part." 
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In  Boggs  V.  Bodkin,  32  W.  Va.  566,  9  S.  E.  891,  5  L.  R.  A. 
245,  a  written  contract  was  entered  into  for  the  exchange  of 
lands  and  it  was  so  far  executed  that  each  party  put  the 
other  in  possession  of  the  lands  exchanged.  Afterward  the 
parties  entered  into  an  executory  parol  contract,  annulling 
the  first  contract  of  exchange,  and  such  parol  contract  was 
put  into  effect  partially  by  one  of  the  parties  restoring  to  the 
other  the  possession  of  his  land.  The  court  enforced  such 
parol  contract  of  rescission  thus  partially  executed. 

Having  held  that  the  contract  in  question  has,  by  the  acts 
of  the  parties,  been  taken  out  of  the  statute  of  frauds,  noth- 
ing remains  to  be  done  save  to  decree  its  specific  perform- 
ance, refusal  to  do  which,  under  the  circumstances  of  the 
case,  would  be  a  denial  of  justice  and  contrary  to  the  prin- 
ciples of  equity,  the  agreement  being  so  far  executed  as 
to  make  it  impracticable  to  place  the  parties  in  their  original 
position.  The  defendant  cannot  be  permitted  to  accept  and 
enjoy  the  benefits  of  the  contract,  and  at  the  same  time  re- 
pudiate its  obligations.  It  is  not  shown  by  the  evidence  that 
the  situation  of  the  defendant  is  such  that  the  specific  en- 
forcement of  the  contract  will  be  injurious  or  oppressive  as 
to  him,  and  there  can  be  no  doubt  that  under  the  contract 
the  defendant  could  avail  himself  of  the  same  remedy,  and 
would  be  entitled  to  the  same  relief  as  prayed  for  by  the 
plaintiff  in  this  suit. 

430  r^Y^Q  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  the  court  below  to  enter  up  judgment  for 
the  plaintiff  in  conformity  to  the  prayer  of  the  petition. 


A  Contract  for  the  Exchange  of  Lands  is  within  the  statute  of  fraiuls, 
and  therefore  unenforceable  unless  executed  by  a  changeof  possession 
in  accordance  therewith:  See  the  note  to  McCoy  v.  McCoy,  102  Am. 
St.  Kep.  232. 

A  Parol  Contract  to  Convey  Land,  which  has  been  partly  or  entirely- 
performed,  may  be  specifically  enforced:  Hoover  v.  Baugh,  108  Va. 
695,  128  Am.  St.  Eep.  985,  and  cases  cited  in  the  cross-reference  note 
thereto;  Dalby  v.  Maxfield,  244  111.  214,  135  Am.  St.  Eep.  312. 

The  Doctrine  That  Part  Performance  takes  a  contract  out  of  the 
statute  of  frauds  is  not  recognized  in  some  cases:  Hall  v.  Misenheimer, 
137  N.  C.  183,  107  Am.  St.  Eep.  474;  Waters  v.  Cline,  121  Ky.  611,  123 
Am.  St.  Eep.  215;  Seymour  v.  Oelrichs,  156  Cal.  782,  134  Am.  St.  Eep. 
154. 
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HEISLER  PUMPING  ENGINE  COMPANY  v.  BAUM. 

[86  Neb.  1,  124  N.  W.  916.] 

EVIDENCE — Parol  to  Vary  Writing — Person  not  a  Party. — 

Wtere  the  controversy  is  between  a  party  to  a  written  contract  and 
one  who  is  neither  a  party  nor  a  privy  to  it,  the  rule  excluding 
parol  evidence  tending  to  vary,  modify  or  contradict  the  writing 
does  not  apply:  First  Nat.  Bank  v.  Tolerton  &  Stetson.  Co.,  5  Neb. 
(Unof.)  43.     (p.  662.) 

TBIAL — Striking  Evidence — ^Directing  Verdict. — Where  the 
trial  court  erred  in  striking  out  the  testimony  of  plaintiffs  principal 
witness  after  plaintiff  rested  its  case,  and  then  instructed  the  jury 
to  return  a  verdict  in  favor  of  defendants,  the  order  striking  out 
the  testimony  was  error  without  prejudice  if  the  instruction  to  re- 
turn the  verdict  would  have  been  proper  had  the  testimony  been 
retained,     (p.  662.) 

TBIAL — Evidence — Directing  Verdict. — It  was  alleged  in  the 
petition  that  plaintiff  sold  an  engine  to  the  B.  B.  Co.  for  a  certain 
price;  that  the  engine  had  not  been  paid  for;  that  after  the  suie 
defendants,  for  value,  assumed  and  agreed  to  pay  the  debt,  which 
they  failed  to  do.  There  was  no  evidence  tendered  upon  the 
trial  that  plaintiff  had  sold  the  engine  to  the  B.  B.  Co.,  or  that  it 
had  or  held  a  claim  for  the  price  against  such  company,  considering 
all  the  evidence  offered.  Held,  that  an  instruction  to  the  trial  jury 
to  return  a  verdict  in  favor  of  defendants  was  proper,  (pp.  662,  663.) 
(Syllabi  by  the  court.) 

Richard  S.  Horton  and  Gerald  M.  Drew,  for  the  appellant. 

Baldridge  &  De  Bord,  for  the  appellee. 

2  REESE,  C.  J.  It  was  alleged  in  the  petition  in  this 
case  that  both  plaintiff  and  defendant  Baum  Building  and 
Realty  Company  are  corporations  duly  organized ;  that  on  the 
first  day  of  February,  1902,  plaintiff  sold  to  the  W.  R.  Ben- 
nett Building  Company,  another  corporation,  an  engine  of 
the  value  and  price  of  $1,375;  that  on  the  thirteenth  day  of 
April,  JL903,  plaintiff  procured  a  judgment  against  said  build- 
ing company  for  the  sum  of  $1,455.20,  which  is  unpaid  and 
is  still  in  force;  that,  for  a  valuable  consideration  moving 
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to  defendants,  they  assumed  and  agreed  to  pay  the  said  claim 
of  plaintiff  against  the  building  company,  together  with  in- 
terest thereon,  and  for  which  demand  had  been  made  and 
payment  refused;  that  said  sum  of  $1,455.20  is  due,  and  for 
which  judgment  is  demanded.  The  answer  is  a  general  de- 
nial. The  cause  was  tried  to  a  jury,  and  upon  the  conclusion 
of  plaintiff's  evidence  defendants  moved  the  court  for  an 
order  striking  out  all  the  testimony  of  the  principal  witness 
for  plaintiff,  assigning  the  following  grounds:  "The  defend- 
ants now  move  to  strike  out  all  of  the  testimony  of  the  wit- 
ness Bennett  in  relation  to  the  defendants  or  either  of  them 
having  assumed  or  agreed  to  pay  the  debts  of  the  Bennett 
Building  Company,  or  the  W.  R.  Bennett  Building  Com- 
pany, for  the  reason  that  the  testimony  of  the  witness  Ben- 
nett shows  that  the  alleged  statement  of  Mr.  Baum,  one  of 
the  defendants,  in  regard  to  this  matter  was  made  at  the 
time  of  the  agreement  marked  exhibit  1,  and  is  shown  by 
the  evidence  to  be  a  part  thereof,  and  for  the  reason  that  the 
verbal  statements,  or  verbal  understandings  of  the  parties 
at  the  time  said  agreement  was  written  or  entered,  cannot 
now  be  used  for  the  purpose  of  altering  and  modifying  or  in 
any  sense  amending  the  written  ^  agreement  marked  exhibit 
1,  and  for  the  further  reason  that  the  said  exhibit  1  shows  on 
its  face,  and  the  evidence  of  Mr.  Bennett  further  shows,  that 
it  is  the  agreement  between  the  parties  under  which  the  Ben- 
nett Building  Company  stock  and  property  was  transferred, 
and  exhibit  1  shows  on  its  face  that  it  is  a  complete  agree- 
ment between  the  parties  in  relation  to  said  matters,  and  for 
the  further  reason  that  the  testimony  of  Mr.  Bennett  tends 
to  modify,  alter  or  amend  said  written  agreement  marked 
exhibit  1;  and  therefore  said  testimony  is  incompetent,  and 
I  move  to  strike  the  same  from  the  record  in  so  far  as  it  re- 
lates to  the  varying  or  modifying  of  said  contract."  This 
motion  was  sustained.  Defendants  then  moved  for  an  in- 
struction to  the  jury  to  return  a  verdict  in  their  favor.  The 
motion  for  the  instruction,  which  was  sustained,  was  as  fol- 
lows :  "  I  now  move  the  court  to  instruct  the  jury  to  render  a 
verdict  for  the  defendants  in  this  case,  for  the  reason  that  the 
evidence  does  not  tend  in  any  way  to  sustain  the  allegations 
of  plaintiff's  petition,  and  for  the  further  reason  that  the 
evidence  does  not  tend  to  show  that  the  defendants,  or  any 
of  them,  assumed  or  agreed  to  pay  the  debt  of  the  plaintiff 
referred  to  in  the  petition."  Plaintiff  also  moved  the  court 
for  an  instruction  for  a  verdict  in  its  favor,  but  which  the 
court  overruled.  In  accordance  with  the  instruction  the  jury 
returned  a  verdict  in  favor  of  defendants.  Plaintiff  excepted 
to  the  action  of  the  court  on  these  motions.  A  motion  for  a 
new  trial  was  filed,  which  was  overruled,  and  judgment  was 
rendered  on  the  verdict.    Plaintiff  appeals. 
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As  above  appears,  the  motion  to  strike  out  the  testimony 
of  plaintiff's  principal  witness  was  based  upon  the  ground 
that  there  was  a  written  contract  between  the  W.  R.  Bennett 
Buildinp:  Company  and  defendants  by  which  the  whole  of  the 
transaction  was  set  out,  except  the  fact  of  the  assumption  by 
defendants  of  certain  debts  owing  by  said  company.  It  was 
held  by  the  trial  court  that  the  written  contract  between  the 
parties  to  it  was  binding  and  conclusive,  and  that  no  testi- 
mony could  properly  be  *  submitted  to  the  jury  which  would 
tend  to  vary  or  contradict  its  terms.  In  this  the  court  over- 
looked the  fact  that  plaintiff  was  not  a  party  to  that  agree- 
ment, and  was,  therefore,  not  within  the  rule  applied.  In 
Rosewater  v.  Hoffman,  24  Neb.  222,  38  N.  W.  857,  we  said: 
' '  The  rule  is  well  settled  that  parol  contemporaneous  evidence 
is  inadmissible  to  contradict  or  vary  the  terms  of  a  valid 
written  instrument,  but  this  rule  is  applied  only  in  suits 
between  the  parties  to  it.  As  between  them,  the  contract' 
must  stand  as  written.  But  it  should  not  be  permitted  to 
affect  the  rights  of  third  parties,  for,  as  can  be  plainly  seen, 
great  injustice  might  result  from  the  application  of  the  rule 
as  to  them."  This  rule  is  also  stated  in  First  Nat.  Bank  v. 
Tolerton  &  Stetson  Co.,  5  Neb.  (Unof.)  43,  97  N.  W.  248, 
and  is  practically  conceded  to  be  the  established  rule  of  this 
state,  as  well  as  the  general  rule.  It  is  therefore  apparent 
that  the  court  erred  in  sustaining  the  motion  to  strike  out 
the  testimony  of  the  witness. 

The  question  remains  as  to  whether  the  court,  after  plain- 
tiff rested,  erred  in  then  instructing  the  jury  to  return  the 
verdict  for  defendants.  If  the  instruction  was  not  errone- 
ous, had  the  evidence  not  been  stricken  out,  it  is  clear  that 
the  order  first  made  could  not  be  held  to  have  been  preju- 
dicial to  plaintiff.  The  averments  of  the  petition  are  that 
plaintiff  sold  the  engine  referred  to  to  the  W.  R.  Bennett 
Building  Company;  that  defendants,  for  a  valuable  consid- 
eration, agreed  and  promised  to  pay  the  debt  thereby  created, 
and  that  they  had  failed  to  do  so.  The  answer  being  a  gen- 
eral denial,  it  devolved  upon  plaintiff  to  prove  the  sale,  as  in 
a  suit  by  a  vendor  against  a  vendee ;  that  the  purchase  price 
had  not  been  paid;  and  that  defendants  assumed  and  agreed, 
for  a  valuable  consideration,  to  pay  the  debt.  The  evidence, 
we  think,  tends  to  show  the  agreement  on  the  part  of  the 
defendants  to  pay  for  the  engine;  but  it  is  nowhere  shown 
that  plaintiff  ever  sold  the  property  to  the  W.  R.  Bennett 
Building  Company,  or  that  that  company  was  indebted  to 
plaintiff  therefor.  Had  the  court  overruled  defendants* 
motion  ^  to  strike  out  the  evidence,  still  the  instruction  to 
return  the  verdict  in  defendants'  favor  would  have  been 
proper  upon  the  conclusion  of  plaintiff's  evidence. 

The  judgment  referred  to  in  the  petition  was  introduced  in 
evidence,  but  the  pleadings  upon  which  it  was  based  were 
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not,  and  it  is  nowhere  shown  upon  what  cause  of  action  it 
was  founded,  and  it  cannot  be  considered  as  supplying  the 
defect. 

Such  being  the  condition  of  the  evidence,  the  judgment  will 
have  to  be  affirmed,  which  is  done. 

Affirmed. 


The  Bute  Forbidding  the  Use  of  Parol  Evidence  to  Contradict  a 
writing  does  not  apply  to  a  third  person  whose  rights  are  paramount 
to  the  writing:  Tyson  v.  Post,  108  N.  Y.  217,  2  Am.  St.  Eep.  409. 
The  rule  is  confined  to  parties  to  the  writing,  and  when  it  comes  in 
question  collaterally  between  one  of  the  parties  and  others,  neither 
is  estopped  to  contradict  or  explain  it:  Coleman  v.  Pike  County, 
83  Ala.  326,  3  Am.  St.  Eep.  746;  Bruce  v.  Eoper  Lumber  Co.,  87  Va. 
381,  24  Am.  St.  Eep.  657.  See,  however,  Allen  v.  Euland,  79  Conn, 
405,  118  Am.  St.  Eep.  146. 


CRABTREE  v.  MISSOURI  PACIFIC   RAILWAY   COM- 
PANY. 

[86  Neb.  33,  124  N.  W.  932.] 

NEGLIGENCE— When  a  Question  for  the  Jury.— Where  dif- 
ferent minds  may  reasonably  draw  different  inferences  as  to  whether 
certain  facts  establish  negligence  or  contributory  negligence,  the 
question  of  negligence  must  be  left  to  the  jury.     (p.  667.) 

DEATH  OF  MINOR  —  Action  by  Parent  —  Evidence  and 
Damages. — A  parent  may  recover  for  pecuniary  loss  which  it  is 
reasonably  probable  he  may  sustain  by  reason  of  the  death  by  wrong- 
ful act  of  his  minor  child,  and  in  ascertaining  the  amount  of  such 
pecuniary  loss  it  is  not  erroneous  to  receive  evidence  of  the  circum- 
stances of  the  father  and  of  the  age  and  condition  of  his  family: 
Chicago,  E.  I.  &  P.  E.  Co.  v.  Hambel,  2  Neb.  (Unof.)  607,  and 
Chicago,  St.  P.,  M.  &  O.  E.  Co.  v.  Lagerkrans,  65  Neb.  566,  distin- 
guished,    (p.  668.) 

WITNESS — Weight  of  Testimony. — An  Instruction  by  Which 
the  Jury  was  sought  to  be  directed  that  the  evidence  of  certain  wit- 
nesses was  entitled  to  greater  weight  than  that  of  others  concerning 
a  disputed  fact,  invades  the  province  of  the  jury,  is  erroneous,  and 
was  properly  refused,     (p.  670.) 

APPEAL — Review. — Where  Only  a  Portion  of  the  Facts  in- 
volved in  the  determination  of  issues  of  negligence  and  contributory 
negligence  was  specially  found  by  a  jury,  and  a  judgment  is  moved 
for  upon  such  special  findings  upon  the  ground  that  they  are  incon- 
sistent with  the  general  verdict,  the  court  is  entitled  to  consider 
all  the  other  facts  established  by  the  evidence,  and  if,  taking  the 
special  findings  in  connection  with  the  other  facts  proved,  they  are 
consistent  with  the  general  verdict,  such  verdict  will  not  be  dis- 
turbed,    (pp.   67-0,  671.) 

TRIAL — Special  Findings  Inconsistent  With  General  Verdict. 
Special  findings  examined,  and  held  not  inconsistent  with  the  gen- 
eral verdict,  in  view  of  the  proof  made  under  the  issues,     (p.  671.) 

RAILROAD  CROSSING — Duty  to  Stop,  Look  and  Listen. — 
The  duty  of  a  traveler  upon  a  public  highway  approaching  a  railroad 
crossing  is  to   exercise   ordinary   care.     If   he  goes   upon   a   railroad 
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crossing  without  first  looking  and  listening  for  the  approach  of  a 
train,  without  a  reasonable  excuse  therefor,  and  such  failure  to  look 
and  listen  contributes  to  his  injury,  he  cannot  recover,     (p.  671.) 

RAHiBOAD  CBO&SING. — If  the  View  of  an  Approachingr 
Train  is  Obstructed  by  cars  near  the  crossing,  if  the  traveler's  atten- 
tion is  distracted  by  moving  trains  upon  other  tracks,  or  by  other 
sounds  or  sights,  it  is  a  question  for  the  jury  as  to  whether  or  not 
the  traveler  has  exercised  ordinary  care.     (pp.  671,  672.) 

BAII.ro AD  CBOSSINQ.— Injury  to  Child— Evidence.— Where 
a  bright,  intelligent  girl  nine  years  of  age  was  killed  at  a  railroad 
crossing  over  a  public  street,  the  jury  were  entitled  to  consider  the 
age  of  the  child  in  determining  whether  or  not  she  used  ordinary 
care  under  the  circumstances,  and  a  special  finding  that  she  was  old 
enough  to  know  the  dangers  of  the  crossing  is  not  inconsistent  with 
a  verdict  based  upon  the  thought  that  she  used  such  care  as  might 
ordinarily  be  expected  from  such  a  child.  What  might  be  the  exer- 
cise of  ordinary  care  in  a  child  of  nine  years  of  age,  measured  by 
its  experience  and  reasoning  powers,  might  constitute  gross  negli- 
gence on  the  part  of  a  person  of  mature  judgment,     (p.  672.) 

DEATH  OF  MINOR.— A  Verdict  for  Nineteen  Hundred  Dol- 
lars for  the  death  of  a  child  nine  years  old  is  not  so  excessive  as 
to  justify  the  supreme  court  in  setting  it  aside  or  even  in  requiring 
a  remittitur.     (By  the  editor.)      (p.  672.) 

TRIAL. — Remarks  of  Counsel  Set  Forth  in  the  opinion,  held 
not  prejudicial  to  defendant,     (p.  672.) 

TRIAIi — Misconduct  of  Counsel  in  Argument. — A  statement 
at  the  close  of  his  argument  by  counsel  for  the  plaintiff  in  a  negli- 
gence case:  "All  we  ask  of  you  is  that  you  be  careful  and  not  allow 
the  special  findings  to  conflict  with  your  general  findings,"  is  not 
prejudicial  to  the  defendant.     (By  the   editor.)      (p.  673.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

B.  P.  Waggener,  George  G.  Orr  and  James  W.  Orr,  for  the 
appellant, 

S.  I.  Gordon,  Charles  E.  Smith  and  W.  W.  Slabaugh,  for 
the  appellee. 

^  LETTON,  J.  This  action  was  brought  by  William  L. 
Crabtree,  administrator  of  the  estate  of  Bessie  M.  Stevens, 
deceased,  to  recover  damages  suffered  by  the  next  of  kin  by 
reason  ^^  of  the  killing  of  plaintiff's  intestate.  The  acci- 
dent occurred  on  April  11,  1905,  between  4  and  5  o'clock 
P.  M.,  at  a  point  where  the  railroad  tracks  of  defendant  cross 
Ohio  street  in  the  city  of  Omaha.  The  railroad  runs  nearly 
north  and  south,  and  it  is  intersected  at  right  angles  by  Ohio 
street.  The  railroad  tracks  are  situated  in  the  Missouri 
river  bottoms  a  short  distance  east  of  a  steep  hill  or  bluff 
which  forms  the  side  of  the  valley.  From  the  point  where 
Ohio  street  reaches  the  escarpment  there  are  three  flights  of 
steps  terminating  at  a  point  about  forty-five  feet  west  of  the 
first  railroad  track.  There  are  about  twenty-five  or  thirty 
dwellings  on  the  north  side,  and  thirty-five  buildings  on  the 
south  side  of  Ohio  street  east  of  the  tracks,  and  about  two 
hundred  people  live  in  the  immediate  neighborhood.     Therft 
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is  no  other  street  across  the  tracks  leading  to  the  city  nearer 
than  three  or  four  blocks  to  the  north  or  five  or  six  blocks  to 
the  south  of  Ohio  street,  so  that  people  working  in  the  city 
and  school  children  use  the  path  in  the  street  leading  from 
the  east  of  the  tracks  to  the  foot  of  the  steps  as  a  main  thor- 
oughfare, although  the  street  is  not  capable  of  use  by  vehicles 
on  account  of  the  steepness  of  the  bluff.  Directly  east,  con- 
tiguous and  parallel  to  the  tracks  of  the  defendant  railroad 
were  tracks  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha 
Railway.  The  roundhouses  of  both  railroads  were  some  dis- 
tance north  of  Ohio  street,  and  the  passenger  stations  of  both 
were  at  a  considerable  distance  south,  so  that  it  was  necessary 
for  engines  going  from  the  roundhouse  to  the  station  to  cross 
this  street.  At  this  point  the  defendant  had  four  tracks. 
The  two  farthest  west  were  known  as  "elevator  tracks," 
there  being  an  elevator  between  them  about  one  hundred  and 
twenty-five  feet  north  of  Ohio  street.  The  next  track  east 
was  the  main-line  track,  and  it  was  upon  or  close  to  this 
track  that  the  accident  happened.  At  the  time  of  the  acci- 
dent some  freight-cars  were  standing  on  the  second  track 
from  the  west,  at  a  distance  of  about  ten  feet  north  of  tho 
street.  There  were  also  cars  standing  on  the  same  track 
south  of  the  street,  at  a  distance  of  about  twelve  or  fifteen 
feet.  ^^  The  plaintiff's  intestate,  Bessie  M.  Stevens,  Was  a 
bright,  intelligent  little  girl  of  about  nine  years  of  age.  Her 
father  lived  on  the  north  side  of  Ohio  stre,et  a  short  distance 
east  of  the  railway  tracks.  On  the  afternoon  of  the  accident 
she  had  been  sent  by  her  mother  to  a  grocery  store  west  of 
the  stairs  for  some  groceries,  and  was  returning  carrying 
them  in  a  basket.  When  she  reached  the  foot  of  the  stairs 
she  met  another  little  girl.  She  stopped  and  talked  with  her 
a  few  moments,  then  started  eastward  across  the  tracks.  The 
girl  who  met  her,  Eleanor  Anderson,  who  was  then  about 
eleven  years  of  age,  testifies  that  a  few  moments  after  Bessie 
had  started  east  she  looked  around,  and  just  as  she  looked 
saw  her  struck  and  knocked  down  by  an  engine  which  was 
running  backward  on  the  roundhouse  track,  at  the  rate  of 
twelve  or  fourteen  miles  an  hour,  and  with  no  bell  or  whistle 
sounding.  She  testifies  that  from  where  Bessie  and  she  were 
standing  it  was  impossible  to  see  the  engine  on  account  of 
the  box-cars  on  the  elevated  track,  and  that  at  the  time  Bessie 
was  struck  a  train  with  passenger  coaches  on  the  Chicago, 
St.  Paul,  Minneapolis  and  Omaha  Railway  (hereafter  re- 
ferred to  as  the  Omaha  road)  was  running  across  Ohio  street, 
and  was  just  south  of  the  street,  and  that,  when  struck,  Bes- 
sie was  looking  in  the  direction  of  that  train.  This  account 
of  the  accident  is  corroborated  by  a  number  of  other  wit- 
nesses, whose  evidence  it  would  serve  no  useful  purpose  to 
detail  at  length.  It  is  also  shown  that  a  person  standing  in 
the  middle  of  the  main-line  track  looking  to  the  north  could 
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have  an  iinobstrueted  view  for  nearly  half  a  mile,  and  would 
have  been  able  to  see  at  such  a  distance  moving  engines  or 
•cars  upon  either  the  main-line  or  roundhouse  tracks.  The 
little  girl  was  struck  on  the  left  side  of  her  head  by  the  beam 
on  the  rear  end  of  the  tank  of  the  engine,  which,  as  the  en- 
gine was  running  backward,  was  in  front.  It  is  forty-five 
feet  from  the  foot  of  the  steps  to  the  first  track,  fifteen  fcjt 
from  that  to  the  second,  nine  feet  from  the  second  to  the 
third,  and  eleven  feet  from  the  third  to  the  fourth. 

^"^  On  the  part  of  the  defendant  it  is  shown  that  the  en- 
gine was  a  large  freight  engine  with  a  high  tank,  which  was 
being  operated  from  the  roundhouse  to  the  passenger  station 
by  two  employes,  the  hostler  and  the  hostler's  helper.  The 
hostler  testifies  that  he  was  in  charge  of  the  engine ;  that  his 
position  was  upon  the  east  side;  that  he  could  see  the  rail, 
upon  his  side  of  the  track  immediately  behind  the  tank,  and 
<;ould  see  the  other  rail  a  car-length  away  at  an  angle;  that 
the  tank  was  high  and  square,  and  he  could  not  see  over  it; 
that  the  first  thing  that  attracted  his  attention  as  they  went 
south  was  that  his  helper  called  to  him;  that  from  his  ges- 
tures and  call  he  supposed  something  was  the  matter,  and  at 
once  threw  the  throttle  back  and  whistled  twice.  The  en- 
gine stopped  at  a  distance  of  ninety  feet  south  of  Ohio  street. 
The  ^vitness  says  he  was  going  about  six  or  seven  miles  an 
hour,  and  that  he  could  not  have  stopped  the  engine  any 
quicker.  The  helper  testifies  that  after  the  engine  was  about 
half  way  down  from  the  next  street  north  he  saw  the  little 
girl  come  out  from  behind  the  elevator  on  Ohio  street;  that 
she  was  standing  in  the  middle  of  the  main-line  track;  that 
when  she  stopped  on  the  main-line  track  they  were  about 
four  engine-lengths  away,  and  that  when  they  got  about  an 
engine-length  away,  and  when  he  was  ringing  the  bell,  he 
saw  her  move,  and  called  to  the  hostler,  who  shut  off  the 
engine  and  applied  the  air-brake;  that  the  little  girl  was 
looking  southwest  when  she  started  toward  the  engine,  and 
that  she  approached  the  track  with  her  back  partly  toward 
it.  He  also  says  that  the  engine  was  moving  about  six  or 
seven  miles  an  hour.  He  testifies  that  the  engine  whistled 
about  four  or  five  feet  from  her,  and  just  before  she  was 
struck;  that  he  yelled  at  her  just  after  the  whistle  was 
blown.  He  also  says  that  he  remembers  a  train  being  on  the 
Omaha  track  southeast  of  there.  Another  witness  for  de- 
fendant was  a  switchman  in  the  employ  of  the  Omaha  road, 
who  testifies  that  at  the  time  of  the  accident  he  was  standing 
southeast  of  the  crossing,  throwing  the  switches  on  that  road 
to  allow  a  train  to  back  down  from  **  the  roundhouse  to  the 
station.  He  testifies  that  he  saw  the  little  girl  come  down 
from  the  steps  and  walk  toward  the  tracks ;  that  he  saw  the 
engine  coming,  and  that  he  called  to  her  and  beckoned  with 
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hi3  hand  to  call  her  attention;  that  she  was  looking  southeast 
at  the  time  she  stepped  upon  the  track,  and  that  his  calling 
out  and  the  gestures  which  he  made  induced  the  Omaha  train 
to  stop  as  it  approached.  He  says  that  the  Missouri  Pacific 
engine  was  running  at  from  six  to  eight  miles  an  hour,  and 
that  the  bell  was  ringing.  As  to  this  point,  his  cross-exam- 
ination seems  to  weaken  his  testimony.  He  could  not  say 
whether  he  heard  any  whistle. 

The  jury  returned  a  general  verdict  for  the  plaintiff  in  the 
sum  of  nineteen  hundred  dollars.  They  also  returned  six 
special  findings,  which  the  defendant  claims  are  inconsistent 
with  the  general  verdict,  and  which  we  will  consider  later. 

1.  The  first  point  discussed  in  defendant's  brief  is  that 
"the  court  erred  in  overruling  a  motion  to  direct  the  jury  to 
return  a  verdict  for  the  defendant  for  the  reason  that  the 
plaintiff  had  failed  to  make  out  or  prove  any  cause  of  action. 
It  is  argued  that,  by  the  undisputed  evidence,  the  deceased 
was  guilty  of  contributory  negligence  to  such  extent  as  to 
har  a  recovery;  that  she  was  a  bright  girl  who  knew  the  dan- 
gers incident  to  crossing  the  railroad  tracks  and  was  familiar 
with  the  locality ;  that  it  was  her  duty  to  look  and  listen,  and 
that  she  carelessly  walked  immediately  in  the  way  of  a  back- 
ing engine  after  it  was  too  late  to  stop  it.  It  is  also  said 
that  the  defendant  was  not  guilty  of  any  negligence;  that 
according  to  defendant's  witnesses  the  bell  was  kept  con- 
stantly ringing,  and  that  the  fireman,  seeing  her  standing  in 
a  place  of  safety,  had  a  right  to  presume  she  would  avoid 
the  danger.  This  motion  was  made  at  the  close  of  plaintiff's 
•evidence,  and  renewed  at  the  close  of  all  the  evidence.  When 
■first  made,  the  motion  was  properly  overruled.  The  evidence 
of  plaintiff's  witnesses,  if  believed,  clearly  disclosed  negli- 
gence on  the  part  of  the  defendant  in  backing  an  engine  at 
a  rate  of  from  twelve  to  fourteen  miles  an  hour  over  a  street 
^®  crossing  in  constant  use  by  foot-passengers,  without  giving 
warning  by  bell,  whistle,  or  otherwise,  and  at  a  point  where 
the  view  of  the  track  on  which  it  was  running  was  obstructed 
ty  freight-cars  standing  near  the  crossing.  The  testimony 
at  that  time  was  sufficient  also  to  carry  the  case  to  the  jury 
for  determination  as  to  whether  the  deceased  was  guilty  of 
■contributory  negligence.  ,It  was  shown  that  it  was  only  a 
few  steps  from  where  the  view  was  obstructed  to  the  place 
where  she  was  struck,  and  that  immediately  in  front  of  her 
A  train  was  moving  upon  the  tracks  of  the  Omaha  road,  which 
apparently  drowned  the  noise  of  the  backing  engine  and  dis- 
tracted her  attention.  Under  these  circumstances,  we  think 
the  question  of  whether  or  not  the  plaintiff  was  guilty  of 
•contributory  negligence  was  one  upon  which  reasonable  men 
might  well  differ,  and  must  therefore  be  for  the  jury  to  deter- 
mine.    The  matter  was  in  nowise  altered  after  the  defend- 
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ant's  witnesses  had  testified.  The  truthfulness  of  their  ac- 
counts as  to  the  rate  of  speed,  the  giving  of  signals,  and  the 
actions  of  the  little  girl  was,  as  compared  with  that  of  plain- 
tiff's witnesses,  a  matter  for  the  jury  to  determine,  and  not 
for  the  trial  court,  and  we  think  the  court  properly  over- 
ruled the  motion. 

2.  It  is  next  argued  that  the  court  erred  in  permitting  the 
plaintiff  to  prove,  over  the  objections  of  the  defendant,  the 
financial  condition  of  plaintiff's  father,  and  the  fact  that  he 
had  a  family  consisting  of  a  wife  and  children,  citing  the 
cases  of  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hambel,  2  Neb.  (Unof.) 
607,  89  N.  W.  643 ;  Chicago,  St.  P.,  M.  &  O.  R.  Co.  v.  Lager- 
krans,  65  Neb.  566,  91  N.  W.  358,  96  N.  W.  2,  and  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Holmes,  68  Neb.  826,  94  N.  W.  1007. 
The  doctrine  of  these  cases,  we  think,  is  inapplicable  here. 
In  the  Harabel  case  the  railway  company  sought  to  show  that 
the  value  of  the  estate  of  the  deceased  was  fifty  thousand  dol- 
lars. The  offer  was  rejected  by  the  trial  court  for  the  reason 
that  it  afforded  no  information  as  to  the  pecuniary  loss  which 
would  result  from  the  death.  The  Lagerkrans  case  was  an 
action  in  behalf  of  a  widow  who  had  married  again.  The 
Holmes  case  was  an  '•^  action  in  behalf  of  the  widow.  In 
each  of  these  cases  the  next  of  kin  had  a  direct  legal  interest 
in  the  earning  of  the  deceased.  He  was  under  a  legal  obliga- 
tion to  support  them,  which  at  the  time  of  his  death  he  was 
discharging.  It  is  clear  that  in  such  cases  the  value  of  the 
estate  left  by  him  would  be  of  no  aid  in  determining  what 
the  pecuniary  loss  occasioned  by  his  death  would  be,  since  it 
affords  no  criterion  as  to  his  earning  capacity  and  the  amount 
he  was  contributing  to  their  support.  This,  however,  is  a 
different  case.  The  pecuniary  loss  which  the  father  might 
reasonably  be  expected  to  suffer  after  the  time  when  the  de- 
ceased would  have  attained  her  majority  by  reason  of  her 
death  would  be  in  the  nature  of  things  liable  to  be  affected 
in  a  large  degree  by  the  circumstances  of  himself  and  fam- 
ily. The  ordinary  experience  of  mankind  as  to  social  and 
family  relations  is  such  as  to  convince  us  that  a  child,  who 
after  majority  is  under  no  strict  legal  obligation  to  contribute 
pecuniary  aid  to  her  parents,  would  be  much  less  liable  to  do 
so  if  the  family  were  small  or  were  able  to  support  them- 
selves, or  the  financial  circumstances  of  the  parent  were  such 
as  to  render  such  assistance  unnecessary,  than  if  they  were 
indigent  and  poverty  stricken.  It  stands  to  reason  that  a 
poor  man  with  a  large  family  of  small  children  to  support 
woulii  ordinarily  be  more  apt  to  suffer  pecuniary  loss  by  the 
death  of  a  child,  who  was  able  to  contribute  to  the  support 
of  the  family,  than  one  who  required  no  such  assistance.  We 
are  not  unaware  that  some  cases  have  held  that  the  proba- 
bility of  such  aid  being  afforded  after  the  child  attains 
majority  is  so  remote  and  speculative  as  not  to  furnish  any 
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reasonable  basis  for  estimation  by  a  jury:  Cooper  v.  Lake 
Shore  &  M.  S.  R.  Co.,  66  Mich.  261,  11  Am.  St.  Rep.  482, 
33  N.  "W.  306.     But  such  is  not  the  rule  in  this  state. 

In  Johnson  v.  Missouri  P.  R.  Co.,  18  Neb.  690,  26  N.  W. 
347,  this  court  said  in  an  opinion  by  Reese,  J.:  "But,  it  is 
said  that  the  word  'pecuniary'  as  used  in  our  statute  is  not 
construed  in  a  strict  sense.  The  damages  are  largely  pros- 
pective, and  their  determination  committed  to  the  discretion 
of  ■**  juries  upon  very  meager  and  uncertain  data.  A  par- 
ent may  recover  for  loss  of  expected  services  of  children  not 
only  during  minority,  but  afterward,  on  evidence  justifying 
a  reasonable  expectation  of  pecuniary  benefit  therefrom. 
Neither  is  it  essential  that  this  expectation  of  pecuniary  bene- 
fit should  be  based  on  a  legal  or  moral  obligation  on  the  part 
of  the  deceased  to  confer  it,  but  it  may  be  proved  by  any 
circumstances  which  render  it  probable  that  such  benefit 
would,  in  fact,  be  realized.  And  as  a  right  of  action  is  given 
whenever  the  injured  person,  had  he  lived,  could  have  main- 
tained an  action,  at  least  nominal  damages  may  be  recovered : 
3  Sutherland  on  Damages,  1st  ed.,  pp.  182,  183;  City  of 
Chicago  V.  Scholten,  75  111.  468;  Johnston  v.  Cleveland  &  T. 
R.  Co.,  7  Ohio  St.  336,  70  Am.  Dec.  75 ;  Pennsylvania  R.  Co. 
V.  Keller,  67  Pa.  300;  Mclntyre  v.  New  York  C.  R.  Co.,  37 
N.  Y.  287.;  North  P.  R.  Co.  v.  Kirk,  90  Pa.  15;  Chicago  & 
A.  R.  Co.  V.  Shannon,  43  lU.  338 ;  lUinois  C.  R.  Co.  v.  Barron, 
5  Wall.  (U.  S.)  90,  18  L.  ed.  591;  Grotenkemper  v.  Harris, 
25  Ohio  St.  510."  This  has  been  the  rule  in  this  state  ever 
since:  Missouri  P.  R.  Co.  v.  Baier,  37  Neb.  235,  55  N.  W. 
913 ;  Tucker  v.  Draper,  62  Neb.  66,  86  N.  W.  917,  54  L.  R. 
A.  321 ;  Draper  v.  Tucker,  69  Neb.  434,  95  N.  W.  1026 ;  Post 
V.  Olmstead,  47  Neb.  893,  66  N.  W.  828.  In  the  latter  case 
the  evidence  shows  that  the  father  was  a  poor  man  with  four 
children  younger  than  the  deceased,  and  it  is  said:  "The 
pecuniary  damage  to  a  next  of  kin  is  always  more  or  less 
a  matter  of  estimate,  if  not  of  conjecture."  This  holding  is 
not  inconsistent  with  that  in  South  Omaha  Water  Works  Co. 
V.  Vocasek,  62  Neb.  710,  87  N.  W.  536,  that  "the  establish- 
ment of  the  poverty  of  plaintiff,  or  the  dependence  upon  him 
of  the  mother  and  other  children,  as  a  direct  ground  for  the 
jury's  action  upon  the  matter  of  damages,  is  wholly  inad- 
missible." In  that  case  it  was  held  proper  to  establish  the 
existence  of  the  mother  and  other  children,  "not  as  a  direct 
ground  for  the  jury's  action,  but  as  showing  what  deceased 
was  doing  and  liable  to  do  to  make  his  life  pecuniarily  valu- 
able to  the  plaintiff.  The  evidence  is  admissible,  not  as  es- 
tablishing directly  a  greater  right  to  consideration  from  the 
**  jury,  but  as  showing  what  consideration  plaintiff  was 
actually  receiving,  and  likely  to  receive  in  the  future,  from 
this  son":  See,  also,  Bright  v.  Barnett  &  Record  Co.,  88  Wis. 
299,  60  N.  W.  418,  26  L.  R.  A.  524,  and  cases  cited.     We 
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think  the  distinction  is  clear  between  cases  of  this  class  and 
of  the  class  of  the  Hambel  case,  12  Neb.  (Unof.)  607,  89 
N.  W.  643,  and  that  no  error  was  made  in  the  reception  of 
this  testimony. 

3.  It  is  next  contended  that  the  court  erred  in  refiisinj^  to 
give  to  the  jury  instruction  No.  8,  requested  by  the  defend- 
ant. This  instruction  informed  the  jury  that  the  testimony 
of  a  witness  who  testified  that  he  did  not  hear  the  engine 
whistle  or  the  bell  ring  is  not  entitled  to  the  same  weight  as 
one  who  testified  positively  that  the  bell  was  ringing  or  the 
whistle  sounded,  and  that  such  negative  testimony  is  entitled 
to  but  little  weight.  This  court  has  repeatedly  held  that  in- 
structions which  direct  the  jury  as  to  the  weight  to  be  given 
to  testimony  of  one  witness  or  set  of  witnesses  as  distinct 
from  another  infringe  upon  the  province  of  the  jury  and  are 
erroneous:  Wilson  v.  Gamble,  50  Neb.  426,  69  N.  W.  945. 
The  writer  is  not  much  in  sympathy  with  this  view  of  the 
law,  but  it  is  too  firmly  established  in  this  state  to  warrant 
a  change  by  mere  judicial  act. 

4.  The  next  complaint  is  in  regard  to  the  giving  of  instruc- 
tion 13.  This  complaint  we  think  is  more  technical  than 
sound.  The  petition  alleged  that  it  was  the  duty  of  the 
persons  running  engines  over  the  track,  when  approaching 
the  crossing,  to  keep  a  lookout  for  persons  at  the  crossing, 
and  to  sound  the  whistle  or  ring  the  bell  at  a  sufficient  dis- 
tance to  warn  any  person  approaching,  and  also  that  it  was 
the  duty  of  the  company  to  keep  and  maintain  a  watchman 
at  the  crossing  to  warn  persons  of  the  approach  of  switch 
engines.  It  is  also  alleged  that  the  engine,  "without  warn- 
ing of  any  kind, ' '  ran  over  the  crossing  and  caused  the  death 
of  the  child.  The  jury  were  instructed  that  if  they  found 
those  in  control  of  the  engine  *'did  not  exercise  a  lookout 
ordinarily  consistent  with  their  duties  in  the  practical  opera- 
tion of  the  train,  or  '*^  that  the  defendant  was  negligent  in 
failing  to  provide  a  watchman  at  the  crossing,  or  was  neg- 
ligent in  the  rate  of  speed  of  said  engine,  and  that  such 
failure  or  either  of  such  failures  was  the  proximate  cause  of 
the  injury  of  the  deceased,  ....  then  you  should  find  for 
plaintiff."  The  fault  found  is  that  there  is  no  charge  of 
negligence  in  the  petition  based  upon  the  defendant's  failure 
to  maintain  a  watchman  or  of  its  employes  to  keep  a  vigilant 
lookout.  While  perhaps  not  entirely  specific  and  definite,  we 
think  that  the  language  of  the  petition  that  the  defendant 
failed  to  give  "warning  of  any  kind"  at  the  crossing,  taken 
in  connection  with  the  allegation  of  the  necessity  for  a  watch- 
man, negatives  the  idea  that  a  watchman  had  been  stationed 
there,  and  the  further  allegation,  that  if  defendant's  em- 
ployes had  kept  a  lookout  they  could  have  prevented  the 
accident,  negatives  the  thought  of  a  vigilant  lookout  being 
kept.    No  motion  was  made  to  make  the  language  more  spe- 
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cific,  and  in  any  event  we  cannot  see  how  any  prejudice  could 
have  occurred  to  the  defendant  from  the  giving  of  this  in- 
struction. 

5.  It  is  contended  that  the  district  court  erred  in  not  sus- 
taining defendant's  motion  for  judgment  on  the  special  find- 
ings of  the  jury  non  obstante  veredicto.  It  is  insisted  that 
the  general  verdict  is  inconsistent  with  the  special  findings, 
and  that,  since  the  special  findings  control,  the  court  should 
have  rendered  judgment  in  its  favor  on  the  facts  found. 
The  jury  found,  in  substance,  that  Bessie  M.  Stevens  at  the 
time  of  the  accident  was  of  sufficient  age,  intelligence  and 
experience  to  know  and  realize  the  danger  usually  attendant 
upon  crossing  railroad  tracks;  that  when  she  stepped  upon 
the  main-line  track  and  before  attempting  to  cross  the  track 
next  east,  if  she  had  looked  to  the  north,  there  was  nothing 
which  would  prevent  her  seeing  and  knowing  of  the  approach 
of  the  engine  in  time  to  have  averted  the  accident ;  that  she 
knew  that  engines  and  cars  frequently  moved  along  the 
tracks  in  both  directions  across  Ohio  street;  that  she  did  not 
look  to  the  north  before  attempting  to  cross  over  the  round- 
house track;  and  '*^  that,  if  she  had  done  so,  she  could  have 
seen  the  engine.  These  special  findings  may  all  be  taken  as 
true  and  yet  be  consistent  with  the  general  verdict.  The 
evidence  which  the  jury  accepted  shows  that  her  view  of 
the  track  was  obstructed  until  the  main-line  track  was 
reached;  that  the  engine  was  backing  swiftly  and  silently, 
and  that  immediately  before  the  child  was  struck  a  moving 
train  was  passing  over  the  crossing  in  front  of  her;  that  a 
switchman  a  short  distance  to  the  southeast  was  shouting  to 
her  and  endeavoring  to  attract  her  attention,  and  that  she 
was  looking  in  that  direction.  Under  these  circumstances, 
and  with  these  facts  added  to  the  facts  found  by  the  special 
verdict,  there  is  no  inconsistency:  Kafka  v.  Union  Stock 
Yards  Co.,  78  Neb.  140,  110  N.  W.  672.  The  rule  in  this 
state  is  not  that  there  is  an  absolute  obligation  upon  a  person 
crossing  a  railway  track  to  stop,  look  and  listen  before  at- 
tempting to  cross,  but,  as  laid  down  in  Omaha  &  R.  V.  R.  Co. 
V.  Talbot,  48  Neb.  627,  67  N.  W.  590,  the  duty  of  the  traveler 
upon  a  public  highway  approaching  a  railroad  crossing  is 
to  exercise  ordinary  care.  If  he  goes  "upon  a  railroad  cross- 
ing without  first  listening  and  looking  for  the  approach  of 
a  train,  without  a  reasonable  excuse  therefor,  ....  and  if 
such  failure  to  look  and  listen  contributes  to  the  party's 
injury,  he  cannot  recover."  The  qualifying  words,  "with- 
out a  reasonable  excuse  therefor,"  are  of  great  significance 
in  this  connection.  If,  as  in  this  case,  the  view  of  approach- 
ing trains  is  obstructed  by  freight-cars  standing  near  the 
crossing,  if  the  traveler's  attention  is  distracted  by  moving 
trains  upon  other  tracks,  or  by  other  sounds  or  sights,  if  no 
warning  signals  are  given  or  lookouts  stationed,  it  is  a  ques- 
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tion  for  the  jury  as  to  whether  or  not  the  traveler  exercised 
ordinary  care:  Chicago,  B.  &  Q.  R.  Co.  v.  Pollard,  53  Neb. 
730,  74  N.  W.  331;  Union  P.  R.  Co.  v.  Connolly,  77  Neb. 
254,  109  N.  W.  368 ;  Schwanenfeldt  v.  Chicago,  B.  &  Q.  R. 
Co.,  80  Neb.  790,  115  N.  W.  285 ;  Nilson  v.  Chicago,  B.  &  Q. 
R.  Co.,  84  Neb.  595,  121  N.  W.  1128;  Grand  Trunk  R.  Co. 
V.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  Rep.  679,  36  L.  ed.  485 ; 
Cherry  v.  Louisiana  &  A.  R.  Co.,  121  La.  471,  126  Am.  St. 
Rep.  323,  46  South.  *^  596,  17  L.  R.  A.,  N.  S.,  505,  and  note. 
It  may  further  be  said  that,  while  the  jury  found  specially 
that  deceased  was  of  sufficient  age,  intelligence  and  experi- 
ence to  know  and  realize  the  danger  usually  attendant  upon 
crossing  railroad  tracks,  this  does  not  amount  to  a  finding 
that  she  was  possessed  of  sufficient  judgment  and  discretion  so 
that  she  would  be  held  to  the  same  accountability  as  a  per- 
son of  mature  years.  What  might  be  the  exercise  of  ordinary 
care  in  a  child  nine  years  old,  measured  by  its  experience 
and  reasoning  powers,  might  constitute  gross  negligence  on 
the  part  of  a  person  of  mature  judgment.  The  jury  were 
entitled  to  consider  the  age  of  the  child  in  determining 
whether  or  not  she  used  ordinary  care  under  the  circum- 
stances, and  the  finding  that  she  was  old  enough  to  know  the 
dangers  of  the  crossing  is  not  inconsistent  with  a  verdict 
based  upon  the  thought  that  she  used  such  care  as  might 
ordinarily  be  expected  from  an  infant  of  such  tender  years. 

It  is  next  contended  that  the  verdict  is  excessive.  The  jury 
found  specially  that  the  father  might  reasonably  have  ex- 
pected to  receive  from  the  deceased  after  she  arrived  at  her 
majority,  had  she  lived,  the  sum  of  nineteen  hundred  dol- 
lars. As  has  been  said,  it  is  exceedingly  difficult  to  estimate 
with  any  degree  of  precision  the  amount  of  damages  which 
would  accrue  to  the  next  of  kin  by  the  killing  of  a  minor 
child.  The  matter,  by  the  very  nature  of  things,  must  be 
left  largely  to  the  discretion  and  good  judgment  of  the 
jury,  taking  into  consideration  all  the  surrounding  circum- 
stances tending  to  throw  any  light  upon  the  amount  which 
the  father  might  reasonably  be  expected  to  receive  from  the 
deceased.  If  the  sum  awarded  as  damages  is  not  clearly 
excessive  and  unreasonable,  a  reviewing  court  will  not  inter- 
fere with  the  verdict.  "We  are  of  the  opinion  that  the  amount 
of  recovery  in  this  case  would  not  justify  the  court  in  setting 
aside  the  verdict  for  that  reason  alone,  or  even  in  requiring 
a  remittitur. 

6.  Misconduct  on  the  part  of  the  counsel  for  the  plaintiff 
is  complained  of,  in  this,  that  at  the  close  of  the  argument 
■**  he  said:  "All  we  ask  of  you  is  that  you  be  careful  and 
not  allow  the  special  findings  to  conflict  with  your  general 
findings."  We  cannot  see  that  the  defendant  was  harmed 
by  this  remark.  While,  as  defendant  contends,  the  full  duty 
of  the  jury  with  respect  to  the  special  findings  was  to  an- 
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swer  the  questions  as  they  believed  the  facts  to  be,  and  we 
think  it  would  have  been  better  if  counsel  had  refrained 
from  making  this  remark,  yet,  at  the  same  time,  we  cannot 
•see  how  the  defendant  could  be  prejudiced  by  it.  The  spe- 
■cial  findings  were  all  answered  in  accordance  with  its  views; 
it  seeks  to  base  a  judgment  upon  them,  and,  even  if  we  accept 
"the  defendant's  theory  that  they  are  inconsistent  with  the 
general  verdict,  the  jury  not  only  paid  no  attention  to  the 
remark,  but  acted  in  direct  opposition  to  the  request. 

Upon  the  whole  record,  we  find  no  prejudicial  error,  and 
the  judgment  of  the  district  court  must  be  affirmed. 


It  is  the  Duty  of  a  Person  Aiout  to  Cross  a  BctUroad  Track  to  usie 
«uch  care  as  may  usually  be  expected  of  an  ordinarily  prudent  per- 
son to  learn  of  the  approach  of  trains  or  engines:  Louisville  &  Nash- 
ville E.  E.  Co.  V.  Miller,  134  Ky.  716,  135  Am.  St.  Eep.  433;  Carlin 
V.  Grand  Trunk  Ey.  Co.,  243  HI.  64,  134  Am.  St.  Eep.  354.  He  ia 
-ordinarily  bound  to  stop,  look  and  listen:  Scott  v.  St.  Louis  etc.  Ey. 
•Co.,  79  Ark.  137,  116  Am.  St.  Eep.  67;  Koch  v.  Southern  California 
Ey.  Co.,  148  Cal.  677,  113  Am.  St.  Eep.  332;  Carlson  v.  Chicago  etc. 
Ey.  Co.,  96  Minn.  504,  113  Am.  St.  Eep.  655.  As  to  the  application 
■of  this  rule  in  case  the  view  is  obstructed,  ses  Cherry  v.  Louisiana 
€tc.  Ey.  Co.,  121  La.  471,  126  Am.  St.  Eep.  323,  and  cases  cited  in  the 
cross-reference  note  thereto. 

Negligence  in  Dealing  With  Children  is  the  subject  of  a  note  to 
Barnes  v.  Shreveport  City  E.  E.  Co.,  49  Am.  St.  Eep.  406.  As  to 
■contributory  negligence  on  the  part  of  a  child  in  crossing  a  railroad 
track,  see  Birmingham  Ey.  etc.  Co.  v.  Landrum,  153  Ala.  192,  127 
Am.  St.  Eep.  25;  McDermott  v.  Boston  etc.  Ey.  Co.,  184  Mass.  126, 
100  Am.  St.  Eep.  548.  As  a  general  rule,  the  care  required  of  an 
infant  is  that  degree  which  children  of  the  same  age  ordinarily  exer- 
cise under  the  same  circumstances,  taking  into  account  the  age,  ex- 
perience, capacity  and  understanding  of  the  child:  McEldon  v.  Drew, 
138  Iowa,  390,  128  Am.  St.  Eep.  203.  See,  also,  Henderson  v.  Con- 
tinental Eefining  Co.,  219  Pa.  384,  123  Am.  St.  Eep.  668;  Serano  v. 
New  York  Cent.  etc.  Ey.  Co.,  188  N.  Y.  156,  117  Am.  St.  Rep.  833; 
■Covington  etc.  Mfg.  Co.  v.  Drexilius,  120  Ky.  493,  117  Am.  St.  Eep. 
593;  Star  Brewery  Co.  v.  Hauck,  222  HI.  348,  113  Am.  St.  Eep.  420; 
Young  V.  Small,  18«  Mass.  4,  108  Am.  St.  Eep.  457;  Mitchell  v. 
Hlinois  Cent.  E.  E.  Co.,  110  La.  630,  98  Am.  St.  Eep.  472. 

In  an  Action  by  a  Father  to  Recover  tor  the  loss  of  services  of  his 
minor  son,  it  is  held  in  Holdridge  v.  Mendenhall,  108  Wis.  1,  81  Am. 
St.  Eep.  871,  that  evidence  of  the  plaintiffs  pecuniary  condition,  the 
amount  of  his  property,  his  earnings,  and  the  size  of  his  family,  is 
inadmissible.  But  according  to  Cooper  v.  Lake  Shore  etc.  Ey.  Co., 
€6  Mich.  261,  11  Am.  St.  Eep.  482,  testimony  of  the  pecuniary  cir- 
•eumstances  of  the  parents  is  admissible  in  an  action  against  a  rail- 
coad  company  for  the  negligent  killing  of  a  child. 
Am.  St.  Rep.,  Vol.  186—48 
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SMITH  V.  GARBE. 

[86  Neb.  91,  124  N.  W.  921.] 

EASEMENT — Whether  Appurtenant  or  in  Gross. — Whether  an 
easement  in  a  given  case  is  appurtenant  or  in  gross  is  to  be  deter- 
mined mainly  by  the  nature  of  the  right  and  the  intention  of  the 
parties  creating  it.  If  it  be  in  its  nature  an  appropriate  and  useful 
adjunct  of  the  land  conveyed,  having  in  view  the  intention  of  the 
grantee  as  to  its  use,  and  there  being  nothing  to  show  that  the  par- 
ties intended  it  to  be  a  mere  personal  right,  it  will  be  held  to  be  an 
easement  appurtenant  to  the  land,  and  not  an  easement  in  gross. 
(p.  677.) 

EASEMENT — When  Passes  by  Conveyance. — An  easement  ap- 
purtenant to  land  will  pass  by  a  conveyance,  although  the  words 
"with  the  appurtenances"  are  not  used.     (p.  678.) 

EASEMENT.— Culver  v.  Garbe,  27  Neb.  312,  43  N.  W.  237, 
reaffirmed  and  held  to  be  decisive  of  the  rights  of  the  parties  in  this 
case.     (p.  674.) 

APPURTENANCES — ^Presumption  That  They  Follow  Land. — 
The  inference  is  that  a  grant  of  land  carries  with  it  the  appur- 
tenances unless  the  contrary  is  provided  for.  (By  the  editor.)  (p; 
679.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Charles  O.  Whedon  and  H.  P.  Wilson,  for  the  appellant. 

Charles  H.  Sloan,  Frank  W.  Sloan  and  J,  J.  Burke,  for 
the  appellees. 

»2  FAWCETT,  J.  A  number  of  questions  have  been  dis- 
cussed in  this  case  which  we  do  not  deem  it  necessary  to  con- 
sider. Various  assignments  of  error  on  the  part  of  the  trial 
court  in  the  admission  of  evidence  cannot  be  considered  for 
two  reasons:  First,  no  motion  for  new  trial  was  filed  in  the 
court  below;  second,  even  if  there  had  been  such  a  motion, 
this  is  an  equity  case  and  was  tried  to  the  court  without  the 
aid  of  a  jury.  In  such  cases  the  rule  is  well  settled  in  this 
state  that  errors  of  the  court  in  admitting  testimony  will  not 
be  considered.  This  court  will  presume  that  the  trial  court 
only  considered  the  competent  and  material  evidence  received. 

The  main  question  involved  in  the  case  is  the  right  of  de- 
fendant to  maintain  a  certain  ditch  and  two  dams  which  the 
undisputed  evidence  shows  were  dug  and  constructed  within 
the  dead  water  zone  of  the  plaintiffs'  milldam.  The  right* 
of  the  parties  with  regard  to  this  question  we  think  were  fully 
settled  by  this  court  in  Culver  v.  Garbe,  27  Neb.  312,  43  N. 
W.  237.  All  of  the  rights  of  the  parties  to  this  suit  were 
derived  from  the  parties  in  that  case,  and  depend  upon  the 
same  lease,  and  the  -same  stipulation  and  decree  in  proceed- 
ings iA  ad  quod  damnum  considered,  construed  and  decided 
in  the  said  case,  to  which  we  refer  for  a  statement  of  the 
main  contention  of  the  parties  and  for  a  copy  of  the  lease. 
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and  stipulation  and  proceedings  in  ad  quod  damnum  here- 
inbefore alluded  to.  In  that  case  plaintiffs  sought  to  enjoin 
defendant  therein  from  digging  the  ditch  and  constructing 
the  two  dams  referred  to.  The  Culvers  also  claimed  the 
right  to  cut  the  grass  upon  the  lands  described  in  the  lease, 
which  were  not  actually  submerged.  The  district  court 
found  in  favor  of  the  defendant,  and  decreed  that  defendant 
was  entitled  to  cut  the  grass  upon  the  lands  in  controversy, 
not  submerged,  and  to  dig  the  ditch  and  construct  the  dams 
referred  to,  and  enjoined  plaintiffs  from  in  any  manner  in- 
terfering with  defendant  in  digging  and  constructing  ®^  said 
ditch  and  dams,  and  from  going  upon  the  land  to  cut  grass. 
On  appeal  by  plaintiffs  to  this  court,  the  judgment  of  the 
district  court,  so  far  as  the  use  of  the  farm  or  pasture  land 
was  concerned,  was  affirmed.  As  to  the  ditch  and  dams  re- 
ferred to  we  held:  "A  careful  examination  of  the  evidence 
and  plat  of  the  river  at  the  point  where  it  is  proposed  to 
construct  the  ditch  and  dams  satisfies  us  that  the  proposed 
improvement  cannot  be  made  without  endangering  plaintiffs' 
property.  This  being  true,  the  law  will  afford  relief  and 
protection.  The  decree  of  the  district  court  must  therefore 
be  modified  so  as  to  protect  the  rights  of  plaintiffs  to  the  ex- 
clusive use  of  the  river  and  the  water  therein  in  defendant's 
land,  and  defendant  will  be  enjoined  from  constructing  the 
dams  and  ditch  referred  to.  As  thus  modified,  the  decree 
will  be  affirmed.     Judgment  accordingly." 

It  seems  that  when  the  mandate  of  this  court  was  sent 
down  in  that  case  it  was  never  entered  of  record  in  the  dis- 
trict court,  and  it  is  now  contended  by  defendant  that  the 
judgment  of  the  district  court  thereby  remained  in  full  force 
and  effect  and  is  res  adjudicata,  and  that  plaintiffs,  upon 
the  trial  of  this  case,  could  not  offer  in  evidence  the  said 
mandate.  This  contention  is  without  merit.  The  judgment 
of  this  court  did  not  reverse  the  judgment  of  the  court  below 
and  remand  the  cause  for  further  proceedings.  The  judg- 
ment entered  here  became  final  and  binding  upon  the  parties 
regardless  of  whether  the  mandate  was  ever  entered  of  rec- 
ord in  the  district  court  or  not.  This  being  true,  then  it 
clearly  appears  that  by  the  judgment  of  this  court  it  wajs 
finally  decided  that  defendant  had  no  right  to  and  should 
not  dig  the  ditch  and  construct  the  dams  in  controversy.  In 
the  syllabus  we  held  that  "appellant  had  a  vested  right  in 
the  stream  and  water  within  the  land  covered  by  the  lease. 
and  that  appellee  had  no  right  or  authority  to  interfere 
therewith,  and  would  be  enjoined  from  changing  the  course 
of  the  stream,  constructing  the  dam,  or  diminishing  the  ap- 
pellant's reservoir  or  supply  of  water."  Contention  is  made 
that  the  "'*  lease  and  stipulation  referred  to  only  gave  plain- 
tiffs the  right  of  fiowage  of  the  land  in  controversy.  This 
contention  cannot  be  sustained.     The  language  of  the  lease 
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is:  "To  have  and  to  hold  the  same  to  her  and  her  heirs, 
executors,  and  administrators  and  assigns,  for  the  purpose 
of  running,  maintaining,  and  operating  a  mill  and  for  mill 
purposes,  the  said  Jerusha  A.  Ellis  and  personal  representa- 
tives and  assigns  to  have  all  the  rights,  privileges,  and  use 
and  benefit  of  said  land  as  described  in  this  lease  for  the  pur- 
pose aforesaid,  as  though  she  were  the  owner  thereof  in  fee 
simple.     Except  the  said  lessee  nor  his  heirs  or  personal  rep- 
resentatives or  assigns  are  not  to  cut  the  timber,  if  any  there 
be,  growing  on  said  land  so  leased,  but  said  lessors  or  theirs 
assigns  are  to  have  the  right  to  this  timber  growing  on  said' 
land,  and  provided  further  the  said  lessors  and  their  assigns 
shall  forever  have  free  access  to  the  southwest  side  of  said! 
river  and  dam  for  farming  and  stock  purposes.     This  lease 
is  an  absolute  lease  for  all  the  lands  described  in  said  lease 
for  the  period  of  time  therein  named  and  for  all  purposes 
save  the   exceptions   expressly   named.     The   rights   of   said 
Jerusha  A.  Ellis  and  her  assigns  under  this  lease  are  as  to 
aU  of  said  leased  lands  the  same  as  if  said  lands  had  been 
condemned  on  proceedings  in  ad  quod  damnum.     And  the. 
said  Jerusha  A.  Ellis  and  her  representatives  and  assigns  are ; 
to  pay  all  taxes  hereafter  assessed  or  levied  upon  the  lands  i 
described  in  this  lease."     The  duration  of  the  lease  was  to- 
be  "for  so  long  and  for  such  a  period  of  time  as  the  saidj 
Jerusha  A.  Ellis,  her  heirs,  executors,  administrators,  or  as-  i 
signs,  shall  keep  up  and  maintain  a  mill  on  or  near  the  present] 
site  on  section  1,"  etc.     It  is  clear  that  this  gave  more  thani 
the  right  of  flowage.     It  gave  to  Mrs.  Ellis  and  her  repre- 
sentatives and  assigns  the  right  to  use  said  land  "for  the; 
purpose  of  running,  maintaining,  and  operating  a  mill  andj 
for  mill  purposes."     This  would  include  not  only  the  right] 
of  flowage,  but  also  the  right  to  use  the  land   (ninety-four; 
and  ten  one-hundredths  acres)  in  any  manner  necessary  for, 
the  proper  protection  and  operation  of  the  ^'^  mill  and  forj 
mill  purposes,  including  the  right  to  extend  her  dam,  if  need' 
be,  onto  the  lands  so  leased  to  her.     In  the  face  of  the  .judg- 
ment of  this  court,  defendant,  or  those  under  whom  he  claims, 
proceeded  to  dig  the  ditch  and  construct  the  dams  in  con- 
troversy,  and   in   addition  thereto   place   other   obstructions; 
upon  the  lands  so  leased  to  plaintiff's  grantors,  and  refuses 
to  permit  plaintiffs  to  go  upon  the  leased  lands  for  the  pur- 
pose of  removing  such  obstructions  and  filling  the  ditch  and 
removing  the  dams  referred  to.     This  suit  was  brought  to 
enjoin  such  interference.     The  district  court  found  for  the 
plaintiffs,  and  entered  a  decree  giving  them  the  right  to  the 
free  use  of  the  lands  obtained  under  the  aforesaid  lease,  and 
to  take  all  necessary  steps  to  protect  their  mill  and  dam, 
reservoir  and  water  supply,  and  enjoining  defendant  "from 
interfering  with  or  preventing  the  plaintiffs,  their  legal  rep- 
resentatives, heirs  and  assigns  from  going  upon  said  lands 
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BO  described  in  the  said  grant  from  Frederick  Garbe  and  wife 
to  Jerusha  A.  Ellis  and  assigns,  for  the  purpose  of  caring 
for,  protecting,  repairing  and  maintaining  the  said  milldam, 
waste  gate,  race  and  reservoir,  and  removing  obstructions 
therefrom  or  protecting  and  strengthening  the  banks  thereof, 
and  doing  any  and  all  of  the  things  reasonably  necessary  for 
the  protection  and  maintenance  of  said  appurtenances  to  said 
mill  for  the  proper  and  successful  operation  thereof  for  mill 
purposes,  and  said  defendant  is  hereby  ordered  to  remove  any 
dams  or  other  obstructions  he  has  placed  in  said  stream  or 
mill-pond,  and  to  fill  up  the  ditch  by  him  constructed,  within 
days  from  the  entry  of  this  decree,  and,  upon  his  fail- 
ure so  to  do,  the  said  defendant  is  enjoined  from  interfering' 
with  or  hindering  the  plaintiffs  in  the  removal  of  said  ob- 
structions and  the  filling  of  said  ditch."  Some  other  minor 
points  are  covered  which  we  do  not  deem  it  necessary  to  set 
out.  We  think  the  decree  is  fully  sustained  both  by  the 
evidence  introduced  in  this  case,  and  by  the  former  judgment 
of  this  court. 

Defendant  contends  that  the  lease  to  Mrs.  Ellis  was  an 
®*  easement  "in  gross,"  and  not  "appurtenant.".  There  are 
two  reasons  why  defendant's  contention  must  fail:  (1)  The 
lease  itself  recites:  "To  have  and  to  hold  the  same  to  her 
and  her  heirs,  executors,  administrators  and  assigns";  (2)  it 
is  beyond  dispute  that  the  grant  of  the  land  described  in  the 
lease  to  Mrs.  Ellis  was  for  the  purpose  of  enabling  her,  her 
heirs  and  assigns  to  use  the  said  lands  "for  the  purpose  of 
running,  maintaining,  and  operating  a  mill  and  for  mill  pur- 
poses. ' '  It  was  known  both  to  the  grantor  and  grantee  under 
that  grant  that  the  lands  therein  described  were  to  be  used 
as  a  necessary  appurtenance  to  the  land  and  mill  to  which 
it  was  contiguous.  In  such  a  case  an  easement  in  gross  will 
never  be  presumed.  In  "Winston  v.  Johnson,  42  Minn.  398, 
45  N.  W.  958,  it  is  held:  "A  grant  in  gross  is  never  presumed 
when  it  can  fairly  be  construed  as  appurtenant  to  some  other 
estate."  In  Lidgerding  v.  Zignego,  77  Minn.  421,  77  Am. 
St.  Rep.  677,  80  N.  W.  360,  the  same  rule  is  again  announced. 
In  Cadwalader  v.  Bailey,  17  R.  I.  495,  23  Atl.  20,  14  L.  R.  A. 
300,  it  is  said:  "Whether  an  easement  in  a  given  case  is  ap- 
purtenant or  in  gross  is  to  be  determined  mainly  by  the 
nature  of  the  right  and  the  intention  of  the  parties  creating 

it If  it  be  in  its  nature  an  appropriate  and  useful 

adjunct  of  the  land  conveyed,  having  in  view  the  intention 
of  the  grantee  as  to  its  use,  and  there  being  nothing  to  show 
that  the  parties  intended  it  to  be  a  mere  personal  right,  it 
should  be  held  to  be  an  easement  appurtenant  to  the  land, 
and  not  an  easement  in  gross,  the  rule  for  the  construction 
of  such  grants  being  more  favorable  to  the  former  than  to 
the  latter  class."  In  Johnson  v.  Sherman  County  I.  W.  P. 
&  I.  Co.,  63  Neb.  510,  88  N.  W.  676,  we  held:  "Where  a  miU 
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is  erected  and  a  water  power  obtained  by  the  aid  and  co- 
operation of  adjoining  land  owners,  any  right  of  flowage  over 
their  premises  of  water  for  the  mill  arranged  for  and  con- 
templated by  the  owners,  as  subscribers  toward  its  construc- 
tion, becomes  appurtenant  to  the  mill." 

It  is  further  contended  by  defendant  that  even  if  the  grant 
to  Mrs.  Ellis,  under  the  lease  referred  to,  created  ^"^  an  ease- 
ment appurtenant  to  the  land,  it  did  not  pass  to  plaintiffs, 
for  the  reason  that  in  the  chain  of  title  from  Mrs.  Ellis  down 
to  plaintiffs  several  of  the  deeds  conveyed  the  mill  property 
by  a  description  of  the  land  only,  without  mention  of  "ap- 
purtenances" or  "hereditaments."  The  record  shows  that 
Mrs.  Ellis  and  her  husband  conveyed  to  J.  H.  "Welch  and  R. 
Price  by  description  of  their  land,  "together  with  all  and 
singular  the  hereditaments  and  appurtenances."  Price  con- 
veyed his  half  to  Smith  without  mention  of  appurtenances 
or  hereditaments.  Smith  conveyed  to  Jasper  Culver  without 
mention  of  appurtenances  or  hereditaments.  Welch  con- 
veyed his  half,  which  he  obtained  from  Mrs.  Ellis,  to  Helen 
M.  Culver,  wife  of  Jasper,  without  mention  of  appurtenances 
or  hereditaments.  With  the  title  thus  standing  in  them,  the 
Culvers  brought  the  suit  against  Frederick  Garbe  and  wife, 
the  grantors  in  the  lease  in  controversy,  decided  in  27  Neb. 
312,  hereinbefore  referred  to,  in  which  suit  the  rights  of  the 
Culvers  under  a  title  so  obtained  were  established.  Sub.se- 
quently  the  Culvers  conveyed  the  lands  "with  all  the  appur- 
tenances." The  parties  to  whom  they  conveyed  conveyed  to 
their  grantees  without  mention  of  appurtenances;  and  so  the 
conveyances  proceeded  until  title  was  obtained  by  plaintiffs 
in  this  action,  some  of  the  deeds  mentioning  appurtenances, 
and  others  making  no  mention  thereof.  We  think  it  is  im- 
material whether  the  deeds  contained  the  words  "with  the 
appurtenances  and  hereditaments"  or  not.  In  Morrison  v. 
King,  62  111.  30,  it  is  held:  "Incorporeal  hereditaments  ap- 
pendant or  appurtenant  to  land  will  pass  by  a  conveyance 
of  the  land  as  an  incident  thereto.  Thus,  if  a  house  or  store 
be  conveyed,  everything  passes  which  belongs  to  and  is  in 
use  for  it,  as  an  incident  or  appurtenant,  without  the  use  of 
the  word  'appurtenances,'  by  mere  operation  of  law."  In 
the  opinion  the  court  say:  "The  foundation  of  the  doctrine 
of  easement  in  this  and  similar  classes  of  cases  is  a  dis- 
position and  arrangement  of  the  premises  as  to  the  uses 
of  the  ®®  different  parts,  by  him  having  the  unity  of  seisin, 
and  then  a  severance.  It  being  a  general  principle  in  rela- 
tion to  grants  that  every  grant  of  a  thing  naturally  and 
necessarily  imports  a  grant  of  it  as  it  actually  exists,  unless 
the  contrary  is  provided  for,  it  would  seem  to  follow  that 
each  portion  of  the  severed  premises  should  pass  subject  to 
^11  the  burdens  and  advantages  imposed  or  conferred  by  the 
proper  owner."     The  same  court  in  Shelby  v,  Chicago  &  E. 


Feb.  1910.]  Smith  v.  Garbe.  679 

I.  R.  Co..  143  111.  385,  32  N.  E.  438,  say:  "An  easement  ap- 
purtenant to  land  will  pass  by  a  conveyance,  although  the 
words  'with  the  appurtenances'  are  not  used.  Those  words 
will  not  enlarge  the  scope  of  the  deed.  "Whatever  is  actually 
appurtenant  to  the  land  granted  passes  without  those  words." 
In  the  opinion  they  say:  "What  we  have  said  thus  far  is 
upon  the  theory  that  the  right  to  have  the  dams  maintained 
did  not  pass  to  the  railroad  company  by  the  deed,  but  we 
are  inclined  to  the  opinion  that  said  right  constituted  an 
easement  appurtenant  to  the  land,  and  as  such  passed  by  the 
conveyance.  It  is  true  the  words,  'with  the  appurtenances,* 
or  equivalent  words,  were  not  employed  in  the  deed,  but 
those  words,  if  used,  would  not  have  enlarged  the  scope  of 
the  deed,  for  what  is  actually  appurtenant  to  the  land 
granted  passes  without  such  words,  it  being  the  general  rule 
that  whatever  is  in  use  for  the  land  as  an  incident  or  ap- 
purtenance passes  by  a  convevance  of  the  land."  Again  in 
Jarvis  v.  Seek  Milling  Co.,  173  111.  192,  64  Am.  St.  Rep.  107, 
50  N.  E.  1044.  they  say:  "The  question  here  is  not,  as  as- 
sumed by  appellant,  whether  the  mill  can  be  operated  without 
the  mill-pond,  but  whether  the  use  of  the  mill-pond  passed  as 
a  necessary  appurtenant  of  the  mill  property.  The  deed  or 
grant  of  conveyance  need  not  contain  the  word  'appurte- 
nance,' or  similar  expression,  in  order  that  appurtenances 
will  pass  thereby."  In  Iluttemeier  v.  Albro,  18  N.  Y.  48, 
the  court  say:  "It  is  also  a  fair  conclusion,  in  the  absence 
of  evidence  excluding  that  idea,  that  the  grantors  designed 
to  convey,  with  the  lots,  a  way  which  had  been  long  used 

as   appurtenant   to   them It  is   a   general   rule   that, 

**®  upon  a  conveyance  of  land,  whatever  is  in  use  for  it,  as 
an  incident  or  appurtenance,  passes  with  it.  The  law  gives 
such  a  construction  to  the  conveyance,  in  view  of  what  is  thus 
used  for  the  land  as  an  incident  or  appurtenance,  that  the 
latter  is  included  in  it."  In  United  States  v.  Appleton,  1 
Sum.  492,  Fed.  Cas.  No.  14,463,  the  court,  speaking  through 
Mr.  Justice  Story,  say:  "It  has  been  very  correctly  stated 
at  the  bar  that  in  the  construction  of  grants  the  court  ought 
to  take  into  consideration  the  circumstances  attendant  upon 
the  transaction,  the  particular  situation  of  the  parties,  the 
state  of  the  country,  and  the  state  of  the  thing  granted,  for 
the  purpose  of  ascertaining  the  intention  of  the  parties.  In 
truth,  every  grant  of  a  thing  naturally  and  necessarily  im- 
ports a  grant  of  it,  as  it  actually  exists,  unless  the  contrary  is 
provided  for." 

Under  the  authorities  above  cited  it  seems  very  clear  that 
the  rule  is  just  the  opposite  of  that  contended  for  by  defend- 
ant; that  is  to  say,  the  inference  is  that  a  grant  of  land 
carries  with  it  the  appurtenances,  "unless  the  contrary  is 
provided  for,"  and  not  that  the  appurtenances  do  not  follow 
the  land  unless  the  deed  so  recites.     If,  as  stated  by  Mr. 
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Justice  Story,  we  take  into  consideration  "the  circum- 
stances attendant  upon  the  transaction,"  at  each  time  the 
land  was  sold  and  deed  made,  and  "the  particular  situation 
of  the  parties,"  and  "the  state  of  the  thing  granted,  for  the 
purpose  of  ascertaining  the  intention  of  the  parties,"  there 
can  be  no  escape  from  the  conclusion  that  in  the  case  at  bar 
it  was  the  intention  of  the  parties  in  each  instance  to  convey 
the  land,  together  with  the  rights  appurtenant  thereto  ob- 
tained under  the  lease  in  question. 

Upon  any  theory  of  the  case,  the  judgment  of  the  district 
court  is  right,  and  it  is  therefore  affirmed. 

Reese,  C.  J.,  not  sitting. 
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I.    Previous  Monographic  Notes  in  Tills  Series. 

The  treatment  of  many  of  the  most  important  branches  of  a  subject, 
which  is  daily  growing  more  important  has  been  called  for  very  fre- 
quently during  the  currency  of  this  series.  Whether  an  easement  may 
be  acquired  by  the  operation  of  the  statute  of  limitations  is  discussed  in 
the  note  to  Cooper  v.  Smith,  11  Am.  Dec.  663;  the  devise  or  grant  of 
easements  in  the  note  to  O'Rorke  v.  Smith,  23  Am.  Eep.  446;  the  pur- 
chase of  land  subject  to  easements  in  Kutz  v.  McCune,  99  Am.  Dec.  89; 
the  implied  grant  of  easements  on  conveyance  of  part  of  heritage  in 
Elliott  V.  Ehett,  57  Am.  Dec.  759;  easements  of  light  and  air  in  Story 
V.  Odin,  7  Am.  Dec.  49 ;  the  laws  of  ancient  lights  and  windows  in  Pierre 
v.  Fernald,  46  Am.  Dee.  573,  and  Ray  v.  Sweeney,  29  Am.  Rep.  399;  the 
easement  of  drainage  in  Green  v.  Collins,  40  Am.  Rep.  537,  and  Boynton 
v.  Longley,  3  Am.  St.  Rep.  787;  the  servitude  to  receive  flow  of  water 
in  Martin  v.  Jett,  32  Am.  Dec.  123;  the  right  of  lateral  support  in 
Thurston  v.  Hancock,  7  Am.  Dec.  62,  Charles  v.  Rankin,  66  Am.  Dec. 
647,  Ray  v.  Sweeney,  29  Am.  Rep.  399,  and  Larson  v.  Metropolitan 
Street  Ry.  Co.,  33  Am.  St.  Rep.  446;  whether  covenants  creating  ease- 
ments run  with  the  land  in  Geiszler  v.  De  Graaf,  82  Am.  St.  Rep.  674; 
the  extinguishment  of  easements  by  parol  license  and  nonuser  in  Orr  v. 
O'Brien,  14  Am.  St.  Rep.  278,  and  Lawrence  v.  Springer,  31  Am.  St. 
Rep.  719;  easements  in  streets  for  passage  of  light  and  air  in  Field  v. 
Barling,  41  Am.  St.  Rep.  323;  whether  the  easement  of  light  and  air 
is  implied  in  Grace  M.  E.  Church  v.  Dobbins,  34  Am.  St.  Rep.  708; 
rights  in  party -waUs  in  Dunscomb  v.  Randolph,  89  Am.  St.  Rep.  924; 
the  right  of  a  tenant  in  common  to  create  an  easement  in  Benedict  v. 
Torrent,  21  Am.  St.  Rep.  593;  the  implied  grant  of  easements  in  Grace 
M.  E.  Church  v.  Dobbins,  34  Am.  St.  Rep,  708,  and  Powers  v.  Heffer- 
nan,  122  Am.  St.  Rep.  206;  ejectment  to  recover  an  easement  in  Butler 
V,  Frontier  Telephone  Co.,  116  Am.  St.  Rep.  579. 

Notwithstanding,  however,  these  various  notes,  we  deem  it  prudent 
in  the  discussion  of  a  department  of  any  important  branch  of  the  law 
to  set  out  with  authoritative  definitions  not  alone  of  the  terms  employed 
by  that  department,  but  of  those  which  lend  character  to  the  main 
branch.  We  therefore  give  the  definitions  of  easement  before  dealing 
with  those  of  its  most  important  division,  the  easement  appurtenant. 
Space  calls  for  the  omission  in  this  note  of  reference  to  easements  by 
prescription. 

n.    Easements  Generally. 

a.  Definition. — An  easement  is  a  privilege  without  profit  which 
one  has  for  the  benefit  of  his  land  in  the  land  of  another.  Such  is, 
perhaps,  the  most  concise  definition  we  can  give,  and  it  has  been 
adopted  in  many  cases  as  it  is,  and  in  many  more  with  such  slight 
variations  as  neither  illuminate  nor  obscure  it,  beyond  a  mathemat- 
ically appreciable  quantity.  For  instance,  some  definitions  add  after 
the  word  "privilege,"  "liberty  or  advantage";  some  speak  of  it  as 
"existing  distinct  from  the  ownership  of  the  soil" — others  as  an  in- 
terest in  "land  which  confers  a  right  upon  the  owner  thereof  to  some 
profit,  benefit,  dominion  or  lawful  use  out  of  or  over  the  estate  of 
another,"  and  so  on,  we  might  almost  say  ad  infinitum.  For  all  pur- 
poses, however,  the  definition  we  have  extracted  will  be  found  ample 
to  cover  all  cases  which  may  come  under  its  classification  and  will 
be  found,  with  such  trifling  modifications  as  we  have  shown,  in  the 
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majority  of  the  cases  which  have  defined  it.  One  of  the  most  ample 
of  the  definitions  which  has  found  judicial  approval  (Tardy  v.  Creasy, 
81  Va.  553,  59  Am.  Rep.  676)  is:  "A  privilege  without  profits,  which 
the  owner  of  one  teiiement  has  a  right  to  enjoy  in  respect  to  that 
tenement  in  or  over  the  tenement  of  another  person,  whereof  the 
latter  is  obliged  to  suffer  or  refrain  from  doing  something  on  his  own 
tenement  for  the  advantage  of  the  former."  While  this  is  a  fine  and 
full  expression,  the  shorter  one  in  its  general  adoption  has  shown  its 
capacity  to  include  all  classes  in  its  generalization  and  has  been  sub- 
stantially adopted  in  Atlantic  &  P.  R.  Co.  v.  Le  Sueur,  2  Ariz.  428,  19 
Pac.  157,  1  L.  R.  A.  244;  Wynn  v.  Garland,  19  Ark.  23,  68  Am.  Dec. 
190;  Gray  v.  Mc Williams,  98  Cal.  157,  35  Am.  St.  Rep.  163,  32  Pac. 
97G.  21  L.  R.  A.  593;  Los  Angeles  Terminal  Land  Co.  v.  Muir,  136  Cal. 
36,  68  Pac.  308;  Peck  v.  Smith,  1  Conn.  103,  6  Am.  Dec.  216;  Stovall 
v.  Coggins  Granite  Co.,  116  Ga.  376,  42  S.  E.  723;  Wessels  v.  Cole- 
bank,  174  111.  618,  51  N".  E.  639;  Shirley  v.  Crabb,  138  Ind.  200,  46 
Am.  St.  Rep.  376,  37  N.  E.  130;  City  of  Dubuque  v.  Maloney,  9  Iowa, 
450,  74  Am.  Dec.  358;  Stokes  v.  Maxson,  113  Iowa,  122,  86  Am.  St. 
Rep.  367,  84  N,  W.  949;  Bonney  v.  Greenwood,  96  Me.  335,  52  Atl. 
786;  Rowe  v.  Nally,  81  Md.  367,  32  Atl.  198;  Rilger  v.  Parker,  8  Cush. 
145,  54  Am.  Dec.  744;  Morrill  v.  Mackman,  24  Mich.  279,  9  Am.  Rep. 
124;  Northern  Pac.  R.  Co.  v.  Carland,  5  Mont.  146,  3  Pac.  134; 
Albright  v.  Cortright,  64  N.  J.  L.  330,  81  Am.  St.  Rep.  504,  45  Atl. 
634,  48  L.  R.  A.  616;  Parsons  v.  Johnson,  68  N.  Y.  62,  23  Am.  Rep. 
149;  Pierce  v.  Keator,  70  N.  Y.  419,  26  Am.  Rep.  612;  Huyck  v. 
Andrews,  113  N.  Y.  81,  10  Am.  St.  Rep.  432,  20  N.  E.  581,  3  L.  R.  A. 
789;  Jackson  v.  Trullinger,  9  Or.  393;  Appeal  of  Big  Mountain  Imp. 
Co.,  54  Pa.  361;  Rhode  Island  Hospital  Trust  Co.  v.  Hayden,  20  R.  I. 
544,  40  Atl,  421,  42  L.  R.  A,  107;  Brew  v.  Van  Deman,  6  Heisk,  433; 
Harrison  v.  Boring,  44  Tex.  255;  Stevenson  v.  Wallace,  27  Gratt.  77; 
Tardy  v.  Creasy,  81  Va.  553,  59  Am.  Rep.  676;  Hazelton  v.  Putnam, 
3  Pinney,  107,  3  Chand.  117,  54  Am,  Dec.  158;  Seheel  v.  Alhambra  Min. 
Co.,  79  Fed.  821.  One  old  definition  from  the  "Termes  de  la  ley" 
must  find  place  here.  It  is  that  an  easement  is  a  privilege  that  one 
neighbor  hath  of  another  by  charter  or  prescription  without  profit: 
Wolfe  v.  Frost,  4  Sand.  Ch.  (N,  Y.)  77. 

b.  The  Essential  Qualities  of  Easements, — In  Pierce  v.  Keator,  70 
N,  Y.  419,  26  Am.  Rep.  612,  Church,  C.  J.,  has  epitomized  the  essential 
qualities  of  easements,  after  giving  the  definition  already  set  out. 
He  says:  First,  easements  are  incorporeal;  second,  they  are  imposed 
on  corporeal  property;  third,  they  confer  no  right  to  a  participation 
in  the  profits  arising  from  such  property;  and  fourth,  there  must  be 
two  distinct  tenements,  the  dominant,  to  which  the  right  belongs,  and 
the  servient,  upon  which  the  obligation  rests, 

c.     Tbe  Different  Kinds  of  Easements. 

1.  Classification. — Easements  are  broadly  divided  into  two  main 
classes,  easements  appurtenant  and  easements  in  gross,  but  they  are 
also  divided  into  affirmative  and  negative,  apparent  and  nonapparent, 
•continuous  and  discontinuous  easements,  and  as  the  subject  of  this 
note  is  limited  to  easements  appurtenant  we  must  content  ourselves 
at  this  point  with  giving  short  definitions  only  of  the  various  kinds 
of  easements  other  than  that  which  is  the  title  role  of  our  subject,  and 
which  will  be  found  later  on  in  the  note. 
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2.    Definitions. 

A.  Easements  in  Gross. — The  strict  definition  of  an  easement  in 
gross  is  that  it  is  a  mere  personal  interest  in  the  real  estate  of  an- 
other, not  assignable  and  not  inheritable.  Chancellor  Kent  says  that 
it  dies  with  the  person,  and  is  so  exclusively  personal  that  the  owner 
of  the  right  cannot  take  another  jfferson  in  company  with  him:  3 
Kent's  Commentaries,  420;  Cadwalader  v.  Bailey,  17  E.  I.  495,  23 
Atl.  20,  14  L.  E.  A.  300.  While  we  cannot  here  deal  at  large  with 
this  question,  the  latter  part  of  the  definition — as  to  its  being  de- 
scendible or  assignable — has  been  negatived  in  Massachusetts  in 
Bowen  v.  Conner,  6  Cush.  137,  and  in  Wisconsin  in  Poull  v.  Mockley, 
33  Wis.  482.  And  where  the  right  in  gross  is  a  profit  a  prendre  it  is 
both  inheritable  and  assignable.  An  instance  of  such  a  right  would 
be  to  take  gravel  or  soil  from  the  land  of  another,  or  water  from  a 
spring:  Post  v.  Pearsall,  22  Wend.  425;  Hinckel  v.  Stevens,  165  N.  Y. 
171,  58  N.  E.  879;  Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  21,  100  Am. 
Dec.  597;  Cadwalader  v.  Bailey,  17  E.  I.  495,  23  Atl.  20,  14  L.  E.  A. 
300.  The  main  difference  to  be  noted  is  that  in  an  easement  in  gross 
the  right  rests  upon  the  land  of  one  in  favor  of  the  person  of  another, 
and  not  in  favor  of  the  land  of  that  other:  Willoughby  v.  Lawrence, 
116  111.  11,  56  Am.  Eep.  758,  4  N.  E.  356. 

B.  Aflarmative  and  Negative  Easements. — An  affirmative  ease- 
ment, as  the  name  implies,  is  one  which  entitles  the  owner  of  the 
dominant  tenement  to  use  the  servient  tenement,  or  clothes  him  with 
authority  to  do  some  act  on  the  servient  tenement  which  otherwise 
would  be  unlawful.  A  negative  easement  is  one  in  which  the  owner 
of  the  servient  tenement  is  by  reason  of  the  easement  curtailed  in 
the  exercise  of  some  of  his  rights,  in  respect  of  his  lands  in  favor  of 
the  owner  of  the  dominant  tenement:  Herrick  v.  Marshall,  66  Me. 
435;  Berners  v.  McFarland  Eeal  Estate  Co.,  134  Mo.  App.  290,  114 
S.  W.  531;  Pitkin  v.  Long  Island  E.  Co.,  2  Barb.  Ch.  221,  47  Am.  Dec. 
320.  Eights  of  way,  of  discharge  of  matter  over  the  land  of  another, 
the  carrying  on  of  trade  of  an  offensive  nature,  are  illustrations  of 
affirmative  easements.  Eights  to  light  and  air,  the  power  to  restrict 
a  railway  company  so  to  use  their  property  as  to  stop  their  trains 
thereon  and  at  particular  buildings  thereon  for  the  use  of  the  owner 
of  the  dominant  tenement,  are  illustrations  of  negative  easements. 

C.  Apparent  and  C(mtlnuous  Easements. — Apparent  or  continuous 
easements  are  those  depending  upon  some  artificial  structure  upon,  or 
natural  formation  of,  the  servient  tenement,  obvious  and  permanent, 
which  constitutes  the  easement  or  is  the  means  of  enjoying  it;  as  the 
bed  of  a  running  stream,  an  overhanging  roof,  a  pipe  for  conveying 
water,  a  drain,  or  a  sewer:  Fetters  v.  Humphreys,  18  N.  J.  Eq.  260. 
This  definition  was  enlarged  in  Larsen  v.  Peerson,  53  N.  J.  Eq.  88, 
30  Atl.  1094,  to  include  a  water-pipe  leading  from  a  driven  well  in 
a  yard  to  a  sink  in  the  kitchen  of  a  dwelling,  there  ending  in  a  pump 
by  which  water  could  be  and  was  habitually  drawn  from  the  well  to 
the  kitchen  for  domestic  purposes — the  well  and  water-pipe  being 
completely  hidden  from  view. 

D.  Nonapparent  amd  Noncontinuous  Easements. — Nonapparent  or 
noncontinuous  easements  are  such  that  have  no  means  specially  con- 
structed or  appropriated  to  their  enjoyment,  and  that  are  enjoyed  at 
intervals,  leaving  between   these   intervals   no   visible   sign   of   their 
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existence;  ■uch  as  a  right  of  way,  or  right  of  drawing  a  seine  upon 
the  shore;  Fetters  v.  Humphreys,  18  N.  J.  Eq.  260. 

IL  Quasi  Easements. — Where  the  owner  of  an  entire  tract  of  land, 
or  of  two  or  more  adjoining  parcels,  so  employs  a  part  thereof  as  to 
create  a  seeming  servitude  in  favor  of  another  portion  to  which  the 
us©  becomes  appurtenant,  such  \ise  is  tantamount  to  an  easement  at 
will  80  long  as  the  unity  of  ownership  continues,  and  such  servitude  is 
called  a  quasi  easement:  German  Savings  &  Loan  Society  v.  Gordon, 
54  Or.  147,  102  Pac.  736,  26  L.  R.  A.,  N.  S.,  331;  Elliott  v.  Rhett,  5 
Rich.  (S.  C.)  405,  57  Am.  Dec.  750.  The  above  form  the  definitions 
of  the  terms  now  to  be  most  frequently  met  with,  but  this  artificial 
division  is  practically  modern  and  taken  from  the  French  codes. 
An  acknowledgment  of  this  is  in  Dalton  v.  Angus,  L.  R.  6  App.  740: 
"Those  who  framed  the  Code  Napoleon  had  to  make  one  law  for  all 
France.  To  facilitate  their  task,  they  divided  servitudes  into  classes, 
those  that  were  continuous  and  those  that  were  discontinuous,  and 
those  that  were  apparent  and  nonapparent.  Those  divisions,  and  the 
definitions,  were,  as  far  as  I  can  discover,  perfectly  new,  for  though 
the  difference  between  the  things  must  always  have  existed,  I  can- 
not find  trace  of  the  distinction  having  been  taken  in  the  old  French 
law,  and  it  certainly  is  not  to  be  found  in  any  English  law  authority 
before  Gale  on  Easements  in  1839.  On  this  division  their  legislation 
was  founded." 

3.  Licenses. — Licenses  are  sometimes  misconstrued  as  easements, 
but  inasmuch  as  a  license  is  a  personal  and  nearly  always  revocable 
privilege  to  do  something  upon  the  land  of  another  without  the  pos- 
session of  any  estate  in  such  land  and  without  passing  any  property 
or  interest  in  it,  whereas  an  easement  always  has  reference  to  an 
interest  in  land,  we  hardly  see  room  for  the  confusion  of  terms: 
Rogers  v.  Cox,  96  Ind.  157,  49  Am.  Rep.  152;  Hodgkins  v.  Farring- 
ton,  150  Mass.  19,  15  Am.  St.  Rep.  168,  22  N.  E.  73,  5  L.  R.  A.  209; 
Wiseman  v.  Lucksinger,  84  N.  Y.  31,  38  Am.  Rep.  479;  Metcalf  v. 
Hart,  3  Wyo.  513,  31  Am.  St.  Rep.  122,  ^7  Pac.  900,  31  Pac.  407; 
De  Hars  v.  United  States,  5  Wall.  599,  18  L.  ed.  681. 

4.  Natural  Bights  as  Distinguished  from  Easements. — ^There  is  yet 
another  classification  to  which  easements  are  susceptible,  and  as  the 
two  classes  are  similar  in  many  respects,  they  are  sometimes  con- 
founded. The  one  class  is  of  those  easements  created  by  the  act  of 
man  and  the  other  those  given  by  the  law  to  every  land  owner,  lo 
that  he  should  have  security  in  the  tenure  and  enjoyment  of  his  prop- 
erty. "Without  them  a  neighbor  might  deprive  a  land  owner  of  the 
benefits  derivable  from  things  which  in  the  course  of  nature  have 
been  provided  for  the  common  good  of  all,  and  which  the  law  wisely 
provides  shall  not  be  wrested  from  one  by  the  act  of  another.  These 
easements  are  said  to  be  inherent  in  the  land  ex  jure  naturale,  and 
are  often  termed  'natural  rights.'  A  careful  review  of  the  adjudi- 
cated cases  wUl,  it  is  believed,  show  that  a  good  deal  of  obscurity 
has  been  thrown  around  many  questions  connected  with  the  subject 
under  consideration  by  a  failure  to  observe  the  line  of  demarcation 
between  these  two  classes  of  easements":  Gray  v.  Mc Williams,  98 
Cal.  157,  35  Am.  St.  Rep.  163,  32  Pac.  976,  21  L.  R.  A.  593.  Instance* 
of  such  natural  rights  are  the  lateral  and  subjacent  support  of  the 
land  in  its  natural  condition;  the  right  to  receive  the  benefit  of  the 
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flow  of  a  natural  watercourse;  the  discharge  of  surface  water  from 
a  higher  onto  a  lower  plane. 

m.    Tbe  Easement  Appurtenant. 

a.  Definition. — An  appurtenant  easement  is  an  incorporeal  right 
which,  as  the  term  implies,  is  attached  to  and  belongs  with  some 
greater  or  superior  right — something  annexed  to  another  thing  more 
worthy,  and  which  passes  as  incident  to  it.  It  is  a  species  of  what 
the  civil  law  calls  a  servitude.  It  is  incapable  of  existence  sepa- 
rate and  apart  from  the  particular  messuage  or  land  to  which  it  is 
annexed,  there  being  nothing  for  it  to  act  upon.  In  order  to  the 
existence  of  this  form  of  easement,  there  must  be  the  two  forms  of 
distinct  tenements — the  dominant,  to  which  the  right  belongs,  and 
the  servient,  upon  which  the  obligation  rests:  Cadwalader  v.  Bailey, 
17  R.  I.  495,  23  Atl.  20,  14  L.  E.  A.  300. 

b.  Mode  of  Distinguishing  Between  an  Easement  Appurtenant  and 
an  Easement  in  (Jross. — Where  any  difficulty  of  interpretation  exists, 
the  courts  have  regard  first  to  the  nature  of  the  right  and  next  to 
the  intentions  of  the  parties  as  gathered  from  the  language  em- 
ployed to  express  it,  read  in  the  light  of  the  surrounding  circum- 
stances. Apart  from  the  necessary  comparison  of  the  definitions,  the 
simple  rule  may  be  adopted  that,  where  there  is  nothing  to  show 
that  the  parties  intended  it  to  be  a  mere  personal  right,  or  where 
it  appears  the  right  was  granted  for  the  benefit  of  the  grantee's 
land,  the  courts  favor  the  construction  of  the  easement  as  appur- 
tenant rather  than  in  gross:  McMahon  v.  Williams,  79  Ala.  288; 
Webb  V.  Jones,  163  Ala.  637,  50  South.  887;  Wagner  v.  Hanna,  38 
Cal.  Ill,  99  Am.  Dec.  354;  Hopper  v.  Barnes,  113  Cal.  636,  45  Pac. 
874;  Davidson  v.  Ellis  (Cal.),  98  Pac.  254;  Russell  v.  Heublein,  66 
Conn.  486,  34  Atl.  486;  Taylor  v.  Dyches,  69  Ga.  455;  Stovall  v.  Cog- 
gins  Granite  Co.,  116  Ga.  376,  42  S.  E.  723;  Oswald  v.  Wolf,  126 
111.  542,  19  N.  E.  28;  Horner  v.  Keene,  177  111.  390,  52  N.  E.  492; 
D.  M.  Goodwillie  Co.  v.  Commonwealth  Electric  Co.,  241  111.  42,  89 
N.  E.  272;  Sanxay  v.  Hunger,  42  Ind.  44;  Maxwell  v.  MeCall  (Iowa), 
124  N.  W.  760;  Johns  v.  Davis  (Ky.),  76  S.  W.  187;  Callaway  v. 
Forest  Park  Highlands  Co.  (Md.),  77  Atl.  141;  White  v.  New  York 
etc.  R.  Co.,  156  Mass.  181,  30  N.  E.  612;  Lathrop  v.  Eisner,  93  Mich. 
599,  53  N.  W.  791;  Bernero  v.  McFarland  Real  Estate  Co.,  134  Mo. 
App.  290,  114  S.  W.  531;  Winston  v.  Johnson,  42  Minn.  398,  45  N. 
W.  958;  Lidgerding  v.  Zignego,  77  Minn.  421,  77  Am.  St.  Rep.  677, 
80  N.  W.  360;  Ballinger  v.  Kinney  (Neb.),  127  N.  W.  239;  Hopper 
T.  Herring,  75  N.  J.  L.  212,  67  Atl.  714;  Valentine  v.  Schreiber,  3 
N.  Y.  App.  Div.  235,  38  N.  Y.  Supp.  417;  Boatman  v.  Lasley,  23 
Ohio  St.  614;  Houston  v.  Zahra,  44  Or.  610,  76  Pac.  641,  65  L.  R.  A, 
799;  Cadwalader  v.  Bailey,  17  R.  I.  495,  23  Atl.  20,  14  L.  R.  A.  300; 
French  v.  Williams,  82  Va.  462,  4  S.  E.  591;  Eeisa  r.  Enos,  76  Wis. 
634,  45  N.  W.  414,  8  L.  R.  A.  617. 

The  principal  case,  which  was  followed  in  Ballinger  t.  Kinney 
(Neb.),  127  N.  W.  239,  contains  the  rule  in  its  syllabus  most  con- 
cisely expressed:  Whether  an  easenoent  in  a  given  case  is  appur- 
tenant or  in  gross  is  to  be  determined  mainly  by  the  natnre  of  the 
right  and  the  intention  of  the  parties  creating  it.  If  it  be  in  its 
nature  an  appropriate  and  useful  adjunct  of  the  land  conveyed,  har- 
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ing  in  view  the  intention  of  the  grantee  as  to  its  use,  and  there  being 
nothing  to  show  that  the  parties  intended  it  to  be  a  mere  personal 
right,  it  will  be  held  to  be  an  easement  appurtenant  to  the  land,  and 
not  an  easement  in  gross. 

c.  The  Creation  and  Alienation  of  the  Easement  Appurtenant. — 
An  easement,  as  we  have  already  defined,  is  an  incorporeal  heredita- 
ment, and  as  such  interests  in  land,  iii  the  old  legal  language,  "lie 
in  grant,"  as  opposed  to  corporeal  hereditaments,  which  "lie  in 
livery,"  and  which,  translated  into  the  language  of  present  day  use, 
means  that  their  creation  and  transfer  must  be  by  grant  express  or 
implied.  But  they  are  created  mainly  by  prescription,  which  might 
seem  at  first  reading  to  convey  that  that  method  of  creation  was 
exceptional.  Not  so,  however,  for  the  easement  by  prescription  is 
based  on  a  fiction  of  the  law  that  a  grant  of  such  easement  had  long 
theretofore  been  made  and  had  been  lost.  The  fiction  of  the  lost 
grant  seems  to  have  been  adopted  after  the  statute  of  limitations: 
21  Jac.  I,  c.  16.  The  reason  for  establishing  the  fiction  was  not  sa 
much  to  indicate  that  the  fact  of  the  existence  of  the  grant  orig- 
inally was  of  primary  importance,  as  to  avoid  the  rule  of  pleading 
which  required  profert.  The  allegation  of  the  loss  of  the  grant  ex- 
cused profert  and  bringing  the  instrument  into  court.  The  presump- 
tion, however,  is  subject  to  rebuttal:  Baynard  v.  Every  Evening 
Printing  Co.  (Del.  Ch.),  77  Atl.  85.  The  doctrine  of  prescription  as 
applied  to  easements  is  without  the  subject  of  our  note,  fcut  we  refer 
the  reader  to  a  fine  disquisition  in  Lehigh  Valley  E.  E.  Co.  v.  Mc- 
Farlan,  43  N.  J.  L.  605,  wherein  Depue,  J.,  has  collected  the  learning 
to  be  derived  both  from  the  leading  American  and  English  author- 
ities. Every  easement,  therefore,  owes  its  existence  to  an  original 
grant,  prescription,  statutory  enactment,  estoppel  or  part  perform- 
ance of  a  parol  contract:  Brown  v.  Dickey  (Me.),  75  Atl.  382;  Yeager 
V.  Tuning,  79  Ohio  St.  121,  128  Am.  St.  Eep.  679,  86  N.  E.  657,  19  L. 
E.  A.,  N.  S.,  700;  Shaw  v.  Profitt  (Or.),  110  Pac.  1092;  Le  Blond  v. 
Town  of  Peshtigo,  140  Wis.  604,  123  N.  W.  157,  25  L.  E.  A.,  N.  S.,  511; 
and  we  propose  to  consider  the  easement  appurtenant  in  the  various 
aspects  of  its  genesis  by  express  grant,  implied  grant,  and  by  opera- 
tion of  law  and  under  the  doctrine  of  the  necessity  for  its  impli- 
cation. Being  an  incorporeal  hereditament  and  lying,  as  we  have 
shown,  in  grant,  the  instrument  creating  it  cannot  exist  in  parol,  but 
must  owe  its  origin  to  a  deed.  It  is  an  interest  in  land  within  the 
statute  of  frauds,  which  is  applicable  to  all  such  interests  and  with, 
especial  reason  when  they  are  incorporeal.  The  language  of  the  stat- 
ute is  very  comprehensive,  and  it  applies  to  all  estates,  interests  of 
freehold  and  uncertain  interests  of,  in,  or  out  of  any  lands:  In  re 
North  Beach  &  M.  E.  Co.,  32  Cal.  499;  Stewart  v.  Stevens,  10  Colo. 
440,  15  Pac.  786;  Jackson  &  Sharp  Co.  v.  Philadelphia  W.  &  B.  E. 
Co.,  4  Del,  Ch.  180;  Tinker  v.  Forbes,  136  111.  221,  26  N.-E.  503;  Brum- 
field  V.  Carson,  33  Ind.  94,  5  Am.  Eep.  184;  Hall  v.  McLeod,  2  Met. 
(Ky.)  98,  74  Am.  Dee.  400;  Cook  v.  Stearns,  11  Mass.  533;  Bonelli 
V.  Blakemore,  66  Miss.  136,  14  Am.  St.  Eep.  550,  5  South.  228,  fol- 
lowed in  Binder  v.  Weinberg,  94  Miss.  817,  48  South.  1013;  Tibbetts 
V.  Tibbetts,  66  N.  H.  360,  20  Atl.  979;  Lawrence  v.  Springer,  49  N. 
J.  Eq.  289,  31  Am.  St.  Eep.  702,  24  Atl.  933;  Pierce  v.  Keator,  70 
N.  Y,  419,  26  Am.  Eep.  612;  Cagle  v.  Parker,  97  N.  C.  271,  2  S.  E. 


Feb.  1910.]  •  Smith  v.  Garbe.  687 

76;  Huff  V.  McCauley,  53  Pa.  206,  91  Am.  Dec.  203;  Foster  v.  Brown- 
ing, 4  E.  I.  47,  67  Am.  Dec.  505;  Long  v.  Mayberry,  96  Tenn.  378, 
36  S.  W.  1040;  Texas  &  P.  K.  Co.  v.  Durrett,  57  Tex.  48;  Rice  v. 
Roberts,  24  Wis.  461,  1  Am.  Rep.  195.  The  writing  creating  the 
right  must  operate  as  a  grant,  but  this  is  in  effect  merely  saying 
that:  "An  easement,  being  an  interest  in  land,  can  be  created  only 
by  grant,  the  existence  of  which  may  be  established  by  production 
of  a  deed  expressly  declaring  it,  or  may  be  inferred,  by  construction, 
from  the  terms  and  effect  of  an  existing  deed,  or  evidence  of  the 
grant  may  be  derived  from  its  having  been  so  long  enjoyed  as  to  be 
regarded  as  proof  that  a  grant  was  originally  made,  though  no  deed 
is  produced  which  contains  it.  In  case  of  an  express  grant,  the  fact 
of  the  creation  of  the  easement,  as  well  as  its  nature  and  extent,  is 
determined  by  the  language  of  the  deed,  taken  in  connection  with 
the  circumstances  existing  at  the  time  of  making  it":  Lanier  v. 
Booth,  50  Miss.  410.  In  the  case  of  an  implied  grant  an  easement 
may  be  created  when  its  existence  is  necessary  to  the  enjoyment  of 
that  which  is  expressly  granted  or  reserved,  and  this  upon  the  prin- 
ciple that  where  anything  is  granted  from  one  to  another,  the 
grantor  also  gives  the  means  of  enjoying  it,  whether  he  says  so 
expressly  or  not.  An  illustration  of  this  is  the  familiar  case  of  one 
granting  to  another  a  piece  of  land  surrounded  by  land  of  the  grantor 
and  inaccessible  otherwise.  In  such  case,  a  right  of  way  is  given,  by 
implication,  over  the  grantor's  land  to  and  from  that  so  acquired  by 
the  grantee:  Lanier  v.  Booth,  50  Miss.  410. 

In  dealing  with  the  creation  of  easements  by  express  grant  there 
are  three  important  deviations  which  cannot  be  passed  without 
notice;  namely,  the  case  of  a  covenant  operating  as  a  grant,  the  case 
of  a  reservation  or  exception  in  a  deed  having  that  operation,  and 
an  easement  granted  on  a  condition  for  its  cesser  on  the  happening  of 
a  contingency. 

d.  By  Whom  It  may  be  Created. 
1.  The  Sole  Owner  of  the  Land  for  All  His  Estate  Therein. — It 
stands  to  reason  that  any  person  holding  a  smaller  estate  than  the  fee 
simple  cannot  create  an  easement  beyond  the  term  of  his  lesser 
estate,  and  that  therefore  the  only  person  qualified  to  grant  a  per- 
manent easement  is  the  owner  of  the  land  in  fee  simple.  Notwith- 
standing the  apparent  simplicity  of  the  rule,  there  existed  at  one 
time  considerable  doubt  as  to  the  power  of  anyone  except  the  owner 
of  the  fee  to  grant  it.  This  probably  was  owing  to  the  fact  that  in 
olden  time  the  rule  was  that  no  one  would  grant  an  easement  out  of 
land  in  favor  of  another  unless  he  had  what  was  called  "an  entire 
interest"  in  the  soil.  Cullen,  J.,  in  Valentine  v.  Schreiber,  3  App. 
Div.  235,  620,  38  N.  Y.  Supp.  417,  1150,  puts  it  that  such  a  rule  is 
almost  unintelligible.  "If  it  be  intended  to  assert  that  no  one  can 
grant  an  easement  greater  in  extent  or  duration  than  can  be  carved 
out  of  the  estate  which  the  grantor  has,  the  rule  is  plain,  and  un- 
questionably sound.  But  if  it  is  intended  to  go  further,  and  assert 
that  no  easement,  valid  as  against  any  person,  can  be  granted  except 
by  the  owner  of  the  entire  fee,  I  think  it  is  unsound I  cer- 
tainly can  see  no  reason  why  a  life  tenant  cannot  create  an  easement, 
extending  during  his  life,  as  well  as  convey  the  land  itself,  or  a  part 
thereof,   for   the   same    period."      This    dictum   is   so    in    accord    with 
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common  sense  that  the  only  possible  way  to  account  for  the  conflict 
caused  by  Narron  v.  Wilmington  etc.  R.  Co.,  122  N.  C.  856,  29  S.  E. 
356,  40  ii.  R.  A.  415,  wherein  it  was  laid  down  that  no  one  but  the 
owner  of  the  soil  can  grant  an  easement,  that  is  to  say,  no  one  who 
could  not  convey  the  fee  simple  estate,  is  that  the  court  too  literally 
followed  Washburn  on  Easements,  who  so  lays  it  down.  Possibly  the 
authority  of  an  English  case,  Rangeley  v.  Midland  R.  Co.,  L.  R.  3  Ch. 
306,  37  L.  J.  Ch.  313,  18  L.  T.  69,  16  Week.  Rep.  547,  wherein  Lord 
Cairns  said:  "It  appears  clear  that  to  create  an  easement  over  land 
you  must  possess  the  ownership  of  the  land,"  and  which  is  constantly 
quoted  as  an  authority  for  the  proposition  it  contains,  has  misled 
those  who  have  accepted  it  without  reference  to  the  case  itself,  a 
glance  at  which  will  show  that  the  dictum  is  improperly  applied. 
The  syllabus  of  the  English  case  says  that  the  railways  clause  act  of 
1845,  section  16,  does  not  empower  a  railway  company  to  divert  a 
public  footpath  so  as  to  place  it  upon  land  of  which  the  company 
has  not  acquired  the  ownership,  and  the  facts  of  the  case  briefly 
were  that  a  land  owner  sold  certain  land  to  a  railway  company,  the 
purchase  to  be  completed  in  six  weeks,  and  it  was  agreed  that  if  the 
company  should  require  any  additional  land  belonging  to  the  vendor, 
adjoining  or  near  the  land  so  sold  for  the  purposes  of  the  railway  or 
works,  the  same  should  be  taken  and  paid  for  by  the  company  at  a 
price  per  acre  certain.  The  six  weeks  having  expired,  and  the  com- 
pany, seeking  to  divert  a  footpath  on  the  land  purchased  by  them, 
desired  and  endeavored  to  make  it  over  other  land  of  the  vendor, 
which  they  had  not  taken  under  their  agreement.  They  had  not  even 
a  scintilla  of  right  to  support  their  aggression,  and  it  was  in  that 
connection  that  Lord  Cairns  made  the  statement  attributed  as  a 
controlling  authority  from  him  as  to  the  inability  of  any  person  other 
than  an  owner  in  fee  simple  to  create  an  easement. 

In  Illinois  the  four  cases  of  Gentleman  v.  Soule,  32  111.  271,  83  Am. 
Dec.  264,  Harding  v.  Hale,  83  111.  501,  Gridley  v.  Hopkins,  84  111.  528, 
and  Kyle  v.  Logan,  87  111.  64,  have  also  been  cited  in  support,  but 
they  do  not  bear  the  construction  put  upon  them,  that  only  the 
owner  in  fee  alone  is  the  only  one  who  may  grant  an  easement. 
They  dealt  with  the  alleged  creation  of  the  right  by  a  trespasser  or 
other  person  having  no  title  at  all,  and  in  one  of  them,  Gridley  v. 
Hopkins,  M  111.  528,  the  opinion  of  Mr.  Justice  Walker  contains  this 
statement:  "We  are  clearly  of  opinion  they  failed  to  make  an 
effectual  dedication.  A  dedication  of  property  for  public  use  is  in 
the  nature  of  a  conveyance  for  the  purposes  of  the  use;  but  a  person 
can  convey  or  donate  no  more  or  greater  title  than  he  holds.  If  he 
has  no  title,  or  his  title  is  conditional,  and  it  fails,  the  dedication 
fails.  This  would  seem  to  be  axiomatic."  The  proposition,  therefore, 
that  the  grantor  of  an  easement  must  be  the  owner  of  the  fee  simple, 
must  be  modified  and  read  as  stated  above,  that  the  grantor  cannot 
create  an  easement  outside  the  bounds  of  his  own  estate. 

2.  Tenants  in  Common. — ^That  this  is  so  is  exemplified  in  the  case 
of  tenants  in  common,  one  of  whom  cannot  create  an  easement  over 
the  lands  owned  in  common:  Pfeiffer  v.  California  University,  74  Cal. 
156,  15  Pac.  622;  Willard  v.  Calhoun,  70  Iowa,  650,  25  N.  E.  22;  Great 
Falls  Co.  T.  Worster,  15  N.  H.  412;  Crippen  ▼.  Morss,  49  N.  Y,  63. 
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3.  Husband  and  Wife. — A  husband  cannot  create  an  easement 
over  his  wife's  separate  property  without  her  consent:  Mesnager  v. 
Engelhardt,  108  Cal.  68,  41  Pac.  20. 

4.  Homestead  Lands, — This  question  has  been  considered  in  the 
monographic  note  to  Mailhot  v.  Turner,  157  Mich.  167,  133  Am.  St. 
Eep.  333,  121  N.  W.  804,  in  which  the  lease  of  a  homestead  by  one 
spouse  is  considered.  There  is  a  direct  conflict  in  the  interstate 
authorities  on  the  question.  In  Alabama,  Kansas  and  Michigan  it 
has  been  held  that  a  right  of  way  over  the  homestead,  granted  and 
conveyed  by  the  husband  without  the  wife's  joining  in  the  grant,  is 
void:  Alford  v.  Lehmann,  Durr  &  Co.,  76  Ala.  526;  McGhee  v.  Wilson, 
111  Ala.  615,  56  Am.  St.  Rep.  72,  20  South,  619;  Marks  v.  Wilson,  115 
Ala.  561,  22  South.  134;  Cowan  v.  Southern  Ry.  Co.,  118  Ala.  554,  23 
South.  754;  Pilcher  v.  Atchison  etc.  R.  Co.,  38  Kan.  516,  5  Am.  St. 
Eep.  770,  16  Pac.  945;  Evans  v.  Grand  Rapids  L.  &  D.  E.  Co.,  68 
Mich.  602,  36  N.  W.  687;  while  in  Iowa  and  Texas  it  has  been  held 
the  husband's  grant  is  good  without  the  consent  of  his  wife:  Chicago 
etc.  R.  Co.  V.  Swinney,  38  Iowa,  182;  Ottumwa  etc.  R.  Co.  v.  Mc- 
Williams,  71  Iowa,  164,  32  N.  W.  315;  Randall  v.  Texas  Cent.  R.  Co., 
63  Tex.  586;  Chicago  etc.  R.  Co.  v.  Titterington,  84  Tex,  218,  31  Am, 
St.  Rep.  39,  19  S.  W.  472. 

e.     The  Mode  of  Its  Creation. 

1.  By  Express  Grant. — No  set  form  or  particular  words  need  be 
employed  to  create  an  easement  of  any  kind.  In  Eowbotham  v, 
Wilson,  8  H.  L.  348,  30  L.  J.  Q,  B.  49,  6  Jur.,  N.  S.,  965,  2  L.  T.  642, 
and  which  is  also  to  be  found  in  the  full  reprint  of  the  English 
Reports,  House  of  Lords,  book  11,  page  463,  in  dealing  with  the  grant 
to  mine,  and  to  which  grant  it  was  objected  that  there  were  no 
words  in  the  grant  to  cover  the  right.  Lord  Wensleydale  said:  "I  do 
not  feel  any  doubt  that  this  was  the  proper  subject  of  a  grant,  as  it 
affected  the  land  of  the  grantor;  it  was  a  grant  of  the  right  to  disturb 
the  soil  from  below,  and  to  alter  the  position  of  the  surface,  and  is 
analogous  to  the  grant  of  a  right  to  damage  the  surface  by  a  way 
over  it;  and  it  was  admitted,  at  your  lordships'  bar,  that  there  is  no 
authority  to  the  contrary.  It  is  undoubted  law  that  no  particular 
words  are  necessary  to  a  grant;  and  any  words  which  clearly  show 
the  intention  to  give  an  easement  which  is  by  law  grantable  are 
sufficient  to  effect  that  purpose," 

When  the  easement  claimed  is  by  express'  grant,  it  must  be  clearly 
shown  and  a  deed  of  land,  "together  with  all  improvements  thereon, 
party-wall  agreements,  and  party  ownership  agreements  thereunto 
appertaining,  and  easements,"  fails  to  show  the  creation  of  an  ease- 
ment in  the  strict  sense  of  the  term  by  any  grant.  These  words 
could  not  create  an  easement  where  none  had  existed  before:  Bonelli 
V.  Blakemore,  66  Miss.  136,  14  Am.  St.  Rep.  550,  5  South.  228,  fol- 
lowed in  Binder  v.  Weinberg,  94  Miss.  817,  48  South.  1013. 

2.  By  Covenant  Operating  as  a  Grant. — If  the  owner  of  land  enters 
into  a  covenant  concerning  the  land  or  its  use,  which  covenant  sub- 
jects it  to  an  easement,  the  covenant  is  construed  the  same  as  an 
express  grant  and  by  the  same  rules  of  carrying  out  the  intention  of 
the  parties:  Gilmer  v.  Mobile  etc.  R.  Co.,  79  Ala.  569,  58  Am.  Rep. 
623;    Bryan    v.    Grosse,    155    Cal.    132,    99    Pac.    499;    Willoughby    v. 
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Lawrence,  116  111.  11,  56  Am.  Eep.  758,  i  N,  E.  356;  D.  M.  Goodwillie 
Co.  V.  Commonwealth  Electric  Co.,  241  111.  42,  89  N.  E.  272;  Hazlett 
V.  Sinclair,  76  Ind.  488,  40  Am.  Eep.  254;  Talbert  v.  Mason,  136 
Iowa,  373,  125  Am.  St.  Eep.  259,  113  N.  W.  918,  14  L.  E.  A.,  N.  S., 
878;  Bronson  v.  Cofiin,  108  Mass.  175,  11  Am.  Eep.  335;  Ladd  v. 
Boston,  157  Mass.  585,  21  Am.  St.  Eep.  481,  24  N,  E.  858;  Brown  v. 
O'Brien,  168  Mass.  484,  47  N.  E.  195;  Kettle  Eiver  E.  Co.  v.  Eastern 
E.  Co.,  41  Minn.  461,  43  N.  W.  469,  6  L.  E.  A.  Ill;  Brewer  v.  Marshall, 
18  N.  J.  Eq.  337;  Hills  v.  Miller,  3  Paige,  254,  24  Am.  Dec.  218;  Mott 
V.  Oppenheimer,  135  N.  Y.  312,  31  N.  E.  1097,  17  L.  E.  A.  409;  Davis 
V.  McCarthy,  131  App.  Div.  755,  116  N.  Y.  Supp.  149;  Norfleet  v. 
Cromwell,  64  N.  C.  1;  Easter  v.  Little  Miami  E.  Co.,  14  Ohio  St.  48; 
Stines  v.  Dorman,  25  Ohio  St.  580;  Greene  v.  Creighton,  7  E.  I.  1.  And 
it  follows  that  mutual  covenants  creating  cross-easements  take  the 
same  construction.  They  are  to  all  intents  and  purposes  grants: 
Harris  v.  Dozier,  72  HI.  App.  542;  Stetson  v.  Curtis,  119  Mass.  266; 
Barr  v.  Lamaster,  48  Neb.  114,  66  N.  W.  1110,  32  L.  E.  A.  451;  Wet- 
more  V.  Bruce,  118  N.  Y.  319,  23  N.  E.  303;  Valentine  v.  Schreiber, 
3  N.  Y.  App.  Div.  235,  38  N.  Y.  Supp.  417;  Hall  v.  McCaughey,  51  Pa. 
43.  In  most  jurisdictions,  also,  it  is  held  that  an  easement  may  be 
well  granted  in  a  deed  poll.  The  mere  fact  that  the  deed  is  accepted 
by  the  grantee  supersedes  the  formality,  if,  indeed,  there  is  any 
necessity  for  it,  of  signature,  by  the  grantee.  The  grantee  is  bound 
by  the  conditions,  covenants  and  stipulations  of  a  deed  inter  partes 
although  it  is  signed  only  by  the  grantor.  His  acceptance  of  the  deed 
is  such  assent  to  its  terms  as  will  render  it  binding  on  him:  Finley 
V.  Simpson,  22  N.  J.  L.  311,  53  Am.  Dec.  252.  If  the  stipulation  be 
.such  as  is  legally  sufficient  to  create  an  easement,  he  takes  the  land 
subject  to  that  servitude:  Pettee  v.  Hawes,  13  Pick.  323;  Dyer  v. 
Sandford,  9  Met.  396,  43  Am.  Dec.  399;  and  if  the  agreement  is  in- 
tended for  the  benefit  of  the  grantees  of  other  lots  on  the  same  plan, 
they  may  have  remedy  on  it,  notwithstanding  the  absence  of  any 
privity  between  the  parties:  Kirkpatrick  v.  Peshine,  24  N.  J.  Eq.  206. 
Other  authorities  in  support  are:  Poage  v.  Wabash  etc.  E.  Co.,  24  Mo. 
App.  199;  Burbank  v.  Pillsbury,  48  N.  H.  475,  97  Am,  Dec.  633; 
Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35,  13  Am.  Eep.  556.  There  is, 
however,  a  line  of  decisions  to  a  certain  extent  in  conflict  with  this 
rule,  and  Kennedy  v.  Owen,  136  Mass.  199,  is  generally  cited  at  the 
head  of  it.  Even  though  the  case  just  named  were  in  direct  conflict 
with  the  rule  we  have  given,  we  should  be  inclined  to  withhold  any 
indorsement  of  it,  but,  as  a  matter  of  fact,  it  is  not  in  such  dia- 
metrical opposition  as  to  call  for  serious  attention,  because  in  that 
case  the  cause  of  action  was  on  contract  and  not  on  covenant,  and 
the  dicta  therefore  must  be  read  in  that  light.  The  authorities  in 
support  of  the  rule  are  too  compelling  to  warrant  even  the  admission 
of  the  case  referred  to  as  an  exception.  The  opinion  in  Kennedy  v. 
Owen,  136  Mass.  199,  cites  many  other  authorities  in  support  of  the 
rule. 

3.  Beservations  or  Exceptions  Made  in  the  Deed. — Because  there 
are  several  lines  of  decisions  on  this  particular  point  we  devote  a 
paragraph  to  it,  but  under  protest.  We  take  it  that  having  granted 
that  easements  may  be,  must  be  created  by  deed,  it  should  be  un- 
necessary to  add  that  they  may  be  created  by  part  of  a  deed.     If 
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such  proof  is  necessary,  then  we  shall  expect  to  report  cases  dealing 
with  the  place  in  the  deed  where  the  creation  is  to  be  evidenced,  and 
finally  small  details  and  minutiae  will  be  adjudicated  on  ad  infinitum. 
It  is  almost  a  logical  sequence  that  if  reservations  and  exceptions 
are  permitted  in  deeds,  and  we  know  they  are,  then  easements  can  be 
effected  and  affected  in  like  manner.  The  operation  of  an  exception 
in  a  deed  is  to  retain  in  the  grantor  some  portion  of  his  former  estate, 
which  by  the  exception  is  taken  out  of  or  excluded  from  the  grant; 
and  whatever  is  thus  excluded  remains  in  him  as  of  his  former  right 
or  title,  because  it  is  not  granted.  A  reservation  or  implied  grant 
vests  in  the  grantor  in  the  deed  some  new  right  or  interest  not  before 
existing  in  him:  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  107  Mass, 
290.  The  distinction  is  even  further  well  marked  in  the  case  just 
cited  and  also  in  Wood  v.  Boyd,  145  Mass.  176,  13  N.  E.  476,  and 
Engel  v.  Ayer,  85  Me.  448,  27  Atl.  352.  Direct  authorities  affirming 
the  ability  to  create  easements  in  this  way  are:  Mc Williams  v.  Mc- 
Namara,  81  Conn.  310,  70  Atl.  1043;  McElwaney  v.  McDearmid,  131 
Ga.  97,  62  S.  E.  20;  Chicago  etc.  R.  Co.  v.  Ward,  128  111.  349,  18  X.  E. 
828,  21  N.  E.  562;  Beck  v.  Heckman,  140  Iowa,  351,  132  Am.  St.  Rep. 
277,  118  N.  W.  510;  Morrison  v.  Skowhegan  First  Nat.  Bank,  88  Me. 
155,  33  Atl.  782;  Ashcroft  v.  Eastern  R.  Co.,  126  Mass.  196,  30  Am. 
Rep.  672;  Bowen  v.  Conner,  6  Cush.  132;  Lipsky  v.  Heller,  199  Mass. 
310,  85  N,  E.  453;  Winston  v,  Johnson,  42  Minn.  398,  45  N.  W.  958; 
Snoddy  v.  Bolen,  122  Mo.  479,  24  S.  W.  142,  25  S.  W.  932,  24  L.  R.  A. 
507;  Haggerty  v.  Lee,  50  N.  J.  Eq.,  464,  26  Atl.  537;  Grafton  v.  Moir,  130 
N.  Y.  465,  27  Am.  St.  Rep.  533,  29  N.  E.  274;  Rexford  v.  Marquis, 
7  Lans.  249;  Richardson  v.  Clements,  89  Pa.  503,  33  Am.  Rep.  784; 
Kister  v.  Reeser,  98  Pa.  1,  42  Am.  Rep.  608;  Patton  v.  Western 
Carolina  Educational  Co.,  107  N.  C.  408,  8  S.  E.  140;  Risien  v.  Brown, 
73  Tex.  135,  10  S.  W.  661.  It  must  be  borne  in  mind  that  the  terms 
"easement  by  reservation"  and  "easement  by  exception"  are  but  too 
often  carelessly  used  as  interchangeable.  The  confusion  thereby 
caused  is  the  more  regrettable,  in  so  far  as  when  a  portion  of  a  deed 
is  to  be  construed  as  an  exception,  no  words  of  inheritance  are  neces- 
sary in  order  that  rights  reserved  or  excepted  may  go  to  the  heirs  or 
assigns  of  the  grantor:  Winthrop  v.  Fairbanks,  41  Me.  307;  and  such 
words  are  necessary  where  it  is  to  be  construed  as  a  reservation: 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  107  Mass.  290.  Notwith- 
standing the  many  authorities  that  words  of  inheritance  are  necessary 
for  the  creation  of  the  fee  by  reservation  and  not  by  exception: 
Chappell  v.  New  York  etc.  R.  Co.,  62  Conn.  195,  24  Atl.  997,  17  L.  R. 
A.  420;  Engel  v.  Ayer,  85  Me.  448,  27  Atl.  352;  Ashcroft  v.  Eastern 
R.  Co.,  126  Mass.  196,  30  Am.  Rep.  672;  Hamlin  v.  New  York  etc.  R. 
Co.,  160  Mass.  459,  36  N.  E.  200;  Kister  v.  Reeser,  98  Pa.  1,  42  Am. 
Rep.  606;  the  courts  have  unhesitatingly  departed  from  it  by  holding 
that  where  the  easement  was  clearly  intended  for  the  benefit  of  the 
principal  estate,  whoever  might  be  the  owner,  it  was  a  permanent 
easement  irrespective  of  the  use  of  the  words  of  inheritance,  and  the 
question  whether  it  is  "for  the  benefit  of  the  principal  estate,  who- 
ever may  be  its  owner,"  is  to  be  determined  from  the  intent  of  the 
parties  as  gathered  from  the  language  employed  to  express  it,  read 
by  the  light  of  the  surrounding  circumstances:  Kennedy  v.  Scovil,  12 
Conn.  317;  Mather  v.  Chapman,  40  Conn.  382,  16  Am.  Rep.  46;  Chap- 
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pell  V.  New  York  etc.  E.  Co.,  62  Conn.  195,  24  Atl.  997,  17  L.  R.  A. 
420;  Engel  v.  Ayer,  85  Me.  448,  27  Atl.  352;  Borst  v.  Empie,  5  N.  Y. 
33;  Hagerty  v.  Lee,  54  N.  J.  L.  580,  25  Atl.  319,  20  L.  R.  A.  634; 
Kister  v.  Eeeser,  98  Pa.  1,  42  Am.  Rep.  608.  In  Hall  v.  Hall  (Me.), 
76  Atl.  605,  one  of  the  latest  decisions,  there  are  numerous  illustra- 
tions of  provisions  which  in  terms  were  reservations  but  were  held  to 
be  exceptions,  and  in  that  case  the  words  "reserving"  to  the  grantor 
a  right  of  way  in  common  with  the  grantee  over  a  certain  road, 
"meaning  a  cart  road  to  and  from"  the  grantor's  land,  were  construed 
as  an  exception,  notwithstanding  the  use  of  the  term  "reserving." 

4.  Easements  Subject  to  Cesser  on  Certain  Contingencies. — That 
an  easement  may  be  limited  in  existence  has  already  been  demon- 
strated, and  an  illustration  of  one  created  for  a  specific  purpose  is 
to  be  found  in  Callaway  v.  Forest  Park  Highlands  Co.  (Md.),  77  Atl. 
141,  where  a  grant  for  a  right  of  way  was  made  subject  to  the  terms 
of  an  agreement  which  provided  that,  in  the  event  that  the  right  of 
way  and  lot  ceased  to  be  used  for  the  purpose  of  operating  a  septic 
system  of  sewerage,  it  should  revert  to  the  grantors.  The  same  prin- 
ciple was  followed  in  Robbins  r.  Archer  (Iowa),  126  N.  W.  936,  and  in 
Central  Christian  Church  v.  Lennon  (Wash.),  109  Pac.  1027,  in  which 
latter  case  the  grant  of  the  right  of  way  was  to  cease  if  the  gp-antee 
obstructed  the  way  other  than  for  repairs,  and  wherein  it  was  held 
that  placing  material  upon  it  to  make  the  way  more  serviceable  was 
not  an  act  to  call  for  the  cesser  of  the  right. 

5.  Parol  Grants  Perfected  by  Part  Performance. — Having  already 
given  the  authorities  in  support  of  the  rule  that  easements  lie  only  in 
grant,  it  would  be  waste  of  space  to  re-cite  them  also  to  negative  that 
easements  caoi  exist  by  parol.  The  statute  of  frauds,  as  it  is  well  known, 
is  evaded  in  so  many  other  instances  by  part  performance  of  obliga- 
tions, that  it  would  be  strange  indeed  if  it  did  not  also  include  the 
parol  creation  of  an  easement.  The  courts  of  equity  enforce  a  parol 
grant  of  an  easement.  In  Wynn  t.  Garland,  19  Ark.  23,  68  Am.  Dec. 
190,  the  court,  in  announcing  the  application  of  the  doctrine,  said: 
"From  this  definition  of  an  easement  it  follows,  therefore,  that  it  can 
only  be  communicated  by  deed  or  other  instrument  in  writing  or  by 

•prescription,  and,  as  a  consequence,  unless  it  be  claimed  by  prescrip- 
tion, the  privilege,  under  the  statute  of  frauds,  must  be  evidenced  by 
deed  or  some  other  writing,  etc.:  See  SheflSeld  v.  Collier,  3  Ga.  82; 
Sheppard's  Touchstone,  231;  Rex  v.  Inhabitants  of  Horndon-on-the 
hill,  4  Maule  &  S.  565.  Notwithstanding  the  grant  of  an  easement 
is  embraced  within  the  operation  of  the  statute  of  frauds,  and  there- 
fore must  be  in  writing,  yet  it  has  been  holden  that  a  parol  grant 
executed  will  be  upheld  and  sustained  under  the  same  circumstances 
and  on  the  same  principle  that  a  parol  contract  for  the  sale  of  land 
would  be:  See  Ricker  v.  Kelly,  1  Me.  117,  10  Am.  Dec.  38."  The 
doctrine  is  so  generally  well  known  that  we  do  not  devote  further 
space  to  it  here,  but  the  leading  authorities  on  the  question  of  part 
performance  in  connection  with  the  grant  of  an  easement  are: 
Wynn  v.  Garland,  19  Ark.  23,  68  Am.  Dec.  190;  Flickinger  v.  Shaw, 
87  Cal.  126,  22  Am.  St.  Rep.  234,  25  Pac.  268,  11  L.  R.  A.  134;  Tynon 
v.  Despain,  22  Colo.  240,  43  Pac.  1039;  Rawson  v.  Bell,  46  Ga.  19; 
Ricker  v.  Kelly,  1  Me.  117,  10  Am.  Dec.  38;  Johnson  v.  Skillman,  29 
Minn,  95,  43  Am.   Rep.   192,   12   N.   V.'.    149;    Sanford  y.  Kern,  223 
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Mo.  616,  122  S.  W.  1051;  Gilmore  v.  Armstrong,  48  Neb.  92,  66  N.  W. 
998;  Lee  v.  McLeod,  12  Nev.  280;  Wiseman  v.  Lucksinger,  84  N.  Y. 
31,  38  Am.  Eep.  479;  Hammond  v.  Schiff,  100  N.  C.  161,  6  S.  E.  753; 
Harrison  v.  Boring,  44  Tex.  255;  Tufts  v.  Copen,  37  W.  Va.  623,  16  S. 
E.  793. 

6.     Easements  Created  by  Implied  Grant  and  of  Their  Conveyance 

on  Alienation. — Legislation  has  set  at  rest  in  many  states  the  ques- 
tion of  what  easements  pass  with  property,  and  the  usual  code  pro- 
vision is  that  a  transfer  of  real  property  passes  all  easements  attached 
thereto,  and  creates  in  favor  thereof  an  easement  to  use  other  real 
property  of  the  person  whose  estate  is  transferred  in  the  same  manner 
and  to  the  same  extent  as  such  property  was  obviously  and  per- 
manently used  by  the  person  whose  estate  is  transferred,  for  the 
benefit  thereof,  at  the  time  when  the  transfer  was  agreed  upon  or 
completed.  Apart  from  legislative  provision  there  is  a  long  array 
of  authorities  that  an  easement  appurtenant  passes  with  the  grant, 
although  the  words  "with  the  appurtenance"  are  not  used.  Those 
words  do  not  enlarge  the  scope  of  the  deed,  and  whatever  is  actually 
appurtenant  to  the  land  granted  passes  without  them,  it  boing  the 
general  rule  that  whatever  is  in  use  for  the  land  as  an  incident  or 
appurtenance  passes  by  the  conveyance:  Cross  v.  Kitts.  69  Cal.  217, 
58  Am.  Eep.  558,  10  Pac.  409;  "Ward  v.  Farwell,  6  Colo.  66;  Shelby  v. 
Chicago  &  E.  L  E.  Co.,  143  HI.  385,  32  N.  E.  438;  Eobinson  v.  Thrail- 
kill,  110  Ind.  117,  10  N.  E.  647;  Moll  v.  MeCauley,  83  Iowa,  677,  50 
N.  W.  216;  Cole  v.  Bradbury,  86  Me.  380,  29  Atl.  1097;  Kent  v.  Waite, 
10  Pick.  138;  Jones  v.  Adams,  162  Mass.  224,  38  N.  E.  437;  Sweetland 
V.  Olsen,  11  Mont.  27,  27  Pac.  339;  Smith  v.  Garbe,  86  Neb,  91,  136 
Am.  St.  Eep.  674,  124  N.  W.  921;  Ballinger  v.  Kinney  (Neb.),  127  N. 
W.  239;  Spaulding  v.  Abbott,  55  N.  H.  423;  Wells  v.  Tolman,  88  Hun, 
438,  34  N.  Y.  Supp.  340;  Lansing  v.  Wiswell,  5  Denio,  213  (in  which 
an  easement  was  held  to  pass  by  way  of  devise);  Harris  v.  Curtis, 
139  App.  Div.  393,  124  N.  Y.  Supp.  263;  State  v.  Suttle,  115  N. 
C.  784,  20  S.  E.  725;  Morgan  v.  Mason,  20  Ohio,  401,  55  Am.  De«. 
464;  Eichardson  v.  Clements,  89  Pa.  503,  33  Am.  Eep.  784;  Middle- 
town  V.  Newport  Hospital,  16  E.  L  319,  15  Atl.  800,  1  L.  E.  A. 
191;  Coolidge  v.  Hager,  43  Vt.  9,  5  Am.  Eep.  256;  Warren  v.  Syme, 
7  W.  Va.  474;  United  States  v.  Appleton,  1  Sum.  (U.  S.)  492, 
Fed.  Cas.  No.  14,463.  In  the  last-named  case  Mr.  Justice  Story 
says:  "The  general  rule  of  law  is,  that  when  a  house  or  store  is 
conveyed  by  the  owner  thereof,  everything  then  belonging  to,  and 
in  use  for,  the  house  or  store,  as  an  incident  or  appurtenance,  passes 
by  the  grant.  It  is  implied  from  the  nature  of  the  grant,  unless  it 
contains  some  restriction,  that  the  grantee  shall  possess  the  house  in 
the  manner,  and  with  the  same  beneficial  rights,  as  were  then  in  use 
and  belonged  to  it.  The  question  does  not  turn  upon  any  point  as  to 
the  extinguishment  of  any  pre-existing  rights  by  unity  of  possession. 
But  it  is  strictly  a  question  what  passes  by  the  grant.  Thus,  if  a 
man  sells  a  mill,  which  at  the  time  has  a  particular  stream  of  water 
flowing  to  it,  the  right  to  the  water  passes  as  an  appurtenance,  al- 
though the  grantor  was,  at  the  time  of  grant,  the  owner  of  all  the 
stream  above  and  below  the  mill.  And  it  will  make  no  difference 
that  the  mill  was  once  another  person's;  and  that  the  adverse  right 
to  use  the  stream  had  been  acquired  by  the  former  owner,  and  might 
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have  "been  afterward  extinguished  by  unity  .  of  possession  in  tlie 
grantor.  The  law  gives  a  reasonable  intendment  in  all  such  cases  to 
the  grant,  and  passes  with  the  property  all  those  easements  and 
privileges  which  at  the  time  belong  to  it,  and  are  in  use  as  ap- 
purtenances." In  this  opinion  the  learned  judge  follows  his  opinion 
in  Hazard  v.  Eobinson,  3  Mason,  272,  Fed.  Cas.  No.  6281,  which  covers 
the  whole  ground. 

Mr.  Justice  Fawcett,  in  Smith  v.  Garbe,  86  Neb.  91,  ante,  p.  674,  124 
N.  W.  921,  well  disclosed  his  opinion  that  a  number  of  questions  had 
been  discussed  in  the  case  which  it  was  unnecessary  to  consider,  and 
in  truth  he  might  have  added  to  them  the  main  point  in  the  case  in 
question  which  he  showed  was  unarguable.  A  lease  was  granted  to  the 
lessee  "to  have  and  to  hold  the  same  to  her  and  her  heirs,  executors, 
administrators  and  assigns  for  the  purpose  of  running,  maintaining 
and  operating  a  mill  and  for  mill  purposes  ....  as  though  she  were 
the  owner  thereof  in  fee  simple."  The  defendant  claimed  the  right 
to  maintain  a  certain  ditch  and  two  dams  which  he  had  dug  and 
constructed  within  the  dead-water  zone  of  the  plaintiff's  milldam. 
The  plaintiff  was  a  transferee  from  the  original  lessee.  He  con- 
tended that  the  easement  was  one  in  gross  and  not  appurtenant,  and 
that  in  some  of  the  instruments  of  title  under  which  the  plaintiff 
held  his  title  the  words  "with  the  appurtenances"  were  omitted.  The 
court  went  to  great  trouble  to  expound  the  law  just  as  it  was.  The 
court,  by  reason  of  the  nature  of  the  case,  was  not  called  upon  to 
decide  any  point  that  was  not  really  the  A  B  C  of  the  law  of  ease- 
ments, but  the  court  has  given  us  a  useful  and  well-considered 
epitome  of  the  law  on  the  subject,  and  to  that  end  the  principal 
case  furnishes  the  satisfactory  reason  of  its  existence  and  of  its 
appearance  in  the  appellate  court  to  have  confirmed  the  judgment 
of  the  district  court.  The  desire  for  litigation  was  evidently  much 
stronger  in  the  defendant  than  his  chance  of  finding  any  reliable 
authority  to  support  his  appeal  to  the  courts.  From  what  we  have 
said,  it  follows  that  apparent  easements  pass  irrespective  of  their 
mention  in  the  deed:  In  re  West  One  Hundred  and  Seventy-seventh 
Street  in  City  of  New  York,  135  App.  Div.  520,  120  N.  Y.  Supp.  354; 
Stillwell  v.  St.  Louis  etc.  E.  Co.,  39  Mo.  App.  221. 

7.  Ancillary  or  Secondary  Easements. — Where  a  deed  conveys 
land,  and  as  appurtenant  thereto  certain  enumerated  rights,  priv- 
ileges and  easements,  but  further  provides  that  no  rights,  privileges, 
easements  or  appurtenances  shall  pass  by  intendment  or  implication, 
the  restrictive  clause  must  be  construed  as  merely  excluding  a  grant 
by  implication  .or  intendment  of  any  principal  easements  in  grantor's 
land,  but  as  not  excluding  those  ancillary  or  secondary  easements 
or  rights  which  are  necessary  to  the  enjoyment  of  the  rights  or 
easements  expressly  granted.  On  this  principle,  a  deed  of  land  as 
a  millsite,  with  the  right  as  appurtenant  thereto  of  constructing 
a  canal  through  the  grantor's  land,  and  of  drawing  water  from  a 
pond  for  the  use  of  a  mill  on  the  land  conveyed,  was  held  to  grant 
by  implication  the  right  to  maintain  the  pond,  notwithstanding  the 
restrictive  clause  in  the  deed:  St.  Anthony  Falls  Water-power  Co. 
V.  Minneapolis,  41  Minn.  270,  43  N.  W.  56. 

8.  Effect  of  Subdivision  of  the  Dominant  Tenement. — ^The  general 
rule  is  that  where  an  easement  is  secured  to  a  dominant  estate,  and 
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13  designed  to  benefit  it,  in  whosesoever  hands  it  may  be,  it  will 
inure  to  the  benefit  of  the  owners  of  the  several  parts  into  which  it 
may  be  divided,  provided  the  burden  upon  the  servient  estate  is  not 
thereby  increased.  In  Outerbridge  v.  Phelps,  13  Abb.  N.  C.  117, 
the  court  said:  "From  the  examination  so  far  made,  which  included 
many  cases  which  I  do  not  deem  it  necessary  to  mention  specifically, 
I  am  satisfied  that  the  true  rule  of  law  is  as  follows:  Where  the 
owner  of  two  or  more  tenements  sells  one  of  them,  or  the  owner  of 
an  entire  estate  sells  a  portion,  the  purchaser  takes  the  tenement 
or  the  portion  sold,  with  all  the  benefits  which  appear,  at  the  time  of 
the  sale,  to  belong  to  it,  as  between  it  and  the  property  which  the 
vendor  retains.  But  no  burden  or  servitude  can  be  imposed  by  the 
vendor  upon  the  tenement,  or  portion  sold,  in  favor  of  the  property 
retained  by  him  in  derogation  of  his  grant,  without  a  reservation 
expressed  in  the  grant,  unless  an  apparent  sign  of  servitude  exists 
on  the  part  of  the  tenement,  or  portion  sold,  in  favor  of  the  prop- 
erty retained,  and  the  easement  claimed  is  strictly  necessary  to  the 
enjoyment  of  the  property  retained." 

These  statements  of  the  rule  are  so  clear  and  so  undisputed  that 
further  reference  is  unnecessary  except  to  the  other  authorities  in 
support  which  are  to  be  found  in  Currier  v.  Howes,  103  Cal.  431,  37 
Pac.  521;  Brossart  v.  Corlett,  27  Iowa,  288;  Hills  v.  Miller,  3  Paige, 
254,  24  Am.  Dec.  218;  Kirkham  v.  Sharp,  1  Whart.  (Pa.)  323,  29 
Am.  Dec.  57;   Lewis  v.  Carstairs,   6  Whart.    (Pa.)    193. 

9.     The  Element  of  Necessity. 

A.  The  Foundation  of  Implied  Easements. — The  law  properly  says 
that  no  easement  or  quasi  easement  can  be  assumed  as  granted  by 
implied  reference  unless  it  is  reasonably  necessary  to  the  enjoyment 
of  that  which  is  granted,  and  that  such  easement  was  in  actual,  open, 
apparent  and  continuous  use  at  the  time  of  the  grant:  Cave  v. 
Crafts,  53  Cal.  135;  Whiting  v.  Gaylord,  66  Conn.  337,  50  Am.  St. 
Eep.  87,  34  Atl.  85;  Cihak  v.  Klekr,  117  111.  643,  7  N.  E.  Ill;  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Patterson,  103  Ind.  582,  53  Am.  Eep. 
550,  2  N.  E.  188;  Henry  v.  Koch,  80  Ky.  391,  44  Am.  Kep.  484; 
Mitchell  v.  Seipel,  53  Md.  251,  36  Am.  Kep.  404;  Covell  v.  Bright, 
157  Mich.  419,  122  N.  W.  101;  Thayer  v.  Payne,  2  Cush.  327;  Kelly 
v.  Dunning,  43  N.  J.  Eq.  62,  10  Atl.  276;  Griffiths  v.  Morrison,  106 
N.  Y.  165,  12  N.,  E.  580;  Francies'  Appeal,  96  Pa.  200;  O'Eorke  v. 
Smith,  11  E.  I.  259,  23  Am.  Eep.  440;  Ferguson  v.  Witsell,  5  Eich. 
280,  57  Am.  Dec.  744;  Goodall  v.  Godfrey,  53  Vt.  219,  38  Am.  Eep. 
671;  Sanderlin  v.  Baxter,  76  Va.  299,  44  Am.  Eep.  165;  Galloway  v. 
Bonesteel,  65  Wis.  79,  56  Am.  Eep.  616,  26  N.  W.  262. 

There  is  nevertheless  a  conflict  on  the  subject,  but  more  in  the 
region  of  terminology  than  in  the  domain  of  law.  Too  much  promi- 
nence, therefore,  cannot  be  given  to  the  able  opinion  of  Vice-Chau- 
cellor  Pitney  in  Toothe  v.  Bryce,  50  N.  J.  Eq.  589,  25  Atl.  182, 
which  covers  the  whole  of  the  ground  of  this  admittedly  vexed  ques- 
tion. After  saying  that  inaccuracies  have  arisen  in  the  discussion 
of  the  doctrine  of  the  creation  of  an  implied  easement  upon  the 
Eeverance  of  a  tenement  as  to  the  element  of  necessity  chiefly  from 
the  failure  to  distinguish  between  the  easement  granted  and  the 
easement  reserved,  he  continues:   "This  distinction  between  a  grant 
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and  a  reservation  by  implication  seems  to  be  founded  in  logic,  and 
as  will  appear  further  on,  is  now  thoroughly  established  in  the 
English  tribunals,  and  it  seems  to  me  to  furnish  the  true  test  as  to 
the  value  and  importance  of  the  element  of  necessity  in  the  estab- 
lishment of  easements  upon  the  division  of  tenements Where 

the  right  to  the  easement  is  based  upon  the  ground  that  it  passes, 
as  in  substance,  a  valuable  adjunct  to  the  land  conveyed,  the  element 
of  necessity  is  not  a  requisite,  and  to  use  the  word   'necessary'  in 

connection  with  it  is  to  misuse  it In  most,  if  not  all,  of  those 

instances  where  the  case  was  that  of  an  implied  grant  of  an  ease- 
ment in  connection  with  the  conveyance  of  a  quasi  dominant  tene- 
ment, the  so-called  necessity  upon  which  the  judges  relied  was,  in 
fact,  no  necessity- at  all,  but  a  mere  beneficial  and  valuable  con- 
venience, and  that  this  elevation  of  a  mere  convenience  to  the  level 
of  a  necessity  was  the  result  of  an  attempt  to  obliterate  the  dis- 
tinction between  an  implied  grant  and  an  implied  reservation,  before 
referred  to,  and  to  place  implied  reservations  and  implied  grants 
upon  the  same  footing,  and  to  hold  that  upon  the  severance  of  a 
tenement,  one  part  of  which  had  been  subjected  to  a  quasi  servitude, 
which  was  continuous  and  apparent,  in  favor  of  the  other,  the  ease- 
ment would  be  preserved,  whether  it  be  by  grant,  when  the  dominant 
tenement  is  conveyed,  or  by  reservation,  when  the  servient  tenement 
is  conveyed;  and  as  the  latter  could  only  occur  where  the  element 
of  necessity  was  present,  it  was  held  that  such  element  must  also 
be  present  in  the  fornier  case."  So  that  it  may  be  taken  that  in 
the  case  of  an  implied  reservation  on  the  conveyance  of  the  servient 
tenement  of  an  easement,  the  element  of  necessity  must  exist, 
whereas  in  the  case  of  an  implied  grant  on  the  conveyance  of  the 
dominant  tenement  no  such  necessity  exists.  The  quasi  easement 
passes  with  the  quasi  dominant  tenement  as  in  substance  a  part  of 
the  thing  conveyed  and  without  any  regard  to  the  element  of  neces- 
sity. We  have  not  the  space  at  command  to  deal  with  all  of  the 
principal  specific  easements  of  way,  light  and  air,  support,  party- 
walls  and  water,  but  give  below  illustrations  of  ways  of  necessity  as 
a  guide  to  the  reader  and  a  key  to  those  other  doors  which  we  must  in 
this  note  perforce  leave  locked. 

It  must  be  noted  that  an  implied  grant  of  an  easement  in  favor 
of  a  grantee  arises  from  circumstances  where,  at  the  time  of  the  con- 
veyance, the  grantor  was  the  owner  of  land  constituting  both  the 
dominant  and  servient  estates;  and  where  the  grantor's  conveyance 
described  the  land  as  bounded  by  a  street,  passageway  or  an  exist- 
ing park  which  at  the  time  belonged  to  the  grantor,  it  has  the 
effect  of  vesting  an  easement  of  right  of  way  in  the  grantee  by 
estoppel:  Brown  v.  Dickey  (Me.),  75  Atl.  382.  In  Phillips  v.  Phil- 
lips, 48  Pa.  178,  86  Am.  Dee,  577,  in  speaking  of  a  quasi  easement 
which  survives  a  severance  of  the  tenements  by  a  conveyance  of 
the  quasi  dominant  estate,  and  which  servitude  passes  by  implied 
grant,  the  opinion  says:  "It  is  not  to  be  understood  by  this  doctrine 
that  any  temporary  convenience  adopted  by  the  owner  of  property 
is  within  it.  By  all  the  authorities  it  is  confined  to  cases  of  ser- 
vitudes of  a  permanent  nature,  notorious  or  plainly  visible,  and  from 
the  character  of  which  it  may  be  presumed  that  the  owner  was  de- 
sirous of  their  preservation  as  servitudes,  evidently  necessary  to  the 


Feb.  1910.]  Smith  v.  Garbb.  697 

convenient  enjoyment  of  the  property  to  which  they  belong,  and 
not  for  the  purposes  of  mere  pleasure."  This  was  adopted  in  German 
Savings  and  Loan  Society  r.  Gordon,  54  Or.  147,  102  Pac.  736,  26 
L.  E.  A.,  N.  8.,  331. 

B.  Ways  of  Necessity. — When  a  conveyance  of  land  is  made  and 
the  grantee  has  no  means  of  access  thereto  or  egress  therefrom,  ex- 
cept over  the  land  of  the  grantor,  a  way  of  necessity  exists.  In 
such  cases  there  is  an  implied  grant  by  the  grantor  of  a  right  of 
way  over  his  land  to  the  grantee  incident  to  the  grantee's  tenure  of 
the  land  so  granted  to  him:  Barnard  v.  Lloyd,  85  Cal.  131,  24  Pac. 
658;  Collins  v.  Prentice,  15  Conn.  39,  38  Am.  Dec.  61;  Oswald  v. 
Wolf,  129  111.  200,  21  N.  E.  839;  Ellis  v.  Basset,  128  Ind.  118,  25  Am. 
St.  Eep.  421,  27  N.  E.  344;  Thompson  v.  Miner,  30  Iowa,  386;  Mead 
V.  Anderson,  40  Kan.  203,  19  Pac.  708;  Brown  v.  Burkenmeyer,  9 
Dana  (Ky.),  159,  33  Am.  Dec.  541;  Whitehouse  v.  Curamings,  83 
Me.  91,  23  Am.  St.  Rep.  756,  21  Atl.  743;  McTavish  v.  Carroll,  7 
Md.  352,  61  Am.  Dec.  353;  Mitchell  v.  Seipel,  53  Md.  251,  36  Am. 
Bep.  404;  Pernam  r.  Wead,  2  Mass.  203,  3  Am.  Dec.  43;  Nichols  v. 
Luce,  24  Pick.  102,  35  Am.  Dec.  302;  Brigham  v.  Smith,  4  Gray, 
297,  64  Am.  Dec.  76;  Lipsky  v.  Heller,  199  Mass.  310,  85  N.  E.  453; 
Powers  V.  Harlow,  53  Mich.  507,  51  Am.  Eep.  154,  19  N.  W.  257; 
Bonelli  v.  Blakemore,  66  Miss.  136,  14  Am.  St.  Eep.  550,  5  South. 
228;  Cooper  v.  Maupin,  6  Mo.  624,  35  Am.  Dec.  456;  Snyder  v. 
Warford,  11  Mo.  513,  49  Am.  Dec.  94;  Kimball  v.  Cochecho  E.  Co., 
27  N.  H.  448,  59  Am.  Dec.  387;  Lore  v.  Stiles,  25  N.  J,  Eq.  381; 
Palmer  v.  Palmer,  150  N.  Y.  139,  55  Am.  St.  Eep.  653,  44  N.  E.  966; 
Swain  v.  Schouleben,  109  N.  Y.  Supp.  223;  Empire  Bridge  Co.  v. 
Larkin  Soap  Co.,  59  Misc.  Rep.  46,  109  N.  Y.  Supp.  1062;  Coleman's 
Appeal,  62  Pa.  252;  Hall  v.  Lawrence,  2  E.  I.  218,  57  Am.  Dec.  715; 
Lawton  v.  Eivers,  2  McCord  (S.  C),  445,  13  Am.  Dec.  741;  Brown 
V.  Berry,  6  Cold.  (Tenn.)  98;  Alley  v.  Carleton,  29  Tex.  74,  94  Am. 
Dec.  260;  Tracy  v.  Atherton,  35  Vt.  52,  82  Am.  Dec,  621;  Bond  v. 
Willis,  84  Va.  796,  6  S.  E.  136;  Boyd  v.  Woolwine,  40  W.  Va.  282, 
21  S.  E.  1020;  Jarstadt  v.  Smith,  51  Wis.  96,  8  N.  W.  29.  The 
way  of  necessity  is  to  the  nearest  highway  over  the  grantor's  land 
or  to  the  nearest  road  used  up  to  that  date,  whether  the  road  has 
been  formally  laid  out  or  not:  Cheney  v.  O'Brien,  69  Cal.  199,  10 
Pac.  479;  Eice  v.  Wade,  131  Mo.  App.  338,  111  S.  W.  594.  It  ap- 
plies also  to  lessor  and  lessee:  Benedict  v.  Barling,  79  Wis.  551,  48 
N.  W.  670;  but  not  as  against  the  state:  Pearne  v.  Coal  Creek,  M. 
&  M.  Co.,  90  Tenn.  619,  18  S.  W.  402. 

The  right,  however,  to  the  way  of  necessity  must  have  been  in 
esse  at  the  time  the  grantee  became  the  grantee,  and  he  cannot 
afterward,  so  to  say,  create  it  by  a  subdivision  of  his  own  land 
rendering  one  part  inaccessible  as  against  the  original  grantor: 
Richards  v.  Attleborough  Branch  E.  Co.,  153  Mass.  120,  26  N.  E. 
418;  Lankin  v.  Terwilliger,  22  Or.  97,  29  Pac.  268.  We  have  already 
shown  that  easements  can  be  created  by  reservations  or  exceptions 
in  deeds  as  well  as  by  direct  grant,  and  the  rule  includes  ways  of 
necessity.  Authority  for  this  will  be  foiuid  in  a  majority  of  the 
cases  cited  in  support  of  the  implied  grant,  ante,  p.  693,  and  it  has 
been  held  to  apply  to  land  sold  to  a  railway  company  for  their 
lines:  New  York  &  N.  E.  E.  Co.  v.  Eailroad  Commrs.,  162  Mass.  81, 
38  N.  E.  27;  but  not  when  the  land  has  been  taken  under  the  right 
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of  eminent  domain,  for  then  all  damages  by  severance  should  have 
been  taken  into  consideration  in  assessing  the  compensation:  Old 
Colony  E.  Co.  v.  Miller,  125  Mass.  1,  28  Am.  Eep.  194;  Googins  v. 
Boston  &  Albany  R.  Co.,  155  Mass.  505,  30  N.  E.  71;  Hamlin  ▼. 
New  York,  N.  H.  &  H.  R.  Co.,  166  Mass.  462,  44  N.  E.  444. 

A  way  of  necessity  is  implied  in  a  partition  between  joint  tenant* 
or  tenants  in  common:  Ellis  v.  Bassett,  128  Ind.  118,  25  Am.  St.  Rep. 
421,  27  N.  E.  344;  and  it  may  be  directed  by  the  court  in  a  par- 
tition suit,  whether  expressly  authorized  or  not:  Symmes  v.  Drew, 
21  Pick.  278;  Cheswell  v.  Chapman,  38  N.  H.  14,  75  Am.  Dec.  158. 
Such  a  way  may  be  created  over  stairs  and  the  halls  of  a  building: 
Morrison  v.  King,  62  111.  30;  Thompson  v.  Miner,  30  Iowa,  386; 
Mayo  v.  Newhoff,  47  N.  J.  Eq.  31,  19  Atl,  837;  National  Exch.  Bank 
V.  Cunningham,  46  Ohio  St.  575,  22  N.  E.  924;  Pierce  v.  Cleland, 
133  Pa.  189,  19  Atl,  352,  7  L.  R.  A.  752;  Galloway  v.  Bonesteel,  65 
Wis.  79,  56  Am.  Rep.  616,  26  N.  W,  262.  In  Marvin  v.  Brewster 
Iron  M.  Co.,  55  N.  Y.  538,  14  Am.  Rep.  322,  and  Pearne  v.  Coal 
Creek  M.  Co.,  90  Tenn.  619,  18  S.  W.  402,  the  grant  of  minerals 
was  held  to  carry  with  it  an  implied  right  of  way  over  the  surface 
of  the  land  for  purposes  necessary  to  the  work  of  the  mine. 

C.  The  Rule  of  What  is  "Necessity." — The  right  of  way  sought 
to  be  established  must  be  necessary  for  the  reasonable  enjoyment 
of  the  interest  granted.  Mere  convenience  is  never  taken  into  con- 
sideration: Lide  v.  Hadley,  36  Ala.  627,  76  Am.  Dec.  338;  Carey  v. 
Rae,  58  Cal.  159;  Collins  v.  Prentice,  15  Conn.  39,  38  Am.  Dec.  61; 
Woodworth  v.  Raymond,  51  Conn.  70;  Kuhlman  v.  Hecht,  77  111.  570; 
Anderson  v.  Buchanan,  8  Ind.  132;  Ward  v.  Robertson,  77  Iowa,  159, 
41  N.  W.  603;  Hall  v.  McLeod,  2  Met.  98,  74  Am.  Dec.  400;  Martin 
v.  Patin,  16  La.  55;  Warren  v.  Blake,  54  Me.  276,  89  Am.  Dec.  748; 
Kingsley  v.  Gouldsborough  Imp.  Co.,  86  Me.  279,  29  Atl.  1074,  25 
Atl.  502;  Grant  v.  Chase,  17  Mass.  443,  9  Am.  Dec.  161;  Nichols  v. 
Luce,  24  Pick.  102,  35  Am.  Dec.  302;  Morgan  v.  Meuth,  60  Mich. 
238,  27  N.  W.  509;  Bonelli  v.  Blakemore,  66  Miss.  136,  14  Am.  St. 
Rep.  550,  5  South.  228;  Cooper  v.  Maupin,  6  Mo.  624,  35  Am.  Dec. 
456;  Kimball  v.  Cocheco  R.  Co.,  27  N.  H.  448,  59  Am.  Dec.  387; 
Stuyvesant  v.  Woodruff,  21  N.  J.  L.  134,  57  Am.  Dec.  156;  Palmer  v. 
Palmer,  150  N.  Y.  139,  55  Am.  St.  Rep.  653,  44  N.  E.  966;  Bascom 
V.  Cannon,  158  Pa.  225,  27  Atl.  968;  O'Rorke  v.  Smith,  11  R.  I.  259, 
23  Am.  Rep.  440;  Screven  v.  Gregorie,  8  Rich.  (S.  C.)  158,  64  Am. 
Dec.  747;  Pearne  v.  Coal  Creek  M.  Co.,  90  Tenn.  619,  18  S.  W.  402; 
Alley  V.  Carleton,  29  Tex,  74,  94  Am.  Dec.  260;  Wiswell  v.  Minogue, 
57  Vt.  616. 

In  considering  the  construction  of  the  word  "necessity"  it  is  now 
taken  as  "reasonably  necessary":  O'Rorke  v.  Smith,  11  R.  I.  259, 
23  Am.  Rep.  440.  In  that  case  the  court  said:  "If  the  grant  of  way, 
existing  previously  de  facto,  can  be  implied  from  anything  short  of 
necessity,  we  think  at  any  rate  that  the  party  claiming  the  way 
should  be  required  either  to  show,  as  in  Pettingill  v.  Porter,  8  Allen, 
1,  85  Am.  Dec.  671,  that,  without  the  use  of  the  way,  he  will  be 
subjected  to  what,  considering  the  value  of  the  granted  estate,  will 
be  an  excessive  expense;  or  to  show,  as  in  Thompson  v.  Miner,  30 
Iowa,  386,  that  there  is  a  manifest  and  designed  dependence  of  the 
granted  estate  upon  the  use  of  the  way  for  its  appropriate  enjoy- 
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ment,  or  to  adduce  some  other  indication  equally  conclusive."  The 
want  of  a  way  of  necessity  does  not  exist  where  the  one  claiming 
it  has  other  means  of  access  either  over  his  own  land  or  another 
right  of  way:  Cooper  v.  Maupin,  6  Mo.  624,  35  Am.  Dec.  456;  Stuy- 
vesant  v.  Woodruff,  21  N.  J.  L.  134,  47  Am.  Dec.  156;  except  the 
right  that  he  has  is  qualified  and  the  one  he  seeks  is  a  general  one: 
Myers  v.  Dunn,  49  Conn.  71.  A  peculiar  exception  is  made  in  the 
case  of  land  bounded  on  three  sides  by  the  sea.  In  such  case,  as 
access  can  be  had  by  water,  no  way  of  necessity  can  be  called  for 
over  the  land  on  the  fourth  side:  Kingsley  v.  Gouldsborough  Land 
Imp.  Co.,  86  Me.  279,  29  Atl.  1074,  25  L.  E.  A.  502;  but  the  right  con- 
tinues to  exist  notwithstanding  the  original  grantor  conveyed  away 
his  land  before  it  was  sought  to  enforce  the  right:  Taylor  v.  War- 
naky,  55  Cal.  350;  Logan  v.  Stagsdale,  123  Ind.  372,  24  N.  E.  135, 
S  L.  E.  A.  58.  It  is  the  right  of  the  grantor  to  designate  the  way: 
Kripp  v.  Curtis,  71  Cal.  62,  11  Pac.  879;  but  failing  his  doing  so, 
it  devolves  upon  the  grantee:  Palmer  v.  Palme',  150  N.  Y.  139,  55 
Am.  St.  Eep.  653,  44  N.  E.  966. 

D.  Sale  of  Platted  Lands. — Under  this  head  are  cases  which  may 
come  both  within  the  principle  of  ways  of  necessity  and  the  doc- 
trine of  equitable  estoppel.  In  Danielson  v.  Sykes  (Cal.),  109  Pac. 
87,  Mr.  Justice  Shaw  lays  down  the  law  with  a  firm  hand.  He  says: 
■"It  is  a  thoroughly  established  proposition  in  tl\is  state  that,  when 
one  laj's  out  a  tract  of  land  into  lots  and  streets  and  sells  the  lots 
by  reference  to  a  map  which  exhibits  the  lots  and  streets  as  they 
lie  with  relation  to  each  other,  the  purchasers  of  such  lots  have  a 
private  easement  in  the  streets  opposite  their  respective  lots  for 
ingress  and  egress  and  for  any  use  proper  to  a  private  way,  and 
that  this  private  easement  is  entirely  independent  of  the  fact  of 
■dedication  to  public  use,  and  is  a  private  appurtenance  to  the  lots, 
of  which  the  owners  cannot  be  devested,  except  by  due  process  of 
law."  Authorities  are  cited  by  the  learned  judge,  including  Eachus 
V.  Los  Angeles  etc.  Co.,  103  Cal.  614,  42  Am.  St.  Eep.  149,  37  Pac. 
750;  Prescott  v.  Edwards,  117  Cal.  298,  59  Am.  St.  Eep.  186,  49 
Pac.  178;  Cushing-Wetmore  Co.  v.  Gray,  152  Cal.  118,  125  Am.  St. 
Kep.  47,  92  Pac.  70;  and  Gormley  v.  Clark,  134  U.  S.  338,  10  Sup. 
•Ct.  Eep.  554,  33  L.  ed.  909.  The  learned  judge  continues:  "When  a 
lot  conveyed  by  a  deed  is  described  by  reference  to  a  map,  such 
map  becomes  a  part  of  the  deed.  If  the  map  exhibits  streets  and 
alleys,  it  necessarily  implies  or  expresses  a  design  that  such  passage- 
ways shall  be  used  in  connection  with  the  lots,  and  for  the  con- 
venience  of  the   owners  in   going  from  each  lot  to   any   and   all  the 

other  lots  in  the  tract  so  laid  off Where  streets  are  laid  out 

and  exhibited  on  the  ground,  and  no  map  is  made,  but  lots  are  sold 
upon  the  representation  that  such  streets  exist,  the  appurtenant  right 
to  use  the  streets  is  not  expressed  in  the  grant,  and  in  such  cases  it 

is   declared   to    rest    upon    the    doctrine    of    equitable    estoppel 

If  this  implied  grant  is  the  foundation  of  the  doctrine  in  question 
where  the  sale  is  by  reference'  to  a  map,  it  is  difficult  to  perceive 
any  ground  for  a  distinction  which  would  limit  the  appurtenant  way 
to  the  streets  necessary  for  access  to  the  outside  world."  To  the 
same  effect  are  People  v.  Common  Council,  etc.,  of  City  of  Gloversville, 
128  App.  Div.  44,  112  N.  Y.  Supp.  3S7;  In  re  Edgewater  Eoad  in 
City  of  New  York,  122  N.  Y.  Supp.  931. 
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f.  Easements  Created  Expressly  by  Statute. — This  small  branch 
of  the  subject  is  devoted  to  the  creation  by  statute  of  an  easement, 
as  a  rule,  in  favor  of  a  class  and  generally  by  some  special  statute. 
An  illustration  of  this  occurs  in  Yunker  v.  NichoUs,  1  Colo.  551, 
where  the  right  to  convey  water  to  one's  land  over  the  land  of 
another  for  irrigation  purposes  was  acquired  directly  under  the  stat- 
ute and  without  the  necessity  of  a  grant  from  the  owner  of  the 
servient  tenement.  It  was  really  an  easement  of  necessity.  The 
reasoning  in  the  opinion  of  Hallett,  C.  J.,  is  well  founded  on  that 
greater  natural  law:  Citing  West  Eiver  Bridge  Co.  v.  Dix,  6  How. 
507,  12  Ii.  ed.  535,  which  says:  "Into  all  contracts,  whether  made 
between  states  and  individuals,  or  between  individuals  only,  there 
enter  conditions  which  arise  not  out  of  the  literal  terms  of  the  con- 
tract itself.  They  are  superinduced  by  the  pre-existing  and  higher 
authority  of  the  laws  of  nature,  of  nations,  of  the  community  to 
which  the  parties  belong.  They  are  always  presumed,  and  must 
be  presumed,  to  be  known  and  recognized  by  all,  are  binding  upon 
all,  and  need  never,  therefore,  be  carried  into  express  stipulation, 
for  this  could  add  nothing  to  their  force."  Continuing,  the  learned 
judge  said  that  when  the  lands  of  Colorado  were  derived  from  the 
government,  they  were  to  a  large  extent  barren,  and  the  purchasers 
could  have  no  benefit  from  the  grant  without  the  right  to  irrigate 
them.  "It  may  be  said  that  all  lands  are  held  in  subordination 
to  the  dominant  right  of  others,  who  must  necessarily  pass  over 
them  to  obtain  a  supply  of  water  to  irrigate  their  own  lands,  and 
this  servitude  arises,  not  by  grant,  but  by  operation  of  law."  In  a 
note  to  the  case  above  cited  it  is  shown  that  Stewart  v.  Stevens,  10 
Colo.  440,  15  Pac.  786,  decided  that  since  the  adoption  of  the  con- 
stitution of  that  state,  the  taking  of  private  property  for  private 
use  is  prohibited  unless  compensation  be  made,  and  the  legislature 
hag  provided  the  proceedings  necessary  therefor,  but  we  have  intro- 
duced the  case  rather  as  an  illustration  of  the  exercise  of  the  power 
to  create  such  an  easement  by  statute. 

g.  Notice  of  the  Easement. — It  will  readily  be  understood  that 
from  the  definition  of  an  easement,  the  instrument  creating  it  should 
be  recorded  or  notice  otherwise  conveyed  to  those  intended  or  liable 
to  be  affected,  and  that  the  omission  to  record  or  give  notice  of  it 
is  at  the  peril  of  the  one  claiming  to  exercise  the  right.  The  re- 
cording of  the  instrument  operates  as  constructive  notice:  Shannon 
v.  Timm,  22  Colo.  167,  43  Pac.  1021;  Bush  v.  Golden,  17  Conn.  594; 
Willoughby  v.  Lawrence,  116  HI.  11,  56  Am.  Rep.  758,  4  K  E.  356; 
Gibson  v.  Porter,  12  Ky.  Law  Eep.  917,  15  S.  W.  871;  Herrick  v. 
Marshall,  66  Me.  435;  Whitney  v.  Union  B.  Co.,  11  Gray,  359,  71 
Am.  Dec.  715;  Peck  V;  Conway,  119  Mass.  546;  Prescott  v.  Beyer, 
34  Minn.  493,  26  N.  W.  732;  Brewer  v.  Marshall,  19  N.  J.  Eq.  537, 
97  Am.  Dec.  679;  Foote  v.  Manhattan  R.  Co.,  58  Hun,  478,  12  N.  Y. 
Supp.  516;  Gibert  v.  Peteler,  38  Barb.  488;  Varwig  v.  Cleveland  etc. 
R.  Co.,  54  Ohio  St.  455,  44  N.  E.  92;  Pentland  v.  Keep,  41  Wis.  490; 
Joy  V.  St.  Louis,  138  U.  S.  1,  11  Sup.  Ct.  Eep.  243,  34  L.  ed.  843. 
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COOPER  V.  KENNEDY. 

[86  Neb.  119,  124  N.  W.  1131.] 

GEOWING  CHOPS — ^When  Pass  With  Land— Parol  Evidence. 
Growing  crops  are  personal  property  which  pass  by  deed  as  appur- 
tenant to  the  realty,  but  they  may  be  severed  therefrom  by  reser- 
vation evidenced  either  by  parol  agreement  or  by  instrument  in 
writing.  The  vendor  may  show  by  parol  evidence  that  such  crops 
were  reserved  from  the  sale  of  the  land.  (p.  703.) 
(Syllabus  by  the  court.) 

Cordeal  &  MeCarl,  for  the  appellant. 

Morlan,  Ritchie  &  Wolff,  for  the  appellee. 

119  LETTON,  J.  On  the  22d  of  July,  1907,  the  plaintiff 
sold  his  farm  to  defendant  by  warranty  deed;  at  the  same 
time  by  parol  agreement  he  reserved  the  possession  of  the 
land  until  the  1st  of  March,  1908,  and  also  reserved  all  the 
growing  crops  upon  the  land.  Afterward  he  harvested  a 
portion  of  the  crops  without  objection  by  the  defendant.  It 
is  admitted  in  the  answer  that  in  the  latter  part  of  August 
the  defendant  entered  into  a  field  of  corn  on  the  premises, 
gathered  a  portion  of  the  crop,  and  that  on  August  27th  while 
the  plaintiff  was  gathering  com  the  defendant  went  to  the 
field,  forbade  the  plaintiff  from  further  gathering  corn 
therein,  and  commanded  the  plaintiff  to  leave  the  premises, 
and  now  asserts  that  he  is  the  owner  of  the  com.  On  the 
same  day  the  plaintiff  filed  his  petition  alleging  these  facts, 
and  further  alleging  that  the  defendant  threatens  to  enter 
upon  the  land,  to  take  the  corn  and  deprive  the  plaintiff  of 
same,  and  that  the  defendant  is  insolvent  and  cannot  be  com- 
pelled to  respond  in  damages.  No  trespass  is  shown  other 
than  as  above  admitted,  nor  are  there  *^**  any  threats  in 
evidence.  In  this  state  of  the  record  the  writer  is  of  opinion 
that  no  facts  have  been  shown  sufficient  to  authorize  the 
issuance  of  the  extraordinary  writ  of  injunction,  but  a  ma- 
jority of  the  court  are  of  a  contrary  opinion,  and  it  will 
therefore  be  necessary  to  consider  the  principal  question  in 
the  case,  which  is  whether  parol  proof  may  be  made  of  a 
reservation  of  growing  crops  where  no  such  reservation  is 
made  in  the  deed  of  conveyance.  The  authorities  are  irrec- 
oncilable on  this  question.  A  number  of  states  hold  that 
growing  crops,  being  fructus  industriales,  are  personal  prop- 
erty and  do  not  necessarily  pass  with  the  conveyance  of  the 
land ;  that  there  is  a  distinction  between  such  planted  crops 
and  such  products  of  the  soil  as  growing  timber  or  grass, 
which  are  known  as  fructus  naturales,  and  which  pass  with 
the  soil,  unless  separated  and  reserved  by  instrument  in 
writing. 
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In  this  state,  however,  the  question  as  to  whether  such 
crops  will  pass  by  deed  was  discussed  in  the  case  of  In  re 
Estate  of  Andersen,  83  Neb.  8,  131  Am.  St.  Rep.  613,  118  N. 
W.  1108,  and  it  was  held:  ** Until  a  crop  is  severed  from  the 
land  upon  which  it  is  grown,  it  is  such  part  of  the  real  estate 
as  will  pass  by  a  deed  of  conveyance  or  by  a  devise  of  the» 
land,  unless  reservation  thereof  is  made  in  the  deed,  or^ 
there  is  evidence  contained  in  the  will  of  the  testator  that 
the  devisee  of  the  land  should  not  be  entitled  to  the  crop." 
The  question  whether  the  reservation  must  be  made  in  a 
deed  was  not  involved  in  the  case,  so  that  this  portion  of 
the  holding  is  obiter.  The  syllabus  of  the  case  is  as  follows : 
"Unless  reserved,  crops  standing  upon  the  ground,  matured 
or  not,  pass  to  the  grantee  named  in  a  deed  of  conveyance, 
or  to  a  party  to  whom  the  land  is  devised." 

In  an  early  Indiana  case,  Turner  v.  Cool,  23  Ind.  56,  85 
Am.  Dee.  449,  it  was  held  that  the  crop  passed  with  the 
deed,  notwithstanding  a  previous  written  agreement  ex- 
pressly reserving  the  same,  for  the  reason  that  the  prior 
preliminary  contract  could  not  affect  the  terms  of  the  deed 
into  which  the  contract  was  finally  merged.  To  the  same 
effect  is  Brown  v.  Thurston,  56  Me.  126,  96  Am.  Dec.  438, 
*^*  as  respects  a  parol  reservation:  Mcllvaine  v,  Harris,  20 
Mo.  457,  64  Am.  Dec.  196 ;  Gibbons  v.  Dillifigham,  10  Ark. 
9,  50  Am.  Dec.  233;  Chapman  v.  Veach,  32  Kan.  167,  4  Pac. 
100;  Garanflo  v.  Cooley,  33  Kan.  137,  5  Pac.  766;  Kamm- 
rath  V.  Kidd,  89  Minn.  380,  99  Am.  St.  Rep.  603,  95  N.  W. 
213;  Smith  v.  Price,  39  111.  28,  89  Am.  Dec.  284;  Firebaugh 
V.  Divan,  207  111.  287,  69  N.  E.  824.  The  later  Indiana  cases 
have  adopted  the  contrary  rule:  Stoddard  v.  Johnson,  75 
Ind.  20 ;  Hisey  v.  Troutman,  84  Ind.  115. 

In  Aldrich  v.  Bank  of  Ohiowa,  64  Neb.  276,  97  Am.  St. 
Rep.  643,  89  N.  W.  772,  57  L.  R.  A.  920,  it  was  held  that 
growing  crops  do  not  pass  to  the  purchaser  of  the  land  at 
judicial  sale,  so  as  to  defeat  the  rights  of  one  holding  a 
chattel  mortgage  on  them,  following  Foss  v.  Marr,  40  Neb. 
559,  59  N.  W.  122;  Monday  v.  O'Neil,  44  Neb.  724,  48  Am. 
St.  Rep.  760,  63  N.  W.  32.  The  decision  in  these  cases  is 
based  upon  Cassilly  v.  Rhodes,  12  Ohio,  88,  and  Houts  v. 
Showalter,  10  Ohio  St.  124,  and  the  reasoning  of  the  Ohio 
cases  is  based  upon  the  premise  that  such  crops  are  in  law 
regarded  as  personalty.  The  language  of  the  opinion  might 
justify  the  thought  that  it  was  the  idea  of  its  writer  that  a 
deed  would  not  carry  growing  crops  where  no  mention  is 
made  of  them  by  the  parties  either  in  the  conveyance  or  by 
extraneous  writing  or  parol  contract ;  but  this  point  was  not 
involved,  and  we  find  no  difficulty  in  holding  as  the  Ohio 
court  did  in  the  case  of  Baker  v.  Jordan,  3  Ohio  St.  438: 
"In  the  absence  of  any  proof  that  any  other  valid  disposi- 
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tion  of  them  attended  or  had  preceded  the  deed,  that  instru- 
ment would  certainly  convey  them."  The  whole  subject  is 
well  considered  in  that  case.  "While  the  Ohio  statute  as  to 
emblements  passing  to  the  executor  is  mentioned,  it  is  not 
made  the  basis  of  the  decision.  The  following  excerpt  con- 
cisely expresses  the  view  of  the  court:  "A  deed  purports  to 
convey  the  realty.  But  what  is  the  realty?  GroAving  corn 
may  be  a  part  of  it,  for  some  purposes,  but  it  is  generally  to 
be  considered  as  personalty.  If  the  parties  to  a  deed,  either 
by  words  or  their  behavior,  signify  their  understanding  that 
as  between  them  it  is  personalty,  the  law  will  so  regard  it, 
and  will  respect  their  intention  in  the  construction  of  the 
deed.  When  the  evidence  of  such  understanding  ^^^  is  pro- 
duced, it  is  not  to  contradict  the  deed,  for  with  that  it  is 
perfectly  consistent ;  but  it  is  to  show  that  what  in  some  in- 
stances would  go  with  the  lands  as  part  of  the  realty  was,  in 
that  case,  converted  into  personalty  by  the  will  of  the 
parties,  and  thus  to  hold  the  deed  to  its  true  meaning  and 
effect." 

The  Pennsylvania  rule  is  that  growing  crops,  fructus  in- 
dustriales,  are  personal  property,  but  pass  by  conveyance 
with  and  as  appurtenant  to  the  realty,  unless  severed  there- 
from by  reservation  or  exception ;  that  the  vendor  may  show 
such  reservation  by  parol  evidence,  but  that  a  reservation 
of  the  natural  products  of  the  earth,  fructus  naturales, 
must  be  in  writing:  Backenstoss  v.  Stahler's  Admrs.,  33 
Pa.  251,  75  Am.  Dec.  592.  This  is  substantially  the  view 
taken  in  the  following  cases:  Flynt  v.  Conrad,  61  N.  C.  190, 
93  Am.  Dec.  588 ;  Bond  v.  Coke,  71  N.  C.  97 ;  Walton  v. 
Jordan,  65  N.  C.  170 ;  Glass  v.  Blazer  Bros.,  91  Mo.  App.  564 ; 
Cannon  v.  Matthews,  75  Ark.  336,  112  Am.  St.  Rep.  64,  87 
S.  W.  428,  69  L.  R.  A.  827,  5  Ann.  Cas.  478.  In  New  Jersey, 
in  equity,  a  parol  reservation  of  crops  was  allowed  and  en- 
forced, but  this  was  as  a  reformation  of  a  deed :  Hendrick- 
son  V.  Ivins,  1  N.  J.  Eq.  562. 

From  a  consideration  of  these  cases  and  of  the  previous 
decisions  of  this  court,  we  are  satisfied  to  declare  that, 
though  growing  crops  are  personal  property,  they  pass  by 
deed  as  appurtenant  to  the  realty,  but  they  may  be  severed 
therefrom  by  reservation  either  by  parol  agreement  or  by 
instrument  in  writing,  and  that  the  vendor  may  show  by 
parol  evidence  that  such  crops  were  reserved  from  the  sale 
of  the  land.  Such  crops  may  be  sold  upon  execution  as  per- 
sonal chattels,  or  they  may  be  conveyed  by  a  verbal  contract. 
In  the  absence  of  a  reservation,  such  crops  pass  by  the  deed; 
but  a  reservation  is  a  collateral  contract  which  may  exist  at 
the  same  time  as  a  contract  to  convey  the  real  estate.  Of 
course,  in  case  of  a  dispute,  written  evidence  of  such  con- 
tract would  be  of  a  much  more  satisfactory  nature;  but  in 
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this  case,  where  the  undisputed  evidence  shows  that  the 
vendor  remained  in  possession  ^^^  of  the  land  and  crops  and 
harvested  the  small  grain  upon  the  same  without  objection 
or  interference  by  the  defendant,  that  defendant  admitted 
the  plaintiff's  right  to  the  crop  to  others,  and  that  it  was 
only  after  he  had  become  dissatisfied  in  some  respects  that 
he  claimed  the  right  to  the  crops,  there  is  no  room  for  doubt 
or  controversy  as  to  the  rights  of  the  parties. 

Adopting  this  rule,  the  plaintiff  is  entitled  to  retain  the 
crops,  and  the  judgment  of  the  district  court  is  affirmed. 


For  Authorities  v/pon  t}^e  Question  Decided  in  the  Principal  Case,  see 
the  xwte  to  In  re  Estate  of  Andersen,  131  Am.  St.  Bep.  617. 


KOVARIK  V.  SALINE  COUNTY. 

[8C  Neb.  440,  125  N.  W.  1082.] 

BBIDOES — ^Duty  to  Maintain  Bridges  of  Sufficient  Strengtli. — 
"In  constructing  and  maintaining  a  bridge  for  public  use,  a  munici- 
pality is  not  limited  in  its  duty  by  the  ordinary  business  use  of 
the  structure,  but  is  required  to  provide  for  what  may  be  fairly  an- 
ticipated for  the  proper  accommodation  of  the  public  at  large  in  the 
various  occupations  which,  from  time  to  time,  may  be  pursued  in 
the  locality  where  it  is  situated":  Seyfer  v.  County  of  Otoe,  66  Neb. 
566,  92  N.  W.  756.     (pp.  706,  707.) 

BBIDGES — Bight  of  Traveler  to  Assume  Safety  of  Bridge. — 
"A  party  attempting  to  cross  a  bridge  which  is  a  part  of  a  highway, 
in  the  absence  of  notice  to  the  contrary,  or  facts  sufficient  to  put  him 
on  inquiry,  has  a  right  to  assume  that  it  is  reasonably  safe  for  the 
accommodation  of  the  public  at  large  in  the  various  occupations  pur- 
sued in  the  locality  where  the  bridge  is  situated":  City  of  Central 
City  V.  Marquis,  75  Neb.  233,  106  N.  W.  221.     (p.  708.) 

BBIDGES — ^Ihity  to  Maintain  Bridges  of  Sufficient  Strength. — 
The  sufficiency  and  state  of  repair  of  bridges  upon  public  highways 
referred  to  in  section  117,  chapter  78,  Compiled  Statutes  of  1909, 
must  be  applied  to  the  uses  to  which  a  bridge  is  ordinarily  exposed 
prior  to  and  at  the  time  of  the  accident  by  which  it  may  be  claimed 
injury  to  person  or  property  was  suffered.  It  should  be  sufficient 
to  meet  the  present  ordinary  necessities  of  the  public,     (pp.  706,  708.) 

BBIDGES. — ^Where  Heavy  Engines  and  Threshing  Outfits  have 
come  into  common  use,  which  are  from  necessity  removed  from  place 
to  place  over  highways  and  bridges,  the  burden  is  upon  a  county  to 
provide  suitable  bridges  to  the  same  extent  as  if  such  engines  and 
outfits  had  been  in  common  use  at  the  time  the  bridges  were  con- 
structed or  repaired.     (By  the  editor.)      (p.  708.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Bartos  &  Bartos  and  Hall,  Woods  &  Pound,  for  the  ap- 
I)€llant. 

Ralph  D.  Brown  and  Glenn  N.  Venrick,  for  the  appellee. 
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^1  REESE,  C.  J.  This  action  was  instituted  in  the  dis- 
trict court  for  Saline  county  for  the  purpose  of  recovering 
the  value  of  a  traction  steam-engine  and  threshing-machine 
■which  were  practically  destroyed  by  the  breaking  and  fall- 
ing of  a  bridge  across  Blue  river  in  said  county.  A  bridge, 
known  as  a  * 'King  Iron  Bridge,"  was  constructed  across 
said  river  in  1891,  the  same  being  composed  of  material 
taken  from  another  location  where  it  had  served  as  a  similar 
bridge  from  1876  until  its  removal  to  the  location  where  the 
alleged  accident  occurred.  The  suit  is  for  the  value  of  the 
property  destroyed  by  and  in  the  wreck.  The  defendant 
filed  its  answer  traversing  the  averments  of  the  petition  in 
all  matters  not  admitted,  and  presented  a  counterclaim  for 
the  damages  arising  from  the  injury  to  the  bridge  in  ques- 
tion. Suitable  replies  were  filed,  and  the  '*^^  issues  were 
fully  made  up.  It  is  not  deemed  necessary  to  further  notice 
the  pleadings,  as  they  appear  to  have  been  well  and  properly 
formed  and  contain  all  necessary  issues  for  a  case  of  the  kind. 
A  jury  trial  was  had  which  resulted  in  a  verdict  in  favor 
of  defendant  upon  the  demand  of  plaintiff  and  in  favor  of 
plaintiff  upon  the  cross-demand  of  defendant,  which  was,  in 
effect,  that  neither  party  was  guilty  of  negligence  or  had 
any  cause  of  action  against  the  other.    Plaintiff  appeals. 

A  large  volume  of  evidence  is  presented  in  the  bill  of  ex- 
ceptions and  which  is  conflicting  in  many  important  par- 
ticulars. It  is  disclosed  that  plaintiff  was  the  owner  of  a 
sixteen  horse-power  traction  engine  and  threshing-machine 
of  the  combined  weight  of  from  twenty-five  thousand  to 
thirty  thousand  pounds,  and  that  he  attempted  to  cross  the 
bridge  in  question  with  his  outfit,  when  the  bridge  went 
down,  destroying  the  machinery — or  nearly  so — and  injur- 
ing the  bridge  structure  to  such  an  extent  as  to  render  many 
parts  of  it  practically  worthless.  The  span  of  the  bridge 
was  ninety  feet  and  was  what  is  known  as  a  "rainbow 
truss. ' '  Plaintiff  testified  that  he  pulled  up  onto  the  edge  of 
the  bridge  far  enough  to  cause  the  front  wheels  of  the 
thresher  to  pass  over  the  caps  of  the  bridge  at  that  end  to 
prevent  it  from  running  backward  off  the  approach,  then 
slackened  the  speed  of  the  engine  and  uncoupled  the 
thresher  by  drawing  the  pin  which  held  it  to  the  engine,  for 
the  purpose  of  leaving  the  thresher  to  be  drawn  across  by  a 
team  after  the  engine  had  passed  over,  when  the  bridge  gave 
way,  precipitating  him  and  the  engine  to  the  river  some 
eighteen  or  twenty  feet  below,  followed  by  the  thresher. 
This  appears  to  have  been  the  custom  of  the  owners  of 
threshing  outfits  where  the  strength  and  stability  of  bridges 
were  not  known  to  be  ample,  and  where  the  approach  was 
so  steep  as  to  render  the  pulling  of  the  thresher  onto  the 
bridge  with   a  team  impracticable.    It  is  claimed  by  the 
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county  that  the   circumstances   and   conditions    appearinoj 
after  the  wreck,  taken  in  connection  with  statements  alleged 
to  have  been  made  by  plaintiff  after  the  accident,  show  that 
'*'*^  the  thresher  was  not  uncoupled  from  the  engine,  and 
that  plaintiff  attempted   to   cross  with   the   two   machines 
coupled  together,  and  thereby  negligently  imposed  a  greater] 
strain  upon  the  bridge  than  it  could  support.     There  was] 
evidence  tending  to  show  that,  at  the  time  the  bridge  was] 
originally  constructed  in   1876   and  removed   in   1891,   the] 
method  of  transportation  of  heavy  loads  over  highways  and] 
bridges  of  the  county  was  with  lighter  appliances  than  dur- 
ing the  year  1907,  when  the  accident  occurred ;  that  there] 
were  heavier  engines  and  threshers  in  use  in  1907  than  plain- 
tiff's,  some   engines   being   of  the    capacity   of  twenty-six*! 
horse-power.     It   is    contended   by   defendant   that    if   the 
bridge  was  of  sufficient  strength  in   1891   to   support  the 
heaviest  loads  then  in  common  use,  and  that  as  repaired  ia 
1906  it  was  continued  to  be  of  that  strength  and  capacity, 
the  county  had  performed  its  whole  duty  to  the  public,  and 
could  not  be  held  for  accidents  occurring  by  reason  of  the 
common  use  of  heavier  loads,  so  increased  after  the  original 
construction  of  the  bridge,  and  in  support  of  that  theory 
refers   to    the    evidence   which,   with    practical    unanimity, 
shows  that  at  that  time   (1876  and  1891)   the  traction  en- 
gines in  common  use  were  six,  eight  and  ten  horse-power, 
and  therefore  much  lighter  than  those  which  came  into  com- 
mon use  at  a  later  date.    As  to  the  strength  and  capacity  of 
the  bridge  to  sustain  loads,  in  addition  to  its  own  weight, 
with  safety,  there  was  also  a  conflict.     One  engineer,  who 
examined  it  soon  after  the  accident  and  took  measurements 
of  many  of  its  parts,  condemned  the  bridge  in  very  positive 
terms,  while  other  witnesses  who  had  had  experience  as  con- 
tractors and  builders,  and  who  showed  expert  knowledge, 
deemed  it  sufficient. 

Complaint  is  made  by  plaintiff  of  the  eighth  instruction 
given  to  the  jury  by  the  court  upon  its  own  motion.  It  is 
as  follows:  "A  county  cannot  be  held  as  an  insurer  of  those 
who  have  occasion  to  use  a  county  bridge.  If  the  defect  in 
a  bridge  from  which  injury  and  damages  occur  to  the  person 
using  it  is  a  latent  defect,  not  discernible  *'*'*  from  the 
ordinary  tests  and  examinations  usually  made  to  ascertain  its 
condition,  and  if  those  charged  with  such  examinations  have 
not  been  negligent  in  their  duty  in  that  regard,  the  county 
cannot  be  held  liable  for  damages  caused  by  such  latent  and 
undiscoverable  defects.  Nor  are  counties  bound,  when  con- 
structing bridges,  to  anticipate  uses  not  then  known  and 
existing,  which  are  not  within  the  ordinary  experience  at 
the  time  of  the  building  of  the  bridge.  So,  in  repairing  said 
bridges,  the  counties  have  performed  their  whole  legal  duty 
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when  they  have  put  them  in  as  good  condition  of  strength 
and  soundness  as  will  make  them  as  secure  as  new  bridges 
of  the  same  kind  and  plan." 

The  principal  objection  is  made  to  the  closing  portion  of 
the  instruction,  wherein  the  jury  were  told:  "Nor  are 
counties  bound,  when  constructing  bridges,  to  anticipate 
uses  not  then  known  and  existing,  which  are  not  within  the 
ordinary  experience  at  the  time  of  the  building  of  the 
bridge.  So,  in  repairing  said  bridges,  the  counties  have  per- 
formed their  whole  legal  duty  when  they  have  put  them  in 
as  good  condition  of  strength  and  soundness  as  will  make 
them  as  secure  as  new  bridges  of  the  same  kind  and  plan." 
There  can  be  no  reasonable  doubt  but  that  the  obligation  of 
a  county  in  connection  with  its  bridges  is  a  continuing,  and, 
in  some  degree,  a  shifting  one.  Section  117,  chapter  78  of 
the  Compiled  Statutes  of  1909,  provides:  "If  special  damage 
happens  to  any  person,  his  team,  carriage,  or  other  property 
by  means  of  insufficiency,  or  want  of  repairs  of  a  highway 
or  bridge,  which  the  county  or  counties  are  liable  to  keep  in 
repair,  the  person  sustaining  the  damage  may  recover  in  a 
case  against  the  county,"  etc.  This  section  clearly  imposes 
upon  the  counties  of  the  state  the  duty  of  maintaining  the 
sufficiency,  as  well  as  the  repairs,  of  their  bridges;  and  in 
Seyfer  v.  County  of  Otoe,  66  Neb.  566,  92  N.  W.  756,  it  was 
held,  and  is  stated  in  the  syllabus,  that,  "in  constructing  and 
maintaining  a  bridge  for  public  use,  a  municipality  is  not 
limited  in  its  duty  by  the  ordinary  business  use  of  the 
structure,  but  is  required  to  provide  for  "^^  what  may  be 
fairly  anticipated  for  the  proper  accommodation  of  the 
public  at  large  in  the  various  occupations  which,  from  time 
to  time,  mav  be  pursued  in  the  localitv  vrhere  it  is  situated." 
In  City  of  Central  City  v.  Marquis,  75  Neb.  233,  106  N.  W. 
221,  the  commissioner  in  writing  the  opinion  says:  "The  evi- 
dence shows  conclusively  that  the  use  of  traction  engines  on 
the  highways  in  that  locality  had  been  common  for  some 
years.  Therefore  the  use  of  the  bridge  in  moving  such  en- 
gines was  one  which  might  have  been  fairly  anticipated  by 
the  defendant  and  for  which  it  was  bound  to  provide." 

The  sufficiency  and  state  of  repair  referred  to  in  the  sec- 
tion, as  above  quoted,  must,  of  necessity,  refer  to  the  uses 
to  which  a  bridge  is  exposed  at  and  about  the  time  of  the 
happening  of  the  accident.  Any  other  conclusion  would 
admit  of  the  construction  of  a  bridge  sufficient  for  present 
necessities,  but  which  would  be  clearly  inadequate  fifty  or 
seventy-five  years  thereafter.  The  evidence  tended  to  show 
that  the  usual  "life"  of  a  bridge  of  the  class  to  which  the 
one  in  question  belonged  is  from  fifty  to  seventy-five  years. 
The  plan  of  this  bridge  was  adopted  in  1876,  and  the  iron 
framework    constructed    at    that    time.     At    that    date    the 
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country  in  Saline  county  was  but  slightly  developed,  and 
was,  to  all  intents  and  purposes,  a  new  country.  In  the  more 
than  thirty  years  intervening  between  that  time  and  the  date 
of  the  accident  in  1907,  the  country  had  been  brought  under 
a  high  state  of  cultivation,  and  the  burdens  imposed  upon 
bridges  on  the  public  highways  have  fully  kept  pace  with 
improvements  and  the  changes  in  the  method  of  transporta- 
tion. At  the  time  of  the  original  construction  of  the  bridge 
the  appliances  used  in  transportation  are  shown  to  have  been 
comparatively  light.  The  fact  that  the  bridge  was  removed 
in  1891  and  placed  in  the  position  where  the  accident  oc- 
curred, or  repaired  in  1906,  can  make  no  difference  as  to  de- 
fendant's  liability.  The  whole  question  as  to  the  sufficiency 
of  the  bridge  to  meet  the  usual  and  ordinary  demands  of  the 
public  must  be  measured  by  what  those  demands  were  at 
and  prior  to  ^*  the  date  of  its  fall.  It  is  true  that  the 
county  cannot  be  held  liable  for  the  negligence  of  persons 
injured,  or  whose  property  may  be  damaged  6r  destroyed, 
or  for  accidents  occurring  from  unusual  and  unreasonable 
burdens  upon  its  bridges,  but  its  duties  and  obligations  must 
keep  pace  with  the  reasonable  necessities  of  the  public.  If 
it  is  true,  as  claimed  by  plaintiff,  that  engines  and  thresh- 
ing outfits  of  the  size  and  weight  of  his  were  in  common  use 
and  were  of  necessity  removed  from  place  to  place  over  and 
along  the  highways  and  across  streams  and  bridges,  the 
burden  was  upon  the  county  to  provide  suitable  highways 
and  bridges  to  the  same  extent  as  if  they  had  been  in  com- 
mon use  at  the  time  the  bridge  was  constructed  or  repaired. 
The  fact  that  a  bridge  of  a  certain  design  and  plan  was  at 
one  time  suitable  and  sufficient  for  the  demands  of  the  public 
is  not  conclusive  proof  that  it  will  continue  so,  notwithstand- 
ing the  change  of  requirements  of  the  public  at  a  later  date. 
The  evidence  tended  to  show  a  change  in  the  size  and  weight 
of  traction  engines  in  common  use  some  years  before  the 
accident  occurred.  The  obligation  of  the  county  to  maintain 
the  "sufficiency"  of  the  bridge  would  have  to  be  measured 
thereby,  in  the  absence  of  negligence  on  the  part  of  the 
person  suffering  damages.  In  the  syllabus  to  Citv  of  Central 
City  V.  Marquis,  75  Neb.  233,  106  N.  W.  221,  it  is  said:  "A 
party  attempting  to  cross  a  bridge  which  is  a  part  of  a  high- 
way in  the  absence  of  notice  to  the  contrary,  or  facts  suffi- 
cient to  put  him  on  inquiry,  has  the  right  to  assume  that  it 
is  reasonably  safe  for  the  accommodation  of  the  public  at 
large  in  the  various  occupations  pursued  in  the  locality 
where  the  bridge  is  situated."  We  are  of  the  opinion  that 
the  court  erred  in  giving  the  part  of  the  instruction  to  which 
reference  is  made.  If  the  contention  of  plaintiff  is  correct, 
that  engines  of  the  size  and  weight  of  his  were  in  common 
use  at  and  for  any  reasonable  time  before  the  accident,  it 
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was  the  duty  of  the  county  to  see  to  it  that  the  bridge  was 
capable  of  meeting  any  ordinary  demand.  We  deem  this 
a  reasonable  rule,  and,  while  contrary  decisions  are  cited 
'^'^  by  defendant,  it  is  well  supported  by  authority :  Ander- 
son V.  City  of  St.  Cloud,  79  Minn.  88,  81  N.  W.  746 ;  Yordy 
V.  Marshall  County,  80  Iowa,  405,  45  N.  W.  1042;  Schlensig 
V.  Monona  County,  126  Iowa,  625,  102  N.  W.  514;  Perry  v. 
Clarke  County,  120  Iowa,  96,  94  N.  W.  454 ;  Commissioners  v. 
Coffman,  60  Ohio  St.  527,  54  N.  E.  1064,  48  L.  R.  A.  455.  We 
do  not  mean  by  this  to  announce  an  inflexible  rule  that  it  is 
the  duty  of  the  county  to  provide  safe  passage  for  extra- 
ordinary heavy  loads  at  each  and  all  of  its  bridges  across 
streams.  It  might  be,  in.  counties  where  bridge  burdens  are 
heavy,  as  with  defendant,  that  with  safe  bridges  at  reasonable 
distances  apart,  and  suitable  notices  of  warning  conspicuously 
posted  at  others  giving  their  capacity  when  not  considered  suf- 
ficient for  loads  exceeding  a  certain  weight,  the  requirements 
of  the  law  might  be  met.  That  question,  however,  is  not  in- 
volved in  this  case  and  is  not  decided. 

As  we  have  seen,  the  bridge  was  repaired  to  some  extent  in 
1906.  Plaintiff  requested  the  court  to  give  the  following  in- 
struction to  the  jury:  "In  maintaining  a  bridge  for  public 
use,  the  county  is  not  limits  in  its  duty  by  the  ordinary  busi- 
ness use  of  the  structure,  nor  is  it  bound  to  provide  for  the 
support  of  extraordinary  or  unreasonably  heavy  loads ;  but  it 
is  only  required  to  provide  for  what  may  be  fairly  anticipated 
for  the  proper  aecommodation  of  the  public  at  large,  in  the 
\arious  occupations  which  from  time  to  time  may  be  pursued 
in  the  locality  where  the  bridge  is  situated.  Whether  or  not 
the  county  should  have  fairly  anticipated  the  use  of  traction 
engines  in  the  community  at  the  time  it  was  repaired  is  for 
you  to  determine  from  the  evidence  before  you."  This  in- 
struction was  refused.  We  think  it  a  fair  statement  of  the 
law  and  should  have  been  given ;  at  least,  it  was  as  favorable 
to  defendant  as  it  was  in  anywise  entitled  to  or  could  reason- 
ably have  expected. 

A  number  of  other  alleged  errors  are  presented  by  plaintiff, 
but  it  is  believed  that  they  need  not  be  considered  as  they  will 
probably  not  arise  upon  another  trial. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
is  remanded  for  further  proceedings. 

Reversed. 


The  Right  to  Operate  Traction  Engines  in  Highways  is  discussed  in 
Covington  County  v.  Collins,  92  Miss.  330,  131  Am.  St.  Eep.  527,  and 
note. 

As  to  the  Duty  of  a  County  to  Maintain  Bridges  in  a  safe  condition, 
see  Board  of  Commissioners  v.  Pearson,  120  Ind.  426,  16  Am.  St.  Rep. 
325.  That  a  county  is  not  liable  for  negligence  in  the  construction 
and  maintenance  of  bridges,  unless  made  so  by  statute,  see  Davis  v.. 
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Ada  County,  5  Idaho,  126,  95  Am,  St.  Rep.  166.  When  commission- 
ers of  a  county  have  maintained  a  bridge  in  proper  repair,  as  orig- 
inally planned  and  erected  in  a  small  village,  the  county  is  not  liable 
for  failure  of  the  commissioners,  in  the  exercise  of  a  proper  dis- 
cretion, to  anticipate  the  growth  of  the  village  into  a  city,  or,  in 
the  exercise  of  that  discretion,  for  a  like  failure  to  determine  the 
necessity  for  a  new  bridge,  or  for  improvements  necessary  to  meet 
the  demands  of  a  greatly  increased  travel,  or  to  anticipate  that 
horses  would  become  frightened  and  unmanageable  on  the  wagon- 
road,  and  that  injuries  might  thereby  be  inflicted  upon  foot-passen- 
gers: Lehigh  County  v.  Hoffort,  116  Pa.  119,  2  Am.  St.  Rep.  587. 


TRINIDAD  ASPHALT  MANUFACTURING  COMPANY  v. 
BUCKSTAFF  BROTHERS  MANUFACTURING  COM- 
PANY. 

'  [86  Neb.  623,  126  N.  W.  293.] 

CONTRACT — Right    of     One    Party   to    Stop    Performance. — 

"Where  a  contract  is  executory,  one  party  has  the  legal  right  to  stop 
performance  on  the  other  side  by  an  explicit  direction  to  that  effect, 
subjecting  himself  to  such  damage  as  will  compensate  the  other  party 
for  being  stopped  in  the  performance  of  his  part  at  that  stage  in 
the  execution  of  the  contract:  Backes  v.  Schlick,  82  Neb.  289.  (p. 
712.) 

SALE — Remedy  of  Seller  Where  Buyer  Refuses  to  Accept. — 
Where  a  buyer  wrongfully  neglects  or  refuses  to  accept  and  pay  for 
goods  under  an  executory  contract  for  sale,  the  seller  may  maintain 
an  action  against  him  for  damages,  and  the  measure  of  damages  is 
the  loss  directly  and  naturally  resulting  in  the  ordinary  course  of 
events  from  the  breach  of  the  contract.  Ordinarily,  it  is  the  differ- 
ence between  the  contract  price  and  the  market  price  at  the  time  and 
place  where  the  goods  ought  to  have  been  accepted,     (pp.  712,  714.) 

DEPOSITION — Failure  of  Clerk  to  AfSLx  Filing  Mark.— Where 
a  deposition  has  been  actually  delivered  to  the  clerk  of  the  district 
court  for  filing  a  sufficient  length  of  time  before  the  trial,  the  fact 
that  the  clerk  failed  to  place  a  filing  mark  upon  the  wrapper  could 
not  deprive  the  party  filing  of  the  right  to  use  the  deposition,  (p. 
714.) 

SALE — Countermand  by  Buyer,  Waiver  by  Taking  Portion  of 
Goods. — Where,  after  a  buyer  had  countermanded  an  order  for  goods, 
the  seller  refused  to  recognize  the  countermand  and  delivered  the 
goods  according  to  contract,  and  the  buyer,  when  notified  by  the 
carrier,  went  to  the  station  and  took  a  portion  of  the  goods  for  the 
purpose  of  testing  the  same,  he  thereby  treated  the  contract  as  still 
being  in  force,  and  waived  the  countermand,  his  action  being  incon- 
sistent with  his  contention  that  the  contract  was  not  then  in  effect. 
(pp.  714,  715.) 

SALE  —  Nonacceptance  —  Action  for  Price  —  Instructions. — 
Where  the  seller  in  an  executory  contract  for  the  sale  of  goods  which 
were  delivered  to  a  carrier  for  the  buyer  receives  notice  that  the 
buyer  will  not  accept  the  goods,  and,  notwithstanding  such  notice, 
brings  an  action  against  the  buyer  for  goods  sold  and  delivered,  it 
is  error  to  instruct  the  jury  that,  if  they  find  for  plaintiff,  he  is 
entitled  to  recover  the  purchase  ijrice  of  the  goods,  since  the  allega- 
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tions  of  the  petition  as  to  sale  and  delivery  and  the  proof  do  not 
agree,     (p.  715.) 

SALE — Remedy  of  Seller  Wlieii  Buyer  Refuses  to  Accept. — 
Where  title  to  goods  has  not  passed,  and  where  the  contract  is 
executory,  the  only  remedy  of  the  seller,  where  the  buyer  refuses  to 
accept  the  goods,  is  to  sue  for  his  damages  for  breach  of  the  con- 
tract.'   (p.  715.) 

(Syllabi  by  the  court.) 

Charles  0.  Whedon,  for  the  appellant. 

Robert  S.  Moekett,  for  the  appellee. 

624  LETTON,  J.  This  action  was  brouorht  to  recover  the 
sum  of  two  hundred  and  fifteen  dollars,  with  interest,  alleged 
to  be  dne  upon  a  written  contract  for  the  manufacture  of  roof- 
ing.    Omitting  unessential  details,  the  contract  is  as  follows: 

''Date  1-19-05.    No. .    Trinidad  Asphalt  Mfg.  Co..  St. 

Louis,  ]Mo.  Please  ship  Buckstaff  Bros.  Mfg.  Co.  When 
April  1st  05  at  Lincoln,  Neb.     Terms  30  days,  2%  10  days; 

via  .     Delivered  F.  0.  B.  St.  Louis.     100  rolls  5  ply 

Shellap  roofing,  per  roll,  $2.15.  This  order  is  not  subject  to 
cancellation.  Salesman,  J.  C.  Hitzman.  (Signed)  Buckstaff 
Bros.  Mfg.  Co." 

The  petition  avers  that  at  the  time  of  taking  the  order  the 
vendee  was  notified  by  the  salesman  that  the  sales  of  this  par- 
ticular grade  of  roofing  were  so  small  that  it  was  not  carried 
in  stock.  It  further  alleges  that,  after  the  contract  was  en- 
tered into  for  the  sale  of  the  roofing,  it  was  manufactured  by 
the  plaintiff,  and  was  shipped  according  to  the  contract,  but 
that  defendant  refuses  to  pay  the  amount  due. 

The  answer  admits  that  the  vendee  ordered  the  roofing  at 
the  price  specified  in  the  petition,  but  alleges  that  it  relied 
upon  certain  material  representations  as  to  the  quality  of  the 
roofing;  that  a  short  time  afterward  it  ascertained  that  these 
representations  were  false,  and  that  on  the  15th  of  March, 
1905,  it  countermanded  the  order,  notified  the  vendor  not  to 
deliver  the  roofing,  and  ****  that  it  would  not  receive  it ;  and 
further  alleges  that  it  has  never  received  or  accepted  the  same. 

The  evidence  shows  that  the  roofing  was  ordered  in  January 
to  be  delivered  upon  the  1st  of  April ;  that  the  order  was  dis- 
tinctly and  positively  countermanded  by  letter  on  March 
15th;  that  on  April  1st  the  vendor  delivered  the  roofing  to 
the  Chicago,  Burlington  and  Quincy  Railway  Company,  a 
common  carrier  at  St.  Louis,  Missouri,  acccording  to  the  con- 
tract ;  and  that  the  roofing  was  delivered  at  the  station  of  the 
carrier  in  Lincoln,  Nebraska,  soon  afterward.  Except  as  to 
the  quality  of  the  roofing,  the  only  material  fact  disputed  is 
whether  or  not  the  salesman  told  the  purchaser  at  the  time  of 
the  order  that  the  goods  were  not  kept  in  stock,  but  were 
manufactured  as  ordered.  Mr.  Buckstaff  testifies  he  was  told 
the  goods  were  in  stock  and  could  be  shipped  any  time,  but 
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that  he  told'  the  plaintiff's  agent  that  he  could  not  use  it  until 
April  1st,  while  the  salesman  testifies  he  said  this  grade  was 
only  made  up  when  ordered. 

The  principal  question  presented  by  the  briefs  is  whether 
the  plaintiff  is  entitled  to  sue  upon  the  contract  and  recover 
the  purchase  price  of  the  goods  sold,  when  the  vendee  spe- 
cifically countermanded  the  order  before  delivery,  and  notified 
the  vendor  that  it  would  not  accept  the  same.  The  plaintiff 
contends  that  this  is  a  contract  for  goods  to  be  specially  manu- 
factured for  the  buyer,  while  defendant  considers  it  an  ordi- 
nary executory  contract  for  the  sale  of  goods.  Taking  the 
position  of  the  plaintiff  as  disclosed  by  the  evidence  on  its  be- 
half, the  roofing  ordered  was  one  of  its  usual  grades,  made  up 
according  to  certain  fixed  specifications,  and  sold  as  an  ordi- 
nary article  of  trade  to  any  person  who  desired  to  purchase. 
There  was  no  special  condition  or  requirement  in  the  order. 
It  was  for  an  article,  a  sample  of  which  had  been  shown  to  the 
buyer,  and  as  to  which  it  was  a  matter  of  indifference  to  him 
whether  it  was  then  on  hand  or  had  to  be  manufactured.  It 
was  made  up  before  the  ®^®  countermand,  so  that  the  situa- 
tion at  that  time  was  the  same  as  if  the  goods  had  been  in- 
stock,  save  perhaps  with  regard  to  the  marketable  quality  of 
goods  of  such  nature.  The  case  was  similar  to  an  order  for 
lumber,  still  in  the  tree,  or  for  flour,  yet  unground,  or  hops, 
still  un gathered,  or  shingles,  not  sawed  at  the  time  the  order 
was  given,  but  countermanded  after  manufactured,  and  before 
the  time  for  delivery.  Where  goods  have  been  ordered  from 
a  manufacturer,  and  during  the  process  of  manufacture,  or 
before  the  order  has  been  made  up,  the  order  is  canceled;  or 
where  goods  have  been  ordered  from  a  wholesaler,  and  before 
the  goods  are  delivered,  either  to  the  carrier  or  to  the  pur- 
chaser, the  buyer  directly  countermands  the  order,  and  noti- 
fies the  seller  that  he  will  not  comply  with  the  contract  nor 
accept  the  goods,  the  law  is  well  settled  by  prior  adjudications 
in  this  court,  as  well  as  by  many  decisions  of  other  courts  in 
England  and  in  this  country,  that  the  purchaser  under  such 
an  executory  contract  of  sale  may  always  countermand  or 
cancel  his  order  by  a  direct  declaration  to  that  effect  to  the 
vendor,  although  he  thereby  makes  himself  liable  to  respond 
in  damages  to  the  other  party  for  whatever  loss  he  has  suffered 
by  reason  of  the  countermand  having  been  given  at  that  time, 
or  at  that  stage  in  the  progress  of  the  execution  of  the  con- 
tract. The  remedy  of  the  injured  party  is  an  action  for  a 
breach  of  the  contract,  and  not  one  upon  the  contract  for 
goods  sojid,  or  for  labor  and  materials:  2  Mechem  on  Sales, 
sec.  1092.  Mr.  Mechem  cites  cases  showing  that,  in  many 
jurisdictions,  "he  is  entitled  to  pursue  his  remedy  at  once,  the 
direction  of  the  defendant  not  to  proceed  being  equivalent, 
for  this  purpose,  to  an  absolute  physical  prevention  by  the 


April,  1910.]     Trinidad  etc.  Co.  v.  Buckstaff  etc.  Co.    713 

defendant,"  though  other  courts  hold  that  he  must  await  the 
time  for  delivery  or  completion  of  the  contract:  See  note  4 
to  2  Mechem  on  Sales,  sec.  1089. 

In  this  state  this  rule  was  first  announced  in  Funke  v. 
Allen,  54  Neb.  407,  69  Am.  St.  Rep.  716,  74  N.  W.  832,  over- 
ruling a  dictum  in  Lincoln  Shoe  Mfg.  Co.  v.  Sheldon,  44  Neb. 
279,  62  N.  W.  480.  The  rule  in  the  Funke  ^^t  ^^^^  has  been 
followed  in  Western  Union  Tel.  Co.  v.  Nye  &  Schneider  Co., 
70  Neb.  251,  97  N.  W.  305,  63  L.  R.  A.  803 ;  Murphy  Co.  v. 
Exchange  Nat.  Bank,  76  Neb.  573,  107  N.  W.  845 ;  Backes  v. 
Schlick,  82  Neb.  289,  117  N.  W.  707;  Hixon  Map  Co.  v. 
Nebraska  Post  Co.,  5  Neb.  (Unof.)  388,  98  N.  W.  872.  The 
ease  in  this  state  most  nearly  conforming  in  its  facts  to  the 
instant  case  is  Murphy  Co.  v.  Excliange  Nat.  Bank,  76  Neb. 
573,  107  N.  W.  845.  In  this  case  an  order  had  been  given 
by  a  bank  for  two  hundred  and  fifty  calendars  and  calendar 
tubes  to  be  delivered  on  or  about  December  1st.  The  order 
was  countermanded  in  April,  but  the  seller  refused  to  abide 
by  it,  and  the  goods  were  shipped  and  refused.  An  action 
was  brought  for  the  contract  price.  It  was  held  that  the 
vendor  had  a  right  of  action  for  damages  for  breach  of  the 
contract,  but  not  a  right  of  action  upon  the  contract  for  the 
agreed  price  of  the  goods.  A  similar  condition  existed  in 
Hixon  Map  Co.  v.  Nebraska  Post  Co.,  5  Neb.  (Unof.)  388,  98 
N.  W.  872.  That  this  is  the  general  rule  is  established  by 
the  following  cases  in  other  jurisdictions:  Gibbons  v.  Bente, 

51  Minn.  499,  53  N.  W.  756,  22  L.  R.  A.  80;  Roehm  v.  Horst, 
178  U.  S.  1,  20  Sup.  Ct.  Rep.  780,  44  L.  ed.  953 ;  Hincklev  v. 
Pittsburgh  Bessemer  Steel  Co.,  121  U.  S.  264,  7  Sup.  Ct.  Rep. 
875,  30  L.  ed.  967.  See,  also,  cases  cited  in  Funke  v.  Allen, 
54  Neb.  407,  69  Am.  St.  Rep.  716,  74  N.  W.  832. 

A  case  from  another  state,  almost  identical  with  this  in 
principle,  is  Unexcelled  Fire-works  Co.  v.  Polites,  130  Pa.  536, 
17  Am.  St.  Rep.  788,  18  Atl.  1058,  where  a  quantity  of  fire- 
works had  been  ordered  early  in  the  year  from  the  manu- 
facturer. After  the  goods  were  made  up,  but  before  shipment, 
the  order  was  countermanded,  but  the  goods  were  shipped  as 
ordered.  Defendant  refused  to  receive  them  from  the  carrier, 
and  plaintiff  stored  them  subject  to  defendant's  order.  The 
action  was  on  the  contract  to  recover  the  price,  but  the  court 
held  that  the  action  could  not  be  for  the  price,  but  for  special 
damages  for  the  refusal  to  receive  the  goods:  2  Mechem  on 
Sales,  sees.  1689,  1699-1703 ;  also,  note  c  to  Todd  v.  Gamble, 

52  L.  R.  A.  225  (148  N.  Y.  382,  42  N.  E.  982).  That  this  is 
the  generally  accepted  rule  is  evidenced  by  section  50  of  the 
English  statute  codifying  the  law  relating  to  the  sale  .of  goods, 
chapter  71,  part  5,  56  and  57  Victoria,  which  is  as  follows: 
oas  "  (1)  "Where  the  buyer  wrongfully  neglects  or  refuses  to 
accept  and  pay  for  the  goods,  the  seller  may  maintain  an  ac- 
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tion  against  him  for  damages  for  nonacceptance.  (2)  The 
measure  of  damages  is  the  estimated  loss  directly  and  natu- 
rally resulting,  in  the  ordinary  course  of  €vente,  from  the 
buyer's  breach  of  contract,  (3)  Where  there  is  an  available 
market  for  the  goods  in  question,  the  measure  of  damages  is 
prima  facie  to  be  ascertained  by  the  difference  between  the 
contract  price  and  the  market  or  current  price  at  the  time  or 
times  when  the  goods  ought  to  have  been  accepted,  or,  if  no 
time  was  fixed  for  acceptance,  then  at  the  time  of  the  refusal 
to  accept." 

There  being  no  dispute  in  the  evidence  as  to  the  counter- 
mand, we  are  of  opinion  that  the  fifth  instruction  to  the  jury 
that,  ' '  if  you  find  from  the  evidence  that  said  goods  were  spe- 
cially manufactured  for  defendant,  and  that  they  had  been 
manufactured  prior  to  the  time  that  defendant  counter- 
manded the  order,  then  plaintiff  is  entitled  to  recover  herein 
the  amount  sued  for,"  unless  they  found  false  representations 
had  been  made  to  defendant  and  relied  upon,  was  erroneous, 
not  being  in  harmony  with  these  settled  principles. 

Defendant  next  contends  that  the  court  erred  in  overruling 
its  objections  to  the  reading  of  the  deposition  of  J.  G.  Hitz- 
man,  for  the  reason  that  it  had  not  been  filed  one  day  before 
the  trial.  Testimony  was  taken  with  reference  to  the  fact 
of  filing,  and  it  was  shown  that  the  deposition  had  been  de- 
livered to  the  clerk  of  the  district  court  and  the  filing  stamp 
placed  upon  the  outside  of  the  envelope  upon  the  twenty- 
eighth  day  of  April,  and  that  the  trial  was  begun  on  the  1st 
of  May.  The  mere  fact  that  the  clerk  omitted  to  place  a  filing 
mark  upon  the  inner  wrapper  is  not  material.  If  the  deposi- 
tion was  actually  filed  in  the  clerk 's  office  on  the  28th  of  April, 
the  plaintiff  could  not  be  deprived  of  the  right  to  use  it  merely 
on  account  of  the  failure  of  the  clerk  to  mark  the  date  of  the 
filing.  We  think  the  court  was  justified  in  allowing  the 
^^  deposition  to  be  read :  State  v.  Board  of  Commrs.,  60  Neb. 
566,  83  N.  W.  733;  Watkins  v.  Bugge,  56  Neb.  615,  77  N.  W. 
83. 

Shortly  after  being  notified  by  the  railroad  company  that 
the  goods  had  arrived,  Mr.  Buckstaff  went  to  the  railroad 
station,  opened  a  roll,  cut  off  a  piece,  took  it  to  his  office  and 
tested  it  by  holding  it  before  an  open  fire  with  a  thermometer ; 
and  he  testified  that,  when  the  thermometer  registered  one  hun- 
dred and  twelve  degrees,  the  shells  on  the  roofing  commenced 
to  slide  off.  Plaintiff  contends  that  this  conduct  was  inconsist- 
ent with  the  countermand,  and  was  an  acceptance  of  the  goods. 
The  court  on  this  branch  of  the  case  gave  the  following  instruc- 
tion, whi,ch  is  assigned  as  error:  **It  appears  that  the  defend- 
ant, after  writing  the  letter  to  plaintiff  countermanding  the 
order  for  the  goods  in  controversy,  went  to  the  railroad  station 
where  the  one  hundred  rolls  of  five-ply  shellap  roofing  was,  and 
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took  a  piece  of  said  roofing  and  made  a  test  thereupon.  It  is 
for  you  to  say  from  the  evidence  whether  the  defendant,  by  so 
doing,  exercised  ownership  over  the  property  in  controversy, 
and.  if  it  did,  then  you  are  instructed  that  such  an  act  would 
be  inconsistent  with  its  claim  that  it  had  countermanded  the 
order. ' ' 

Generally  a  buyer  under  an  executory  contract  has  a  right 
to  a  reasonable  opportunity  to  inspect  the  goods  before  ac- 
ceptance, and  more  especially  when  the  sale  was  made  on 
representation  and  by  sample,  as  seems  to  have  been  the  fact 
in  this  case,  and  for  that  purpose  he  has  the  right  to  unpack 
and,  if  necessary,  use  a  small  portion  for  the  purpose  of  a 
test:  2  Mechem  on  Sales,  sec.  1378.  But  this  right  arises  by 
virtue  of  the  contract,  and  one  who  has  countermanded  his 
order  and  broken  the  contract  has  no  such  right.  Any  act 
of  his  which  indicates  that  he  still  retains  an  interest  in  the 
goods  is  inconsistent  with  the  idea  that  he  has  entirely  abro- 
gated the  contract.  It  was  open  to  the  buyer  to  change  his 
mind  when  the  seller  declined  to  cancel  the  order  and  gave  him 
the  opportunity  to  accept  the  goods  by  delivering  them  to 
the  carrier  and  sending  them  to  Lincoln.  If  he  desired  he 
could  still  ^^^  withdraw  his  countermand,  and  any  act  of 
his  consistent  with  the  view  that  he  considered  the  contract 
still  in  force  would  have  a,  bearing  upon  the  question  of 
w^hether  he  had  withdra\\'Ti  or  waived  the  countermand.  The 
instruction,  as  we  view  the  case,  was  really  too  favorable  to  the 
defendant:  Cream  City  Glass  Co.  v.  Friedlander,  84  Wis.  53, 
36  Am.  St.  Rep.  895,  54  N.  W.  28,  21  L.  R.  A.  135.  As  a 
matter  of  law,  we  think  the  defendant  recognized  the  contract 
as  still  existing  by  taking  a  sample  of  the  goods  to  test,  and 
thereby  the  previous  counffcermand  was  waived,  The  rights 
of  the  parties  then  became  the  same  as  if  the  countermand  had 
never  been  attempted.  In  a  sale  made  in  this  manner,  the 
seller  was  bound  to  allow  the  buyer  a  reasonable  opportunity 
to  examine  the  goods  when  they  arrived,  for  the  purpose  of 
ascertaining  whether  they  conformed  to  the  sample,  and  this 
,  examination  did  not  constitute  an  acceptance :  Pierson  v. 
Croolcs,  115  N.  Y.  539,  12  Am.  St.  Rep.  831,  22  N.  E.  349; 
Sale  of  Goods  Act,  supra,  sec.  34;  2  Mechem  on  Sales,  sees. 
1375,  1377.  The  delivery  of  the  goods  to  the  carrier  under 
the  contract  was  a  receipt  by  the  buyer,  but  did  not  constitute 
an  acceptance.  The  right  of  inspection  still  remained:  Ben- 
jamin on  Sales,  6th  ed.,  sees.  695,  703.  When  the  buyer  de- 
cided, either  rightly  or  wrongly,  that  the  goods  were  not 
according  to  contract,  and  refused  to  accept  and  pay  for  them, 
then  the  contract  was  broken,  and  the  seller's  action  was  for 
damages  for  nonacceptance.  The  measure  of  damage  is,  in  such 
case,  the  same  as  if  the  order  had  been  countermanded  at  that 
stage:  Unexcelled  Fire- works  Co.  v.  Polites,  130  Pa.  536,  17 


716  136  American  State  Reports.        [Nebraska, 

Am.  St.  Rep.  788,  18  Atl.  1058 ;  Pittsburg  C.  &  St.  L.  R.  Co.  v. 
Heck.  50  Ind.  303,  19  Am.  Rep.  713;  Oahen  v.  Piatt,  69  N.  Y. 
348,  25  Am.  Rep.  203 ;  2  IMechem  on  Sales,  sec.  1375. 

The  evidence  does  not  show  what  was  the  final  disposition 
of  the  goods,  or  that  the  plaintiff  has  suffered  any  damage 
whatever  by  defendant's  refusal  to  accept  them.  The  right 
of  action  is  for  damages,  and  not  for  the  purchase  price,  and 
the  allegations  of  the  petition  and  the  proof  offered  do  not 
agree:  Backes  v.  Schlick,  82  Neb.  289,  117  N.  W.  707. 

®^*  This  being  so,  the  instruction  as  to  the  amount  of  re- 
covery, if  the  jury  found  for  the  plaintiff,  was  prejudicial, 
and  the  judgment  must  be  reversed,  with  leave  to  plaintiff 
to  amend  its  petition,  if  it  so  desires,  to  correspond  with 
the  facts. 

Reversed. 

Fawcett,  J.,  not  sitting. 


A  Contracting  Party  Who  has  Certain  Things  to  Do  Under  "Bis  Con- 
tract has  no  right  to  proceed  to  execute  it  after  he  has  been  notified 
that  the  other  party  to  the  agreement  will  not  stand  by  his  com- 
pact: Davis  V.  Bronson,  2  N.  D.  300,  33  Am.  St.  Eep.  783,  and  see 
the  note  thereto  on  this  question.  Where  the  party  for  whom  work 
is  to  be  done,  while  the  contract  is  still  executory,  orders  the  other 
party  to  go  no  further,  the  latter  has  no  right  to  proceed  to  perform 
the  agreement  and  recover  the  value  of  the  completed  jobj  his 
remedy  is  to  recover  damages  for  the  breach:  Richards  v.  Manitowoc 
etc.  Traction  Co.,  140  Wis.  85,  133  Am.  St.  Rep.  1063, 

A  Befusal  hy  the  Buyer  to  Carry  Out  a  Contract  of  Sale  justifies  the 
seller  in  treating  it  as  broken  and  bringing  an  action  for  damages 
without  any  delivery  or  formal  offer  of  delivery.  And  the  measure 
of  damages  on  the  breach  of  an  executory  contract  of  sale  by  the 
buyer  refusing  to  receive  the  goods  is  ordinarily  the  difference  be- 
tween the  contract  price  and  the  market  value  at  the  time  and  place 
of  the  breach:  Huguenot  Mills  v.  Jempson  &  Co.,  68  S.  C.  363,  102 
Am.  St.  Eep.  673,  and  cases  cited  in  the  cross-reference  note  thereto; 
Thick  V,  Detroit  etc.  Ry.  Co.,  137  Mich,  708,  109  Am,  St.  Eep.  694; 
Brooke  v.  Laurens  Milling  Co.,  78  S.  C.  200,  125  Am.  St.  Rep.  780. 

A  Vendee,  After  Hamng  Determined  by  Inspection  that  the  subject 
matter  of  the  sale  does  not  conform  to  the  contract,  and  thereupon 
notified  the  vendor  that  it  is  rejected,  cannot,  if  he  intends  to  insist 
upon  his  right  to  reject,  deal  with  it  in  any  manner  inconsistent  with 
the  rejection,  as  by  using  up  a  quantity  of  it  for  the  purpose  of 
making  a  practical  test  of  its  quality:  Cream  City  Glass  Co.  v. 
Friedlander,  84  Wis.  53,  36  Am,  St,  Rep,  895.  As  to  the  buyer'i 
right  of  inspection  before  accepting  goods  which  have  been  shipped 
to  him,  see  Eaton  y.  Blackburn,  52  Or.  300,  132  Am.  St.  Rep.  705. 
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MEESE  V.  NIXON. 
[86  Neb.  691,  126  N.  W.  89.] 

STATUTE  OF  FRAXTDS — Contract  to  Construct  Ditch. — A  con- 
tract by  which  two  men  agree  together  to  construct   a  ditch  upom 
the  land  of  a  third  party  is  not  a  contract  for  an  interest  in  land, 
and  is  not  within  the  third  section  of  the  statute  of  frauds,     (p.  718.) 
(Syllabus  by  the  court.) 

Kelligar  &  Ferneau,  for  the  appellant. 

H.  A.  Lambert  and  J.  S.  McCarty,  for  the  appellee. 

<»i  SEDGWICK,  J.  It  is  said  in  the  brief  that  this  case 
was  begun  in  the  county  court  and  appealed  to  the  district 
court.  The  petition  in  the  district  court  alleged  that  the 
plaintiff  and  defendant  entered  into  a  verbal  agreement  to 
construct  a  ditch  on  the  land  of  the  plaintiff's  wife,  and 
that  they,  the  plaintiff  and  defendant,  employed  one  Moore 
to  construct  the  ditch,  and  agreed  to  pay  him  one  dollar 
a  rod  for  the  same;  that  Mr.  Moore  constructed  the  ditch 
accordingly,  and  that  the  liability  of  the  plaintiff  and  de- 
fendant to  Moore  therefor  was  one  hundred  and  twenty 
dollars;  that  the  defendant  neglected  to  pay  his  share  to 
Moore,  and  that  the  plaintiff  was  compelled  to  pay  the 
whole  amount,  and  asked  to  recover  one-half  of  the  amount, 
sixty  dollars  and  interest  thereon.  The  answer  contained  a 
general  denial,  and  also  contained  ®®*  the  allegation  that  the 
contract  sued  upon  "is  wholly  void  under  the  statute  of 
frauds. ' '  The  reason  given  in  the  answer  is  that  it  is  a  contract 
for  an  easement  upon  real  estate,  which  must  be  in  writing  to 
be  valid. 

There  is  no  assignment  of  errors  in  the  brief,  as  the  stat- 
ute requires,  but  the  brief  cites  the  section  of  the  statute 
of  frauds  which  provides:  "No  estate  or  interest  in  lands, 
other  than  leases  for  a  term  not  exceeding  one  year  from 
the  making  thereof,  nor  any  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  surrendered,  or  declared, 
unless  by  operation  of  law,  or  by  a  deed  or  conveyance  in 
writing,  subscribed  by  the  party  creating,  granting,  assign- 
ing, surrendering,  or  declaring  the  same":  Comp.  Stats. 
1909.  c.  32,  sec.  3.  It  is  argued  that  the  contract  sued  upon 
is  within  this  section.  This  is  the  only  point  presented  or 
discussed  in  the  brief.  Schultz  v.  Huffman,  127  Mich.  276, 
86  N.  W.  223,  is  the  case  relied  upon  by  the  defendant.  It 
is  said  in  the  brief  that  it  is  a  parallel  case  and  the  facts 
are  similar,  and  that  the  law  of  that  case  should  be  applied 
here.  The  opinion  in  that  case  states  the  cause  of  action 
as  set  up  in  justice  court  in  these  words:  "The  plaintiff 
declared  verbally  on  common  counts  in  assumpsit,  especially 
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on  a  certain  (verbal)  contract,  according  to  which  the  said 
defendant  promised  and  agreed  to  pay  said  plaintiff  fifteen 
dollars  for  the  privilege  of  draining  certain  lands  of  said 
defendant  into  and  through  a  drain  owned  and  constructed 
by  said  plaintiff."  The  thing  contracted  for  in  that  case 
was  the  privilege  of  draining  through  a  drain  belonging 
to  another.  Such  a  privilege  would,  of  course,  constitute 
an  easement  through  the  land.  If  this  defendant  was  to 
have  the  right  to  drain  his  land  through  this  ditch  after  it 
was  constructed,  that  right  was  not  provided  for  in  the  con- 
tract sued  upon.  If  he  had  such  a  contract  it  was  entirely 
separate  from  this  one,  and  must  have  been  with  the  owner 
of  the  land,  and  not  with  this  plaintiff.  It  is  substantially 
conceded  ®®^  in  the  brief  that,  so  far  as  the  cause  of  action, 
as  stated  in  the  petition,  is  concerned,  there  is  no  room  for 
the  defendant's  contention,  but  it  appears  to  be  insisted  that 
the  evidence  shows  that  the  contract  in  fact  was  for  an  ease- 
ment upon  real  estate.  This,  of  course,  amounts  to  a  con- 
tention that  the  evidence  will  not  support  the  allegation  of 
the  petition.  There  does  not  appear  to  be  very  much 
ground  for  this  contention.  The  evidence  relied  upon  is 
quoted  in  the  brief.  It  is  a  part  of  the  cross-examination 
of  the  plaintiff.  In  this  cross-examination  the  plaintiff  was 
asked  what  the  defendant  was  "to  get  out  of  this  ditch," 
and  he  answered:  "He  was  to  get  as  much  benefit  as  I  was." 
In  answer  to  similar  questions  the  witness  said  that  the 
defendant  was  to  have  the  right  to  drain  water  through 
the  ditch,  and  he  was  asked:  "Now,  was  that  the  reason 
why  he  was  agreeing  with  you,  as  you  claim,  to  construct 
this  ditch?" — and  he  answered:  "Well,  I  don't  know  what 
his  object  was  in  helping  to  put  this  ditch  in  if  it  was  not 
for  his  own  benefit."  He  also  testified  that  the  defendant  was 
going  to  do  it  for  the  benefit  of  his  land,  to  drain  his  bottom 
land,  etc.  This  evidence  upon  the  cross-examination  was 
merely  an  explanation  of  what  the  plaintiff  supposed  was 
the  defendant's  motive  in  entering  into  the  contract;  but, 
if  the  defendant  entered  into  the  contract,  it  makes  no  dif- 
ference what  his  motive  was  in  doing  so.  The  contract  as 
alleged  and  proved  did  not  of  itself  entitle  the  defendant 
to  any  easement  upon  the  lands  of  another.  The  plaintiff 
and  defendant  agreed  together  to  construct  a  ditch  upon 
the  land  of  a  third  party,  and  agreed  to  pay  the  expenses 
thereby  incurred,  and  that  seems  to  be  the  whole  of  the 
contract.  Upon  this  theory  the  court  tried  the  case  and 
instructed  the  jury,  and  the  verdict  is  a  fair  response  to 
the  evidence. 

The  judgment  of  the  district  court  is  affirmed. 


As  to  What  Contracts  Afecting  Eeal  Estate  are  Within  the  Statute 
of  Frauds,  see  the  note  to  McCoy  v.  McCoy,  102  Am.  St.  Kep.  230.     The 
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right  to  enter  upon  land  and  dig  for  and  remove  ore  therefrom  is  an 
interest  in  land,  and  under  the  statute  of  frauds  contracts  conferring 
that  right  must  be  in  writing:  Entwhistle  v.  Henke,  211  111.  273, 
103  Am.  St.  Bep.  196. 


AABEL  V.  STATE. 
[86  Neb.  711,  126  N.  W.  316.] 

JURY — Special  Venire. — The  Provisions  of  Section  465a  of 
the  Criminal  Code  are  not  exclusive,  but  are  to  be  construed  in  con- 
nection with  section  664  of  the  Civil  Code:  Barney  v.  State,  49  Neb. 
515,  68  N.  W.  636.     (p.  723.) 

LARCENY — Appropriation  of  Ck)ods  by  Clerk  in  Store. — Where 
a  clerk  is  hired  to  sell  goods  in  the  store  of  his  employer,  the  em- 
ployer remaining  in  possession,  but  occasionally  absent  from  the 
store,  and  the  clerk  with  criminal  intent  removes  and  appropriates 
to  his  own  use  a  portion  of  the  goods,  the  crime  is  larceny,  and  not 
embezzlement.  In  order  to  constitute  such  appropriation  embezzle- 
ment, the  goods  must  have  come  into  his  "possession  or  care,  by 
virtue  of  such  employment,"  as  provided  by  section  121  of  the  Crim- 
inal Code.     (p.  724.) 

CRIMINAL  LAW — Misconduct  at  Trial. — In  order  to  consti- 
tute reprehensible  misconduct  in  open  court  of  persons  not  connected 
officially  with  a  criminal  prosecution  sufficient  grounds  for  a  new 
trial  of  one  against  whom  a  verdict  of  guilty  has  been  returned, 
there  must  be  some  showing  of  facts  tending  to  establish  prejudice 
to  the  accused,  the  presumption  being  that  the  presiding  judge  has 
taken  such  action  with  reference  to  the  contempt  as  will  fully  pro- 
tect all  the  rights  of  the  party  on  trial,     (pp.  726,  727.) 

LARCENY — Excessive  Sentence. — ^A  Sentence  of  Five  Years' 
imprisonment  for  stealing  goods  worth  two  hundred  and  fifty  dol- 
lars is  excessive,  and  on  appeal  will  be  reduced  to  two  years.  (By 
the  editor.)     (p.  727.) 

CRIMINAL  LAW — ^Purpose  of  Punishment. — The  Infliction  of 
penalties  for  the  violation  of  criminal  laws  is  not  considered  as  a 
punishment,  but  rather  for  the  reformation  of  the  wayward  and  the 
protection  of  society.  The  spirit  of  vengeance  has  departed  from 
criminal  procedure.     (By  the  editor.)      (p.  727.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Adams  &  Adams  and  J.  G.  Thompson,  for  the  plaintiff  in 
error. 

William  T.  Thompson,  attorney  general,  and  George  W. 
Ayres,  for  the  defendant  in  €rror. 

''^^  REESE,  C.  J.  An  information  was  filed  in  the  dis- 
trict court  for  Harlan  county  charging  plaintiff  in  error, 
together  with  Charles  O'Brien  and  Virgil  "Woolrige,  with 
the  crime  of  grand  larceny,  by  stealing,  taking  and  carrying 
away  certain  goods  and  merchandise  of  the  value  of  five 
hundred  dollars  of  the  personal  property  of  T.  M.  Logan, 
committed  in  said  ''**  county  on  the  first  day  of  January, 
1909.     A  trial  was  had  which  resulted  in  a  verdict  of  the 
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jury  finding  plaintiff  in  error  guilty,  and  fixing  the  value 
of  the  goods  stolen  at  two  hundred  and  fifty  dollars.  A 
motion  for  a  new  trial  was  filed  by  plaintiff  in  error  and 
overruled,  and  sentence  of  five  years  in  the  state  peniten- 
tiary and  judgment  for  the  payment  of  the  costs  imposed 
upon  him.     He  brings  error  to  this  court. 

1.  Before  entering  upon  the  trial  plaintiff  in  error  filed 
his  afiidavit  setting  out,  among  other  things,  the  demand 
of  the  state  for  separate  trials  of  the  three  parties  accused ; 
the  placing  of  O'Brien  upon  trial  first;  the  submission  of 
the  evidence  to  the  jury ;  that  during  said  trial  the  name  of 
plaintiff  in  error  "was  continually  before  said  jury  in  con- 
nection with  said  cause,  and  that  by  reason  thereof  said 
jury  has  become  disqualified  to  try  his  case;  that  most  all 
of  the  other  members  of  said  jury  so  impaneled  and  not 
sitting  in  said  cause  were  present  during  the  greater  part 
of  the  trial  of  the  said  Charles  O'Brien  and  heard  the  testi- 
mony relating  to  this  afiiant's  case;  that,  by  reason  thereof, 
they,  the  said  jury,  have  already  prejudged  this  defendant's 
case  and  are  disqualified  to  sit  in  the  trial  of  said  cause. 
Wherefore  this  defendant  objects  to  going  to  trial  in  said 
cause  before  said  jury,  and  moves  the  court  for  a  continu- 
ance of  said  cause  to  the  next  term  of  the  district  court." 
This  affidavit  was  filed  November  5,  1909,  and  on  the  same 
day  an  entry  was  made  in  the  journal  of  the  court,  reciting 
the  fact  of  the  separate  trials,  the  arraignment,  and  entry 
of  a  plea  of  not  guilty  for  plaintiff  in  error,  and  which 
entry  contains  the  following : 

"And  now  on  this  fifth  day  of  November,  1909,  at  the 
hour  of  10  o'clock  A.  M.,  this  cause  coming  on  for  hearing 
on  the  affidavit  of  the  said  defendant  for  a  continuance  of 
this  cause  to  the  next  term  of  this  court  and  his  objections 
to  being  put  upon  trial  at  this  time,  the  court,  being  fully 
advised  in  the  premises,  is  satisfied  that  the  regular  panel 
of  jurors  are  competent  to  sit  in  this  cause,  '^^^  and  that 
the  said  regular  panel  and  bystanders  have  not  become  in- 
competent to  sit  as  jurors  in  this  cause  by  reason  of  having 
heard  the  evidence  in  the  case  of  State  v.  Charles  O'Brien, 
the  said  Charles  O'Brien  having  been  charged  together  with 
this  defendant  in  the  same  information  with  the  commis- 
sion of  said  crime,  therefore  the  court  does  overrule  said 
motion  and  objection,  to  which  ruling  the  defendant  ex- 
cepts. 

"And  now,  at  the  hour  of  10:30  o'clock  A.  M.,  of  said 
day,  the  defendant  and  his  said  counsel  being  present  in 
court,  so  that  there  would  be  no  delay  in  said  cause,  and 
to  assist  the  sheriff  by  securing  the  attendance  of  competent 
talesmen,  the  court  directed  the  sheriff  to  summon  twenty- 
five  good  and  lawful  men  from  the  body  of  the  county  as 
talesmen,  and  no  objections  being  made  thereto  by  the  de- 
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fendant  or  his  attorneys.  Now  on  this  day,  at  the  hour  of 
11:30  o'clock,  counsel  for  the  defendant  appears  and  ex- 
cepts to  the  order  of  the  court  requiring  the  sheriff  to  sum- 
mon said  taksmen.  Said  exception  being  taken  after  the 
sheriff  had  departed  to  comply  with  the  said  order." 

To  the  former  portion  of  the  above  order  it  is  shown  that 
plaintiff  in  error  then  excepted,  but  we  are  not  inclined  to 
the  belief  that  the  unexplained  delay  of  one  hour  was  a 
waiver  of  the  exception  to  the  latter  part  thereof,  and  we 
will  treat  the  whole  as  duly  excepted  to. 

The  question  of  law  here  presented  is  as  to  what  was  the 
statutory  duty  of  the  court  in  dealing  with  the  condition 
then  existing.  It  might,  however,  throw  some  light  upon 
the  subject  to  refer  to  an  affidavit  of  one  of  the  counsel  for 
the  defense  filed  in  support  of  the  motion  for  a  new  trial, 
which,  after  reciting  the  facts  of  the  trial  of  O'Brien,  states 
that  the  county  attorney,  upon  the  return  of  the  verdict  in 
O'Brien's  case,  demanded  the  immediate  trial  of  plaintiff  in 
error ;  the  filing  of  the  affidavit  above  referred  to  asking  for 
the  continuance  of  the  cause  on  account  of  the  disqualifica- 
tion of  the  jurors,  owing  to  the  fact  that  the  evidence  in  the 
one  trial  would  be  the  same  as  in  the  other;  the  fact  that 
the  other  members  of  the  ''^^^  panel  had  been  present  and 
heard  the  evidence  introduced  and  in  which  trial  plaintiff 
in  error's  name  had  been  used  constantly;  that  the  jurors 
of  the  regular  panel  had  already  prejudged  the  ease  of 
plaintiff  in  error.  The  affidavit  continues:  "That,  there- 
upon, the  judge  of  said  court  asked  the  members  of  the 
regular  panel,  who  had  not  sat  upon  the  trial  of  the  0  'Brien 
case,  and  who  had  been  present  and  heard  the  testimony  or 
any  other  part  thereof,  or  the  argument  of  counsel,  to  stand 
up,  whereupon  seven  other  members  of  the  regular  panel, 
in  addition  to  those  who  sat  upon  the  trial  of  the  O'Brien 
case,  stood  up  and  indicated  to  the  court  that  they  had  been 
present  and  heard  the  testimony  and  argument  of  counsel, 
material  testimony  in  relation  to  this  defendant's  case, 
whereupon,  without  any  further  testimony  before  the  court 
other  than  the  affidavit  of  this  defendant,  and  the  expres- 
sion of  opinion  and  disqualification  by  the  other  members 
of  the  regular  panel  present,  the  court  overruled  the  objec- 
tion of  the  defendant  to  being  placed  upon  trial  before  said 
jury  and  overruled  his  motion  for  a  continuance."  The 
record  also  shows  that  on  the  same  day  (November  5th)  the 
judge  issued  a  special  venire,  as  follows: 

*'The  State  of  Nebraska, 

County  of  Harlan, — ss. 
"To  any  Constable  or  the  Sheriff  of  said  County: 

"You  are  hereby  commanded  to  summon  twenty-five  good 
and  lawful  men  from  the  body  of  the  county  to  appear  in 
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the  district  court  in  said  county,  on  the  5th  day  of  Nov.,  A. 
D.  1909,  at  9  o'clock,  standard  time,  in  the  A.  noon,  to  serve 
as  jurors  in  a  case  pending  before  me,  then  and  there  to  be 
tried;  and  this  they  shall  in  no  wise  omit.  And  have  you 
then  and  there  this  writ,  with  your  doings  thereon.  Given 
under  my  hand  this  5  day*  of  Nov.,  A.  D.  1909. 

"HARRY  S.  DUNGAN, 
"Judge." 

To  this  the  sheriff  made  return  that,  as  therein  com- 
manded, he  had  summoned  twenty-five  men,  giving  their 
names,  from  the  body  of  the  county.  Those  men  were  held 
as  talesmen  from  which  to  fill  the  panel  of  the  trial  jury. 

It  is  insisted  by  plaintiff  in  error  that  the  court  should 
''^'^  have  proceeded  under  section  465a  of  the  Criminal 
Code.  That  section  is  as  follows:  "That  when  two  or  more 
persons  shall  have  been  charged  together  in  the  same  indict- 
ment or  information  with  a  crime,  and  one  or  more  shall 
have  demanded  a  separate  trial,  and  had  the  same,  and  when 
the  court  shall  be  satisfied,  by  reason  of  the  same  evidence 
being  required  in  the  further  trial  of  parties  to  the  same 
indictment  or  information,  that  the  regular  panel  and  by- 
standers are  incompetent  because  of  having  heard  the  evi- 
dence, to  sit  in  further  causes  in  the  same  indictment  or 
information,  then  it  shall  be  lawful  for  the  court  to  require 
the  clerk  of  the  court  to  write  the  names  of  sixty  electors 
of  the  county  wherein  said  cause  is  being  tried,  each  upon 
a  separate  slip  of  paper,  and  place  the  same  in  a  box,  and 
after  the  same  shall  have  been  thoroughly  mixed,  to  draw 
therefrom  such  a  number  as  in  the  opinion  of  the  court  will 
be  sufficient  from  which  to  select  a  jury  to  hear  said  cause, 
and  the  electors  whose  names  are  so  drawn  shall  be  sum- 
moned by  the  sheriff  to  forthwith  appear  before  the  courts 
and  after  having  been  examined,  such  as  are  found  compe- 
tent and  shall  have  no  lawful  excuse  for  not  serving  as 
jurors  shall  constitute  a  special  venire  from  which  the  court 
shall  proceed  to  have  a  jury  impaneled  for  the  trial  of  the 
cause,  and  the  court  may  repeat  the  exercise  of  this  power 
until  all  the  parties  charged  in  the  same  indictment  or  in- 
formation shall  have  been  tried." 

The  section  appears  to  have  been  enacted  specially  to 
meet  cases  of  this  kind,  but  it  is  claimed  by  the  state  that 
the  court  was  not  bound  to  follow  the  provisions  of  the  sec- 
tion of  the  Criminal  Code  above  quoted,  but  that  a  compli- 
ance with  section  664  of  the  Civil  Code  would  be  sufficient, 
and  cites  Fanton  v.  State,  50  Neb.  351,  69  N.  W.  953,  36  L. 
R.  A.  158 ,  Barney  v.  State,  49  Neb.  515,  68  N.  W.  636,  and 
Welsh  V.  State,  60  Neb.  101,  82  N.  W.  368. 

Section  664  of  the  Civil  Code  provides,  in  substance,  that 
when  no  jury  is  summoned,  or  when  all  jurors  summoned  do 
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not  appear,  or  when  for  any  cause  there  is  no  panel  of 
jurors,  or  the  panel  is  not  complete,  the  court  may 
''^^  order  the  sheriff  to  summon  competent  jurors  to  serve 
on  the  panel.  In  the  case  now  under  consideration  there 
was  a  full  panel  of  jurors,  but  substantially  all  had  been 
rendered  incompetent  to  serve  upon  the  trial  of  plaintiff  in 
error  by  reason  of  having  heard  the  same  evidence  as  pre- 
sented in  the  trial  of  O'Brien.  It  is  the  opinion  of  the 
writer  hereof  that  the  provisions  of  section  465a  of  the 
Criminal  Code  should  have  been  followed.  There  are  many 
reasons  why  those  beneficent  provisions  of  the  statute 
should  have  been  adopted  as  the  guide  to  the  trial  court, 
and  were  there  no  prior  decisions  holding  its  provisions 
"permissive,"  instead  of  mandatory,  I  should  hold,  unhesi- 
tatingly, that  its  provisions  are  mandatory  and  should  have 
been  followed.  I  concede  that  the  cases  cited  are  not  di- 
rectly in  point,  as  the  circumstances  in  each  differed  from 
the  present  case,  yet  the  reasoning  in  all,  and  the  construc- 
tion applied  to  the  two  sections,  seem  to  be  binding  upon 
us  as  to  the  settled  law,  and  should  be  followed. 

In  Barney  v.  State,  49  Neb.  515,  68  N.  W.  636,  the  panel 
of  jurors  was  discharged,  for  the  reason  that  it  was  irregu- 
larly drawn,  which  left  the  court  without  a  jury,  and  the 
provisions  of  section  664  of  the  Civil  Code  were  followed, 
and  the  special  venire  was  issued.  Subsequently,  when  it 
was  discovered  that  the  members  of  the  panel  were  disquali- 
fied by  having  heard  the  evidence  in  the  trial  of  Barney's 
codefendant,  the  panel  was  again  discharged,  and,  the 
court  being  without  a  jury,  a  new  venire  was  issued  for  a 
third  jury.  In  these  respects  that  case  differed  from  this, 
and  the  provisions  of  the  Civil  Code  (section  664)  were  held 
to  have  been  properly  applied.  We  held  that  the  provisions 
of  section  465a  were  not  exclusive;  that  the  method  pro- 
vided by  the  Civil  Code  "applies  to  criminal  cases,  except 
as  otherwise  provided";  that  by  reason  of  the  use  of  the 
words  "it  shall  be  lawful,"  in  section  465a,  "the  language 
of  the  section  is  not  mandatory,  it  is  simply  permissive"; 
the  conclusion  being  that  "the  two  sections  are  not  conflicting, 
the  language  of  the  later  act  is  not  mandatory,  "^^"^  and  we 
hold  that  the  provisions  of  section  465a  are  not  exclusive, 
and  that  the  court  acted  neither  illegally  nor  in  abuse  of  its 
discretion  in  proceeding  under  the  former  section  instead  of 
the  latter."  In  Fanton  v.  State,  50  Neb.  351,  69  N.  W.  953, 
36  L.  R.  A.  158,  a  companion  case  to  the  one  above  referred 
to,  the  rules  announced  in  Barney  v.  State  were  distinctly 
stated  and  followed. 

Welsh  V.  State,  60  Neb.  101,  82  N.  W.  368,  was  where 
there  was  no  jury  previously  summoned  for  the  special  term 
at  which  the  accused  was  to  be  tried.     The  court  ordered  a 
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special  venire  under  section  664  of  the  Civil  Code.  That 
action  was  approved,  and  we  think  correctly,  as  the  condi- 
tions were  such  as  were  provided  for  by  section  664  of  the 
Civil  Code,  and  not  by  section  465a  of  the  Criminal  Code. 

Barber  v.  State,  75  Neb.  543,  106  N.  W.  423,  was  where 
the  facts  were  somewhat  similar  to  those  in  the  present  case, 
except  that  the  court  discharged  the  jury  panel  because  sub- 
sequent cases  were  to  be  tried  upon  facts  testified  to  by  wit- 
nesses in  previous  trials  during  the  term,  and  which 
disqualified  the  jurors  from  sitting  in  the  case  about  to  be 
tried,  instead  of  holding  the  regular  panel,  as  was  done  in 
this  case,  and  ordering  a  special  venire  under  section  664  of 
the  Civil  Code.  The  question  was  presented,  as  here,  when 
we  said:  "It  is  contended  that  the  new  venire  should  have 
been  summoned  under  the  provisions  of  section  465a  of  the 
Criminal  Code.  This  contention  has  been  considered  and 
passed  upon  by  this  court  adversely  to  the  position  of  the 
defendant  in  the  cases  of  Barney  v.  State,  49  Neb.  515,  68 
N.  W.  636,  69  N.  W.  953,  36  L.  R.  A.  158,  and  Fanton  v. 
State,  50  Neb.  351.  With  the  rule  established  in  these 
cases  we  are  satisfied,  and  see  no  reason  for  disturbing  the 
same." 

Those  cases  seem  to  close  the  door  of  inquiry,  and  the 
contention  of  plaintiff  in  error  cannot  be  sustained.  "We 
cannot  see  that  the  ease  of  Pflueger  v.  State,  46  Neb.  493, 
64  N.  W.  1094,  sheds  any  light  upon  this  question. 

2.  The  evidence  shows  that  plaintiff  in  error  was  a  clerk 
for  Mr.  Logan  in  a  store  owned  by  Logan;  that  he  carried 
a  key  to  the  store,  opened  and  swept  out  in  the  morning, 
''^^  and  closed  the  door  in  the  evening;  that  he  assisted  in 
making  sales,  and  when  necessity  therefor  arose,  on  account 
of  the  absence  of  Mr.  Logan,  purchased  groceries  in  keep- 
ing up  the  stock.  Mr.  Logan  was  in  the  store  the  greater 
portion  of  the  time,  although  at  times  absent,  and  his  wife 
also  gave  her  attention  to  the  business  of  the  store,  so  that 
plaintiff  in  error  appears  to  have  been  in  the  exclusive  pos- 
session of  the  store  at  no  time,  but  had  access  to  all  its  parts 
and  to  all  the  goods  kept  for  sale  in  the  course  of  trade.  It 
was  while  thus  employed  that  he  is  charged  with  stealing 
the  goods.  From  the  evidence  there  seems  to  be  no  doubt 
of  his  having  taken  and  assisted  in  taking  them  from  the 
store  and  secreted  them  in  other  places. 

At  the  close  of  the  evidence  plaintiff  in  error  asked  the 
court  to  instruct  the  jury  to  return  a  verdict  finding  him 
not  guilty,  for  the  reason  that  the  evidence  was  not  sufficient 
to  sustain  the  charge  of  larceny,  but  tends  to  show  that,  if 
any  crime  was  committed  by  him,  it  was  not  larceny,  but 
embezzlement.  The  court  refused  to  give  this  instruction. 
The  same  contention  was  presented  in  another  instruction 
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to  the  same  effect,  but  submitting  the  facts  to  the  jury  with 
the  direction  that,  if  they  found  the  facts  to  be  practically 
as  testified  to,  the  crime,  if  any,  would  be  embezzlement,  and 
not  larceny.  This  instruction  was  also  refused,  and  the 
action  of  the  court  is  assigned  for  error.  In  this  we  all 
agree  the  court  did  not  err.  The  provisions  of  section  121 
of  the  Criminal  Code,  defining  the  crime  of  embezzlement, 
as  applicable  to  this  case,  is  to  the  effect  that  if  any  clerk, 
agent,  servant,  etc.,  shall  embezzle  or  convert  to  his  own  use, 
or  fraudulently  make  away  with  any  goods  of  his  employer 
"which  shall  come  into  his  or  her  possession  or  care  by  vir- 
tue of  such  employment,"  such  person,  upon  conviction,, 
shall  be  punished  as  provided  in  the  section. 

Plaintiff  in  error  was  one  of  several  clerks  in  the  store. 
He  was  furnished  with  a  key  to  the  front  door  of  the  build- 
ing, opened  and  closed  the  store  morning  and  evening, 
'"**  and  was  authorized  to  replenish  the  grocery  department 
of  the  business  by  the  purchase  of  groceries  when  necessary, 
in  the  absence  of  the  proprietor,  but  the  store  and  goods 
were  at  all  times  in  the  "possession"  of  the  owner.  It  is 
true  that  in  a  sense  plaintiff  in  error  was  the  custodian  of 
the  store  during  the  absence  of  the  proprietor  and  his  wife, 
and  perhaps  the  other  clerks,  but  we  find  no  proof  in  the 
record  which  tends  to  show  that  either  the  store  or  goods 
were  at  any  time  in  his  possession. 

A  case  somewhat  similar  to  this  is  reported  in  People  v. 
Belden,  37  Cal.  51.  In  that  case  the  accused  was  in  the  em- 
ploy of  McComb,  the  owner  of  a  livery  stable.  Belden  was 
employed  by  the  month,  and  when  the  owner  was  not  pres- 
ent he  had  charge  of  the  stable,  and  was  directed  to  let  the 
horses  out  to  persons  applying  for  them  in  the  absence  of 
the  owner.  Belden  usually  slept  in  the  stable,  and  was  left 
in  charge  on  the  night  the  horses,  alleged  to  have  been 
stolen,  were  taken  by  him.  He  was  convicted  of  the  lar- 
ceny, and  appealed  to  the  supreme  court,  contending  that 
the  crime  was  not  larceny,  but  embezzlement.  The  court 
in  the  opinion  say:  "The  question,  therefore,  upon  the  solu- 
tion of  which  this  appeal  depends  is,  in  whose  possession 
were  the  horses  while  in  the  livery  stable  of  McComb?  To 
this  question  the  evidence  does  not  give  a  doubtful  or  equiv- 
ocal answer.  It  was  not  a  case  of  joint  or  mixed  possession 
of  McComb  and  the  defendant.  McComb  had  the  possession 
of  the  horses  while  he  was  at  the  stable,  and  it  cannot,  upon 
any  theory  consistent  with  reason,  be  said  that  the  posses- 
sion changed  whenever  he  was  absent  from  the  stable  for  an 
hour  or  a  day.  The  defendant  occupied  only  the  relation 
of  servant  to  McComb,  and,  although  he  had  labor  and 
duties  to  perform  in  respect  to  the  horses,  he  was  not  in- 
trusted with  them,  in  the  sense  of  the  statute."    The  judg- 
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ment  of  conviction  was  affirmed.  The  same  question  was 
presented  in  People  v.  Wood,  2  Park.  Cr.  (N.  Y.)  22,  where 
the  accused  was  convicted.  Also  in  Powell  v.  State,  34  Ark. 
693,  and  "^^^  it  was  held:  "The  possession  of  the  servant  is 
that  of  the  master.  The  former  has  a  mere  custody.  If  he 
appropriates  the  property  of  the  master  to  his  own  use,  with 
intent  to  steal,  it  is  larceny  at  common  law."  This  was 
followed  and  approved  in  Atterberry  v.  State,  56  Ark.  515, 
20  S.  W.  411.     See,  also,  15  Cyc.  493;  25  Cyc.  31. 

3.  Our  attention  is  called  to  what  is  shown  to  be  the  mis- 
conduct of  a  witness,  by  the  name  of  Morrison,  who  was 
guilty  of  improper  conduct  during  the  trial,  showing  a  "per- 
nicious activity"  throughout  the  whole  proceeding,  and. 
finally,  making  an  effort  to  assault  counsel  for  plaintiff  in 
error  who  was  addressing  the  jury,  and  from  which  a  high 
degree  of  commotion  and  excitement  was  aroused,  when 
one  of  the  regular  panel  of  jurors,  but  not  sitting  in  this 
case,  arose  and  made  improper  remarks.  It  is  strongly  in- 
sisted that  this  conduct  and  the  accompanying  disturbance 
had  a  terrifying  effect  upon  the  jury  to  the  prejudice  of 
plaintiff  in  error.  It  was,  of  course,  within  the  power  and 
duty  of  the  presiding  judge  to  have  corrected  any  evil 
effects  which  might  have  followed  as  the  result  of  those 
demonstrations.  The  proof  of  the  conduct  of  those  two 
persons  is  made  by  affidavit  in  support  of  the  motion  for  a 
new  trial,  but  nothing  is  shown  as  to  the  action  of  the  court 
in  the  way  of  the  protection  of  its  own  dignity  or  the  en- 
forcement of  the  law  by  the  punishment  of  the  contempt. 
We  cannot  presume  that  the  presiding  judge  was  asleep,  or 
that  he  had  not  the  moral  courage  to  maintain  the  dignity 
of  the  court  and  inflict  upon  both  parties  the  puni.shment 
their  conduct  so  justly  merited.  So  far  as  is  shown,  the  cul- 
prits may  have  been  at  once  confined  in  the  county  jail, 
where  they  belonged,  and  heavy  fines  imposed.  There  is 
nothing,  aside  from  the  opinion  of  counsel  who  made  the 
affidavits,  showing  prejudice  to  plaintiff  in  error.  The  facts 
constituting  the  prejudice  should  have  been  made  to  appear 
of  record.  So  far  as  is  shown,  the  turbulent  scene  referred 
to  may  have  had  the  opposite  effect  upon  the  jury.  It  is  to 
be  regretted  that  no  showing  was  made  by  the  county  attor- 
ney ''^^  or  others  connected  with  the  court  as  to  what  may 
have  been  done  by  the  court  to  counteract  any  evil  effects 
which  might  have  followed  the  demonstration.  All  pre- 
sumptions and  intendments  are  in  favor  of  the  due,  prompt 
and  effective  action  of  the  court,  and  we  cannot  say  from 
the  meager  evidence  before  us  that  the  result  was  to  the 
prejudice  of  plaintiff  in  error. 

It  is  said  in  the  brief  presented  on  behalf  of  plaintiff  in 
error  that  "the  defendant  is  a  young  man  and  of  a  good 
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family.  No  suspicion  of  wrongdoing  had  ever  attached  to 
his  name  before,"  and  it  is  insisted  that  the  punishment  im- 
posed is  excessive.  We  have  been  unable  to  find  anything 
in  the  record  as  to  the  family  relations  of  plaintiff  in  error 
or  his  age.  The  proprietor  of  the  store,  his  employer,  testi- 
fied that  he  was  a  "good  clerk,"  and  that  his  habits  were 
good  prior  to  his  acts  out  of  which  the  prosecution  arose. 
The  jury  found  the  value  of  the  stolen  goods  to  be  two 
hundred  and  fifty  dollars,  which  we  may  assume  to  be  their 
true  value.  The  punishment  imposed  was  imprisonment  in 
the  state  penitentiary  for  the  period  of  five  years,  to  which 
is  added  the  judgment  for  costs.  When  we  consider  that 
the  more  enlightened  modern  thought,  the  holdings  and  de- 
cisions of  courts,  the  teachings  of  penologists,  eminent  in 
their  profession,  have  now  fully  adopted  the  humane  and 
beneficent  rule  that  the  infliction  of  penalties  for  violations 
of  the  criminal  laws  are  to  be  considered  as  in  no  sense  a 
punishment,  but  rather  for  the  reformation  of  the  wayward 
and  the  protection  of  society,  and  that  the  spirit  of  ven- 
geance has  departed  from  criminal  procedure,  we  are  per- 
suaded that  so  long  a  sentence,  for  the  act  proved,  cannot 
be  justified. 

The  sentence  pronounced  by  the  district  court  will  there- 
fore be  modified  and  the  term  of  imprisonment  fixed  at  two 
years,  the  judgment  for  costs  to  stand  as  entered.  As  thus 
modified  the  judgment  of  the  district  court  will  be,  and  is, 
affirmed,  and  the  costs  of  this  eourt  will  be  taxed  to  plaintiff 
in  error. 

Affirmed  as  modified. 


The  Crime  of  Larceny  is  the  subject  of  a  note  to  People  v.  Miller, 
88  Am.  St.  Rep.  559. 

The  Crime  of  Embezzlement  is  the  subject  of  a  note  to  Eggleston  v. 
State,  87  Am.  St.  Rep.  19. 

The  Crime  of  Bobbery  is  the  subject  of  a  note  to  Brown  v.  Common- 
wealth, 135  Am.  St.  Rep.  474. 
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[143  Iowa,  6,  121  N.  W.  539.] 

FRAUDULENT  SALE  —  Change  of  Possession  or  Becorded 
Statement. — To  entitle  a  creditor  to  the  protection  of  a  statute  re- 
quiring change  of  possession,  or  recorded  statement,  on  the  sale  of 
persona]  property,  he  must  have  acquired  a  lien  by  attachment  or 
otherwise  without  notice  of  the  sale.     (p.  730.) 

FEAUDULENT  SALE — Notice  to  Sheriff  of  Buyer's  Rights. — 
Where  a  sheriff,  before  making  levy,  is  given  notice  of  the  rights  in 
personal  property  of  the  buyer  in  possession  thereof,  this  is  sufficient 
to  protect  the  buyer  from  the  judgment  creditor  of  the  seller,  (p. 
730.) 

FRAUDULENT  SALE  —  Change  of  Possession  or  Recorded 
Statement. — A  statute  requiring  a  ohange  of  possession,  or  a  written 
statement  to  be  executed  and  recorded,  in  order  to  make  a  sale  of  per- 
sonal property  valid  as  against  existing  creditors,  has  no  application 
where  the  actual  possession  passes  to  the  person  who  claims  title 
under  a  sale.     (p.  730.) 

SUNDAY — ^Ratification  of  Sale  on  Secular  Day. — The  delivery 
and  acceptance  of  the  consideration  on  Monday,  in  pursuance  of  an 
arrangement  for  the  transfer  of  personal  property  on  Sunday,  is  a 
ratification  removing  the  taint  of  illegality,  if  any,  from  the  trans- 
action,    (p.  730.) 

Replevin  by  the  plaintiff,  who  claims  to  be  the  owner  of  a 
team,  a  set  of  harness  and  a  buggy,  against  the  sheriff,  who 
claims  to  hold  the  property  under  levy  of  execution  thereon 
as  the  property  of  Tim  Sullivan.  From  a  judgment  for  the 
plaintiff,  the  defendants  appeal. 

E.  W.  Weeks  and  Frank  B.  Wilson,  for  the  appellants. 

Champman  &  Musmaker,  for  the  appellee. 

'''  McCLAIN,  J.  The  plaintiff,  a  married  woman,  was  re- 
siding July  14,  1907,  with  her  husband  on  a  farm  in  Adair 
county,  and  on  that  day,  which  was  Sunday,  her  brother  Tim 
Sullivan,  arrived  at  her  home  from  Illinois,  where  plaintiff 
had  also  formerly  resided,  bringing  with  him  the  team  of 

(728) 


June,  1909.]  Obr  v.  EIenwortht.  729 

horses  in  controversy  and  harness,  and  a  hack  or  buggy.  He 
proposed  to  turn  the  property  over  to  plaintiff  in  payment 
of  certain  notes  which  plaintiff  held  against  him,  and  the 
property  was  at  once  taken  possession  of  by  the  plaintiff,  who 
on  the  following  day  surrendered  to  Sullivan  one  note  for 
one  hundred  and  fifty  dollars  and  another  note  for  two  hun- 
dred dollars,  the  latter  secured  by  a  mortgage  on  other  prop- 
erty of  Sullivan's  in  Illinois.  From  that  time  continuously 
until  after  the  levy,  which  was  made  on  the  25th  of  the  same 
month,  the  team  remained  in  the  possession  of  plaintiff  and 
under  her  control  on  the  farm  where  she  resided  with  her 
husband,  *  and,  so  far  as  appears  from  the  evidence,  Sulli- 
van exercised  no  further  acts  of  ownership  or  control  with 
reference  thereto.  The  controversy  as  presented  to  the  lower 
court  related  solely  to  the  team  of  horses  and  the  harness, 
which  had  been  placed  in  plaintiff's  barn,  and  which  plain- 
tiff claims  to  have  acquired  ownership  of  as  a  part  of  the 
same  transaction.  On  the  25th  of  July  defendant  Kenwor- 
thy,  as  sheriff,  having  an  execution  against  Sullivan  issued 
under  a  judgment  of  several  years'  standing  in  favor  of 
defendant  "Wilson,  came  to  plaintiff's  home  and  made  inquiry 
as  to  the  property  which  Sullivan  had  recently  brought  with 
him  from  Illinois  for  the  avowed  purpose  of  levying  thereon 
under  the  execution.  He  was  at  once  advised  by  plaintiff 
that  she  claimed  the  ownership  of  the  property,  but,  notwith- 
standing this  claim,  the  sheriff  proceeded  to  levy  upon  the 
team  and  harness,  and  made  proper  return  of  such  levy. 
Plaintiff  seeks  to  recover  possession  of  the  property  thus 
levied  on,  alleging  that  prior  to  the  levy  she  had  acquired 
possession  and  ownership  thereof  by  purchase  from  Sullivan. 
As  the  judgment  of  the  trial  court  in  favor  of  the  plaintiff 
must  have  been  predicated  on  the  evidence  tending  to  show 
that  plaintiff  had  become  the  owner  of  the  property  before 
the  levy,  we  need  not  discuss  the  sufficiency  of  the  evidence 
in  regard  to  the  transaction  between  plaintiff  and  Sullivan, 
for  it  is  not  contended  and  could  not  with  any  plausibility 
be  claimed  by  appellant  that  there  was  no  evidence  to  sup- 
port a  finding  of  fact  by  the  trial  judge  that  plaintiff  had 
acquired  the  title  to  the  property  in  controversy,  and  the 
finding  of  the  trial  judge  on  this  question  of  fact  must  be 
given  the  same  effect  as  the  verdict  of  a  jury. 

The  only  real  controversy  presented  for  the  appellant  is 
as  to  whether  there  had  been  such  change  of  possession  as  is 
required  by  Code,  section  2906,  to  render  the  sale  to  plain- 
tiff by  Sullivan  valid  as  against  existing  creditors ,  no  written 
statement  of  sale  having  been  executed  or  recorded.  ®  Coun- 
sel for  appellant  contend  that  Wilson,  the  judgment  creditor 
of  Sullivan,  was  an  existing  creditor  as  to  whom  no  sale  of 
the  property  by  Sullivan  was  valid  under  the  section  of  the 
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code  above  referred  to,  unless  evidenced  in  writing,  duly 
recorded,  etc.  But  to  entitle  a  creditor  to  protection  under 
this  statute,  it  must  appear  that  he  acquired  a  lien  by  attach- 
ment or  execution  levy  or  otherwise  without  notice  of  the 
sale  or  transfer:  Murphy  v.  "W.  T.  Murphy  &  Co.,  126  Iowa, 
57,  101  N.  W.  486.  It  appears  in  the  first  place  that  the 
sheriff  was  given  notice  of  plaintiff's  rights  before  the  levy 
was  made,  and  this  is  sufficient:  Hibbard  v.  Zenor,  82  Iowa, 
505,  49  N.  W,  63.  In  the  second  place,  the  property  was 
actually  in  the  possession  of  plaintiff,  and  further  notice  was 
immaterial.  The  statute  has  no  application  where  the  actual 
possession  passes  to  the  person  who  claims  title  under  a  sale. 
The  contention  for  appellant  that  the  transfer  of  the  prop- 
erty to  plaintiff  was  invalid  because  made  on  Sunday  was  not 
presented  to  the  trial  court,  and  cannot,  therefore,  properly 
be  considered.  But  if  it  were  now  before  us,  we  should  have 
to  hold  that,  although  the  arrangement  for  transfer  of  the 
property  from  Sullivan  to  plaintiff  was  on  Sunday,  the  act 
of  plaintiff  on  Monday  in  delivering  the  notes  to  Sullivan 
in  pursuance  of  the  arrangement  for  the  purchase  of  the 
property  and  their  acceptance  by  him  was  such  a  ratification 
as  to  remove  any  taint  of  illegality  from  the  transaction: 
Russell  V.  Murdock,  79  Iowa,  101,  18  Am.  St.  Rep.  348,  44 
N.  W.  237.     The  judgment  is  affirmed. 


What  Change  of  Possession  of  Goods  Sold  is  sufficient  as  against  credi- 
tors and  subsequent  purchasers  of  the  vendor  is  considered  in  the  note 
to  Claflin  v.  Eosenberg,  97  Am.  Dec.  340.  As  a  general  rule,  to  render 
a  sale  of  personal  property  valid  as  against  the  vendor's  subsequent 
attaching  creditors,  there  must  be  a  change  of  possession  of  the  prop- 
erty from  the  vendor  to  the  vendee,  and  such  change  must  be  exclusive 
and  apparent:  Baldwin  v.  Thayer,  71  N.  H.  257,  93  Am.  St.  Eep.  510. 
But  in  determining  the  kind  of  possession  necessary  to  be  given,  regard 
must  be  had,  not  only  to  the  character  of  the  property,  but  also  to  the 
nature  of  the  transaction,  position  of  the  parties,  and  intended  use  of 
the  property:  Benninger  v.  Spatz,  128  Pa.  524,  15  Am.  St.  Rep.  692, 
and  note. 

It  is  Only  When  Alleged  Personalty  of  a  Vendor  and  Debtor  is  ap- 
parently in  the  open,  visible,  and  exclusive  possession  of  a  third 
person  that  an  attaching  creditor  of  the  vendor  is  put  upon  inquiry 
as  to  the  title:  Baldwin  v.  Thayer,  71  N.  H.  257,  93  Am.  St.  Eep. 
510. 

The  "Retention  of  Personal  Property  and  the  Withholding  of  Convey- 
ances from  record  do  not  make  the  transfer  void  as  to  general  creditors 
in  the  absence  of  fraud:  Cogan  v.  Conover  Mfg.  Co.,  69  N.  J.  Eq. 
809,  115  Am.  St.  Eep.  629. 

Sunday  Contracts  are  discussed  in  the  note  to  Henry  Christian  B.  & 
L.  Assn.  V.  Walton,  59  Am.  St.  Eep.  641.  When  an  oral  agreement 
to  sell  potatoes  is  made  on  Sunday,  but  they  are  not  weighed,  de- 
livered, nor  paid  for  until  Monday,  this  is  tantamount  to  a  complete 
contract  of  sale  on  the  latter  day:  King  v.  Graef,  136  Wis.  548,  128 
Am.  St.  Eep.  1101,  and  see  cases  cited  in  the  cross-reference  note 
thereto. 
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RUTENBECK  v.  HOHN. 

[143  Iowa,  13,  121  N.  W.  698.] 

CORPORATION — Enforcement  of  Subscriptions  in  Equity. — A 
suit  by  the  assignee  for  creditors  of  a  corporation,  to  determine  and 
recover  from  all  the  stockholders  the  proportionate  amount  of  their 
subscriptions  requisite  to  pay  the  debts  of  the  company,  is  a  proper 
subject   of  equitable  jurisdiction,     (p.   733.) 

CORPORATION — ^Enforcement  of  Subscriptions  at  Law  or  in 
Equity. — While  separate  actions  at  law  may  be  brought  to  enforce 
subscriptions  to  stock,  equity  has  jurisdiction  to  bring  all  into  a 
single  suit  and  settle  the  rights  of  all  by  a  single  adjudication,  (p. 
733.) 

CORPORATION  —  Uncertainty  of  Subscription  Contract.  —  A 
subscription  agreement  whereby  subscribers  to  stock  agree  to  give 
their  notes  for  the  amounts  set  opposite  their  names  to  build  a 
creamery,  made  as  a  preliminary  step  to  the  organization  of  a  corpora- 
tion, which  in  fact  is  thereafter  organized  on  the  strength  of  the 
agreement,  with  the  several  subscribers  as  stockholders,  is  not  in- 
valid for  uncertainty  in  that  no  payee  is  named  and  no  reference 
made  to  any  corporation  to  be  formed,     (p.  734.) 

CORPORATION. — An  Oral  Subscription  to  Stock  may  be  valid. 
(p.  735.) 

WORDS  AND  PHRASES  —  "Subscribe"  or  "Subscription." — 
While  the  strict  definition  of  the  word  "subscribe"  or  "subscription" 
involves  the  idea  of  a  written  signature,  yet  by  common  usage  it  is 
often  employed  to  include  an  agreement,  written  or  oral,  to  give  or 
pay  some  amount  to  a  designated  purpose,  more  usually,  perhaps,  to 
some  purpose  for  the  promotion  of  which  numerous  persons  are  unit- 
ing their  means  and  their  efforts,     (p.  735.) 

CORPORATION — Validity  of  Stock  Subscriptions. — Where  a 
bank,  before  a  corporation  begins  business,  declines  to  make  a  loan  to 
it  because  the  agreed  amount  of  subscriptions  to  stock  have  not  yet 
been  obtained,  thus  rendering  doubtful  the  liability  of  the  persons 
who  have  subscribed,  whereupon  some  of  th«  subscribers  orally  agree 
to  take  unsubscribed  stock  to  an  amount  sufficient  to  make  up  the  re- 
quired sum,  on  the  strength  of  which  the  bank  makes  the  loan,  the 
shareholders  are  liable  on  their  subscriptions  in  a  suit  by  the  assignee 
for  creditors  of  the  corporation,  the  bank  being  a  principal  creditor. 
.(p.  735.) 

CORPORATION  —  Acceptance  of  Stock  Subscriptions. — Sub- 
scribers to  stock  cannot  maintain  that  the  subscription  contract  is  in- 
valid for  want  of  acceptance  by  the  corporation,  when  the  subscrip- 
tion was  necessary  to  the  validity  of  the  original  organization  of  the 
corporation,  and  its  officers  made  use  of  it  to  procure  a  loan  which 
was  used  in  the  business  of  the  company,     (p.  736.) 

F.  M.  Fort,  for  the  appellants. 

E.  L.  ^Miller  and  Wolfe  &  Wolfe,  for  the  appellee. 

^*  WEAVER,  J.  In  the  year  1901  certain  persons,  living 
in  and  near  the  town  of  Lost  Nation,  undertook  to  organize 
a  company  or  association  for  the  purpose  of  establishing  and 
operating  a  creamery.  To  that  end  a  paper  was  prepared 
in  the  following  form:  "We  the  undersigned  hereby  agreed 
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to  give'  our  notes  for  the  amount  set  opposite  our  names  for 
the  purpose  of  building  and  equipping  a  creamery  in  or  near 
Lost  Nation,  Iowa.  This  agreement  to  be  null  and  void  unless 
four  thousand  dollars  are  subscribed."  Whether  this  sub- 
scription was  ever  completed  in  accordance  with  its  terms 
is  the  principal  question  of  fact  here  in  controversy.  The 
scheme  seems  to  have  been  for  each  individual  subscriber  to 
give  his  individual  note  for  the  amount  of  his  subscription, 
without  interest,  for  a  period  of  five  years,  the  paper  thus 
accumulated  to  be  used  as  a  basis  of  credit  for  a  corporation, 
which  was  to  *•*  be  formed  to  carry  on  the  business,  in  which 
corporation  each  subscriber  was  to  be  a  stockholder  to  the 
extent  of  his  subscription.  The  evident  thought  or  hope  of 
the  organizers  was  that  the  business  would  be  i^ufficiently 
profitable  to  enable  it  to  pay  off  any  indebtedness  incurred 
at  the  outset,  and  release  the  subscribers  from  any  obliga- 
tion to  pay  the  notes  given  by  them.  The  articles  of  in- 
corporation, following  out  the  plan,  provided  that  the  capital 
stock  of  four  thousand  five  hundred  dollars  was  to  be  repre- 
sented by  the  notes  of  the  stockholders,  payable  to  the  cor- 
poration, due  five  years  after  date,  without  interest,  and"  to 
be  held  as  a  basis  of  credit  with  authority  to  the  board  of 
directors  to  hypothecate  them  as  collateral  security  for  any 
indebtedness  lawfully  contracted.  It  w^as  further  provided 
that,  upon  liquidation  of  its  affairs,  the  makers  of  said  notes 
might  be  assessed  proportionally  for  the  payment  of  the  cor- 
porate debts  after  exhausting  all  other  assets,  no  assessment 
to  exceed  the  amount  of  the  stockholder's  note.  By  another 
clause  of  the  articles  of  incorporation  all  persons  who  have 
executed  notes  as  aforesaid  or  who  have  agreed  so  to  do,  are 
made  stockholders,  and  authorized  to  participate  in  all  stock- 
holders' meetings.  After  several  years'  business  the  corpo- 
ration made  an  assignment  for  the  benefit  of  its  creditors, 
under  the  insolvent  laws  of  the  state.  The  assignee  now 
brings  this  action  in  equity,  alleging  that  after  applying  all 
other  available  assets  of  the  corporation,  there  remains  an 
unpaid  balance  of  over  two  thousand  dollars  of  corporate 
indebtedness.  He  further  alleges  that  the  defendants  are 
all  subscribers  to  the  capital  stock  of  the  concern ;  that  he  has 
made  an  assessment  upon  them,  in  accordance  with  the  plan 
of  its  organization,  for  a  sum  sufficient  to  meet  said  indebted- 
ness, but  that  they  have  neglected  and  refused  to  pay  the 
same,  and  he  therefore  asks  the  court  to  assess  and  adjudge 
the  amount  due  from  each  of  said  stockholders,  both  those 
who  have  executed  their  notes  in  accordance  with  said  plan, 
and  those  who  ***  subscribed  to  the  plan  and  failed  to  give 
their  notes,  and  that  he  recover  from  them,  and  each  of  them, 
the  amount  or  share  which  the  court  shall  find  justly  due. 
A  motion  to  transfer  the  cause  to  the  law  calendar  for  trial 
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having  been  denied,  and  a  demurrer  to  the  petition  having 
been  overruled,  the  appealing  defendants  answered,  denying 
the  allegations  of  the  petition,  and  denying  that  their  sub- 
scriptions ever  became  effective  because  of  the  failure  to 
obtain  a  subscription  of  four  thousand  dollars.  The  cause 
was  tried  to  the  court  which  found  for  the  plaintiff,  assess- 
ing the  defendants  severally  at  the  rate  of  one  hundred  per 
cent  upon  the  amount  of  their  several  subscriptions,  and  en- 
tered judgment  accordingly.  From  this  judgment  two  of  the 
defendants,  J,  C.  Houle  and  J,  W.  Clapp,  appeal. 

1.  Error  is  alleged  upon  the  denial  of  the  defendant's 
motion  for  a  transfer  of  the  cause  to  the  law  calendar.  The 
exception  cannot  be  sustained.  If  the  action  were  brought 
by  a  single  creditor  of  the  corporation  to  enforce  the  statu- 
tory liability  of  an  individual  stockholder,  as  was  the  case 
in  Tama  Water  Power  Co.  v.  Hopkins,  79  Iowa,  653,  44  N. 
W.  797,  and  Bayliss  v.  Swift,  40  Iowa,  648,  it  may  well  be 
that  an  action  at  law  would  be  sustained.  Here,  however, 
the  suit  is  in  effect  a  proceeding  to  wind  up  the  affairs  of 
the  corporation,  to  which  end  it  is  necessary  to  ascertain 
what,  if  any,  corporate  assets  have  come  into  the  hands  of 
the  assignee,  whether  the  same  have  been  applied  to  the  pay- 
ment of  corporate  debts,  the  amount  of  such  indebtedness 
remaining  unprovided  for,  and  to  what  extent,  if  any,  an 
assessment  is  required  upon  the  unpaid  stock  subscription  to 
meet  such  demands.  That  this  is  a  subject  of  equitable  ju- 
risdiction is  too  clear  to  require  argument  or  discussion:  6 
Pomeroy's  Equity  Jurisprudence,  sec.  910.  If  the  liability 
of  the  delinquent  stockholders  were  absolute,  and  each  was 
liable  upon  the  face  *''  of  his  subscription  for  the  full 
amount  thereof,  a  different  situation  would  be  presented. 
But  the  liability  in  this  case  is  of  an  equitable  or  contingent 
nature.  By  the  express  terms  of  the  articles  of  incorpora- 
tion the  stockholders  are  to  be  held  for  only  such  ratable 
proportions  of  their  subscription  as  shall  be  found  necessary 
for  the  payment  of  corporate  obligations  after  exhausting  all 
the  corporate  assets  proper.  To  procure  an  adjudication  of 
the  amount  necessary  for  that  purpose,  and  of  each  stock- 
holder's proper  contribution  thereto,  it  was  proper,  if  not 
necessary,  to  bring  them  all  into  court,  and  settle  the  entire 
business  in  a  single  suit,  instead  of  bringing  separate  actions 
at  law  against  each  of  the  numerous  stockholders.  Such  ad- 
judication is  essentially  equitable  in  its  nature:  Bell's  Ap- 
peal, 115  Pa.  88,  2  Am.  St.  Rep.  432,  8  Atl.  177.  The  direct 
question  here  presented  arose  in  Cook  v.  Carpenter,  212  Pa. 
165,  108  Am.  St.  Rep.  854,  61  Atl.  799,  1  L.  R.  A..  N.  S.,  900, 
4  Ann.  Cas.  723,  where  the  assignee  of  an  insolvent  corpo- 
ration brought  an  action  in  equity  against  a  large  number  of 
stockholders  to  collect  unpaid  stock  subscriptions.     It  was 
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there  held  that,  while  separate  actions  at  law  could  be  main- 
tained against  the  several  subscribers,  equity  still  had  juris- 
diction to  bring  all  into  a  single  suit  and  settle  the  rights  of 
all  by  a  single,  adjudication.  That  holding  is  eminently  rea- 
sonable, and  in  accord  with  established  principles  of  equity 
jurisprudence,  and  we  know  of  no  statute  or  decision  in  our 
own  state  which  forbids  its  application  here :  See,  also,  Sanger 
V.  Upton,  91  U.  S.  56,  23  L.  ed.  220. 

2.  It  is  next  said  the  subscription  agreement  is  void  for 
uncertainty,  in  that  no  payee  is  named,  and  there  is  no  refer- 
ence therein  to  any  corporation  to  be  formed.  If  this  paper 
were  all  to  which  we  have  to  look,  the  objection  would  be 
well  taken,  but  it  is  shown  without  any  dispute  that  it  was 
made  and  subscribed  as  a  preliminary  step  to  the  organiza- 
tion of  **  a  corporation  which  was  in  fact  thereafter  organ- 
ized upon  the  strength  of  this  very  subscription,  making  the 
several  subscribers  stockholders  to  the  extent  of  the  obliga- 
tion thus  assumed.  There  is  no  ambiguity  or  uncertainty 
in  the  agreement  when  considered  in  the  light  of  the  conceded 
facts. 

3.  Most  of  the  other  points  made  by  the  appellants  may 
be  grouped  under  the  general  proposition  that  the  subscrip- 
tion never  became  effective  because  of  the  alleged  failure  to 
secure  subscriptions  to  the  full  amount  of  four  thousand  dol- 
lars. This  is  largely  a  question  of  fact,  and  the  material 
circumstances  are  involved  in  radical  dispute  between  the 
witness.  The  testimony  on  the  part  of  plaintiff  tends  to  show 
that  about  the  time  the  corporation  began  business  it  applied 
to  the  First  National  Bank  of  Lost  Nation  for  a  loan  of  two 
thousand  five  hundred  dollars.  The  subscription  paper  at 
that  time  showed  but  thirty-six  signers  for  one  hundred  dol- 
lars each,  and  but  few,  if  any,  of  these  had  yet  given  their 
notes.  The  bank  objected  to  making  the  loan,  on  the  ground 
that  the  subscription  was  incomplete,  not  aggregating  four 
thousand  dollars,  thus  rendering  doubtful  the  liability  of  the 
subscribers  already  obtained.  To  avoid  this  objection  three 
of  the  subscribers,  Hohn,  Hill,  and  Busch,  orally  agreed  to 
take  the  unsubscribed  stock  to  the  amount  necessary  to  make 
up  the  required  sum,  and  thereupon  the  loan  was  made. 
The  unpaid  balance  of  the  debt  thus  contracted  constituted 
a  large  proportion  of  the  liabilities,  for  the  payment  of  which 
an  assessment  upon  the  subscribers  is  sought  in  this  proceed- 
ing. These  three  persons,  Hohn,  Hill  and  Busch,  admit  their 
oral  undertaking  in  this  respect,  and  concede  their  liability 
thereon  as  subscribers  to  that  extent  to  the  stock  of  the  cor- 
poration. On  the  other  hand,  this  oral  subscription  or  agree- 
ment is  denied  by  the  appellants,  who  claim  that  whatever 
agreement  may  have  been  entered  into  on  the  part  of  Hohn, 
Hill  and  Busch  was  made  long  after  the  corporation  had  been 
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organized,  *®  and  when  it  was  near  the  point  of  dissolution 
by  insolvency.  These  contending  claims  are  irreconcilable ; 
and,  while  the  truth  of  the  matter  is  left  in  some  doubt,  we 
are  led  to  agree  with  the  trial  court  that  the  preponderance 
of  the  evidence  is  with  the  plaintiff,  and  that  the  oral  agree- 
ment was  made  before  the  corporation  commenced  business, 
and  at  the  time  the  money  was  borrowed  from  the  bank.  It 
would  serve  no  useful  purpose  to  review  the  testimony  which 
brings  us  to  this  conclusion  further  than  to  say  that  the 
plaintiff's  version  of  the  transaction  appears  to  us  the  more 
reasonable,  and  the  better  supported  by  the  course  of  business 
pursued  by  the  parties. 

But  counsel  contend  that  in  any  event,  the  subscription 
or  agreement  not  being  in  writing,  it  did  not  satisfy  the 
condition  of  the  written  subscription.  The  fair  and  reason- 
able interpretation  to  be  put  upon  said  condition  is  that  none 
of  the  subscribers  were  to  be  bound  by  said  agreement  until 
all  the  valid  and  enforceable  agreements  of  like  character 
should  aggregate  four  thousand  dollars.  It  had  no  reference 
to  the  manner  in  which  the  subscriptions  were  to  be  made, 
but  to  their  aggregate  amount  and  validity.  If,  then,  the 
oral  agreement  of  Hohn,  Hill  and  Busch  to  subscribe  or  take 
stock  to  the  amount  required  to  perfect  the  organization  and 
to  validate  all  the  subscriptions  was  a  legal  and  binding  obli- 
gation on  their  part,  then  the  condition  was  fulfilled,  and  the 
contract  is  enforceable  as  to  such  subscriber.  That  an  oral 
subscription  to  stock  is  a  valid  contract  has  been  affirmed  by 
this  court :  Colfax  Hotel  v.  Lyon,  69  Iowa,  683,  29  N.  W.  780. 

"While  the  strict  definition  of  the  word  "subscribe"  or 
"subscription"  involves  the  idea  of  a  written  signature,  yet 
by  common  usage  it  is  often  employed  to  include  an  agree- 
ment, written  or  oral,  to  give  or  pay  some  amount  to  a  desig- 
nated purpose,  more  usually,  perhaps,  to  some  purpose  for 
the  promotion  of  which  numerous  persons  are  uniting  their 
means  and  their  efforts.  An  actual  taking  ^^  of  stock  has 
been  held  to  be  equivalent  to  a  subscription:  Barron  v.  Bur- 
rill,  86  Me.  66,  29  Atl.  939.  "Subscribe"  has  been  defined 
as  equivalent  to  "agree  to  pay":  Strong  v.  Eldridge,  8  Wash. 
595,  36  Pac.  696.  The  Barron  case  was  an  action  in  equity 
to  enforce  payment  on  a  stock  subscription  for  the  benefit 
of  corporate  creditors,  and  it  was  held  that  payment  for  the 
stock  was  sufficient  evidence  of  a  subscription,  though  no, 
written  agreement  or  undertaking  was  shown :  See,  also,  Jack- 
son V.  Traer,  64  Iowa,  469,  52  Am.  Rep.  449,  20  N.  W.  764 ; 
Nulton  V.  Clayton,  54  Iowa,  425,  27  Am.  Rep.  213,  6  N.  W. 
685. 

Even  if  under  ordinary  circumstances  a  subscription  to 
stock  must  be  in  writing  to  be  of  any  validity,  the  circum- 
stances of  this  case  would  iu  our  judgment  except  it  from 
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the  operation  of  that  rule.  It  will  be  remembered  that  at 
the  time  of  making  the  oral  agreement,  and  upon  strength 
thereof,  the  bank  made  the  loan  which  constitutes  the  bulk 
of  the  corporate  indebtedness,  and  the  corporation  incurred 
the  obligation  of  its  repayment,  whereby  the  said  Hohn,  Hill 
and  Busch  became  effectually  estopped  from  denying  their 
personal  liability  to  the  amount  of  such  subscription.  This 
liability  they  have  consistently  recognized,  and  have  paid  to 
the  assignee  the  sum  for  which  they  thus  became  chargeable. 
The  sufficiency  of  the  subscription  cannot  be  successfully 
challenged. 

Nor  is  counsel's  thought  that  the  subscription  is  invalid 
for  want  of  acceptance  by  the  corporation  any  more  tenable. 
This  subscription  was  necessary  to  the  validity  of  the  or- 
ganization. The  executive  officers  of  the  corporation  made 
use  of  it  as  a  basis  for  the  procurement  of  the  loan.  Upon 
the  assurance  of  it  money  was  procured,  and  all  the  corpo- 
rate business  thereafter  transacted.  If  any  acceptance  was 
needed,  it  may  be  conclusively  implied  from  the  conduct  of 
the  parties. 

An  attempt  is  made  in  argument  to  show  that  one  of  the 
thirty-six  names  subscribed  to  the  original  written  **  agree- 
ment was  not  in  fact  a  subscription,  and  that  no  sum  or 
amount  appears  to  have  been  promised  by  such  person. 
Without  going  into  particulars  we  will  say  the  record  does 
not  support  the  point  thus  made.  Moreover,  this  matter  does 
not  seem  to  have  been  made  an  issue  of  the  pleadings.  We 
are  content  to  follow  the  finding  of  the  trial  court  upon  this 
branch  of  the  case. 

The  several  propositions  we  have  considered  include  all  the 
really  debatable  propositions  raised  by  the  appeal.  We  have 
examined  the  record  with  reference  thereto,  and  find  nothing 
calling  for  a  reversal  of  the  decree  below.  It  is  therefore 
af&rmed. 


THE  NATURE  AlfD  VALTDITT  OF  THE  SUBSCRIPTION  AGREE- 
MENT TO  CORPORATE  STOCK. 
I.  Scope  of  Note,  737. 
U.  Nature  of  the  Agreement. 

a.  General  Considerations,  737. 

b.  Distinction  Between  a  Subscription  and  an  Offer  to  Sub- 

scribe, 740. 

c.  Distinction  Between  Subscription  to,  and  a  Sale  of,  Stocdc, 

741. 

d.  Nature  of  the  Liability  Several,  741. 
TTT,  Validity  of  the  Agreement. 

a.  The  Parties,  742. 

b.  Parol  Subscriptions  to  Stock  Valid,  743. 

1.  Verbal  Subscription  Invalid  Where  Statute  or  Charter 

Requires  Writing,  744. 

2.  Written    Subscription    cannot    be    Varied    or    Invali- 

dated by  Any  Parol  Agreement,  744. 
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c.  Formalities  in  the  Execution  of  a  Written  Subscription,  745. 

d.  Indefinite  and  Uncertain  Subscription  Invalid,  746. 

e.  Incomplete  Subscriptions  Invalid,  746. 

f.  Subscription  to  Void  Issue  of  Stock,  747. 

g.  Implied  Conditions,  747. 

h.  Subscriptions  Procured  by  Fraud  or  Misrepresentations  are 
Invalid,   748. 

1.  The  False  Representations  must  be  by  an  Agent  Author- 

ized to  Bind  the  Company,  749. 

2.  Fraudulent  Representations  must  be  as  to   a  Material 

Fact,  not  Mere  Matter  of  Opinion,  749. 
8.  Representations  must  have  Been  Relied  on  by  Sub- 
scriber, 750. 

I.    Scope  of  Note. 

This  note  is  desired  to  exhibit  the  law  on  the  subject  of  the 
nature  and  validity  of  the  subscription  agreement  to  corporate  stock, 
since  the  main  case  of  Rutenbeck  v,  Hohn,  143  Iowa,  13,  ante,  p. 
731,  121  N.  W.  698,  turns  mainly  upon  considerations  of  that  character. 
Questions  concerning  the  nature  of  the  liability  either  to  the  corpora- 
tion itself,  or  to  its  creditors,  growing  out  of  the  agreement,  or  the 
enforcement  thereof,  and  matters  of  estoppel  of  subscribers  in  suits 
based  upon  such  liability  will  not  be  considered,  except  only  in  so 
far  as  they  must  incidentally  be  referred  to  in  order  to  obtain  a 
proper  view  of  the  main  topic. 

n.  Nature  of  the  Agreement. 
a.  General  Considerations. — "A  subscriber "  is  defined  by  Mr. 
Oook  in  his  work  on  Corporations,  volume  1,  section  10,  as  "one  who 
has  agreed  to  take  stock  from  a  corporation  on  the  original  issue  of 
such  stock."  In  the  English  acceptation  of  the  term,  by  subscriber  is 
meant  a  man  who  puts  down  his  name  to  a  contract,  by  which  he 
binds  himself  to  the  extent  of  the  number  of  shares  for  which  he  puts 
down  his  name:  Thames  Tunnel  Co.  v.  Sheldon,  6  Barn.  &  C.  346, 
9  D.  &  R.  278,  5  L.  J.  (O.  S.)  K.  B.  157,  108  Eng.  Rep.  477.  In  this 
country,  the  term  "subscriber"  has  not  always  received  as  formal 
a  definition,  and  it  has  been  said  that  anyon^  who  in  some  form 
or  another  agrees  to  take  original,  unissued  stock  of  a  company 
seems  to  partake  of  the  character  of  a  subscriber,  as  contradis- 
tinguished from  a  purchaser  of  corporate  stock.  In  McDowell  v. 
Lindsay,  213  Pa.  591,  63  Atl.  130,  the  court,  discussing  the  term 
■"subscriber,"  states  that  subscribers,  as  generally  understood,  are 
those  who,  upon  the  foundation  of  the  corporation  agree  eventually 
to  take  and  pay  for  shares  of  the  capital  stock,  and  in  the  absence 
of  any  special  agreement  they  agree  with  each  other  to  pay  there- 
for the  par  value  of  such  stock.  In  Bates  v.  Great  Western  Tel.  Co., 
334  111.  536,  25  N.  E.  521,  the  court,  discussing  the  same  subject, 
«ay:  "When  men  'subscribe'  for  the  stock  of  a  company,  it  is  for 
such  stock  as  the  company  still  owns  and  has  not  parted  with. 
Stock  which  has  been  issued  to  or  has  passed  into  the  ownership 
of  outside  parties  cannot  be  subscribed  for.  It  is  not  then  the 
subject  matter -of  subscription."  And  w*here,  for  instance,  the  orig- 
inal stock  of  the  corporation  on  its  organization  had  all  been  issued 
to  one  party,  and  by  her  turned  partly  back  into  the  treasury, 
it  was  said  that  such  stock  could  not  again  be  the  subject  of 
subscription  in  the  real  sense  of  the  term:  Sherman  v.  Shaugh- 
Am.  St.  Rep..  Vol.  136 — 47 
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nessej  (Mo.  App.),  129  S.  W.  245.  Again,  the  word  "subscribe" 
or  "subscriber"  may  be  entirely  absent  from  a  stock  subscription; 
yet,  if  the  apparent  intention  of  the  parties,  deduced  from  the 
agreement  as  a  whole,  shows  that  to  be  the  character  of  the  trans- 
action, it  will  be  so  treated  by  the  court.  For  example,  in  the 
case  of  Hughes  Mfg.  Co.  v.  Wilcox  (Cal.),  108  Pac.  871,  an  agree- 
ment by  which  parties  undertook  to  take  up  the  entire  treasury  stock 
of  the  corporation  upon  the  understanding  that  they  were  to  re- 
c«ive  a  bonus  in  bonds  of  the  company  was  by  the  court  resolved 
into  a  subscription  agreement,  and  binding  on  the  parties  as  such, 
upon  the  delivery  by  them  of  the  agreement  to  the  secretary  of  the 
corporation  in  acceptance  of  the  proposal  of  the  board  of  directors 
to  that  effect.  As  to  the  manner  of  entering  into  the  contract 
"the  law  is  fairly  well  settled  that  where  parties  propose  to 
form  a  corporation,  and  become  shareholders  therein,  and  such 
parties  intend  to  become  such  shareholders,  without  further  act 
upon  their  part,  upon  the  incorporation  of  the  company,  and  the 
agreement  remains  open  and  is  unrevoked,  and  the  corporation  is 
formed  in  pursuance  of  it,  and  thereafter  acts  upon  it  by  accept- 
ing the  same,  such  agreement  is  valid  and  binding  as  a  subscrip- 
tion to  the  capital  stock  of  such  corporation":  Yonkers  Gazette  Co. 
v.  Taylor,  30  App.  Div.  334,  51  N.  Y.  Supp.  960;  Marysville  etc.  Co. 
v.  Johnston,  93  Cal.  538,  27  Am.  St.  Rep.  215,  29  Pac.  126;  Athol 
Music  Hall  Co.  v.  Carey,  116  Mass.  471;  Ashuelot  Boot  &  Shoe  Co. 
V.  Hoit,  56  N.  H.  548;  Non-Electric  F.  Mfg.  Co.  v.  Peabody,  21 
App.  Div.  247,  47  N.  Y.  Supp.  677.  Speaking  of  the  true  nature 
of  the  agreement  to  subscribe  for  stock  in  a  corporation  thereafter 
to  be  formed,  the  supreme  court  of  Massachusetts  uses  the  following 
pertinent  language  in  Athol  Music  Hall  Co.  v.  Carey,  116  Mass.  471; 
"In  agreements  of  this  nature,  entered  into  before  the  organization 
is  formed,  or  the  agent  constituted  to  receive  the  amounts  sub- 
scribed, the  difficulty  is  to  ascertain  the  promisee,  in  whose  name 
alone  suit  can  be  brought.  The  promise  of  each  subscriber,  'to 
and  with  ea&h  other,'  is  not  a  contract  capable  of  being  enforced, 
or  intended  to  operate  literally  as  a  contract  to  be  enforced  between 
each  subscriber  and  each  other  who  may  have  signed  previously, 
or  who  should  sign  afterward,  nor  between  each  subscriber  and 
all  the  others  collectively  as  individuals.  The  undertaking  is  in- 
choate and  incomplete  as  a  contract  until  the  contemplated  organ- 
ization is  effected,  or  the  mutual  agent  constituted  to  represent 
the  association  of  individual  rights  in  accepting  and  acting  upon 
the  propositions  offered  by  the  several  subscriptions.  When  thus 
accepted,  the  promise  may  be  construed  to  have  legal  effect  accord- 
ing to  its  purpose  and  intent,  and  the  practical  necessity  of  the  case, 
to  wit,  as  a  contract  with  the  common  representative  of  the  several 
associates."  And  in  the  recent  case  of  Selby  Co.  Ey.  Co.  v.  Crow,  137 
Mo.  App.  461,  119  S.  W.  435,  the  contract  has  been  styled  a  bilateral 
contract  in  the  following  statement:  "A  subscription  to  the  stock 
of  a  corporation  is  a  trilateral  contract,  that  is,  it  is  an  undertaking 
not  only  between  the  corporation  and  the  individual  stockholders, 
but  it  is  an  undertaking  between  the  corporation,  •  the  individual 
subscriber,  and  all  the  other  subscribers  to  take  the  stock  as  well." 
By  reason  of  the  divergent  views  of  the  courts  as  to  the  relative 
position  of  the  individual  parties  to  what  may  be  termed  an  anti- 
organization    subscription    agreement    to    corporate    stock,    to    each 
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other,  and  the  corporate  entity  thereafter  to  be  formed,  we  meet 
with  a  sharp  conflict  of  decision  in  regard  to  the  right  of  with- 
drawal of  an  individual  subscriber  before  the  contract  is  fully 
performed,  and  is  still,  as  was  said  in  Athol  Music  Hall  Co.  v. 
Carey,  116  Mass.  471,  inchoate;  one  line  of  decisions  holding  that, 
in  view  of  the  joint  undertaking  of  the  subscription  agreement,  it 
works  a  binding  relationship  between  the  individual  subscribers  from 
the  very  moment  of  their  participation  therein,  and  that  none  can 
withdraw  therefrom  without  the  unanimous  consent  of  all  the  other 
parties.  The  reasoning  of  these  cases  is  typified  by  the  following 
excerpt  from  a  Minnesota  case:  "A  subscription  by  a  number  of 
persons  to  the  stock  of  a  corporation  to  be  thereafter  formed  by 
them  has  in  law  a  double  character:  First.  It  is  a  contract  between 
the  subscribers  themselves  to  become  stockholders  without  further 
act  on  their  part  immediately  upon  the  formation  of  the  corpora- 
tion. As  such  contract  it  is  binding  and  irrevocable  from  the  date 
of  the  subscription,  at  least  in  the  absence  of  fraud  or  mistake, 
unless  canceled  by  consent  of  all  the  subscribers  before  acceptance 
by  the  corporation.  Second.  It  is  also  in  the  nature  of  a  continu- 
ing offer  to  the  proposed  corporation,  which,  iipon  acceptance  by 
it  after  its  formation,  becomes  as  to  each  subscriber  a  contract 
between  him  and  the  corporation":  Minneapolis  Threshing  Machine 
Co.  V.  Davis,  40  Minn.  110,  12  Am.  St.  Bep.  701,  102'6,  3  L.  E.  A. 
796.  To  same  effect:  Selma  &  T.  E.  E.  v.  Tipton,  5  Ala.  787,  39 
Am.  Dec.  344;  Pacific  Fruit  Co,  v.  Coon,  107  Cal.  447,  40  Pac.  542; 
United  Society  v.  Eagle  Bank,  7  Conn.  456;  Bishop's  Fund  v.  Eagle 
Bank,  7  Conn.  476;  Klein  v.  Alton  &  S.  E.  E.  Co.,  13  111.  514;  John- 
son v.  "Wabash  etc.  Plank  Road  Co.,  16  Ind.  389:  Hughes  v.  Antietam 
Mfg.  Co.,  34  Md.  316;  Muskingum  Valley  T.  Co.  v.  Ward,  13  Ohio, 
120,  42  Am,  Dec.  191,  In  the  case  of  Greer  v.  Chartier's.  Ry.,  96 
Pa.  391,  42  Am,  Eep.  548,  a  person  received  the  subscription  book 
of  a  corporation  to  solicit  subscriptions,  wrote  his  name  therein 
as  a  subscriber,  obtained  subscriptions  of  others,  keeping  the  book 
about  six  months.  Before  returning,  he  cut  his  name  out,  intending 
to  withdraw  from  his  subscription.  This,  the  court  decided  he  could 
not  do  in  that  manner.  In  the  case  of  Whittlesey  v.  Frantz,  74  N. 
Y.  456,  a  subscriber  was  not  permitted  to  take  advantage  of  the 
cancellation  of  his  subscription,  although,  the  subscription  paper 
showed  that  his  name  was  stricken  out  by  lines  run  across  it,  and 
bearing  the  notation  "By  agree't  Mar.  5."  In  line  with  this  view 
of  the  essential  nature  of  the  agreement,  courts  have  also  refused 
to  sanction  the  proposition  that  the  agent  of  the  corporation  could 
consent  to  the  withdrawal  of  such  subscriber;  Hughes  v.  Antietam 
Mfg.  Co.,  34  Md.  316;  Chouteau  Ins.  Co.  v.  Floyd,  74  Mo.  286;  Gill 
V.  Balis,  72  Mo.  424;  Jewett  v.  Valley  Ey.,  34  Ohio  St.  601;  Bedford 
R.  E.  Co.  v.  Bowser,  48  Pa.  29;  Upton  v.  Tribilcock,  91  U.  S.  45, 
23  L.  ed.  203.  And  it  has  also  been  denied  that  the  president  of  a 
corporation  has  authority,  by  virtue  of  his  office,  to  consent  that 
an  absolute  and  unconditional  subscription  shall  be  changed  so  as 
to  become  conditional:  Morgan  Co.  v.  Thomas,  76  111.  120.  The 
opposite  position  as  to  the  right  of  withdrawal  of  a  subscriber  to 
the  stock  of  a  projected  corporation  is  that  when  persons  sign  an 
agreement  to  form  such  corporation  and  when  organized  to  take  stock 
therein,  intending  a  contract  with  such  corporation,  the  subscription 
of  each  of  the  parties  is  a  continuing  offer  merely  to  the  proposed 
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corporation,  and  becomes  a  binding  contract  only  when  the  corpora- 
tion is  formed,  and  by  that  means  an  acceptance  of  the  offer  takes 
place,  because  until  that  precise  point  of  time  there  are  not  the 
necessary  parties'  to  the  contract  in  existence,  for  all  of  which 
reasons  a  subscriber  may  revoke  his  offer,  and  thus  prevent  a  contract 
with  the  corporation  at  any  time  before  it  is  actually  formed,  with- 
out the  consent  of  his  cosubscribers.  Admitting  the  proposition  that, 
until  the  actual  formation  of  the  corporation  the  agreement  is  an 
inchoate  undertaking,  which  seems  to  be  conceded  in  any  view  of 
the  matter,  the  logic  of  the  situation  would  seem  to  be  with  position 
just  outlined,  in  the  absence  of  express  statutory  regulation  of  the 
right  to  withdraw,  or  unless  it  can  be  successfully  contended  that 
the  exercise  of  such  right  independent  of  the  consent  of  the  other 
subscribers  is  against  public  policy.  The  following  cases  sustain  the 
position  just  outlined:  Planters  etc.  Packet  Co.  v.  Webb,  156  Ala. 
551,  46  South.  977,  16  Ann.  Cas.  529;  Allen  &  Co.  v.  Hast- 
ings J.  Co.,  2  Ga.  App.  291,  58  S.  E.  504;  Bryant's  Pond  Steam 
Mill  Co.  V.  Felt,  87  Me.  234,  47  Am.  St.  Rep.  323,  32  Atl.  888,  33 
L.  R.  A.  593;  Hudson  Real  Estate  Co.  v.  Tower,  156  Mass.  82,  32 
Am.  St.  Rep,  434,  30  N.  E.  465,  161  Mass.  110,  42  Am.  St.  Rep.  379; 
36  N.  E.  680;  State  v.  Garroutte,  67  Mo.  445;  Muncy  Traction 
Engine  Co.  v.  D.  Green,  143  Pa.  269,  13  Atl.  747.  The  question  how 
and  in  what  manner  notice,  if  any,  of  such  withdrawal  should  be 
given,  and  what  notice  has  been  held  sufficient  in  such  cases,  must 
depend  on  the  facts  of  each  individual  controversy,  and  is  not  within 
the  scope  of  this  note.  Intimately  connected  with  the  question  of 
the  fundamental  nature  of  a  subscription  agreement  to  corporate 
stock  before  incorporation  is  the  distinction  drawn  by  the  courts 
and  much  di&cussed  by  text-writers  between  a  present  subscription 
and  a  mere  offer  or  proposal  to  subscHbe. 

b.  Distinction  Between  a  Subscription  and  an  Offer  to  Subscribe. 
A  writing  in  the  form:  "We,  the  undersigned,  agree  to  subscribe  to 
the  stock  of  the  Pike  County  Railroad,  the  sums  set  against  our 
names,  when  the  bookg  may  be  opened  for  subscription,"  was  de- 
clared by  the  supreme  court  of  Illinois  not  to  be  binding  on  the 
parties  in  Thrasher  v.  Pike  County  R.  R.  Co.,  25  111.  340.  The 
ground  upon  which  the  differentiation  between  a  mere  offer  to  sub- 
scribe and  an  actual  subscription  to  the  stock  of  a  projected  corpo- 
ration seems  to  be  based  is  amply  discussed  in  the  note  to  Gettys- 
burg Nat.  Bank  v.  Brown,  95  Md.  367,  93  Am.  St.  Rep.  339,  52  Atl. 
975,  and  there  is  no  need  for  further  comment  on  this  phase  of  the 
subject,  except  to  call  attention  to  the  reasoning  of  the  case  of 
Webb  V.  Baltimore  &  E.  S.  R.  Co.,  77  Md.  92,  39  Am.  St.  Rep.  396, 
26  Atl.  113,  where  the  court  had  under  consideration  a  stock  sub- 
scription which  read  as  follows:  "I  hereby  agree  to  take  twenty 
shares  of  the  Baltimore  and  Eastern  Shore  Railroad  stock,  when 
completed  to  Vienna,  $1,000.00.  Albert  Webb."  There,  the  court 
assumed  the  position  that,  although  this  was  merely  an  offer  to  take 
a  certain  amount  of  stock,  nevertheless,  as  soon  as  the  condition 
upon  which  the  offer  hung  was  performed,  whereby  an  implied  ac- 
ceptance by  the  corporation  took  place,  it  became  a  binding  obliga- 
tion on  the  part  of  Webb,  without  further  act  on  his  part,  and  in 
doing  so  the  court  states:  "The  subscription,  in  the  form  in  which 
it  was  made,  was  inchoate  and  conditional.  It  was  such,  however, 
as  the  company  had  a  right  to  accept It  was  simply  a  con- 
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tinuous  offer  by  the  defendant  to  become  a  stockbolder  after  the 
condition  specified  had  been  performed  by  the  company."  And  in 
th€  case  of  Nickum  v.  Burckhardt,  30  Or.  464,  60  Am.  St.  Eep.  822, 
47  Pae.  788,  48  Pac.  474,  the  supreme  court  of  Oregon,  speaking  of 
the  distinction  sought  to  be  made  in  that  case  between  an  offer  to 
subscribe  and  a  present  subscription  in  a  corporation  which  is  not 
yet  in  existence,  observed:  "Nor  is  the  distinction,  taken  in  some 
of  the  cases,  between  a  present  subscription  and  an  agreement  to 
subscribe  to  the  stock  of  a  corporation  thereafter  to  be  created, 
thought  to  be  sound."  This  general  statement  seems  to  be  justified 
upon  this  basis:  The  uniform  postulate  of  all  the  adjudicated  cases  is- 
that  any  subscription  to  stock  in  a  corporation  to  be  thereafter  formed 
is  not  and  cannot  be,  from  the  very  nature  of  the  transaction,  a  com- 
plete contract — ^it  is  an  open  proposition — until  the  actual  formation- 
of  the  corporation;  that  it  is  merely  a  continuing  offer  to  take  stock 
upon  the  condition  that  the  corporation  be  called  into  existence,  and 
the  fulfillment  of  which  condition  works  at  once,  without  further  act 
on  the  part  of  the  subscriber,  an  implied  acceptance  and  concludes  a 
binding  contract.  Such  being  the  accepted  view,  and.  bearing  in 
mind  at  the  same  time  the  cardinal  principle  that  the  controlling 
criterion  as  to  the  nature  and  effect  of  all  contracts  is  the  intent  of 
the  parties,  which  applies,  of  course,  to  agreements  of  this  character 
as  well,  for  it  is  said:  "Whenever  an  intent  to  become  a  subscriber 
is  manifested,  the  courts  incline,  without  particular  reference  to 
formality,  to  hold  the  contract  of  subscription  exists"  (Planters  etc. 
Packet  Co.  v.  Webb,  144  Ala.  666,  39  South.  562),  it  would  seem 
that  much  of  the  refinement  of  legal  reasoning  as  to  the  distinction 
between  a  subscription  and  a  mere  offer  to  subscribe  to  corporate 
stock  in  a  company  not  yet  in  existence  could  be  dispensed  with, 
particularly  as  it  cannot  be  seriously  contended  that  the  mere 
nature  of  the  condition,  whether  it  be  the  future  act  of  forming  a 
corporation,  or  the  contemplated  completion  of  a  part  of  a  road,  or 
any  other  act  to  be  done  in  the  future,  could  in  any  way  alter  the 
relative  legal  position  of  the  contracting  parties. 

c.  Distinction  Between  Subscription  to,  and  a  Sale  of,  Stock. — 
A  number  of  cases  of  contracts  of  this  nature  have  found  their  way 
into  the  courts  in  response  to  the  inquiry  as  to  whether  a  particular 
transaction  was  a  subscription  to  stock  or  a  sale.  The  matter  is 
principally  of  importance  as  regards  the  delivery  or  tender  of  a 
certificate  of  stock,  which  in  the  case  of  a  sale  is  a  prerequisite  to 
the  accrual  of  certain  rights  and  liabilities  between  the  contracting 
parties.  The  matters  pertinent  to  this  point  are  discussed  and  the 
cases  cited  in  the  note  to  Gettysburg  Nat.  Bank  v.  Brown,  95  Md. 
367,  93  Am.  St.  Rep.  339,  52  Atl,  975,  and  will  not  be  further  pur- 
sued here. 

d.  Nature  of  the  Liability  Several. — The  liability  on  an  executed 
contract  of  subscription  is  generally  several,  not  joint:  Curry  v. 
Woodward,  53  Ala.  371;  Price  v.  Grand  Bapids  E.  E.  Co.,  18  Ind. 
137;  Hastings  Lumber  Co.  v.  Edwards,  188  Mass.  587,  75  N.  E.  57; 
Davis  V.  Johnson,  49  Mo.  App.  240;  Ghio  v.  Beard,  11  Mo.  App.  21; 
Orynski  v.  Loustannan  (Tex.),  15  S.  W.  674;  Connecticut  &  P.  R. 
Co.  V.  Bailey,  24  Vt.  466,  58  Am,  Dec.  181.  But  where  several  par- 
ties signed  a  paper  stating  "we  will  undertake"  to  buy  a  certain, 
amount    of   stock   in   a   railroad   company,   the   agreement    was    con- 
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stnied  to  be  a  joint  undertaking:  New  Haven  &  N,  Co.  v.  Hayden, 
119  Mass.  Sei. 

m.    Validity  of  the  Agreement. 

The  validity  of  the  subscription  agreement  depends  upon  considera- 
tions regarding  the  contracting  parties,  the  form  of  the  contract  and 
the  manner  of  its  execution,  the  fulfillment  or  breach  of  conditions 
express  or  implied,  and  the  absence  of  fraud  and  misrepresentations. 
Generally  speaking,  the  form  of  the  contract  is  immaterial,  if  the* 
intent  of  the  parties  can  be  collected  from  the  writing:  Planters 
etc.  Packet  Co.  v.  Webb,  144  Ala.  666,  39  South.  562;  Monterey  etc. 
E.  R.  Co.  V.  Hildreth,  53  Cal.  123;  Nulton  v.  Clayton,  54  Iowa,  425, 
37  Am.  Rep.  213,  6  N.  W.  685. 

a.  The  Parties. — It  is  not  deemed  advisable  or  necessary  to  dis- 
cuss here  the  general  questions  as  to  the  competency  of  parties  to 
enter  into  a  contract  of  this  nature,  matters  which  are  governed 
by  the  general  legal  principles  applying  to  all  contracts  alike.  Under 
this  head  attention  bhould  be  called,  however,  to  a  certain  class  of 
subscriptions  to  quasi  public  corporations,  the  formation  of  which 
is  in  many  jurisdictions  intrusted  by  statute  to  agents  of  the  state, 
usually  called  commissioners:  Ryder  v.  Alton  &  S.  R.  R.  Co.,  13 
111.  516;  Smith  v.  Bangs,  15  111.  399;  Peninsular  Ed.  Co.  v.  Duncan, 
28  Mich.  130;  Parker  v.  Northern  Central  R.  Co.,  33  Mich.  23; 
Crocker  v.  Crane,  21  Wend.  211,  34  Am.  Dec.  228;  Walker  v. 
Devereux,  4  Paige,  229.  In  regard  to  the  subscriptions  received 
under  the  auspices  of  these  agents  two  questions  respecting  the 
validity  of  subscriptions,  as  limited  by  the  special  character  of  the 
persons  authorized  to  solicit  them,  have  found  judicial  determina- 
tion, one  of  them  being  that  such  commissioners  have  a  right  to 
subscribe  for  stock  themselves,  and  that  such  act  on  their  part  does 
not  vitiate  the  subscriptions  received  by  them,  either  in  whole  or 
in  part :  Walker  v.  Devereux,  4  Paige,  229;  Haight  v.  Day,  1  Johns. 
Ch.  18;  and  the  other,  that  upon  the  organization  of  the  corporation 
their  power  to  solicit  and  receive  further  subscriptions  ceases: 
Smith  V.  Bangs,  15  111.  399.  As  to  subscriptions  generally,  of  course, 
no  one  is  bound,  unless  the  party  taking  the  subscription  has 
authority  to  do  so  and  bind  the  corporation:  Essex  Turnpike  Corj). 
V.  Collins,  8  Mass.  292.  Therefore,  where  the  matter  of  receiving 
subscriptions  is  by  law  intrusted  to  duly  constituted  agents,  a  sub- 
scription not  received  under  their  auspices  is  not  binding:  Shurtz 
v.  Schoolcraft  etc.  R.  Co.,  9  Mich.  269;  Parker  v.  Northern  Central 
Mich.  Rd.  Co.,  33  Mich.  23.  Likewise,  for  obvious  reasons,  a  contract, 
not  entered  into  by  a  party,  or  his  authorized  agent  is  of  no  effect: 
Ticonic  Water  Power  Mfg.  Co.  v.  Lang,  63  Me.  480;  Coyote  G.  S. 
M.  Co.  v.  Ruble,  8  Or.  284;  McClelland  v.  Whiteley,  11  Biss.  444, 
15  Fed.  322.  But,  where  a  subscriber  signed  his  wife's  name  instead 
of  his  own  to  the  contract  of  subscription,  he  was  himself  held 
liable  thereon,  particularly  as  he  participated  in  the  organization 
of  the  corporation:  Shields  v.  Casey,  155  Pa.  253,  35  Am.  St.  Rep. 
879,  25  Atl.  619.  On  the  other  hand,  it  has  been  held  to  be  the  law 
that  a  party  subscribing  in  the  name  of  another  without  authority 
cannot  be  held  to  the  contract  himself,  although  he  may  be  liable 
in  damages  in  so  far  as  his  act  contributed  to  the  shifting  of 
legal  rights  and  positions:  Salem  Mill-Dam  Corp.  v.  Ropes,  9  Pick. 
187,  19  Am.  Dec.  363.  But  in  the  case  of  State  v.  Smith,  48  Vt. 
206,  the  supreme  court  of  that  state  decided  that  a  party  subscribing 
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for  stock  in  a  corporation  in  the  name  of  a  third  party,  who  ex- 
pressly repudiated  the  contract,  became  the  equitable  owner  of 
such  stock.  It  is  proper,  however,  to  point  out  that  the  facts  of 
the  ease  show  that  the  stock  in  question  was,  before  the  action  was 
commenced,  actually  transferred  to  the  defendant,  a  circumstance 
which  robs  the  case  of  its  force  as  a  precedent  to  fasten  equitable 
ownership  upon  such  subscriber.  Upon  the  general  ground  that  a 
principal  is  not  liable  for  the  unauthorized  acts'  of  his  agent,  one 
who  authorizes  another  to  subscribe  to  stock  in  a  corporation  upon 
the  condition  of  the  location  and  erection  of  certain  railroad  im- 
provements at  a  certain  place,  is  not  bound  by  the  subscription, 
made  payable  at  the  instance  of  the  agent  upon  the  location  merely 
«f  such  improvements:  Drover  v.  Evans,  59  Ind.  454. 

b.  Parol  Subscriptions  to  Steele  Valid. — A  subscription  to  cor- 
porate stock  may  be  made  by  parol.  As  before  pointed  out,  to 
determine  the  question  whether  any  person  has  entered  into  a  valid 
contract  of  subscription,  the  question  of  intent  becomes  of  essential 
importance.  Mere  informality  in  the  making  of  the  agreement  will 
not  vitiate  it.  "It  was  not  necessary  that  the  subscription  should 
have  been  made  by  the  appellee  in  writing.  Subscriptions  for  the 
stock  of  corporations  are  made  according  to  the  principles  govern- 
ing contracts  generally,  and  we  know  of  no  principle  which  forbids 
them  being  made  by  parol":  Somerset  Nat.  Banking  Co.'s  Eeceiver 
V.  Adams,  24  Ky.  Law  Eep.  2083,  72  S.  W.  1126;  Tabler  v.  Anglo- 
American  Assn.  (Ky.),  32  S.  W.  60S;  Bullock  v.  Falmouth  etc. 
Turnpike  Ed.  Co.,  85  Ky.  184,  3  S.  W.  120;  Manchester  St.  Ey.  Co.' 
v.  Williams,  71  N.  H.  312,  52  Atl.  461.  "To  become  the  owners  of 
shares  and  the  holders  of  original  certificates  of  the  first  issue  it 
was  not  necessary  that  appellants  should  have  subscribed  to  any 
subscription  agreement  at  all":  Walter  v.  Merced  Academy  Assn., 
126  Cal.  582,  59  Pac.  136.  In  this  connection,  it  is  very  important, 
however,  to  bear  in  mind  that  in  almost  all  of  the  cases  which 
support  the  doctrine  that  parol  subscriptions  are  valid,  whatever 
■original  infirmity  might  have  attached  to  the  contract  in  the  first 
instance  was  generally  held  to  have  been  immaterial,  in  view  of  the 
subsequent  conduct  of  the  parties,  by  which  they  were  held  to  be 
estopped  to  avail  themselves  of  the  invalidity  of  the  agreement  on 
account  of  the  manner  of  its  execution.  Thus,  where  a  party  agreed 
verbally  to  take  a  certain  amount  of  stock  in  a  corporation  to  be 
thereafter  formed,  and  who  attended  meetings  of  the  association, 
-advised  with  the  members  of  the  board  of  directors  and  as  payment 
for  the  stock  was  from  time  to  time  demanded,  did  not  dispute 
his  subscription,  he  was  deemed  to  be  estopped  (in  conformity  with 
the  holding  of  the  principal  case,  Eutenbeek  v.  Hohn,  143  Iowa, 
13,  ante,  p.  731,  121  jST.  W.  698)  from  urging  as  a  defense  to  a  suit 
to  enforce  his  subscriber's  liability  for  the  purchase  price  of  the 
stock  that  it  was  not  a  binding  obligation;  Perkiomen  Brick  Co. 
V.  Dyer,  187  Pa.  470,  41  Atl.  326.  To  the  same  effect:  Colfax  Hotel 
Co.  V,  Lyon,  69  Iowa,  683,  29  N,  W.  780;  Kriger  v.  Hanover  Nat. 
Bank,  72  Miss.  462,  16  South.  351;  York  Park  Building  Assn.  v. 
Barnes,  39  Neb.  834,  58  N.  W.  440;  Shellenberger  v.  Patterson,  168 
Pa.  30,  31  Atl.  943.  In  the  English  case  of  Matter  of  Electric  Tel. 
Co.,  3  De  Gex  &  J.  170,  28  L.  J.  Ch.  12,  32  L.  T.  (O.  S.)  82,  a 
verbal  subscription  was  held  to  be  valid  upon  the  same  principle 
•of  estoppel,  where  the  facts  showed  that  the  subscriber  had  mado 
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partial  payment  on  the  shares  and  never  demanded  the  return  of 
his  money,  nor  raised  the  question  of  the  invalidity  of  the  sub- 
scription until  suit  was  brought  on  the  obligation.  Of  course,  it  is 
also  the  law  that  a  formal  subscription  is  obviated  where  a  party 
accepts  the  stock  certificate  itself:  In  re  L.  M.  Alleman  Hardware 
Co.,  172  Fed.  611.  Likewise,  a  payment  of  a  certain  amount  on  ac- 
count of  the  price  of  a  number  of  shares  in  a  contemplated  corpo- 
ration, evidenced  by  a  receipt  stating  that  upon  the  payment  of  the 
balance  due  a  certificate  would  be  issued  is  a  good  subscription  to^ 
corporate  stock:  Eoss  v.  Bank  of  Gold  Hill,  20  Nev.  191,  19  Pac.  243. 

1.  Verbal  Subscription  Invalid  Where  Statute  or  Charter  Requires 
Writing. — The  general  rule  is  that  where  a  statute  of  a  state  of  the 
charter  under  which  the  corporation  is  to  be  created  prescribes  thfr 
manner  and  mode  of  creation  of  the  subscription  contract,  such  con- 
tract lacking  any  essential  requisite  is  invalid:  Carlisle  v.  Saginaw 
Valley  &  St.  Louis  Ey.  Co.,  27  Mich.  315;  Vreeland  v.  New  Jersey 
Stone  Co.,  29  N.  J.  Eq.  188;  Fanning  v.  Hibernia  Ins.  Co.,  37  Ohio 
St.  339,  41  Am.  Eep.  517;  Hibernia  Turnpike  E.  Co.  v  Henderson,  8 
Serg.  &  E.  219,  11  Am.  Dec.  593;  Leighty  v.  President  of  S.  W.  T. 
Co.,  14  Serg.  &  E.  434;  Greenbrier  Industrial  Exposition  v.  Eodes,  37 
W.  Va.  738,  17  S.  E.  305.  Hence  where  such  law  or  charter  require* 
a  subscription  contract  to  be  in  writing,  it  is  generally  conceded  that 
a  parol  subscription  is  invalid:  Vreeland  v.  New  Jersey  Stone  Co., 
29  N.  J.  Eq.  188;  Fanning  v.  Hibernia  Ins.  Co.,  37  Ohio  St.  339,  41 
Am.  Eep.  517;  Pittsburgh  &  C.  E.  E.  Co.  v.  Clarke,  29  Pa.  146;  Pitts- 
burgh &  8.  E.  E.  Co.  v.  Gazzam,  32  Pa.  340.  Furthermore,  where  a 
statute  creating  a  corporation  provides  that  the  subscribers  to  stock 
for  purpose  of  organizing  the  corporation  shall  subscribe  formal 
articles  of  incorporation,  setting  forth  certain  prescribed  facts,  the- 
subscription  to  such  articles  has  been  declared  to  be  a  prerequisite- 
to  a  valid  subscription,  although  a  person  may  have  orally  agreed 
to  take  stock,  or  signed  a  preliminary  subscription  paper:  Eeed  v. 
Eichmpnd  Street  E.  Co.,  50  Ind.  342;  Shelby  Co.  Ey.  Co.  v.  Crow,. 
137  Mo.  App.  461,  119  S.  W.  435;  Sedalia  etc.  Ey.  Co.  v.  Wilkerson,. 
83  Mo.  235;  Troy  etc.  E.  E.  Co.  v.  Tibbits,  18  Barb.  297;  Pough- 
keepsie  etc.  Plank  Eoad  v.  Griffin,  24  N.  Y.  150;  Dutchess  etc.  E.  Co. 
V.  Mabbett,  58  N.  Y.  397.  In  the  recent  case  of  Louisiana  Purchase 
Exhibition  Co.  v.  Schurmacher  (Mo.  App.),  132  S.  W.  326,  the  statute 
under  which  the  exhibition  company  was  organized  was  distinguished,^ 
in  the  construction  applied  to  it  by  the  court  of  Missouri,  from  the- 
law  controlling  the  other  cases  in  that  jurisdiction  just  cited,  and  the 
subscription  of  the  defendant  Schurmacher  was  held  valid,  although 
he  did  not  sign  the  articles  of  agreement. 

2.  Written  Subscription  cannot  be  Varied  or  Invalidated  by  Any 
Parol  Agreement. — Directly  connected  with  the  point  just  discussed 
is  the  general  rule  that  a  written  contract  cannot  be  varied  by  a  col- 
lateral parol  agreement,  a  principle  which  applies  likewise  to  the  sub- 
scription contract:  Smith  v.  Tallahassee  etc.  Plank  Eoad  Co.,  30  Ala. 
650;  Eidgefield  etc.  E.  E.  Co.  v.  Brush,  43  Conn.  86;  Martin  v. 
Pensacola  etc.  E.  E.  Co.,  8  Fla.  370,  73  Am.  Dec.  713;  New  Albany 
etc.  E.  E.  Co.  V.  Fields,  10  Ind.  187;  Evansville  etc.  E.  E.  Co.  v. 
Posey,  12  Ind.  363;  Thigpen  v.  Mississippi  Cent.  E.  E.  Co.,  32  Miss. 
347;  Piscataqua  Ferry  Co.  v.  Jones,  39  N.  H.  491;  Cunningham  v. 
Edgefield  E.  E.  Co.,  2  Head,  23.    Hence  it  cannot  be  shown  by  parol 
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that  a  subscription  was  entered  into  upon  a  condition  not  expressed 
in  the  writing:  Collins  v.  Southern  Brick  Co.,  92  Ark.  504,  135  Am. 
St.  Rep.  197,  123  S.  W,  652;  Fairfield  T.  Co.  v.  Thorp,  13  Conn.  173; 
Wight  V.  Shelby  R.  R.  Co.,  16  B.  Mon.  4,  63  Am.  Dec.  522;  Kennebec 
etc.  R.  R.  Co.  V.  Waters,  34  Me.  369;  Minneapolis  Threshing  Machine 
Co.  V.  Davis,  40  Minn.  110,  12  Am.  St.  Rep.  701,  41  N.  W.  1026,  3 
L.  R.  A.  796;  North  Carolina  R.  R.  Co.  v.  Leach,  49  N.  C.  340;  Miller 
V.  Hannover  etc.  R.  R.  Co.,  87  Pa.  95,  30  Am.  Rep.  349. 

c.  Formalities  in  the  Execution  of  a  Written  Subscription. — As  a 
general  proposition,  no  particular  form  is  requisite  to  a  valid  sub- 
scription contract.  The  signing  of  a  writing  with  a  certain  number 
of  shares  set  opposite  the  signature,  stating  that  it  contemplates  the 
organization  of  a  bank,  and  that  it  contains  the  names  and  residences 
of  the  shareholders  with  the  number  of  shares  held  by  each  has  been 
adjudged  to  be  sufficient:  Nulton  v.  Clayton,  54  Iowa,  4E6,  37  Am. 
Rep.  213,  6  N.  W.  685.  In  Dupee  v.  Chicago  Horseshoe  Co.,  117  Fed. 
40,  54  C.  C.  A.  426,  the  court  intimated  that  where  a  party  signs 
articles  of  incorporation  of  a  company  and  places  opposite  his  name 
a  certain  number  of  shares,  that  may  be  a  sufficient  subscription. 
To  same  effect:  Phoenix  Warehousing  Co.  v.  Badger,  6  Hun,  293,  67 
N.  Y.  294.  It  is  the  law  that,  in  the  absence  of  specific  and  express 
statutory  directions  as  to  the  form  of  the  subscription,  it  is  not  es- 
sential that  it  be  made  on  a  regular  subscription  book  of  the  corpo- 
ration: Ashtabula  etc.  R.  Co.  v.  Smith,  15  Ohio  St.  328;  Stuart  v. 
Valley  R.  Co.,  32  Gratt.  146.  Where  subscription  books  are  opened  at 
different  places  pursuant  to  notice  under  a  general  law,  a  subscrip- 
tion upon  a  paper,  not  literally  a  book,  was  declared  to  be  binding: 
Hamilton  &  D.  Plank  Road  Co.  v.  Price,  7  Barb.  157.  And  a  receipt 
for  a  certificate  of  stock  on  the  margin  of  the  subscription  book  is 
a  sufficient  subscription:  Lohman  v.  New  York  &  E.  R.  Co.,  4  N.  Y. 
Super.  Ct.  (2  Sand.)  39. 

In  the  case  of  Woodruff  v.  McDonald,  33  Ark.  97,  subscriptions  to 
stock  were  made  on  a  loose  sheet  of  paper,  which  was  thereafter 
placed  in  a  bound  book  used  as  a  record  by  the  corporation,  the  com- 
missioners authorized  to  receive  the  subscriptions  entering  them  in 
the  regular  subscription  book,  were  declared  to  be  binding.  In  the 
case  of  Brownlee  v.  Ohio  etc.  R.  Co.,  18  Ind.  68,  a  subscription  made 
in  a  small  book  and  accepted  by  the  corporation,  but  not  entered  in 
the  regular  subscription  book,  was  sustained  as  valid;  so  also  a  sub- 
scription made  in  a  pocket  memorandum  book  in  Buffalo  etc.  R.  R. 
Co.  V.  Gifford,  87  N.  Y.  294.  And  in  Anderson  v.  Scott,  70  N.  H.  534, 
49  Atl.  568,  it  is  stated  that  contracts  of  subscription  need  not  be 
made  in  one  book  nor  upon  the  same  form.  Also  a  subscription  was 
declared  binding,  although  the  subscriber  only  signed  his  initials,  in- 
stead of  his  full  Christian  name:  State  v.  Beck,  81  Ind.  500.  Where, 
on  the  other  hand,  the  form,  mode  and  manner  of  execution  of  the 
agreement  is  expressly  prescribed  by  statute,  the  essentials  must  be 
complied  with,  otherwise  the  contract  is  not  binding:  Shurtz  v. 
Schoolcraft  etc.  R.  R.  Co.,  9  Mich.  269;  Carlisle  v.  Saginaw  etc.  R.  R. 
Co.,  27  Mich,  315.  For  instance,  an  unacknowledged  subscription  in 
a  state  where  the  statute  requires  this  formality  is  invalid:  Green- 
brier Industrial  Exposition  v.  Rodes,  37  W.  Va.  738,  17  S.  E.  305; 
Coppage  V.  Hutton,  124  Ind.  401,  24  N.  E.  112,  7  L.  R.  A.  591.  Under 
section  290  of  the  Civil  Code  of  California,  which  requires  that  the 
articles  of  incorporation  shall  set  forth  the  actual  subscribers  to  the 
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stock,  failure  to  mention  one  ■who  has'  signed  a  preliminary  subscrip- 
tion agreement  is  fatal  to  the  contract:  Monterey  etc.  E.  R.  Co.  v. 
Hildreth,  53  Cal.  123. 

d.  Indefinite  and  Uncertain  Subscription  Invalid. — An  agreement 
to  subscribe  for  or  take  jstock  in  a  proposed  corporation,  uncertain 
or  indefinite  in  any  material  stipulation,  is  ineffectual.  So,  an  agree- 
ment to  take  the  agreed  purchase  price  of  a  mortgage,  in  stock  of  a 
projected  corporation,  wherein  neither  the  capital  stock,  nor  the 
number  of  shares,  nor  the  par  value  of  the  shares  were  fixed,  was 
declared  void  for  uncertainty:  Nemaha  Coal  &  Min.  Co.  v.  Settle, 
54  Kan.  424,  38  Pac.  483.  A  subscription  for  stock  in  an  organiza- 
tion to  be  thereafter  organized,  which  fails  to  state  the  name  of  the 
corporation,  nor  the  amount  of  the  capital  stock,  nor  the  persons  by 
whom  the  corporation  shall  be  organized,  and  merely  states  that  the 
money  subscribed  shall  be  turned  over  to  a  committee  for  the  pur- 
pose of  building  a  mill  and  conferring  no  authority  on  the  committee 
to  turn  the  money  subscribed  over  to  the  corporation  when  organized, 
is  too  indefinite  to  be  enforced  as  a  subscription  contract:  Loutzen- 
hizer  v.  Farmers'  &  Merchants'  Milling  Co.,  5  Colo.  App.  479,  39  Pac. 
66.  And  an  agreement  of  like  character  which  does  not  state  the 
number  of  shares  subscribed,  nor  the  total  number  of  shares  to  be 
issued,  nor  the  purpose  for  which  the  money  is  to  be  used,  is  too  in- 
definite to  be  a  binding  subscription  contract:  First  Universalist 
Society  of  Newburyport  v.  Currier,  3  Met.  417.  On  the  other  hand, 
the  mere  failure  to  state  the  name  of  the  corporation  in  an  other- 
wise definite  subscription  contract  will  not  avoid  it:  Marysville 
Electric  L.  &  P.  Co.  v.  Johnson,  93  Cal.  538,  27  Am.  St.  Rep.  215,  29 
Pac.  126.  And  where  the  subscription  is  for  a  certain  amount  of 
money,  without  specifying  the  number  of  shares  to  be  taken,  it  is 
not  void  for  uncertainty,  where  the  par  value  of  the  shares  is  made 
to  appear:  Haskell  v.  Sells,  14  Mo.  App.  91.  Where  a  party  agreed 
to  subscribe  for  two  thousand  five  hundred  dollars'  worth  of  stock 
to  a  proposed  corporation  to  be  organized  for  certain  purposes,  the 
amount  and  par  value  of  the  stock  to  be  determined  upon  the  actual 
creation  of  the  company,  the  contention  that  the  contract  was  void 
for  uncertainty  was  not  upheld,  because  from  the  very  language  of 
the  agreement  it  appeared  that  these  matters  were  to  be  made  defi- 
nite thereafter:  Steely  v.  Texas  Imp.  Co.  (Tex.  Civ.  App.),  119  S. 
"W.  319.  And  a  subscription  to  railroad  stock,  which  failed  to  de- 
scribe the  proposed  route  was  declared  to  be  enforceable,  because 
such  defect  would  be  supplied  in  the  formal  articles  of  incorporation: 
Peninsular  Ry.  Co.  v.  Duncan,  28  Mich.  130.  Likewise,  where  one 
subscribed  for  railroad  stock  upon  the  stipulation  that  the  money 
should  be  used  in  the  construction  of  the  second  and  third  sections 
of  the  road,  the  contention  that  it  was  void  for  uncertainty,  in  that 
it  failed  to  state  the  proportions  in  which  the  money  was  to  be  used 
in  the  construction  of  the  two  respective  sections,  was  overruled: 
Agricultural  Branch  R.  Co.  v.  Winchester,  13  Allen,  29. 

e.  Incomplete  Subscriptions  Invalid.— ;-A  tentative  subscriptien, 
which  is  not  final,  but  which  contemplates  an  act  to  be  done  in  the 
future  by  the  subscriber,  to  make  the  subscription  binding,  is,  of 
course,  invalid,  and  unenforceable.  So  the  signing  of  a  mere  pre- 
liminary paper,  just  to  see  "what  could  be  done"  in  the  way  of  get- 
ting subscriptions — so  to  speak,  to  feel  the  pulse  of  the  people — to 
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the  stock  of  a  hotel  company  with  the  understanding  that  a  binding 
subscription  list  should  be  thereafter  presented,  did  not  make  the 
defendant  in  the  case  of  Plank  Tavern  Co.  v.  Burkhardt,  87  Mich. 
182,  49  K  "W.  562,  a  subscriber.  To  the  same  effect:  White  v.  Kahn, 
103  Ala.  308,  15  South.  595.  In  the  case  of  Mercer  Co.  Court  v.  Ken- 
tucky Eiver  Nav.  Co.,  8  Bush,  300,  an  order  of  the  plaintiff  court 
in  the  words,  "It  is  ordered  that  the  sum  of  seventy-five  thousand 
dollars  be  directed  to  be  subscribed,"  was  decided  to  be  ineffectual 
and  incomplete  as  a  subscription,  in  contradistinction  to  an  order 
for  the  same  purpose,  considered  in  the  case  of  Justices  of  Clark  Co. 
V.  Paris  N.  &  K.  E.  Turnpike  Eoad,  11  B.  Mon.  143,  which  in  terms 
subscribed  for  so  many  shares'  to  the  stock  of  the  defendant  corpora- 
tion. 

f.  Subscription  to  Void  Issue  of  Stock. — Subscription  to  a  void 
issue  of  increased  capital  stock  is  invalid  and  confers  no  rights  upon 
the  subscriber:  Marion  Trust  Co.  v.  Bennett,  169  Ind.  346,  124  Am. 
St.  Eep.  228,  82  N.  E.  782;  Union  E.  Co.  v.  Sneed,  99  Tenn.  1.  The 
same  principle  applies  to  an  unauthorized,  but  otherwise  legal,  issue 
of  stock:  Clark  v.  Turner,  73  Ga.  1,  41  S.  W.  364,  47  S.  W.  89.  But 
the  mere  fact  that  the  promoters  of  a  corporation  secured  subscrip- 
tions in  excess  of  the  authorized  capital  stock  does  not  invalidate  a 
subscription  in  the  absence  of  a  showing  that  there  was  an  excessive 
issue  in  fact:  Shick  v.  Citizens'  Enterprise  Co.,  15  Ind.  App.  329,  57 
Am.  St.  Eep.  230,  44  N.  E.  48.  As  long  as  a  corporation  is  able  to 
give  a  subscriber  a  valid  certificate  of  stock,  the  fact  that  the  total 
subscription  thereto  was  in  excess  of  the  authorized  capital  does  not 
release  this  subscriber  from  liability  on  his  subscription:  Oler  v.  Balti- 
more etc.  E.  E.,  41  Md.  583. 

g.  Implied  Conditions. — There  are  certain  implied  conditions  in 
this  class  of  contracts,  which  go  to  the  very  essence  of  the  agree- 
ment, and  the  performance  of  which  on  the  part  of  the  corporation 
is  imperative  to  the  creation  of  a  valid  undertaking,  unless  excused 
by  the  express  waiver,  or  estoppel  by  conduct,  of  the  subscriber. 
They  are:  That  the  capital  stock  should  be  fully  subscribed  before 
the  formation  of  the  corporation;  that  there  shall  be  a  legal  organiza- 
tion; and  that  there  shall  be  no  variation  in  any  material  aspect  in 
the  formation  of  the  corporation  from  the  stipulations  of  the  initial 
subscription  agreement.  The  first  of  these  implied  stipulations  has 
received  careful  and  extended  treatment  in  the  note  to  Gettysburg 
Nat.  Bank  v.  Brown,  93  Am.  St.  Eep.  339,  and  the  second  in  the 
annotation  to  People  v.  Montecito  Water  Co.,  33  Am.  St.  Eep.  176, 
to  both  of  which  notes  the  reader  is  referred.  As  to  the  third  of 
these  conditions  the  law  is  that  a  fundamental  variance  in  the  cer- 
tificate, or  articles  of  association,  or  articles  of  incorporation,  or 
whatever  the  document  evidencing  the  scope  of  the  powers  of  the 
company,  or  the  scheme  for  which  it  is  organized,  may  be  called, 
from  the  express  stipulations  contained  in  the  subscription  contract, 
will  vitiate  the  obligations  of  the  latter.  For  instance,  a  change  in 
the  duration  of  the  life  of  the  corporation  from  twenty  years  as  fixed 
in  the  preliminary  contract  to  twenty-nine  years  in  the  certificate  of 
incorporation  will  avoid  the  subscription:  Greenbrier  Exposition  Co. 
V.  Eodes,  37  W.  Va.  738,  17  S.  E.  305.  No  obligation  is  incurred 
under  a  contract  of  subscription  for  stock  in  a  corporation  to  be 
organized  for  lighting  purposes  by  means  of  electricity,  and  which 
was  in  fact  organized  for  the  production  and  transmission  of  elec- 
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tricity  for  light  and  power  purposes:  Marysville  etc.  E.  L.  &  P.  Co. 
V.  Johnston,  109  Cal.  192,  50  Am,  St.  Eep.  34,  41  Pac.  1016.  A  sub- 
scription based  on  a  prospectus  stating  the  purpose  of  the  contem- 
plated corporation  to  be  "to  acquire  all  the  patents  and  rights  for 
all  countries,  except  the  United  States  and  Canada  to  metal-turning 
machines,  known  as  the  'Hoffman  Machines,'  etc.,"  and  where  the 
corporation  was  actually  organized  for  the  purpose,  as  set  forth  in 
its  articles,  "to  make,  contract  for  the  manufacture  or  purchase  of, 
buy,  use,  sell,  lease,  rent  or  mortgage  all  mechanical  or  other  appa- 
ratus', machinery  and  implements  for  metal-turning  machines,"  etc., 
is  invalid:  Stern  v.  McKee,  70  App.  Div.  142,  75  N.  Y.  Supp.  167. 
So,  a  change  in  the  amount  of  the  capital  stock  in  a  corporation, 
from  fifty  thousand  dollars  to  one  hundred  and  fifty  thousand  dol- 
lars, is  fatal  to  the  obligation  on  a  preliminary  subscription  agree- 
ment, and  relieves  the  subscriber  therefrom:  Hugheb  v.  Antietam 
Mfg.  Co.,  34  Md.  316.  So,  likewise,  a  change  in  the  number  of  shares 
for  which  the  company  is  actually  incorporated:  Oldtown  etc.  E.  R. 
Co.  V.  Veazie,  39  Me.  571.  But  an  immaterial  variance  cannot  be 
relied  on  to  defeat  liability  on  such  an  agreement.  Hence  a  sub- 
scription for  two  shares  for  two  hundred  dollars  par  value  each  is 
not  invalidated  where,  upon  the  organization  of  the  corporation,  the 
par  value  of  the  shares  was  fixed  at  one  hundred  dollars:  Kennebec 
etc.  R.  R.  Co.  V.  Palmer,  34  Me.  366,  Nor  will  a  slight  change  in 
name  avail  a  subscriber  to  escape  liability  on  his  subscription:  Has- 
kell V,  Sells,  14  Mo.  App.  91.  And  the  same  rule  applies  to  an  im- 
material departure  in  the  purpose  for  which  the  corporation  is  finally 
organized:  Comanche  Cotton  Oil  Co,  v.  Browne,  99  Tex,  660,  92  S.  W, 
450.  As  far  as  the  liability  of  the  subscriber  to  pay  for  the  stock 
subscribed  by  him  is  concerned,  the  great  weight  of  authority  is  to 
the  effect  that  in  an  otherwise  valid  agreement  there  need  be  no 
express  stipulation  to  pay;  that  such  promise  is  implied  from  the 
very  nature  of  the  contract.  This  point  has  been  considered  in  a 
large  number  of  cases,  as  well  as  the  question  whether  or  not  the 
requirement  of  an  initial  payment  wherever  prescribed  by  statute, 
or  the  corporate  charter  at  the  same  time  with  the  entering  into  the 
contract,  is  mandatory,  or  directory  merely,  as  bearing  upon  the 
question  of  the  validity  of  the  agreement,  which  cases  will  be  found 
to  be  collected,  logically  arranged  and  discussed  in  the  note  to 
Gettysburg  Nat.  Bank  v.  Brown,  93  Am,  St.  Rep,  339,  heretofore 
referred  to, 

li.  Subscriptions  Frocured  by  Fraud  or  Misrepresentations  are  In- 
valid.— Like  all  other  contracts,  subscriptions  to  corporate  stock, 
induced  by  fraud  or  misrepresentation,  while  they  may  be  valid  in 
form,  may  be  set  aside  as  invalid,  at  least  in  a  suit  between  the  sub- 
scriber and  the  corporation  itself,  provided  rights  of  third  parties 
have  not  accrued:  Cress  v.  Knight  (Ga.),  68  S.  E.  834.  The  sub- 
scription, however,  is  valid  until  disaffirmed,  and  is  simply  voidable: 
Upton  V.  Englehardt,  3  Dill.  496,  Fed.  Cas.  No.  16,800.  Fraud  and  mis- 
representation, as  a  basis  for  setting  aside  the  obligation  of  a  sub- 
scription contract,  like  in  all  other  branches  of  contract  law,  are  so 
multiform,  and  to  no  set  of  adjudications  can  the  statement  that 
each  case  must  stand  or  fall  in  the  light  of  its  own  peculiar  facts 
be  applied  with  more  propriety  than  to  casee  arising  out  of  contro- 
versies of  that  character,  that  it  would  be  idle  to  attempt  more  than 
to  call  attention  to  some  of  the  controlling  principles  which  govern 
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the  decisions  on  this  particular  subject  matter  and  give  a  few  illus- 
trations of  the  application  thereof  to  certain  sets  of  facts. 

1.  The  False  Representations  must  be  by  an  Agent  Authorized  to 
Bind  the  Company. — The  general  rule  that  unauthorized  acts  of  an 
agent  did  not  bind  the  principal  applies  to  this  class  of  contracts: 
Bives  V.  Montgomery  etc.  Plank  Bead,  30  Ala.  92;  Zang  v.  Adams, 
23  Colo.  408,  58  Am.  St.  Eep.  249,  48  Pac.  509;  Rutz  v.  Esler  etc. 
Mfg.  Co.,  3  111.  App.  83;  Miller  v.  Wildcat  Gravel  Road  Co.,  57  Ind. 
241;  First  Nat.  Bank  v.  Hurford,  29  Iowa,  579;  Talmage  v.  Sanitary- 
Security  Co.,  31  App.  Div.  498,  52  N.  Y.  Supp.  139;  Buffalo  etc.  R. 
R.  V.  Dudley,  14  N.  Y.  336;  Custar  v.  Titusville  Gas  etc.  Co.,  63  Pa. 
381;  Mulholland  v.  Washington  Match  Co.,  35  Wash.  315,  77  Pac. 
497;  Waldo  v.  Chicago  St.  P.  &  F.  R.  Co.,  14  Wis.  575.  Generally 
speaking,  a  corporation  is  not  responsible  for  the  representations  of 
promoters  before  the  incorporation,  and  they  cannot  be  availed  of 
to  defeat  a  subscription  contract:  Oldham  v.  Mt.  Sterling  Imp.  Co., 
103  Ky.  529,  45  S.  W.  779.  But  fraudulent  representations  made  by 
promoters  who  afterward  became  directors  of  the  corporations  have 
been  held  sufficient  to  vitiate  the  subscriptions  obtained  by  them: 
McDermott  v.  Harrison,  56  Hun,  640,  9  N.  Y.  Supp.  184.  So  also 
false  representations  made  by  a  stockholder,  without  the  authority 
of  the  corporation  and  without  its  knowledge,  will  not  avail  as  a  de 
fense  on  the  subscription  agreement:  Canal  Bank  v.  Holland,  5  La. 
Ann.  363.  And  where  subscriptions  were  obtained  by  a  committee, 
all  of  which  members  became  stockholders  upon  the  organization  of 
the  corporation,  nevertheless  alleged  false  representations  by  such 
committee  were  declared  not  to  be  binding  on  the  corporation  nor  to 
offer  any  ground  for  a  claim  that  the  subscriptions  were  invalid,  in 
St.  Johns  Mfg.  Co.  v.  Munger,  106  Mich.  90,  58  Am.  St.  Rep.  468, 
64  N.  W.  3,  29  L.  R.  A.  63.  And  fraudulent  representations  of  the 
president  of  the  corporation  made  at  a  public  meeting  in  the  presence 
of  a  majority  of  the  board  of  directors,  but  not  by  virtue  of  any 
authority  from  the  board  as  such,  did  not  avail  a  subscriber  to  dis- 
charge him  from  the  obligation  of  his  subscription  agreement  in  the 
case  of  Buffalo  &  N.  Y.  City  R.  Co.  v.  Dudley,  14  N.  Y.  336.  But 
where  one  was  induced  to  &ubscribe  for  stock  in  a  corporation  organ- 
ized for  the  purpose  of  acquiring  and  developing  certain  land,  by  a 
promoter  of  the  enterprise  who  had  also  an  interest  in  the  land,  he 
was  adjudged  to  have  good  ground  for  claiming  that  his  subscription 
was  invalid  because  of  the  falsity  of  such  representations:  Virginia 
Land  Co.  v.  Haupt,  90  Va.  533,  44  Am.  St.  Rep.  939,  19  S.  E.  168. 

2.  Fraudulent  Bepresentations  must  be  as  to  a  Material  Fact,  not 
Mere  Matter  of  Opinion. — ^Probably  one  of  the  most  controlling  con- 
siderations in  cases  of  this  kind  is  whether  or  not  the  representa- 
tions were  as  to  material  matters  of  fact.  So  where  a  subscriber  was 
informed  by  the  secretary  of  a  corporation  that  fifty  thousand  dol- 
lars' worth  of  stock  had  been  already  subscribed,  and  that  a  mill  had 
been  purchased,  and  that  the  corporation  was  fully  organized, 
whereas  only  about  six  hundred  dollars'  worth  of  shares  had  been 
actually  subscribed,  the  corporation  had  not  bought  the  mill,  and 
was  in  an  incomplete  condition,  such  subscriber  was  promptly  dis- 
charged from  his  liability  on  the  ground  that  the  subscription  was 
invalid  having  been  induced  by  fraudulent  statements:  Ramsey  v. 
Thompson  Mfg.  Co.,  116  Mo.  313,  22  S.  W.  719.  And  where  a  state- 
ment was  made  that  a  railroad  would  be  so  constructed  that  it  would 
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run  at  or  near  the  plantation  of  the  subscriber,  which  thereafter 
proved  to  be  false,  the  subscription  was  declared  to  be  void:  Rives 
V.  Montgomery  South  Plank  Eoad  Co.,  30  Ala.  92.  Representations 
as  to  the  financial  condition  of  a  corporation,  untrue  in  fact,  will 
obviate  liability  on  a  subscription  agreement  obtained  by  means  of 
such  representations:  Waldo  v.  Chicago,  St.  P.  &  F.  L.  E.  Co.,  14 
Wis.  575.  But  a  statement  as  to  a  matter  of  fact  which  is  imma- 
terial and  cannot  have  caused  the  subscriber  any  damage,  whether 
true  or  untrue,  will  not  relieve  the  subscriber.  A  statement  that 
certain  well-known  citizens  would  compose  the  advisory  board  of  a 
corporation,  when  the  functions  of  such  board  were  not  provided  for 
by  the  charter  of  the  corporation,  was  held  to  be  an  immaterial  mis- 
representation, and  not  sufficient  ground  to  set  aside  a  subscription: 
American  Bldg.  &  Loan  Assn.  v.  Bear,  48  Neb.  456,  67  N.  W.  ,500. 
A  false  representation  as  to  the  amount  of  stock  already  subscribed 
was'  considered  sufficient  ground  to  invalidate  a  subscription  in  the 
case  of  State  v.  Jefferson  Turnpike  Co.,  4  Humph.  305.  Representa- 
tions being  in  fact  mere  matter  of  opinion,  no  matter  how  unsup- 
ported they  may  prove  to  be,  will  not  serve  as  ground  for  avoiding 
the  contract  of  subscription.  Statements  of  a  soliciting  agent  that 
a  certain  road  would  be  economically  managed,  that  the  stock  would 
be  a  good  investment,  and  would  pay  dividends,  all  of  them  turning 
out  to  be  untrue,  are  not  sufficient  ground  for  avoiding  a  subscription 
contract,  otherwise  valid:  Weston  v.  Columbus  Southern  Ry.  Co.,  90 
Ga.  269,  15  S.  E.  773.  A  representation  of  an  agent  of  a  railroad 
that  it  will  be  built  to  a  certain  point  at  a  given  time,  in  order  to 
induce  a  stock  subscription,  is  a  mere  matter  of  opinion  and  affords 
no  ground  for  a  rescission  of  the  contract:  Jackson  v.  Stockbridge,. 
29  Tex.  394,  94  Am.  Dec.  290.  Also  statements  as  to  the  probable 
cost  and  profits  of  a  railroad  have  been  held  to  be  immaterial  repre- 
sentations, no  matter  how  visionary,  and  mere  matter  of  opinion  and' 
not  of  sufficient  force  to  justify  the  setting  aside  of  a  subscription 
to  corporate  stock:  Walker  v.  Mobile  &  O.  R.  Co.,  34  Miss.  245. 
Exaggerated  representations  as  to  the  present  and  prospective  value 
of  the  stock  and  assets  of  a  corporation,  which  in  their  very  nature 
are  speculative,  are  not  fraudulent,  and  the  subscriber  to  stock  has- 
no  right  to  rely  on  them,  and  he  will  not  be  heard  to  claim  the  in- 
validity of  a  subscription  made  in  pursuance  of  such  representations: 
Columbia  Electric  Co.  v.  Dixon,  46  Minn.  463,  49  N.  W.  244. 

3.  Representations  must  have  Been  Relied  on  by  Subscriber. — It 
is  essential  in  all  those  cases  which  turn  on  the  materiality  of  the- 
representations  as  to  matters  of  fact,  that  concurrently  therewith  it 
must  appear  that  they  must  have  been  relied  on  and  were  made  under 
such  circumstances  that  the  party  had  a  right  to  rely  on  them: 
Smith  V.  Tallahassee  etc.  Plank  Road,  30  Ala.  650;  Parker  v.  Thomas, 
19  Ind.  213,  81  Am.  Dec.  385;  Selma  etc.  R.  R.  v.  Anderson,  51  Miss. 
829;  Union  Nat.  Bank  v.  Hunt,  7  Mo.  App.  42;  Bartol  v.  Walton  & 
Whann  Co.,  92  Fed.  13.  On  the  same  principle,  representations  made^ 
subsequent  to  the  subscription  are  of  no  avail  to  maintain  the  in- 
validity of  the  contract:  Reed  &  McCormick  v.  Gold,  102  Va.  37,  45 
S.  E,  86S;  Jones  Thompson  Investment  Co.  v.  Cascade  Steel  Foundry 
Co.  (Wash.),  110  Pac.  417. 


June,  1909.]     Gordon  &  Belsheim  v.  Brackey.  751 


GORDON  &  BELSHEIM  v.  BRACKEY. 

[143  Iowa,  102,  120  N.  W.  83.] 

DIVORCE — Liability  of  Husband  for  Wife's  Attorney  Fees. 
An  attorney  employed  by  a  woman  to  procure  a  divorce  cannot 
hold  her  husband  liable  for  his  services,  upon  her  dismissal  of  the 
action 'Without  the  attorney's  consent,  although  she  has  good  ground 
for  a  divorce,     (p.  751.) 

L.  A.  Jensen,  for  the  appellant. 

Oliver  Gordon  and  G.  H.  Belsheim,  pro  se. 

*02  PER  CURIAM.  The  petition  alleges  that  Albert  A. 
Brackey  and  Turine  Brackey  are  husband  and  wife;  that, 
upon  the  employment  of  the  latter,  the  plaintiffs,  consti- 
tuting a  firm  of  practicing  attorneys,  began  suit  for  her 
103  against  her  said  husband  for  a  divorce  on  the  ground 
of  cruel  and  inhuman  treatment  endangering  her  life;  that, 
in  pursuance  of  their  employment,  they  did  institute  such 
proceedings,  prepare  the  necessary  pleadings  therein,  secured 
the  issuance  of  an  attachment  and  levy  thereof  upon  the  hus- 
band's property,  and  performed  other  services  in  the  prose- 
cution of  said  action,  when  the  said  Turine  Brackey,  upon 
the  solicitation  and  request  of  her  husband  and  without  the 
advice  of  her  said  attorneys,  dismissed  the  action.  Plaintiffs 
allege  that  they  acted  in  good  faith  in  bringing  the  suit ;  that 
they  then  believed  and  now  charge  the  fact  to  be  that  their 
said  client  had  a  good  cause  of  action  therein,  and  a  suffi- 
cient ground  for  a  divorce  from  her  husband;  and  that  their 
services  in  her  behalf  were  reasonably  worth  two  hundred 
dollars,  for  which  they  demand  judgment  against  both  hus- 
band and  wife.  To  this  petition  the  defendant  Albert  A. 
Brackey  demurred  because  it  fails  to  show  any  agreement  or 
contract,  express  or  implied,  by  which  he  became  bound  to 
pay  for  the  services  alleged  to  have  been  rendered  at  the 
request  of  his  wife.  The  demurrer  was  overruled  and,  de- 
fendant refusing  further  to  plead,  judgment  was  entered 
against  him,  and  he  appeals. 

There  is  some  conflict  in  the  abstracts  as  to  the  true  state 
of  the  record  concerning  pleadings  and  judgment  entry,  but 
the  appellees  in  argument  concede  the  correctness  of  the  fore- 
going statement.  After  consideration  of  the  record  and  argu- 
ments of  counsel,  we  think  this  case  is  clearly  ruled  against 
the  plaintiff  by  the  decisions  in  Sherwin  v.  Maben,  78  Iowa, 
467,  43  N.  W.  292 ;  Wald  v.  Wald,  124  Iowa,  183,  99  N.  W. 
720;  Stockman  v.  Whittemore,  140  Iowa,  378,  118  N.  W.  403. 
Appellees  do  not  deny  the  general  rule  announced  in  the 
foregoing  cases ;  but  advance  the  proposition  that,  if  the  wife 
had  in  fact  a  good  ground  for  the  divorce  for  which  she 
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asked,  her  counsel  may  hold  the  husband  liable  for  their  ser- 
vices, even  though  the  divorce  proceeding  be  dismissed  ^^^  by 
their  client  and  the  divorce  be  not  granted.  But  we  think 
this  cannot  be  allowed,  To  hold  to  such  a  rule  would  be  to 
say  that,  after  an  estranged  husband  and  wife  have  become 
reconciled  to  each  other  and  settled  all  their  domestic  diffi- 
culties, a  third  party  may  put  the  merits  of  their  former 
family  strife  in  issue,  and  ask  a  jury  to  say  the  wire  was 
entitled  to  a  divorce  which  was  never  granted.  Such  a  pro- 
ceeding is  against  the  policy  of  the  law  and  ought  not  to  be 
tolerated.  None  of  the  authorities  cited  by  appellee  go  to 
this  extent,  and  we  are  not  disposed  to  establish  such  a  pre- 
cedent. 

It  follows  that  the  trial  court  was  in  error,  and  the  judg- 
ment appealed  from  is  reversed  and  cause  remanded,  with 
direction  to  sustain  the  demurrer  to  the  plaintiff's  petition. 

Reversed. 


That  a  Husband  is  not  Liable  for  Counsel  Fees  Incurred  by  Hi» 
Wife  in  bringing  a  suit  for  divorce,  which  she  dismisses  without  the 
consent  of  the  attorney,  see  Humphries  v.  Cooper,  55  Wash.  376,  133 
Am.  St.  Eep.  1036. 


NIEMEYER  v.  CHICAGO,  BURLINGTON  AND  QUINCT 

RAILWAY  COMPANY. 

[143  Iowa,  129,  12-1  N.  W.  521.] 

MABBIED  WOMAN — Earnings  as  Assets  of  Husband. — The 

Iowa  statute  removing  the  disabilities  of  coverture  leaves  the  time, 
labor,  earnings,  and  earning  capacity  of  a  wife  among  the  assets 
of  her  husband,     (p.  753.) 

MABBIED  WOMAN — Personal  Injury  Impairing  Earning  Ca- 
pacity.— If  a  married  woman  has  a  separate  and  independent  em- 
ployment in  which  she  earns  and  receives  compensation,  she  may 
maintain  in  her  own  right  an  action  for  damages  on  account  of 
injuries  disabling  her  from  pursuing  such  employment,     (p.  753.) 

MABBIED  WOMAN — Personal  Injury  Impairing  Earning 
Capacity. — A  music  teacher  who  marries  and  takes  a  brief  wedding 
tour,  intending  to  resume  her  employment  as  teacher  on  her  return, 
may  maintain  an  action  in  her  own  right  for  impairment  of  earning 
capacity  due  to  personal  injuries  received  on  the  trip.     (pp.  754,  755.) 

Lane  &  Waterman,  for  the  appellant. 

Ely  &  Bush,  for  the  appellee. 

130  WEAVER,  J.  The  plaintiff,  a  married  woman,  while 
a  passenger  on  one  of  defendant's  trains,  was  injured  in  a 
collision  and  brought  this  action  at  law  to  recover  damages. 
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There  was  a  verdict  and  judgment  in  her  favor  for  the  sum 
of  two  thousand  three  hundred  dollars.  As  the  appellant 
does  not  contest  the  question  of  its  liability  to  make  com- 
pensation to  plaintiff  for  the  pain  and  suffering  caused  by 
the  injury,  and  assigns  error  only  upon  the  ruling  of  the 
trial  court  allowing  her  to  recover  for  loss  or  impairment 
of  earning  capacity,  we  shall  consume  no  time  in  referring 
to  the  circumstances  of  the  accident  or  discussing  questions 
of  negligence  or  contributory  negligence. 

The  evidence  tended  to  show  that  the  plaintiff  was  a  resi- 
dent of  Jamestown,  North  Dakota.  She  had  been  recently 
married,  and,  after  a  wedding  trip  to  the  south,  was  return- 
ing with  her  husband  to  their  home  at  Jamestown,  when  the 
accident  occurred.  Prior  to  her  marriage  she  taught  music, 
and  at  that  date  had  a  class  of  about  thirty  pupils,  from  each 
of  whom  she  received  one  dollar  per  lesson.  Before  leaving 
upon  her  wedding  trip,  she  promised  her  pupils  to  resume 
charge  of  their  music  lessons  on  her  return,  and  it  was  her 
intention,  approved  or  agreed  to  by  her  husband,  to  continue 
in  said  business;  but  she  had  in  fact  given  no  lessons  and 
earned  no  independent  income  between  the  date  of  her  mar- 
riage and  her  injury.  On  this  showing  the  appellant  asked 
the  court  to  instruct  the  jury  that,  plaintiff  having  failed 
to  prove  that  she  had  been  engaged  in  any  independent  busi- 
ness since  her  marriage,  she  could  not  recover  in  her  own 
right  for  loss  ***  of  earnings  or  earning  capacity,  and  that 
her  recovery,  if  any,  must  be  confined  to  compensation  for 
pain  and  suffering  caused  by  the  injury  received  by  her 
in  the  collision.  This  request  was  refused,  and  the  court 
charged  the  jury  that  if  appellee  had,  prior  to  her  marriage 
and  wedding  journey,  engaged  in  music  teaching  as  an  in- 
dependent calling  on  her  own  account  and  her  marriage  and 
trip  were  in  fact  only  a  temporary  interruption  of  her  said 
business,  and  she  was  intending  to  resume  the  work  of  her 
said  calling  on  returning  to  her  home,  but  was  prevented 
from  so  doing  by  her  injury  in  the  collision  upon  appellant's 
road,  then  she  would  be  entitled  to  compensation  not  only 
for  pain  and  suffering,  but  also  for  loss,  if  any,  of  earnings 
and  for  impairment  of  earning  capacity.  The  same  question 
was  raised  upon  the  trial  by  objections  to  testimony  offered. 
The  record  as  to  these  objections  and  rulings  is  confused,  but 
we  think  the  facts  as  we  have  stated  them  are  fairly  shown, 
or  at  least  that  the  testimony  left  in  the  case  by  the  rulings 
of  the  trial  court  was  sufficient  to  support  such  findings. 

It  is  to  be  admitted  that  our  statute,  which  apparently  pro- 
vides for  the  removal  of  common-law  disabilities  of  cover- 
ture so  far  as  they  hamper  or  restrict  the  rights  of  married 
women  to  transact  business  and  to  sue  and  be  sued  in  their 
own  right,  has  been  so  construed  by  the  courts  as  to  leave 
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the  time,  labor,  earnings  and  earning  capacity  of  the  wife 
among  the  assets  of  the  husband — and  we  may  add,  not  in- 
frequently the  most  valuable  of  his  possessions.  It  is  held, 
however,  that,  if  she  has  a  separate  and  independent  employ- 
ment in  which  she  earns  and  receives  compensation  from  her 
customers  and  employers,  she  is  sufficiently  mistress  of  her 
own  time  and  of  her  own  person  to  maintain  in  her  own 
right  an  action  for  damages  on  account  of  injuries  disabling 
her  from  pursuing  ^^^  such  employment:  Fleming  v.  Shen- 
andoah, 67  Iowa,  505,  56  Am.  Rep.  354,  25  N.  W.  752. 

Counsel  for  appellant  do  not  deny  the  rule  thus  stated, 
but  ask  us  to  hold  that  appellee,  not  having  performed  any 
service  as  a  music  teacher  during  the  few  days  or  weeks  in- 
tervening between  her  marriage  and  her  injury,  cannot  be 
said  to  have  had,  as  a  married  woman,  any  independent  em- 
ployment. In  support  of  this  proposition  it  is  said  that 
marriage  works  a  radical  change  in  the  legal  status  of  a 
woman;  that  she  is  presumed  to  have  entered  the  household 
of  her  husband  as  his  helpmeet;  that,  to  justify  the  finding 
of  any  independent  right  on  her  part  to  her  own  time  and 
earning  capacity  after  such  event,  there  must  be  something 
more  than  an  intention  or  mental  purpose  on  her  part  to 
resume  and  continue  the  work  on  her  own  account ;  and  that 
she  must  actually  have  resumed  the  independent  employment 
after  marriage  before  she  can  maintain  an  action  of  this 
nature.  In  the  cases  to  which  we  are  cited  we  find  nothing 
to  uphold  the  doctrine  we  are  here  asked  to  approve.  The 
most  they  can  be  said  to  establish  is  that  service  performed 
by  a  married  woman  as  a  housewife  and  in  the  care  and  nur- 
ture of  her  family  constitutes  no  cause  of  action  by  her 
against  her  husband,  and,  so  long  as  her  activities  are  con- 
fined to  such  employment,  the  husband  alone  can  maintain 
an  action  for  the  loss  of  her  time  and  earning  capacity  when 
she  has  .been  negligently  or  wrongfully  injured;  but  mar- 
riage works  no  surrender  of  her  legal  capacity  to  carry  on 
other  business  or  to  serve  another  employer  than  her  hus- 
band, and  if,  while  single,  she  has  fitted  herself  to  be  a 
teacher,  a  stenographer,  a  bank  clerk,  a  milliner,  or  musi- 
cian, and  as  such  has  built  up  a  business  from  which  she 
derives  a  substantial  income,  and  then  marries  with  the  ex- 
pectation and  intention  of  continuing  such  employment — 
and  especially  when  such  purpose  is  known  to  and  *^^  con- 
curred in  by  the  man  she  marries — we  see  no  reason  why  she 
does  not  remain  teacher,  stenographer,  clerk,  milliner  and 
musician,  with  all  the  legal  rights,  immunities  and  liabilities 
which  would  have  been  hers  had  she  remained  single.  Her 
status  with  relation  to  her  domestic  and  family  relations 
•has  been  changed,  but  her  status  as  a  business  person  remains 
unchanged.    It  would  be  unreasonable  to  say  that  a  brief 
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vacation  from  such  service  during  the  honeymoon  season 
operates  as  an  abandonment  of  her  businesis,  and  that  she 
cannot  be  held  to  have  an  independent  occupation  until  she 
returns  to  earth  and  takes  up  again  her  accustomed  labor. 
The  lawyer  who  temporarily  leaves  an  established  business 
to"  take  a  wedding  journey  does  not  cease  ad  interim  to  be 
a  lawyer,  simply  because  he  tries  no  case  and  earns  no  pro- 
fessional fees  during  his  absence.  The  appellee  was  none  the 
less  a  music  teacher  because  she  had  become  a  wife.  She 
had  left  a  large  class  of  pupils,  to  whom  she  was  returning 
to  continue  their  course  of  instruction.  Whatever  she  might 
earn  in  such  employment  would  be  her  own,  and  her  capacity 
to  earn  money  in  this  manner  was  her  own  personal  capital, 
her  stock  in  trade,  for  the  loss  or  impairment  of  which  she 
was  entitled  to  recover.  Whether  it  be  necessary  to  show  the 
husband's  consent  to  the  independent  employment  before 
the  wife  can  successfully  assert  a  right  of  recovery  in  this 
class  of  actions  we  do  not  undertake  to  decide,  for  the  record 
here  sufficiently  shows  the  consent. 

There  was  no  error  in  the  rulings  of  the  trial  court,  or  in 
the  refusal  of  the  instructions  asked  by  the  appellant,  or  in 
denying  appellant's  motion  for  judgment  notwithstanding 
the  verdict,  and  the  judgment  appealed  from  is  therefore 
affirmed. 


Where  a  Married  Woman  Sustains  Personal  Injuries  through  the 
wrongful  or  negligent  act  of  another,  her  husband  is  entitled  by 
the  common  law  to  r€cover  such  damages  as  he  suffers  from  the 
loss  of  her  services  and  society,  and  also  the  expenses  of  her  sick- 
ness; Birmingham  etc.  Ey.  Co.  v.  Lintner,  141  Ala.  420,  109  Am, 
St.  Rep.  40.  See,  also,  Sherlag  v.  Kelley,  200  Mass.  232,  12S  Am. 
St.  Rep.  414.  As  to  the  right  of  the  wife  herself  to  recover,  see 
Engle  V.  Simmons,  148  Ala.  92,  121  Am.  St.  Rep.  59.  Where  a 
married  woman,  injured  by  the  negligence  of  another,  is  habitually 
engaged  in  washing  clothes  for  others  for  compensation,  she  may 
prove  the  value  of  the  time  lost  by  such  injury,  in  an  action 
therefor:  Fleming  v.  Town  of  Shenandoah,  G7  Iowa,  505,  56  Am. 
Rep.   354. 

The  Earnings  of  a  Married  Woman,  under  the  common  law,  become 
the  property  of  the  husband  for  their  support:  Prescott  v.  Brown, 
23  Me.  305,  39  Am.  Dec.  623;  Norcross  v.  Rodgers,  30  Vt.  5S8,  73 
Am.  Dec.  323;  Belford  v.  Crane,  16  N.  J.  Eq.  S65,  84  Am.  Dec.  155. 
As  to  whether  they  become  her  separate  property  in  case  she  is 
living  apart  from  him,  or  has  an  agreement  that  they  shall  belong 
to  her  alone,  see  Yake  v.  Pugh,  13  Wash,  78,  52  Am.  St.  Rep.  17; 
Abbott  v.  Wetherby,  6  Wash.  507,  36  Am.  St.  Rep.  176. 


756  136  American  State  Kbpobts.  [Iowa, 


TULLER  V.  LEAVERTON. 

[143  Iowa,  162,  121  N.  W.  515.] 

PARTNEESHIP— Sale  of  Interest  by  One  Member.— A  part- 
ner who  consents  to  a  purchase  by  a  third  person  of  his  copartner's 
interest,  and  the  substitution  of  the  purchaser  as  partner,  does  not 
assum«  the  debts  of  the  old  firm  nor  waive  his  right  to  have  existing 
indebtedness  satisfied  from  the  property  of  the  firm.  And  the  pur- 
chaser, by  succeeding  as  a  member  of  the  firm,  does  not  assume 
outstanding  debts,     (p.  758.) 

PARTNEBSHIP — Ownership  and  Possession  of  Members. — 
Neither  partner  separately  owns,  nor  has  the  exclusive  right  of  pos- 
session of,  any  particular  articles  of  partnership  property  or  aliquot 
part  thereof.  The  real  ownership  and  legal  title  are  vested  in  the 
firm.     (p.  758.) 

PARTNERSHIP — The  Sale  of  One-half  of  the  Stock  in  a 
firm  by  one  of  the  partners  does  not  pass  title  to  the  stock  itself, 
but  to  such  share  as  remains  after  the  settlement  of  partnership 
debts  and  accounts,     (p.  758.) 

PARTNERSHIP. — ^Purchasers  of  the  Share  of  an  Individual 
Partner  take  only  his  interest,  not  a  share  of  the  partnership  effects. 
And  that  interest  consists  of  his  share  of  the  surplus  remaining 
after  the  payment  of  partnership  debts  and  the  settlement  of  ac- 
counts between  the  partners,     (p.  758.) 

PARTNEESHIP — Sale  of  Interest  by  One  Member. — Where 
a  deed  intended  as  payment  for  the  interest  of  one  partner  in 
firm  property  is  deposited  in  escrow  until  the  firm  debts  are  paid, 
the  delivery  is  held  in  abeyance  until  such  payments  are  made,  and 
the  only  remedy  of  the  grantor,  in  the  event  of  nonpayment,  is 
the  withholding  of  title  to  the  land.     (p.  758.) 

EQUITABLE  MORTGAGE. — The  Deposit  of  Title  Deeds  does 
not  create  an  equitable  lien  or  mortgage,     (p.  758.) 

Walker  &  McBeth  and  J.  C.  Calhoun,  for  the  appellant. 

Work,  Brown  &  Harlan  and  E.  L.  MeCoid,  for  the  ap- 
pellees. 

*^^  LADD,  J.  Leaverton  &  Knowles,  composed  of  G.  W. 
Leaverton  and  Lafayette  Knowles,  owned  a  stock  of  hard- 
ware at  Stockport.  About  April  1,  1905,  Knowles  exchannfed 
his  one-half  interest  in  the  stock  to  Harrison  Blackledge  for 
one  hundred  and  twenty  acres  of  land  in  Polk  county,  Mis- 
souri. Upon  invoicing  half  of  the  stock  it  exceeded  in  the 
value  the  price  of  the  land  by  $276.03,  and  by  arrangement 
between  the  parties  Leaverton  took  this  sum  from  Black- 
ledge's  share  of  the  proceeds  of  sale  and  a  like  amount  from 
his  own,  and  applied  the  same,  amounting  to  $552.06,  on  the 
indebtedness  of  Leaverton  &  Knowles.  Blackledge  did  not 
assume  such  indebtedness,  nor  did  he  acquire  its  bills  receiv- 
able or  accounts.  These  were  left  with  Leaverton,  and  he 
collected  $352.62  therefrom,  and  applied  this  also  on  said 
indebtedness.     But  $2,448.60  of  indebtedness  was  paid  by 
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Leaverton  from  the  proceeds  of  subsequent  sales  from  the 
stock.  Knowles  testified  that  Leaverton  agreed  to  take  the 
notes  and  accounts  of  the  firm,  and  in  consideration  thereof 
discharge  its  debts,  and  he  is  somewhat  corroborated  by  other 
witnesses.  Leaverton  denied  this,  and  he  is  so  strongly  con- 
firmed by  the  circumstances  that  we  have  no  difficulty  in 
concurring  in  the  finding  of  the  trial  court  that  he  had  not 
entered  into  such  an  agreement.  However,  the  deed  of 
Blackledge  to  the  Missouri  land  was  deposited  in  a  bank,  as 
we  think,  to  be  held  until  the  debts  were  paid,  and  it  is  not 
very  material  whether  this  was  at  the  instance  of  Leaverton 
or  Blackledge.  In  July,  1905,  Tuller  purchased  Blackledge 's 
interest  in  the  business,  assuming  the  indebtedness,  and  ac- 
quiring all  of  the  seller's  interest,  and  the  name  was  changed 
to  Leaverton  &  Tuller,  who  continued  the  business  until  the 
stock  was  exchanged  for  land  in  Kansas  in  March,  1906. 
Throughout  the  period  mentioned  ***  Leaverton  was  the 
active  partner  in  management  of  the  store,  and,  including  the 
collections  spoken  of,  received  $7,120.84.  Of  this  amount  he 
applied  $3,352.28  on  the  indebtedness  of  Leaverton  &  Knowles, 
and  on  bills  and  expenses  of  the  succeeding  firms  $3,509.36,  or 
in  all  $6,862.64,  leaving  a  balance  of  $258.20  to  be  accounted 
for.  He  had  withdrawn  from  the  firm  $69.29  more  than 
his  partners,  and  to  this  should  be  added  $72,36,  owing 
to  a  mistake  in  entering  items  amounting  to  $36.18  as  a  credit 
instead  of  a  debit.  These  items  are  inconsistent  with  his 
testimony,  and  as  no  attempt  to  explain  the  discrepancy  is 
made  in  response  to  appellant's  argument  asserting  the  mis- 
take, and  no  explanation  is  apparent,  the  correction  should  be 
made.  This  leaves  a  balance  of  $399.85  in  the  hands  of 
Leaverton,  one-half  of  which,  or  $199.93,  he  should  pay 
Tuller.  The  latter,  however,  had  mortgaged  his  interest  in 
the  stock  of  goods,  and  it  was  traded  subject  thereto,  so  that 
in  that  transaction  Tuller  became  indebted  to  Leaverton  for 
$376.72,  leaving  a  balance  in  Leaverton 's  favor  of  $176.79. 
This  does  not  agree  with  the  computations  made  by  appellant, 
but  results  from  necessary  deductions  from  the  record  as  pre- 
sented in  the  abstracts  before  us.  As  already  noted,  how- 
ever, Leaverton  had  used  $2,448.60  from  the  proceeds  of  sales 
after  the  transfer  to  Blackledge  in  the  satisfaction  of  the  in- 
debtedness of  Leaverton  &  Knowles,  and  Tuller  demands  judg- 
ment against  him  for  one-half  of  this  amount. 

While  Leaverton  knew  of  the  sale  of  one-half  of  the  stock 
to  Blackledge,  and  consented  that  the  latter  succeed  Knowles 
as  a  member  of  the  copartnership,  he  did  not  assume  the 
debts  of  the  old  firm,  nor  did  he  agree  that  the  s^ock  be  trans- 
ferred freed  from  his  right  to  have  the  partnership  indebted- 
ness satisfied  therefrom.  Indeed,  the  circumstance  of  placing 
Blackledge 's  deed  in  escrow  until  the  debts  should  be  paid 
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indicated  a  design  **'  to  the  contrary.  At  most  he  did  no 
more  than  consent  to  the  purchase  by  Blackledge  and  his 
substitution  as  partner.  This  assent  to  a  sale  of  a  share  in 
the  assets  did  not  waive  his  right  to  have  the  existing  in- 
debtedness satisfied  from  the  property  of  the  firm:  Chase  v. 
Scott,  33  Iowa,  309.  He  did  not  thereby  part  with  his  right 
as  a  partner  to  have  the  property  so  applied:  Stout  v.  Fort- 
ner,  7  Iowa,  183.  Nor  did  the  purchaser,  by  the  act  of  suc- 
ceeding as  a  member  of  the  firm,  assume  outstanding  debts: 
Bates  on  Partnership,  sec.  507. 

Neither  partner  separately  owns,  iior  has  the  exclusive  right 
of  possession  of,  any  particular  articles  of  partnership  prop- 
erty or  aliquot  part  thereof.  The  real  ownership  and  legal 
title  are  vested  in  the  firm,  so  that  the  sale  of  one-half  of  the 
stock  did  not  pass  title  to  the  stock  itself,  but  to  such  share 
as  remained  after  the  settlement  of  the  partnership  debts  and 
settlement  of  partnership  accounts:  Sloan  v.  Wilson,  117  Ala. 
583,  23  South.  145;  Daniel  v.  Crowell,  125  N.  C.  519,  34  S.  E. 
684;  Day  v.  Stafford,  128  Mo.  App.  438,  107  S.  W.  433;  Doner 
V.  Stauffer,  1  Penr.  &  W.  198,  21  Am.  Dec.  370;  Spurr  v. 
Russell,  59  N.  H.  338. 

In  30  Cyc.  458,  the  law  is  accurately  summarized:  "Pur- 
chasers of  the  share  of  an  individual  partner  can  only  take 
his  interest.  That  interest,  and  not  a  share  of  the  parnership 
effects,  is  sold,  and  it  consists  of  the  vendor's  share  of  the 
surplus  which  remains  after  the  payment  of  the  partnership 
debts  and  the  settlement  of  accounts  between  the  partners. 
Such  share  is  subject  to  the  fluctuation  of  the  firm's  business, 
including  firm  debts  subsequently  contracted;  and,  if  upon 
the  winding  up  of  the  firm  the  transferring  partner's  interest 
has  no  pecuniary  value,  the  transferee  takes  nothing  by  his 
transfer."  Leaverton  then  rightly  discharged  the  debts  of 
Leaverton  &  Knowles  from  the  partnership  property,  and 
thereby  did  not  incur  any  liability  to  plaintiff. 

*^®  Appellant  contends,  however,  that  judgment  should 
have  been  entered  against  Knowles.  But  none  was  prayed. 
All  sought  was  that  plaintiff  be  subrogated  to  the  rights  of 
Blackledge  in  the  deed,  and  that  the  money  paid  out  as  stated 
be  established  as  a  lien  on  the  i\Iissouri  land.  How  this  might 
be  effected  beyond  the  jurisdiction  of  the  court  is  not  ex- 
plained. Moreover,  the  delivery  of  the  deed  was  merely  held 
in  abeyance  until  the  debts  should  be  paid,  and  practically  the 
only  remedy  of  Blackledge,  in  event  of  nonpayment,  was  the 
withholding  of  title  to  the  land.  Aside  from  this  the  mere 
depositing  thereof  in  escrow  furnished  no  security  for  any- 
thing he  might  be  called  upon  to  pay,  or  which  might  be  taken 
from  the  assets.  Indeed,  the  depositing  of  title  deeds  does  not 
create  an  equitable  lien  or  mortgage  in  this  country:  In  re 
Snyder,  138  Iowa,  553,  114  N.  W.  615.    And  as  Blackledge 
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had  no  lien  on  the  land  through  the  deposit  of  the  deed  in 
escrow,  there  was  none  to  which  plaintiff  might  be  subrogated. 

With  the  slight  modification  indicated,  the  judgment  will  be 
affirmed ,  each  party  to  pay  his  own  costs. 

Modified  and  affirmed. 


Partner's  Interest  in  the  Joint  Effects  of  a  Partnership  is  only  his 
share  of  what  may  remain  after  the  firm  debts  are  paid,  and  no 
greater  interest  can  pass  by  a  voluntary  assignment  or  execution 
sale  of  his  share:  Doner  v.  Stauffer,  1  Penr.  &  W.  198,  21  Am.  Dec. 
370.  The  individual  interest  of  one  partner  in  the  firm  property 
and  business  can  be  ascertained  only  by  a  settlement  of  the  part- 
nership: Sindelare  v.  Walker,  137  111.  43,  31  Am.  St.  Eep.  353. 

As  to  the  Liability  of  an  Incoming  Partner  for  the  debts  of  the 
firm,  see  Jones  v.  Davies,  60  Kan.  309,  7*  Am.  St.  Eep.  354;  Tillis 
V.  Folmar,  145  Ala.  176,  117  Am.  St.  Eep.  31.' 

As  to  the  Liability  of  a  Retiring  Partner  for  the  Debts  of  ike  Firm, 
see  National  Cash  Eegister  Co.  v.  Brown,  19  Mont.  200,  61  Am.  St. 
EeT3.  498;  Adams'  v.  Albert,  155  N.  Y.  356,  63  Am.  St.  Eep.  675; 
Shapleigh  Hardware  Co.  v.  Wells,  90  Tex.  110,  59  Am.  St.  Eep. 
783. 


FIRST  STATE  BANK  OF  CORWITH  v.  WILLIAMS. 

[143  Iowa,  177,  131  N.  W.  702.] 

BILLS  AND  NOTES — ^Estoppel  to  Deny  Forgery. — One  who 
makes  a  note  in  renewal  of  two  notes  past  due,  and  receives  and  re- 
tains the  old  ones  without  objection  for  eight  months,  is  estopped, 
when  sued  on  the  renewal  note,  to  assert  that  one  of  the  original 
notes  was  forged,     (p.  761.) 

BILLS  AND  NOTES — Consideration  for  Renewal. — Where  a 
note  is  given  in  renewal  of  two  notes  past  due,  one  of  which  is 
afterward  alleged  to  be  forged,  the  surrender  of  the  old  notes,  with 
the  extension  of  time  of  payment,  is  a  valuable  consideration  for 
the  new  note,     (p,  761.) 

CONTRACT. — To  Constitute  a  Consideration,  it  is  enough  that 
something  is  promised,  done,  foreborne,  or  suffered  by  the  party 
to  whom  the  promise  is  made,  as  consideration  for  the  promise  made 
to  him.     (p.  762.) 

John  Hamill  and  Seneff  &  Bliss,  for  the  appellant. 

John  E.  Wichman  and  C.  R.  Wood,  for  the  appellee. 

*''®  LADD,  J.  The  receiver  appointed  November  27,  1907, 
to  settle  the  affairs  of  the  First  State  Bank  of  Corwith  found 
among  its  assets  a  promissory  note  of  $1,372,  executed  to  the 
bank  by  the  defendant  and  his  wife,  dated  March  23,  1907, 
bearing  interest  at  the  rate  of  eight  per  cent  per  annum  and 
payable  November  1st  of  that  year.  This  action  is  based 
thereon.  The  defendant  admitted  the  execution  of  the  note, 
but  averred  that  there  was  a  partial  failure  of  consideration, 
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in  that  it  was  given  in  renewal  of  the  note  of  $271.22,  con- 
ceded to  be  valid,  and  another  note  of  $1,000  dated  March  21, 
1906,  and  payable  to  the  bank  March  1,  1907,  purporting  to 
be  signed  by  the  defendant  and  his  wife.  It  is  said  in  the 
answer  that  the  last  note  was  forged,  and  that,  by  falsely 
representing  that  it  was  genuine,  the  cashier  of  the  bank  in- 
duced the  defendant  to  execute  the  note  sued  on.  The  receiver 
pleaded  in  reply  a  general  denial,  and  that  defendant  was 
estopped  from  interposing  the  defense.  The  defendant  testi- 
fied: That,  at  the  time  he  signed  the  note,  the  cashier  ex- 
hibited to  him  the  $1,000  note;  that  upon  examining  it  he 
stated  that  he  did  not  recollect  about  it;  that  the  cashier 
replied  that  he  certainly  gave  it,  or  it  could  not  have  been  in 
the  bank,  and  that  the  signatures  were  genuine,  and  the  books 
of  the  bank  so  showed ;  that  defendant  studied  a  little  bit  over 
it,  and  not  being  certain,  and  relying  upon  the  cashier's  in- 
tegrity and  statements,  executed  the  note  sued  on.  Both  notes 
were  handed  to  him.  He  carried  them  home,  and  made  no 
further  objection  to  the  note  alleged  to  have  been  forged  until 
^"^^  after  the  bank  had  been  closed  by  the  appointment  of  the 
receiver  over  eight  months  afterward.  He  denied  having 
signed  the  note,  as  did  his  wife,  but  admitted  that  he  knew  as 
much  about  the  transaction  when  the  note  sued  on  was  exe- 
cuted as  he  did  at  the  trial. 

Any  rulings  excluding  evidence  which  may  have  been 
erroneous  were  cured  by  its  subsequent  admission,  and  the 
only  inquiry  for  us  to  determine  is  whether  the  court  erred 
in  directing  a  verdict  for  the  plaintiff.  It  is  to  be  noted  that 
the  cashier  made  no  claim  to  personal  knowledge,  nor  does  it 
appear  that  he  was  aware  of  the  facts  being  otherwise  than 
represented.  This  being  so,  the  allegations  of  fraud  were  not 
supported  by  the  evidence.  The  evidence  did  raise  an  issue  of 
whether  the  $1,000  note  was  genuine,  but,  as  we  think,  this 
was  foreclosed  by  the  execution  of  the  new  note.  This  was  not 
necessarily  on  the  ground  of  ratification,  as  to  which  the 
authorities  seem  to  be  in  sharp  conflict.  An  **act  done  for 
another  by  a  person  not  assuming  to  act  for  himself,  but  for 
such  other  person,  though  without  any  precedent  authority 
whatever,  becomes  the  act  of  the  principal  if  subsequently 
ratified  by  him":  Wilson  v.  Tumman,  6  M.  &  S.  236.  But 
may  an  act  of  one  not  assuming  to  be  for,  but  personating,, 
another,  as  in  forging  a  signature,  be  ratified  ?  Answering  in 
the  affirmative,  see:  Howard  v.  Duncan,  3  Lans.  174;  Green- 
field Bank  v.  Crafts,  4  Allen,  447 ;  Hefner  v.  Vandolah,  62  111. 
483,  14  Am.  Rep,  106.  See  3  Randolph  on  Commercial  Paper,, 
sec.  1775.  Contra,  and  holding  that  silence,  when  confronted 
with  the  forged  instrument  or  even  a  promise  to  pay  it  or  to 
be  bound  thereby,  unless  this  be  for  a  consideration  or  has 
misled  the  holder  to  his  prejudice,  will  not  preclude  the  de- 
fense of  forgery,  see  McKenzie  v.  British  Linen  Co.,  34  Eng. 


June,  '09.]    First  State  Bank  op  Corwith  v.  Williams.     761 

Rep.  301 ;  Brooks  v.  Hook,  L.  R.  6  Ex.  89 ;  Wilson  v.  Hayes, 
40  Minn.  531,  12  Am.  St.  Rep.  754,  42  N.  W.  467,  4  L.  R.  A. 
196 ;  180  Workman  v.  Wright,  33  Ohio  St.  405,  31  Am.  Rep. 
546 ;  Warren  v.  Fant's  Trustee,  79  Ky.  1 ;  Woodruff  v.  Munroe, 
33  Md.  146.  See  Smith  v.  Tramel,  68  Iowa,  488,  27  N.  W.  471. 
The  decisions  seem  to  be  agreed,  however,  that,  if  the  holder 
had  been  misled  to  his  prejudice  by  the  conduct  or  promises  of 
the  person  whose  name  has  been  forged,  the  latter  will  be 
estopped  from  pleading  that  the  instrument  is  not  genuine: 
Buck  V.  Wood,  85  Me.  204,  27  Atl.  103 ;  Kuriger  v.  Joest,  22 
Ind.  App.  633,  52  N.  E.  764,  54  N.  E.  414.  See  Daniel  on 
Negotiable  Instruments,  5th  ed.,  sec.  1352b.  See  Bell  v.  Mahin, 
69  Iowa,  408,  29  N.  W.  331;  Code  Supp.  1907,  sec.  3060a  (23). 

The  circumstances  were  such  as  to  estop  defendant  from 
interposing  the  defense.  Both  the  notes  for  which  that  sued 
on  was  executed  were  past  due.  One  of  them  is  conceded  to 
have  been  valid,  and  the  extension  of  time  for  payment  in- 
volved in  the  giving  of  the  last  note  was  a  valuable  considera- 
tion. So,  too,  in  connection  therewith  was  the  surrender  to 
the  defendant  of  the  note  alleged  to  have  been  forged  and  the 
extension  of  time  for  paying  the  sum  named  therein.  But  for 
this  the  bank  might  have  proceeded  against  the  person  who 
forged  it.  It  was  prevented  from  so  doing  for  more  than 
seven  months  following,  during  which  defendant  retained  the 
discredited  paper,  without  objection.  Having  accepted  the 
benefits  of  the  adjustment  to  the  manifest  disadvantage  of 
the  bank,  the  defendant  is  estopped  from  again  inquiring  into 
the  genuineness  of  the  note.  Moreover,  the  controversy  has 
been  settled.  In  so  far  as  appears,  the  dispute  was  bona  fide 
on  either  side  and  a  proper  subject  of  adjustment:  See  Green- 
lee V.  Mosnat,  116  Iowa,  535,  90  N.  W.  338.  Nothing  is  known 
now  of  which  defendant  was  not  aware  then,  so  that  he  was 
in  no  way  deceived.  The  bank  granted  further  time  and  sur- 
rendered the  old  notes.  The  defendant  executed  the  note  in 
suit.  The  consideration  on  either  side  was  ample.  To  con- 
stitute a  consideration,  it  ^^^  is  enough  that  something  is 
promised,  done,  forborne,  or  suffered  by  the  party  to  whom 
the  promise  is  made,  as  consideration  for  the  promise  made  to 
him :  Harlan  v.  Harlan,  102  Iowa,  701,  72  N.  W.  286 ;  Fish- 
baugh  V.  Spunaugle,  118  Iowa,  337,  92  N.  W.  58 ;  McKee  v. 
Needles,  123  Iowa,  195,  98  N.  W.  618 ;  Dailey  v.  Minnick,  117 
Iowa,  563,  91  N.  W.  913,  60  L.  R.  A.  840. 

Yielding  to  the  inducement  offered  by  the  making  of  the 
new  note,  and  by  reason  thereof  doing  that  but  for  which  the 
bank  would  not  have  done,  i.  e.,  surrendering  the  note  alleged 
to  have  been  forged,  as  well  as  the  other,  and  extending  the 
time  of  payment  of  both,  constituted  a  valuable  consideration : 
Smith  V.  Smith,  4  Idaho,  1,  35  Pac.  697 ;  Grant  v.  Chambers, 
30  N.  J.  L.  323.  See  Mather  v.  Lord  Maidstone,  18  Com.  B. 
273.    "The  compromise  itself  waa  the  consideration  as  agreed 
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to  by  both  parties  to  the  new  note,  and  it  was  a  matter  of 
entire  indifference  whether  the  old  note  was  genuine  or  a 
forgery":  Grant  v.  Chambers,  30  N.  J.  L.  323. 

The  ruling  was  correct,  and  the  judgment  is  affirmed. 

Judge  Weaver  Dissented,  and  said  in  part:  "In  my  judgment, 
the  case  was  clearly  one  for  a  jury.  There  is  no  showing  or  claim 
tiiat  the  alleged  forged  note  had  been  purchased  or  received  by  the 
bank  from  a  third  person  in  ignorance  of  its  true  character.  On 
the  contrary,  the  circumstances  are  such  as  indicate  that,  if  forged, 
the  note  was  fabricated  in  the  bank  by  ita  cashier.  So  far  as 
appears,  the  bank  never  parted  with  any  money  or  thing  of  value 
in  consideration  for  the  paper.  There  is  therefore  no  room  for  an 
estoppel  against  defendants  to  plead  want  of  consideration  for  the 
note  in  suit,  or  to  claim  the  benefit  of  an  alleged  ratification." 


The  Heceipt  of  a  New  Promissory  Note,  a  Signature  to  which  is 
afterward  found  to  be  forged,  does  not  operate  as  a  payment  of  the 
original  note  or  an  extinguishment  of  the  right  of  action  thereon: 
Goodrich  v.  Tracy,  43  Vt.  314,  5  Am.  Rep.  281.  See,  also,  Allen 
V.  Sharpe,  37  Ind.  67,  10  Am.  Eep.  80;  Stratton  v.  McMakin,  84  Ky. 
C41,  4  Am.  St.  Rep.  215. 

The  Giving  of  a  Benewal  Note  Does  not  Discharge  either  the  makers 
or  the  indorsers  of  the  original  obligation,  if,  for  any  reason  not 
chargeable  to  the  wrong  or  fraud  of  the  holder,  the  renewal  proves 
to  be  invalid:  Farmers'  Sav.  Bank  v.  Arispe  Merc.  Co.,  139  Iowa, 
246,  130  Am.  St.  Rep.  324.  If  an  original  note  has'  been  given  with- 
out consideration,  each  successive  renewal  thereof  is  without  con- 
sideration, unless  there  is  some  consideration  to  support  it  other 
than  the  mere  surrender  and  renewal  of  the  original  note:  Turle 
V.  Sargent,  63  Minn.  211,  56  Am.  St.  Rep.  475. 

Forged  Taper  Without  Negligence  Imputed  to  the  Party  Afected 
by  the  forgery  is  not  a  binding  contract,  whether  the  forgery  was 
committed  by  alterations  or  a  substitution  of  the  forged  contract 
for  the  supposed  or  genuine  one:  Biddeford  Nat.  Bank  v.  Hill,  102 
Me.  346,  120  Am.  St.  Eep.  499. 


RICARD  V.  RICARD. 

[143  Iowa,  182,  121  N.  W.  525.] 

ALIMONY — Allowance  in  Suit  to  Annul  Marriage. — Tem- 
porary alimony  may  be  allowed  a  wife  in  an  action  by  her  husband 
to  annul  their  marriage  on  grounds  which  she  alleges  are  untrue, 
the  statutes  declaring  that  the  provisions  in  relation  to  divorce 
shall  apply  to  annulment  suits,     (p.  764.) 

ALIMONY — ^Eeconsideration  at  Subsequent  Term, — A  motion 
to  reconsider  an  order  denying  alimony  may  be  entertained  after  the 
expiration  of  the  term  at  which  the  order  was  made.     (p.  764.) 

H.  A.  Evans,  for  the  appellant. 

R.  .H.  Hunger  and  Sam  Page,  for  the  appellee. 
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183  SHERWIN,  J.  The  plaintiff  alleged  in  his  petition 
that,  at  the  time  of  his  marriage  to  the  defendant,  she  had  a 
husband  living,  known  as  Count  Predosa,  and  that  the  plain- 
tiff was  unaware  of  said  fact,  and  prayed  an  annulment  of 
his  marriage  to  the  defendant.  The  defendant  filed  a  motion 
for  temporary  alimony,  in  which  she  denied  having  a  living 
husband  at  the  time  of  her  marriage  to  the  plaintiff ;  and.  upon 
a  hearing  of  said  motion  at  the  September  term  of  the  district 
court,  the  application  for  alimony  was  denied.  Thereafter, 
and  at  a  subsequent  term  of  the  court,  the  defendant  filed  a 
motion  asking  that  the  order  theretofore  entered  denying  her 
application  for  alimony  be  reconsidered,  and  that  she  be  al- 
lowed the  same.  This  last  motion  was  supported  by  an 
affidavit  setting  up  a  specific  defense  to  the  plaintiff's  action. 

It  is  the  appellant's  contention  that  the  trial  court  was 
without  authority  to  award  the  defendant  temporary  alimony 
in  a  proceeding  brought  to  annul  her  marriage  to  the  plaintiff. 
It  is  true  that  the  statute  does  not  make  specific  provision  for 
alimony  in  cases  of  this  kind,  except  in  section  3187  of  the 
Code,  which  provides  that,  in  case  either  party  enter  into  the 
contract  of  marriage  in  good  faith,  supposing  the  other  to  be 
capable  of  contracting,  and  the  marriage  is  declared  a  nullity, 
such  fact  shall  be  entered  in  the  decree,  "and  the  court  may 
decree  such  innocent  party  compensation  as  in  cases  of  di- 
vorce." The  section  from  which  we  have  quoted  clearly  does 
not  specifically  provide  for  alimony,  except  to  the  innocent 
party.  But  there  is  another  section  of  the  statute  (section 
3183),  which  was  evidently  overlooked  by  the  appellant,  and 
which  relates  to  the  annulment  of  illegal  marriages:  "A  peti- 
tion shall  be  filed  in  such  cases  as  in  actions  for  divorce,  and 
all  the  provisions  of  this  chapter  in  relation  thereto  shall  apply 
to  such  cases,  except  as  otherwise  provided."  Under  *^"*  this 
section  of  the  statute  it  is  very  clear  to  us  that  the  trial  court 
had  the  power  to  make  the  award  it  did.  The  statute  provides 
for  the  allowance  of  alimony  in  the  case  of  divorce;  and,  if 
the  section  of  the  statute  which  we  have  set  out  above  is  to  be 
given  any  force  or  effect  at  all,  it  must  be  held  that  alimony 
may  be  awarded  in  proper  cases  brought  to  annul  a  marriage 
alleged  to  be  illegal.  In  this  case  the  husband  is  the  complain- 
ing party,  and  makes  an  allegation  against  the  wife  which  she 
alleges  to  be  untrue,  and  which  she  is  called  upon  to  defend. 
Her  marriage  to  the  plaintiff  is  presumed  to  be  legal  until  the 
contrary  is  shown,  and  we  know  of  no  sound  reason  in  law  or 
in  morals  why  a  wife  who  has  had  so  serious  a  charge  made 
against  her  should  not  have  the  same  right  of  assistance  from 
her  husband  in  defending  against  his  charge  that  she  would 
have  were  he  asking  a  divorce. 

While  this  court  does  not  seem  to  have  been  called  upon  to 
determine  this  question  heretofore,  there  is  still  language,  used 
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in  Daniels  v.  Morris,  54  Iowa,  369,  6  N.  W.  532,  which  lends 
some  support,  at  least,  to  the  conclusion  we  reach.  In  that 
case  the  wife  brought  an  action  against  her  husband,  alleging 
that  at  the  time  of  her  marriage  to  him  he  had  a  living  wife, 
and  that  their  marriage  was  therefore  illegal  and  should  be 
annulled.  She  asked  alimony,  and  sued  out  a  writ  of  attach- 
ment, which  was  levied  upon  her  husband's  property,  and  it 
was  held  that  it  was  properly  so  levied,  basing  the  holding 
upon  a  provision  of  the  statute  substantially  the  same  as  sec- 
tion 3183.  In  other  jurisdictions  it  seems  to  be  quite  generally 
held  that  alimony  may  be  awarded  for  the  purpose  of  defend- 
ing an  action  brought  to  annul  an  illegal  marriage,  even  in 
the  absence  of  statute  providing  therefor.  In  Higgins  v. 
Sharp,  164  N.  Y.  4,  58  N.  E.  9,  the  court  of  appeals  of  New 
York  held  that  the  court  had  inherent  power,  in  the  absence 
of  a  statute,  to  award  temporary  alimony  or  ^^^  suit  money 
to  enable  the  party  charged  with  having  knowingly  contracted 
an  illegal  marriage  to  make  defense  thereto,  and  such  was  the 
holding  in  Griffin  v.  GrifSn,  47  N.  Y,  134,  and,  in  Arey  v. 
Arey,  22  Wash.  261,  60  Pac.  724,  the  supreme  court  of  Wash- 
ington held  that,  in  an  action  brought  to  annul  an  illegal 
marriage,  where  the  statute  authorized  the  allowance  of  suit 
money  in  a  divorce  case,  plaintiff  was  entitled  to  suit  money. 
See,  also,  as  sustaining  the  proposition,  Lea  v.  Lea,  104  N.  C. 
603,  17  Am.  St.  Rep.  692,  10  S.  E.  488 ;  Kimble  v.  Kimble,  17 
Wash.  75,  49  Pac.  216 ;  Hite  v.  Hite,  124  Cal.  389,  71  Am.  St. 
Rep.  82,  57  Pac.  227,  45  L.  R.  A.  793 ;  Eliot  v.  Eliot,  77  Wis. 
634,  46  N.  W.  806,  10  L.  R.  A.  568 ;  Willits  v.  Willits,  76  Neb. 
228,  107  N.  W.  379,  5  L.  R.  A.,  N.  S.,  767 ,  14  Ann.  Gas.  883. 

The  appellant  complains  because  the  trial  court  opened  up 
the  question  of  awarding  alimony  on  the  second  motion  filed 
by  the  defendant,  his  contention  being  that  the  court  had  no 
authority  to  do  so  after  the  expiration  of  the  term  at  which 
the  order  was  entered.  There  is  nothing  in  his  contention, 
however.  The  latter  motion  filed  Ijy  the  defendant  was,  in 
effect,  a  motion  to  reconsider  the  order  which  had  theretofore 
been  made  upon  an  additional  showing  made  by  the  defendant. 
In  Townsend  v.  Wisner,  62  Iowa,  672,  18  N.  W.  304,  it  was 
held  correct  practice  to  file  a  motion  to  set  aside  the  order 
already  made,  and  we  are  unable  to  discover  any  substantial 
difference  between  the  motion  approved  in  that  case  and  the 
one -filed  herein.  See,  also,  as  bearing  upon  the  case,  Bark- 
dull  V.  Callanan,  33  Iowa,  391,  and  Chicago  etc.  Ry.  Co.  v. 
Estes,  71  Iowa,  608,  33  N.  W.  124. 

We  discover  no  reason  for  interfering  with  the  order  of  the 
trial  court,  and  it  is  therefore  affirmed. 

The  Allowance  of  Alimony  in  Actions  to  Annul  Marriages  is  discussed 
in  the  note  to  Deeds  v.  Strode,  96'  Am.  St.  Eep.  269.  According 
to  Jones  V.  Brinsmade,  183  N.  Y.  258,  111  Am.  St.  Eep.  746,  in  an 
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action  by  a  wife  against  her  husband  to  annul  her  marriage  on  the 
ground  that  he  was  insane  when  it  was  contracted,  the  court  has  no 
power  to  grant  alimony  and  counsel  fees  pendente  lite.  But  accord- 
ing to  Sodini  v.  Sodini,  94  Minn.  SOl,  110  Am.  St.  Rep.  371,  in  an 
action  to  annul  a  marriage,  the  defendant  may  secure  a  divorce  on 
the  ground  of  adultery  and  cruel  and  inhuman  conduct,  and  there- 
fore the  court  may  award  defendant  temporary  alimony  therein. 


MITTJ]LSTADT  v.  MODERN  WOODMEN  OF  AMERICA. 

[143  Iowa,  186,  121  N.  W.  803.] 

BENEFIT   SOCIETY — Suicide. — ^The  Burden   of  Proof  is  not 

on  the  plaintiff  to  prove  that  the  insured  did  not  commit  suicide, 
when  that  defense  is  interposed  to  an  action  on  his  benefit  certifi- 
cate,    (p.  767.) 

BENEFIT  SOCIETY — Suicide.— A  Coroner's  Verdict  that  the 
insured  committed  suicide,  if  admissible  in  an  action  on  his  benefit 
certificate,  is  only  prima  facie  and  not  conclusive  evidence  of  the 
fact  found,     (p.  767.) 

BENEFIT  SOCIETY — Suicide. — The  Burden  of  Proof,  on  the 
whole  case,  in  an  action  on  a  benefit  certificate  to  which  the  defense 
of  suicide  is  interposed,  is  on  the  defendant,     (p.  768.) 

BENEFIT  SOCIETY — Suicide — Burden  of  Proof. — An  in- 
struction that  the  verdict  of  a  coroner's  jury  of  suicide  is  prima 
facie  evidence  that  the  insured  committed  suicide  does  not  throw 
the  burden  of  proof  on  the  plaintiff  in  an  action  on  a  benefit  certifi- 
cate, if  the  instruction  further  states  that  the  jury  shall  take  into 
account  the  presumption  against  suicide,  and  all  other  facts  in  the 
case,  and  that  upon  the  whole  case  the  burden  is  on  the  defendant, 
(p.  768.) 

Action  upon  a  benefit  certificate.  The  defendant  pleaded 
that  the  insured  committed  suicide,  and  that  he  falsely  repre- 
sented in  procuring  the  insurance  that  none  of  his  family 
had  been  insane.  From  a  verdict  and  judgment  for  the  de- 
fendant, the  plaintiff  appeals. 

Clements  &  Estey,  for  the  appellant. 

Nelson,  Duffy  &  Dennison  and  Ainsworth  &  Hughes,  for 
the  appellee. 

iST  DEEMER,  J.  The  benefit  certificate  issued  by  defend- 
ant company  provided  that  if  the  assured  should  within  three 
years  after  becoming  a  member  die  by  his  own  hand,  whether 
/sane  or  insane,  all  moneys  which  may  have  been  paid  and  all 
rights  and  benefits  which  may  have  accrued  on  account  of  the 
certificate  should  be  absolutely  forfeited,  and  the  certificate 
should  become  null  and  void.  It  also  provided  that  it  was 
issued  in  consideration  of  the  warranties  and  agreements 
made  by  the  assured  in  his  application,  in  addition  to  other 
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considerations.  It  also  provided  that  every  statement  in  the 
application  should  be  held  to  be  a  warranty,  and  that,  if  not 
literally  true  in  each  and  every  part,  the  certificate  should  be 
void.  In  his  application  for  insurance,  the  assured  stated,  in 
answer  to  a  question  propounded,  that  none  of  his  relatives 
had  ever  been  afflicted  with  insanity.  Defendant,  as  we  have 
said,  pleaded  that  the  assured  committed  suicide,  and  also 
averred  that  the  answer  to  the  question  regarding  insanity 
was  false  and  untrue,  and  that  in  truth  and  fact  his  mother 
had  been  afflicted  with  insanity.  Various  matters  were 
pleaded  by  plaintiff  in  reply  to  these  answers.  Among  other 
things  it  was  asserted  that  the  clerk  of  the  camp  of  which 
the  assured  became  a  member  had  knowledge  of  his  mother's 
insanity,  and  with  knowledge  of  that  fact  collected  dues  and 
assessments  from  the  member  from  the  time  of  the  issuance 
of  the  policy  down  until  his  death.  On  these  issues  the  case 
was  tried,  resulting  in  a  verdict  for  defendant,  and  plaintiff 
appeals. 

In  answer  to  a  special  interrogatory,  the  jury  found  that 
the  assured  died  by  his  own  hand  from  a  gunshot  wound  in- 
flicted with  suicidal  intent.  In  view  ,of  this  answer,  we  may 
eliminate  the  other  issues  in  the  case,  for  the  reason  that,  if 
that  answer  has  sufficient  support  ***  in  the  testimony,  it  is 
enough  to  sustain  the  verdict,  and  errors,  if  any,  committed 
with  reference  to  other  issues,  were  nonprejudicial  in  char- 
acter. It  is  said  that  this  finding  has  no  support  in  the 
testimony.  "With  reference  to  this  claim,  it  is  enough  to  say 
that  we  do  not  agree  with  counsel.  At  best,  the  manner  in 
which  the  assured  came  to  his  death  was  a  matter  of  surmise 
or  conjecture;  in  other  words,  there  was  no  eye-witness  of 
the  shooting.  Perhaps  it  had  better  be  said  that  the  evidence 
as  to  how  the  assured  came  to  his  death  was  circumstantial  in 
character,  and  the  question  peculiarly  for  a  jury.  With  its 
finding  under  the  evidence  we  should  not  interfere.  Defend- 
ant was  permitted  to  introduce  in  evidence  the  verdict  of  a 
coroner's  jury  which  was  impaneled  and  sworn  shortly  after  the 
finding  of  the  dead  body  of  the  assured.  This  verdict  was  to 
the  effect  that  the  deceased  came  to  his  death  by  a  gunshot 
wound  produced  by  his  own  hand.  No  objection  was  made  to 
this  testimony,  and  it  is  not  contended  on  this  appeal  that  it  was 
inadmissible.  We  suppose  that  no  objection  was  made,  and 
no  argument  is  now  presented  against  the  admissibility  of 
this  testimony  because  of  the  decision  of  this  court  in  Metz- 
radt  V.  Modern  Brotherhood  of  America,  112  Iowa,  522,  84 
N.  W.  498.  We  have  no  occasion,  in  view  of  this  record,  to 
consider  the  admissibility  of  the  testimony. 

The  exact  point  made  by  appellant  in  this  connection  is 
that  the  court  erred  in  its  instructions  with  reference  to  the 
defense  of  suicide.  We  here  copy  the  material  instructions 
upon  this  proposition: 
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"Par.  7.  The  burden  of  proof  rests  upon  defendant  to 
establish  by  a  preponderance  of  the  evidence  before  you  that 
the  said  John  E.  Mittelstadt  did  not  meet  his  death  by  acci- 
dental means,  but  it  must  go  further  and  establish  that  said 
Mittelstadt  died  from  the  effects  of  a  gunshot  wound  inflicted 
by  his  own  hand.  Par.  8.  As  bearing  upon  the  question  of 
whether  John  E.  Mittelstadt  did  or  did  not  commit  suicide, 
you  are  instructed  ^^^  that,  in  cases  where  it  is  attempted  to 
show  by  circumstantial  evidence  that  deceased  committed 
suicide,  the  presumption  of  law  is,  in  the  absence  of  testimony 
to  the  contrary,  that  death  was  caused  by  accident,  and  not  by 
suicide.  This  presumption  has  the  effect  of  affirmative  evi- 
dence, and,  unless  so  negatived  by  the  surrounding  facts  and 
circumstances  as  to  leave  room  for  no  other  reasonable  hy- 
pothesis than  that  of  suicide,  such  presumption  of  his  death 
by  accident  will  prevail,  and  your  verdict  should  be  for  plain- 
tiff as  to  this  cause.  Par.  9.  The  verdict  of  the  coroner's 
jury  as  to  the  manner  in  which  ]\Iittelstadt  came  to  his  death 
is  prima  facie  evidence  that  he  committed  suicide,  but  such 
verdict  is  not  conclusive,  and  the  actual  manner  in  which  he 
did  meet  his  death  may  be  inquired  into  by  you  and  deter- 
mined from  a  preponderance  of  the  evidence  before  you, 
bearing  in  mind  also  the  presumption  of  law  hereinbefore 
called  to  your  attention,  with  all  the  other  facts  and  circum- 
stances surrounding  the  manner  of  his  death  as  shown  by  all 
the  evidence  before  you  bearing  upon  the  question.  Par.  10. 
If  you  find  from  a  preponderance  of  all  the  evidence  before 
you,  as  defined  by  these  instructions,  that  said  John  E.  Mittel- 
stadt did  not  die  from  accidental  means,  but  that  he  did  die 
from  the  effects  of  a  gunshot  wound  inflicted  by  his  own  hand, 
then  your  verdict  should  be  for  defendant;  but,  if  you  find 
from  that  evidence  that  he  died  from  any  other  cause  than 
suicide,  then,  but  not  otherwise,  you  will  proceed  to  determine 
the  other  questions  hereinafter  called  to  your  attention." 

Complaint  is  made  of  these  for  the  reason  that  the  burden 
is  thereby  placed  upon  plaintiff  of  proving  that  the  assured 
did  not  commit  suicide.  If  the  instructions  did  this,  they 
would  be  erroneous;  but  we  do  not  think  that,  when  read  as 
a  whole,  they  do  so.  All  the  authorities  which  hold  that  such 
verdicts  are  admissible  say  that  the  verdict  is  prima  facie  evi- 
dence of  the  fact  found :  Metzradt  v.  Modern  Brotherhood  of 
America,  112  Iowa,  522,  84  N.  W.  498 ;  Pyle  v.  Pvle,  158  111. 
289,  41  N.  E.  999 ;  United  States  L.  Ins.  Co.  v.  Kielgast,  129 
111.  557,  22  N.  E.  467,  6  L.  R.  A.  65 ;  Walther  v.  Mutual  L. 
Ins.  Co.,  *»»  65  Cal.  417,  4  Pac.  413 ;  United  States  L.  Ins. 
Co.  V.  Vocke,  129  111.  557,  22  N.  E.  467,  6  L.  R.  A.  65 ;  Elliott 
on  Evidence,  sec.  2390.  The  trial  court  so  instructed  in  this 
case,  and  also  told  the  jury  that  the  burden  on  the  whole  case 
as  to  this  issue  was  upon  defendant.  It  cast  no  burden  upon 
plaintiff  save  that  it  said  the  verdict  of  the  coroner's  jury  was 
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prima  facie  evidence  of  suicide.  As  against  this,  it  told  the 
jury  to  take  into  account  the  presumption  against  suicide  and 
all  other  facts  in  the  case,  and  that  upon  the  whole  case  the 
burden  was  upon  defendant  as  to  this  issue. 

The  ninth  instruction,  against  which  the  chief  complaint  is 
made,  is  not  erroneous,  when  taken,  as  it  should  be,  in  connec- 
tion with  all  the  others  relating  to  this  subject.  Conceding 
the  admissibility  in  evidence  of  the  coroner's  verdict,  we  do 
not  see  how  the  trial  court  could  have  instructed  otherwise 
than  it  did  with  reference  thereto.  This  point  is  ruled  by 
Mutual  L.  I.  Co.  V.  Hayward  (Tex.  Civ.  App.),  27  S.  W.  36, 
and  United  States  L.  Ins.  Co.  v.  Vocke,  129  lU.  557,  22  N.  E. 
467,  6  L.  R.  A.  65. 

Our  conclusions  upon  this  point  are  bottomed  upon  the  as- 
sumption that  the  verdict  was  admissible  in  evidence,  which 
proposition  is  conceded  by  plaintiff's  counsel  in  argument. 
No  other  propositions  relating  to  the  defense  of  suicide  are 
argued  by  counsel,  and  the  other  matters  presented  are  not 
material,  in  view  of  our  finding  upon  the  issue  thus  presented. 

No  prejudicial  error  appears,  and  the  judgment  must  be, 
and  it  is,  affirmed. 


Coroner's  Inquest  as  Evidence  is  the  subject  of  a  note  to  Cox  y. 
Eoyal  Tribe,  95  Am.  St.  Eep.  763. 

Suicide  as  a  Defense  to  an  Action  to  Becover  Life  Insurance  is  the 
subject  of  a  note  to  Supreme  Conclave  etc.  v.  Miles,  84  Am.  St. 
Bep.  559.  In  case  of  the  death  of  an  insured  person  the  presumption 
of  law  is  against  suicide,  and  if  the  coroner  relies  on  self-destruc- 
tion as  a  defense  he  has  the  burden  of  proof:  Masonic  Life  Assn. 
V.  Pollard,  121  Ky.  349,  123  Am.  St.  Kep.  198;  Equitable  Life  Ins. 
Co.  V.  Hebert,  37  Ind.  App.  373,  117  Am.  St.  Eep.  324;  Lindahl 
V.  Supreme  Court  I.  O.  F.,  100  Minn.  87,  117  Am.  St.  Eep.  666. 
But  &ee  Wilkinson  v.  Aetna  Life  Ins.  Co.,  240  111,  205,  130  Am. 
St.  Eep.  269.  The  jury  should  be  instructed  that  the  evidence  to 
warrant  a  verdict  for  the  insurer  on  the  ground  that  the  insured 
came  to  his  death  by  suicide  should  exclude  every  reasonable 
hypothesis  of  accidental  death:  Life  Ins.  Co.  of  Virginia  v.  Hairs- 
ton,  108  Va.  832,  128  Am.  St.  Eep.  989. 


\ 


COOPER  V.  BROWN. 

[143  Iowa,  482,   123  N.  W.   144.] 

CK)TENANCT— Eepair  of  Property— Contribution.— It  is  a 
general  rule  of  the  common  law  that  one  tenant  in  common  cannot 
enforce  contributions  from  a  cotenant  for  expenses  incurred  without 
his  consent  in  making  repairs,     (p.  772.) 

COTENANCY — ^Repair  of  Property — Contribution. — One  ten- 
ant in  common  cannot  compel  his  co-owners  to  contribute  to  the 
expense  of  repairs'  he  has  made  on  the  common  property  without 
their  consent,  and  without  previous  notice  and  request  to  unite 
therein,     (pp.  773,  774.) 
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COTENANCY — ^Repair  of  Property — Contribution. — ^Before  the 
owners  of  a  small  interest  in  common  property  may  impose  heavy 
burdens  for  repairs  upon  the  owners  of  the  majority  interest,  with 
comparatively  little  expense  to  themselves,  they  must  show  a  full 
and  fair  compliance  with  all  conditions  precedent  to  the  exercise 
of  such  power,     (p.  774.) 

COTENANCY — Repair  of  Property — Contribution. — One  ten- 
ant in  common  cannot  of  his  own  personal  motion  make  repairs 
upon  the  common  property,  and  enforce  contributions  from  his  co- 
tenants  simply  because  they  knew  that  money  was  being  expended, 
(p.  775.) 

MECHANIC'S  LIEN. — A  Tenant  in  Common  cannot  have  a 
mechanic's  lien  on  the  common  property  for  repairs  which  he  has 
made  thereon,     (p.  775.) 

JUDGMENT — Bes  Judicata. — A  Final  Adjudication  is  Con- 
clusive not  only  upon  every  matter  in  issue,  but  also  upon  all  other 
matters  or  questions  necessarily  involved  therein,     (p.  777.) 

PARTITION — ^Improvements. — The  Reversal  of  a  Decree  and 
the  remand  of  the  cause  for  a  decree  for  a  sale  of  the  property, 
in  partition  proceedings,  puts  it  beyond  the  power  of  either  party 
to  complicate  the  situation  by  rebuilding  a  destroyed  improvement 
thereon  and  imposing  the  cost  thereof  on  his  cotenants.     (p.  777.) 

Dawley  &  Wheeler,  for  the  appellants.- 

J.  H.  Preston  and  Jamison  &  Smyth,  for  the  appellees. 

"***  WEAVER,  J.  More  than  twenty  years  ago  Susan 
Brown  and  her  son,  N.  E.  Brown,  each  being  a  part  owner  of 
a  milldam  and  water  power  at  Cedar  Rapids,  Iowa,  in  which 
property  the  present  plaintiffs  also  owned  fractional  interests, 
commenced  an  action  in  equity  for  partition  thereof.  On 
August  27,  1889,  an  interlocutory  decree  was  entered  fixing 
their  respective  shares.  These  shares,  so  far  as  the  present 
controversy  is  concerned,  may  be  stated  to  have  been  as  fol- 
lows: Susan  Brown,  fifty-seven  sixty-fourths;  N.  E.  Brown, 
two  sixty-fourths;  W.  S.  Cooper,  four  sixty-fourths;  and  the 
Anchor  Mill  Company,  one  sixty-fourth.  Said  interlocutory 
•decree  also  recites  that  the  several  parties  are,  in  the  same 
proportion,  liable  to  contribute,  erect  and  maintain  the  prop- 
erty in  good  condition.  It  was  also  provided  that  the  water 
power  and  property  should  be  so  partitioned  and  admeasured 
that  each  owner  should  receive  his  proper  share,  and  no  more, 
of  the  water  and  power,  and  referees  were  appointed  to  set 
apart  the  respective  shares  and  interests  of  the  several  owners. 
"These  referees  reported  that  there  was  no  practical  scheme 
or  plan  upon  which  an  actual  partition  in  kind  could  be 
accomplished,  and  they  advised  a  sale  of  the  property,  and 
partition  of  the  proceeds.  Cooper  and  the  Anchor  Mill  Com- 
pany ob.iected  to  the  report  of  the  referees,  and  moved  to 
«et  it  aside,  while  the  Browns  asked  its  confirmation,  and  a 
■decree  according  thereto.  The  district  court  sustained  the 
objections,  and  set  aside  the  report,  and  other  referees  were 
commissioned  to  make  the  partition.     They  reported  a  plan 
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therefor  which  required  the  erection  of  adjustable  weirs,  the 
repair  of  the  dam,  an  increase  in  its  height,  and  the  employ- 
ment of  an  inspector,  who  should  see  that  the  weirs  jvere 
kept  in  proper  adjustment  and  operation.  The  objections 
of  the  Browns  to  this  report  being  overruled,  it  was  con- 
firmed, ■****  and  an  order  entered  for  making  the  repairs  and 
changes  suggested.  On  appeal  to  this  court  this  judgment 
was  reversed,  with  the  conclusion  that  the  partition  "must 
be  accomplished  by  a  sale  rather  than  a  division  of  the  es- 
tate": Brown  v.  Cooper,  98  Iowa,  444,  60  Am.  St.  Rep.  190, 
67  N.  W.  378,  33  L.  R.  A.  61.  On  March  4,  1894,  and  while 
the  foregoing  appeal  was  still  pending  and  undetermined,  a 
section  of  the  dam  about  one  hundred  and  fifty-two  feet  in 
length,  in  the  middle  of  the  river,  was  washed  out,  and  an 
additional  section  of  one  hundred  feet  was  so  loosened  and 
injured  that  to  restore  the  property  to  its  former  condition 
required  a  rebuilding  of  two  hundred  and  fifty-two  feet  of 
the  structure.  Three  days  later  Susan  Brown  conveyed  her 
interest  in  the  property  to  Mary  L.  Brown,  wife  of  N.  E. 
Brown,  by  warranty  deed,  but  this  conveyance  was  not  re- 
corded until  the  year  1899.  On  May  3,  1894,  still  pending 
the  appeal  aforesaid,  Cooper  and  the  Anchor  ]\Iill  Company 
made  application  to  the  district  court  in  the  partition  pro- 
ceedings, reciting .  that  the  dam  had  been  so  washed  away 
that  the  water  power  could  not  be  utilized,  and  asked  an  i 
order  directing  the  referees  to  rebuild  or  replace  the  section 
of  the  dam  which  had  been  destroyed,  and  that  the  expense 
thus  incurred  be  taxed  as  costs  in  the  case,  and  paid  by  the 
several  owners  of  the  property  in  proportion  to  their  re- 
spective interests.  The  Browns  resisted  the  application,  but 
their  objections  were  overruled,  and  the  order  entered  as 
prayed.  While  it  does  not  clearly  appear  from  the  record, 
it  is  inferable  at  least  that  an  appeal  was  taken  from  this 
order,  and  that  its  reversal  is  involved  in  the  opinion  of  Brown 
V.  Cooper,  98  Iowa,  444,  60  Am.  St.  Rep.  190,  67  N.  W.  378, 
33  L.  R.  A.  61.  It  is  not  specifically  discussed  in  the  opinion, 
but  the  statement  of  the  case  there  made  recites  that  an 
appeal  was  taken  from  the  decree  or  order  for  partition  in 
kind,  "and  from  a  still  further  order  directing  certain  re- 
pairs and  improvements  to  be  made"  (which  further  order 
we  assume  to  be  the  one  we  are  here  discussing),  and  as  the 
reversal  of  the  judgment  of  the  district  ^^®  court  is  ordered 
in  general  terms,  it  works  a  reversal  of  the  order  or  judg- 
ment for  a  restoration  of  the  dam  by  the  referees  at  the 
expense  of  all  the  parties.  But  plaintiffs  herein  are  claiming 
no  right  or  benefit  under  said  order,  and  the  question  of  its 
reversal  is,  perhaps,  not  very  material.  After  the  cause  was 
remanded  from  this  court  to  the  district  court,  a  decree  was 
entered  providing  for  the  sale  of  the  property  and  division 
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of  the  proceeds;  but,  so  far  as  appears  from  the  record, 
no  sale  had  been  made  at  the  date  of  the  commencement  of 
the  present  actions. 

On  September  22,  1898,  the  plaintiffs  herein  instituted  sep- 
arate actions  at  law  against  Susan  Brown  and  N.  E.  Brown, 
alleging  in  each  the  washing  away  of  the  milldam  as  afore- 
said, that  defendants  refused  or  neglected  to  restore  the 
same,  as  was  necessary  in  order  to  have  any  valuable  use 
of  the  property,  and  that  plaintiffs  had  thereby  been  com- 
pelled to  furnish  the  materials  and  do  the  work  at  their  own 
expense,  wherefore  they  ask  a  recovery  from  the  defendants 
severally  in  amounts  proportioned  to  their  respective  inter- 
ests in  the  title.  The  amount  claimed  against  Susan  Brown 
is  $3,551.11,  with  interest  from  October  1,  1894,  and  of  N.  E. 
Brown  $124.60,  with  like  interest.  On  January  8,  1902,  these 
actions  being  pending,  the  plaintiff  W.  S.  Cooper  instituted 
another  action  in  equity  against  Susan  Brown,  Mary  L. 
Brown,  and  N.  E.  Brown,  alleging  that,  in  order  to  have 
the  beneficial  use  of  the  water  power,  it  became  necessary 
to  repair  the  headgates  and  raceway,  and  that,  being  notified 
thereof,  and  requested  to  unite  in  making  said  repairs,  de- 
fendants failed  to  do  so,  from  which  facts  it  is  alleged  there 
arose  an  implied  contract  on  the  part  of  the  defendants  to 
pay  to  said  plaintiff  their  proportion  of  the  expense  of  such 
necessary  repairs  as  plaintiff  should  make  upon  said  head- 
gates  and  raceway.  He  alleges  that  he  has  in  fact  thus 
incurred  large  expense,  the  defendants'  share  of  which  is 
unpaid,  and  he  claims  a  mechanic's  lien  therefor  on  defend- 
ants' ^^''  interest  in  the  common  property,  which  lien  he 
asks  to  have  foreclosed. 

The  pleadings  set  out  in  the  abstract  are  numerous,  but 
we  think  a  sufficiently  comprehensive  idea  of  the  issues  may 
be  obtained  when  we  say  that  to  each  of  the  actions  above 
mentioned  the  defendants  appear,  and  deny  plaintiffs'  right 
to  any  recovery,  or  to  any  equitable  relief.  They  deny  that 
the  expense  incurred  in  restoring  the  dam  was  paid  by 
plaintiffs,  but  say  it  was  paid  by  the  voluntary  subscriptions 
of  other  persons,  because  of  incidental  benefits  accruing 
to  themselves  by  the  maintenance  of  the  dam.  They  also 
pleaded  the  decision  of  this  court  in  Brown  v.  Cooper,  98 
Iowa,  444,  60  Am.  St.  Rep.  190,  67  N.  W.  378,  33  L.  R.  A. 
61,  as  a  prior  adjudication  adverse  to  the  claims  of  the  plain- 
tiff's. Susan  Brown,  for  herself,  denies  that  at  the  time  when 
plaintiffs  claim  to  have  incurred  expense  in  rebuilding  the 
dam,  she  had  any  interest  in  the  property,  and  is  in  no 
manner  liable  to  contribute  thereto.  Defendants  also  sot  up 
a  counterclaim  against  plaintiff's,  alleging  a  use  of  the  water 
power  by  the  latter  in  excess  of  their  rightful  share.  Plain- 
tiffs, replying,  deny  the  counterclaim,  allege  a  prior  adjudi- 
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cation  upholding  their  right  to  use  the  water  without  account- 
ing therefor,  and  aver  other  reasons,  which  we  need  not 
here  set  out,  why  the  defenses  relied  upon  by  the  defendants 
cannot  be  maintained.  The  trial  court  found  the  plaintiffs 
entitled  to  recover  from  Susan  Brown  the  sum  of  $5,753,  from 
N.  E.  Brown  the  sum  of  $201,  and  for  said  sums,  with  costs, 
judgment  was  entered.  It  also  found  the  plaintiff  Cooper 
entitled  to  recover  from  all  the  defendants,  upon  the  equi- 
table issue  joined,  the  sum  of  $918,  and  that  the  claim  for 
a  mechanic's  lien  be  established  and  enforced.  From  each 
of  these  adverse  judgments  and  findings  the  defendants  ap- 
peal. All  the  issues  have  been  argued  and  submitted  in  this 
court  upon  the  same  records,  and  they  will  be  disposed  of 
by  us  in  a  single  opinion. 

1.  Can  plaintiffs  enforce  contribution  from  the  Browns 
for  repairs  and  improvements  made  by  the  former  upon  their 
*®*  common  property?  It  is  to  be  remembered  at  the  outset 
that  the  common  interest  of  the  parties  includes  nothing  but 
the  dam  and  water  rights,  and  that  the  different  mills 
operated  by  this  power  are  owned  by  them  in  severalty. 
Speaking  of  repairs,  as  distinguished  from  improvements  or 
betterments,  of  the  common  property,  it  seems  to  have  been 
a  general  rule  at  common  law  that  one  tenant  in  common 
could  not  enforce  contributions  from  a  cotenant  for  expenses 
thus  incurred  without  his  consent:  Mumford  v.  Brown.  6 
Cow.  475,  16  Am.  Dec.  440;  Doane  v.  Badger,  12  Mass.  65; 
Taylor  v.  Baldwin,  10  Barb.  582;  Calvert  v.  Aldrich,  99 
Mass.  74,  96  Am.  Dec.  593 ;  Converse  v.  Ferre,  11  Mass.  325 ; 
Kidder  v.  Rixford,  16  Vt.  129,  42  Am.  Dec.  504;  Davis  v. 
Chapman  (C.  C),  36  Fed.  42;  Carver  v.  Miller,  4  Mass. 
559;  Stackable  v.  Stackable's  Estate,  65  Mich.  515,  32  N.  W. 
808;  Wiggin  v.  Wiggin,  43  N.  H.  561,  80  Am.  Dec.  192; 
and  see  Mr.  Freeman's  note  to  Ward  v.  Ward,  52  Am.  St. 
Rep.  934.  The  remedy  at  common  law  against  a  cotenant 
refusing  to  unite  in  making  necessary  repairs  to  common 
property  was  not  in  assumpsit  for  expenses  incurred,  but  by 
a  writ  de  reparatione  facienda,  sued  out  before  the  repairs 
were  made,  in  which  proceeding,  upon  proper  showing  of 
their  necessity,  an  appropriate  order  or  judgment  was  en- 
tered, requiring  them  to  be  made  at  the  expense  of  all  the 
tenants,  each  in  his  proper  proportion:  Bowie's  Case,  10 
Coke,  82b;  Leigh  v.  Dickinson,  12  Q.  B.  194;  Calvert  v. 
Aldrich,  99  Mass.  74,  96  Am.  Dec.  693.  Many  of  the  more 
modern  precedents  indicate,  however,  that  where  repairs  are 
unquestionably  necessary  for  the  preservation  of  the  com- 
mon property,  one  tenant,  after  notice  and  demand  upon  his 
cotenant,  and  refusal  of  the  latter  to  join  therein,  may  pro- 
ceed to  do  the  required  work,  and  enforce  contribution  there- 
for: See  cases  already  cited,  and  Ward  v.  Ward's  Heirs,  40 
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W.  Va.  611,  52  Am.  St.  Rep.  911,  21  S.  E.  746,  29  L.  R.  A. 
449;  Stevens. V.  Thompson,  17  N.  H.  *8»  103;  Benson  v. 
Thompson,  27  Me.  470,  36  Am.  Dee.  617 ;  Green  v.  Putnam,  1 
Barb.  500.  This  rule  is  usually  hedged  within  quite  narrow 
limits ;  and,  in  order  to  support  such  a  claim,  it  is  not  enough 
to  show  that  the  repairs  made  or  demanded  are  reasonable 
and  proper,  but  it  must  further  appear  that  they  are  neces- 
sary to  the  preservation  of  the  common  estate.  Some  courts 
say  "absolutely  necessary":  Devlin's  Estate,  5  Pa.  Dist.  Rep. 
125;  Dech's  Appeal,  57  Pa.  467;  Leigh  v.  Dickinson,  12 
Q.  B.  Div.  60.     Says  Mr.  Freeman,  in  the  note  above  cited : 

"It  must  be  remembered  that,  even  at  common  law,  na 
cotenant  was  under  any  general  duty  to  repair,  but  only 
under  obligation  to  make  such  repairs  as  the  court  having 
jurisdiction  should  deem  to  be  necessary,  and  then  only  to 
make  them  under  the  direction  of  that  court.  While  there 
are  many  cases  in  which  the  court  of  equity,  or  a  court  of  law 
administering  some  remedy  which  it  has  power  to  administer 
upon  equitable  principles,  may  take  into  the  consideration  the 
fact  that  one  of  the  parties  has  made  necessary  repairs,  and 
may  make  an  allowance  therefor,  and  deduct  it  from  a  sum 
which  is  coming  to  the  other  party,  we  do  not  believe  that 
any  action  or  suit  is  maintainable  by  one  cotenant  against 
another,  either  to  recover  damages  arising  from  the  failure 
of  the  defendant  to  join  in  necessary  repairs,  or  to  obtain 
personal  judgment  against  him  for  moneys  paid  in  making 
repairs,  however  necessary  they  may  have  been,  in  the  ab- 
sence of  any  agreement  to  join  therein But  there  may 

be  circumstances  which  warrant  the  inference  of  an  implied 
agreement,  as  where  the  property  was  being  used  for  the 
common  benefit,  and  the  repairs  upon  a  sudden  contingency 
became  necessary,  and  some  of  the  part  owners  were  where 
they  could  not  be  consulted,  and  the  failure  to  make  the  re- 
pairs at  once  would  have  subjected  the  property  to  great 
injury,  and  its  owners  to  a  loss  or  to  a  statutory  penalty. 
....  If  there  is  any  case  in  which  a  direct  action  may  be 
maintained  against  a  cotenant  to  recover  a  share  of  the  ex- 
pense of  the  repairs  upon  the  common  property,  and  to 
which  he  has  not  expressly  or  impliedly  agreed  to  contribute, 
it  is  clear  that  it  is  '*®^  only  where,  before  the  making  of 
the  repairs,  he  has  been  requested  to  join  therein,  and  has 
unjustifiably  refused." 

Speaking  to  the  same  point,  the  Illinois  court  has  said 
that  to  maintain  such  an  action  the  plaintiff  "must  show  a 
request  to  unite  in  the  reparations,  and  a  refusal,  as  well  as 
an  actual  expenditure,  in  making  them":  Louvalle  v.  Menard, 
6  111.  39,  41  Am.  Dec.  161.  It  has  also  been  held  that  a 
promise  by  one  cotenant  to  pay  another  for  repairs  or  im- 
provements upon  the  common  property  will  not  be  implied. 


774  136  American  State  Reports.  [Iowa, 

from  the  mere  making  of  them,  or  from  their  utility  or  neces- 
sity: Freeman's  note,  supra.  Nor  can  one  tenant  be  es- 
topped to  deny  liability  for  repairs  by  his  mere  failure  to 
object  thereto,  where  the  cotenant  proceeds  to  make  them 
without  notice  or  demand  upon  him  to  unite  therein:  Crest 
V.  Jack,  3  Watts,  238,  27  Am.  Dec.  353.  Most  of  the  cases 
cited  by  the  appellees  in  support  of  their  right  of  action 
recognize  the  necessity  of  notice  and  demand  or  request  upon 
the  cotenant  before  he  can  be  held  for  repairs  made  by 
another.  In  others  the  rights  of  the  parties  are  governed 
by  statute. 

Applying  this  rule,  we  think  the  plaintiffs  have  clearly 
failed  to  make  a  case  against  the  defendant  Susan  Brown; 
for,  conceding  for  the  present  that  she  was  a  cotenant  at 
the  time  the  dam  was  rebuilt,  there  is  no  evidence  whatever 
of  any  notice  to,  or  demand  upon,  her  by  the  plaintiffs  to 
unite  in  that  work,  or  to  pay  any  part  of  such  expense  after 
the  dam  had  been  restored.  The  utmost  of  the  testimony 
in  this  respect  is  the  testimony  of  a  son  of  the  plaintiff 
Cooper  that  he  had  a  talk  with  Mrs.  Brown  in  which  he 
told  her  of  the  necessity  of  rebuilding  the  dam,  and  says: 
*^1  told  her  we  were  going  to  have  a  meeting  in  ten  days 
at  our  office  to  make  arrangements  about  rebuilding  the 
dam."  To  this  information  he  further  says  that  she  made 
no  definite  response.  It  will  be  observed  that  the  person 
who  addressed  the  defendant  was  not  one  of  the  tenants  in 
^®*  common,  and  there  is  nothing  to  show  by  what  authority 
he  interviewed  her.  But  conceding  his  authority  to  speak, 
what  he  said  is  in  no  sense  of  the  word  a  request  or  demand 
that  she  join  in  making  the  repairs,  or  notice  that  upon 
her  failure  to  do  so  her  cotenants  would  make  them.  She 
was  informed  that  in  ten  days  "we  are  going  to  have  a 
meeting  at  our  office  [presumably  the  office  at  plaintiffs' 
mills]  to  make  arrangements  about  rebuilding  the  dam." 
Defendant  was  under  no  obligation  to  go  to  plaintiffs'  office. 
The  cotenants  did  not  together  form  a  corporation  or  pr.rt- 
nership,  and  neither  had  any  power  to  bind  the  other  by 
any  contract,  agreement,  or  understanding — unless  it  be  un- 
der circumstances  and  conditions  already  mentioned  for 
strictly  necessary  repairs,  where  the  defendant,  being  present 
and  capable  of  acting  for  herself,  refuses  upon  notice  and 
demand  therefor  to  unite  in  the  work.  There  is  in  fact  no 
showing  that  the  proposed  meeting  was  held  at  the  time  and 
place  mentioned.  If  it  was  held,  and  a  conclusion  was 
reached  by  the  plaintiffs  that  the  rebuilding  of  the  dam  was 
a  proper  and  necessary  expense,  the  rule  of  law  to  which  we 
have  adverted  required  that  such  conclusion  be  communi- 
cated to  the  defendant,  with  a  demand  for  her  co-operation, 
before  the  expense  was  incurred,  in  order  to  hold  her  liable 
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to  contribute.  There  is  no  pretense  of  any  such  notice  or 
■demand.  The  one  witness  on  the  subject,  speaking  of  the 
conversation  to  which  we  have  referred,  says:  "That  is  all 
the  talk  I  had  with  her  about  that.  She  is  the  only  one  of 
the  Browns  I  spoke  to  about  these  repairs. ' '  It  seems  clearly 
just  and  equitable  to  hold  that,  before  the  owners  of  a  small 
fractional  interest  in  common  property  may  impose  such 
heavy  burdens  upon  the  owners  of  the  majority  interest, 
with  comparatively  little  expense  to  themselves,  they  must 
at  least  show  full  and  fair  observation  on  their  own  part  of 
all  the  conditions  precedent  to  the  exercise  of  such  extra- 
ordinary power. 

2.  The  reasons  leading  to  the  conclusion  announced  *^^  in 
the  foregoing  paragraph  apply  with  equal,  if  not  greater, 
force  to  the  case  asserted  against  the  defendant  N.  E.  Brown. 
No  notice  was  given  him,  or  demand  made  upon  him,  to 
co-operate  in  building  the  dam.  He  was  not  at  any  meeting 
of  the  owners  where  the  rebuilding  was  decided  upon,  and 
the  most  that  is  said  of  him  is  that  he  "was  around  the  place 
while  repairs  were  going  on.  He  did  not  make  any  objec- 
tions to  me."  But,  as  we  have  already  suggested,  one  tenant 
in  common  cannot  of  his  own  personal  motion  proceed  to 
make  repairs  upon  the  common  property,  and  enforce  con- 
tribution from  his  cotenant  simply  because  the  latter  knew 
that  the  money  was  being  expended:  Crest  v.  Jack,  3  Watts, 
238,  27  Am.  Dec.  353.  No  ground  was  shown  for  a  recovery 
against  this  defendant,  and  it  was  error  to  render  judgment 
against  him  on  the  record  made. 

3.  Nor  are  we  able  to  find  any  ground  upon  which  the 
•decree  establishing  a  mechanic's  lien  upon  the  property  can 
be  upheld.  We  can  now  conceive  of  no  circumstances  under 
which  a  tenant  in  common  may  proceed  alone  to  repair  or 
improve  the  common  property,  and  have  the  benefit  of  the 
statutory  lien  therefor.  The  repairs  made  were  repairs  to 
plaintiff's  own  property,  and  they  operate  to  repair  defend- 
ant's property  only  because  of  the  undivided  character  of 
the  title  and  ownership.  It  may  well  be  that  claims  for  re- 
pairs and  improvements  will,  under  some  circumstances,  be 
jrecognised  by  a  court  of  equity  in  partitioning  the  common 
property  and  adjusting  the  conflicting  interests  of  all  the 
tenants,  but  counsel  cite  no  authority  or  precedent,  and  we 
think  none  can  be  found,  where  one  tenant  can  enforce  a 
mechanic's  lien  upon  the  share  of  his  cotenant  for  expenses 
thus  incurred.  There  is  no  contract,  express  or  implied, 
upon  which  it  can  be  based.  Moreover,  it  is  no  more  the 
duty  of  one  tenant  than  it  is  of  another  to  protect  the  com- 
mon estate  against  liens  and  encumbrances  by  which  ^^*  the 
title  may  be  lost.  It  is  an  elementary  proposition  that  a 
tenant  in  common  cannot  oust  his  cotenants  by  acquiring  a 
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tax  title  to  the  property,  and  his  payment  or  discharge  of  any 
lien  or  claim  thereon  operates  for  the  benefit  of  all,  though 
upon  partition  his  claims  for  reimbursement  will  ordinarily 
be  recognized.  For  equally  cogent  reasons  he  cannot  impose 
a  lien  upon  his  cotenant's  interest  by  his  own  act.  To  per- 
mit the  owner  of  a  small  fractional  interest  to  thus  repair 
or  improve  the  owners  of  the  greater  part  out  of  their  estate 
would  be  a  clear  departure  from  the  fundamental  principles- 
of  the  law  of  cotenancy.  In  the  case  at  bar  these  parties 
were  involved  in  a  litigation  which  even  then  had,  in  one 
form  or  another,  been  in  progress  for  twenty  years  or  more. 
They  were  hostile  in  act  and  in  sentiment,  and  neither  could 
have  been  led  into  any  supposition  or  belief  that  the  other 
was  conceding  anything,  or  voluntarily  consenting  to  any 
movement  or  act  of  his  adversary,  which  could  be  the  founda- 
tion of  any  additional  liability.  In  short,  there  is  an  entire 
absence  ot  all  the  requirements  for  the  establishment  of  a 
statutory  lien,  and  the  decree  enforcing  the  same  cannot  be 
sustained. 

4.  While  the  considerations  already  adverted  to  are  suffi- 
cient to  require  a  reversal  of  the  judgments  appealed  from, 
it  is  proper  that  we  also  consider  the  plea  of  former  adjudi- 
cation set  up  by  the  defendants.  In  this  connection  it  is 
well  to  again  recall  attention  to  the  fact  that,  at  the  very 
moment  when  the  dam  was  rebuilt,  an  action  was  then  pend- 
ing between  these  parties  for  the  partition  of  the  property 
upon  which  the  money  was  expended.  A  decree  had  been 
entered  fixing  their  several  shares  in  the  ownership,  and  pro- 
viding, in  effect,  for  a  continued  undivided  ownership  of 
the  dam,  with  a  scheme  or  plan  for  the  actual  partition  of 
the  water  to  be  drawn  therefrom  for  the  use  of  the  mills 
owned  by  the  parties  in  severalty.  It  was  with  a  view  to  the 
situation  created  or  confirmed  by  this  decree  that  the  **^*  trial 
court  ordered  the  rebuilding  of  the  dam  at  the  common  ex- 
pense of  all  the  owners,  and  doubtless  it  was  in  reliance  upon 
the  same  decree  that  plaintiffs  proceeded  to  the  work  of 
rebuilding.  But  the  appeal  from  that  decree  resulted  later 
in  a  finding  by  this  court  (see  Brown  v.  Cooper,  98  Iowa, 
444,  60  Am.  St.  Rep.  190,  67  N.  W.  378,  33  L.  R.  A.  61) 
that  there  could  be  no  physical  partition,  and  that  the  entire 
property  should  be  ordered  sold,  and  partition  be  made  of 
the  proceeds  as  demanded  by  the  Browns.  We  are  there- 
fore to  consider  the  rights  of  the  parties  and  their  relations 
to  each  other  and  to  the  subject  matter  of  their  controversy 
as  they  would  have  been  had  the  trial  court  entered  a  proper 
decree,  ordering  a  sale  of  the  property  instead  of  the  errone- 
ous decree  which  was  entered.  Had  the  court  entered  a 
decree,  as  it  should  have  done,  for  a  sale  of  the  property 
and  distribution  of  the  proceeds,  and  the  flood  had  destroyed 
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the  dam  pending  the  sale  so  ordered,  it  is  very  clear,  we 
think,  that  neither  tenant  could  have  rebuilt  it  at  the  common 
expense  without  the  consent  or  agreement  of  his  cotenants. 
The  destruction  of  the  dam  was"  a  fact  which  would  naturally 
affect  the  price  at  which  it  could  be  sold,  but  it  was  a  calam- 
ity or  misfortune  common  to  all,  and  the  loss  would  have 
been  borne  by  each  in  his  proper  proportion.  Indeed,  with 
a  decree  in  the  form  indicated  by  this  court  in  the  decision 
of  that  appeal,  and  with  nothing  to  do  except  to  sell  the 
property  according  to  the  forms  of  law,  and  to  distribute 
the  proceeds  thereof,  it  is  not  conceivable  that  the  trial  court, 
or  the  plaintiffs  themselves,  would  undertake  to  halt  the  pro- 
ceedings and  suspend  the  sale  until  the  dam  should  be 
rebuilt.  Suppose,  for  instance,  that  the  subject  of  partition 
had  been  a  city  lot  having  upon  it  a  business  block,  and  after 
decree  for  its  sale  the  building  was  destroyed  by  fire,  would 
it  be  competent  for  the  court,  or  one  of  the  parties,  to  recon- 
struct the.  building  in  anticipation  of  the  sale,  and  expect 
contribution  from  his  cotenant  for  the  expense  so  incurred? 
Certainly  not.  True,  in  this  instance  such  a  decree  had  not 
been  entered  but  it  *®^  should  have  been.  These  defend- 
ants were  demanding  it,  and  on  their  appeal  then  pending 
this  court  sustained  their  position.  They  can  now  be  placed 
in  no  worse  position  than  they  would  have  occupied  had  a 
proper  decree  been  rendered  as  of  the  date  of  the  decree 
which  was  afterward  reversed. 

A  final  adjudication  is  conclusive  not  only  upon  every 
matter  in  issue,  but  also  upon  all  other  matters  or  questions 
necessarily  involved  therein.  The  partition  proceedings 
brought  the  common  property  within  the  jurisdiction  of  the 
court,  and  a  decree  ordering  its  sale  puts  it  beyond  the  power 
of  either  party  to  thereafter  complicate  the  situation  by  re- 
building a  destroyed  improvement  thereon,  and  imposing  the 
cost  thereof  upon  his  cotenants.  The  reversal  of  the  decree 
entered  by  the  trial  court,  and  the  remand  of  the  cause  for 
a  decree  for  the  sale  of  the  property,  we  think  is  so  incon- 
sistent with  the  asserted  right  of  the  plaintiffs  to  rebuild 
the  dam  at  the  cost  of  all  the  owners,  after  the  defendants 
herein  became  entitled  to  a  partition  by  sale,  we  are  dis- 
posed to  hold  that  such  matters  come  within  the  doctrine  of 
res  judicata,  and  that  the  defense  made  upon  that  ground 
should  be  sustained. 

5.  The  foregoing  conclusions  are  decisive  of  the  contro- 
versy, and  we  shall  not  extend  this  discussion,  already  of 
tedious  length,  to  consider  other  issues  raised  by  the  answer 
and  argued  by  counsel.  We  enter  no  order  for  a  new  trial; 
for,  if  we  are  correct  in  the  conclusion  reached  in  the  last 
preceding  paragraph  of  this  opinion,  there  can  be  no  recovery 
by  plaintiff  upon  either  of  the  several  claims  in  suit.     The 
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several  judgments  and  the  decree  of  the  district  court  from 
which  the  defendants  have  appealed  are  therefore  reversed, 
at  the  plaintiff's  costs. 
Reversed. 


The  Sight  of  a  Cotenant  to  Contribution  where  he  makes  improve- 
ments upon  the  common  property  is  discussed  in  the  notes  to 
Cleland  v.  Clark,  81  Am.  St.  Rep.  185;  Ward  v.  "Ward,  52  Am.  St. 
Rep.  924.  A  tenant  in  common  operating  mining  property  may, 
when  called  upon  to  account  for  profits,  set  off  as  against  a  non- 
operating  tenant  the  cost  of  improvements  which  were  necessary  and 
enhanced  the  value  of  the  common  property:  Wolfe  v.  Childs,  42 
Colo.  121,  126  Am.  St.  Rep.  152. 


DIBIBARTON  REALTY  COMPANY  v.  ERICKSON. 

[143  Iowa,  677,   120  N.  W.   1025.] 

JUDGMENT — ^Vacation  for  Casualty  or  Misfortune. — A 
statute  authorizing  the  vacation  of  a  judgment  and  the  granting  of 
a  new  trial  "for  unavoidable  casualty  or  misfortune  preventing  the 
party  from  prosecuting  or  defending,"  has  exclusive  reference  to 
matters  occurring  before  the  entry  of  the  judgment  sought  to  be 
vacated,     (p.  781.) 

JUDGMENT — ^Vacation  for  Casualty. — ^The  Death  of  the 
Reporter,  more  than  a  year  after  a  cause  was  bubmitted  and  three 
months  after  the  entry  of  the  decree,  leaving  his  notes  uncertified 
and  untranslatable,  is  not  a  "casualty"  within  a  statute  authorizing 
the  vacation  of  a  judgment  and  the  granting  of  a  new  trial  "for  un- 
avoidable casualty  or  misfortune  preventing  the  party  from  prose- 
cuting or  defending."  And  it  is  immaterial  that  before  the  entry 
of  the  judgment  he  had  already  entered  upon  the  decline  which 
resulted  in  his  death,     (p.  782.) 

JUDGMENT — ^Vacation  for  Casualty  or  Misfortune. — There  is 
no  statutory  provision  in  Iowa  authorizing  the  granting  of  a  new 
trial  because  of  casualty  or  misfortune  occurring  after  the  entry 
of  a  judgment,     (p.  782.) 

APPEAL — Constitutional  Right  in  Equity  Cases. — A  party  to 
an  equitable  action  who  fails  to  observe  the  regulations  prescribed 
by  statute,  or  to  present  a  record  in  accordance  therewith,  and  is 
therefore  denied  a  hearing  upon  the  merits  of  his  appeal,  is  not 
deprived  of  any  constitutional  right.  His  right  of  appeal  is  a  right 
to  prosecute  the  same  according  to  the  reasonable  rules  and  regula- 
tions imposed  by  legislative  authority,     (pp.  783,  784.) 

•  NEW  TRIAL— Death  of  Reporter— Loss  of  Record. — Equity, 
even  if  it  has  inherent  power  to  grant  a  new  trial  in  case  of  the 
loss  or  destruction  of  the  record  so  that  an  appeal  with  trial  de 
novo  cannot  be  had,  will  not  exercise  such  power  on  the  ground 
that  the  reporter  has*  died  leaving  his  notes  uncertified  and  un- 
translatable, his  death  occurring  more  than  a  year  after  the  cause 
was  submitted  and  three  months  after  the  entry  of  the  decree, 
(p.  786.) 

COURTS — Exercise  of  Inherent  Powers. — Whatever  may  be 
the  length  and  breadth  of  their  inherent  powers,  courts  are  always 
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slow  to  draw  thereon  until  the  party  asking  it  has  fairly  and  fully 
exhausted  the  remedies  provided  by  the  written  laws  of  the  land, 
(p.  786.) 

Action  to  quiet  title  to  land.  Twenty-seven  persons  were 
named  as  defendants,  and  the  state  made  itself  a  party  by 
intervention.  There  was  a  decree  for  the  plaintiff,  under 
date  of  December  2,  1907.  The  state,  on  April  1,  1908,  filed 
a  petition  for  a  new  trial.  Subsequently  other  defendants 
filed  sundry  petitions  for  a  new  trial.  The  several  proceed- 
ings were  consolidated  and  tried  as  one.  A  demurrer  to  the 
petition  w^as  overruled  and  an  answer  was  filed.  The  trial 
court  found  the  defendants  entitled  to  a  new  trial,  and  en- 
tered an  order  accordingly.     The  plaintiff  appeals. 

Edwin  J.  Stason,  for  the  appellant. 

H.  W.  Byers,  attorney  general,  Jepson  &  Jepson,  Milchrist 
&  Scott,  Hubbard  &  Burgess,  J.  L.  Kennedy,  E.  P.  Farr,  J. 
C.  jNIcConkey,  M.  L.  Sears  and  Sullivan  &  Griffen,  for  the 
appellees. 

6''8  WEAVER,  J.  Though  not  directly  involved  in  this 
appeal,  a  brief  statement  of  the  nature  of  the  issue  presented 
in  the  original  case  will  tend  to  a  clearer  understanding  of 
the  merits  of  the  several  propositions  argued  by  counsel. 
At  one  time,  more  or  less  remote,  the  plaintiff  or  its  grantors 
owned  certain  lots  and  blocks  of  land  in  Siouj  City,  near, 
but  not  directly  bordering  upon,  the  *^'^  Missouri  river,  while 
the  defendants  (except  the  state  of  Iowa)  owned  the  lands 
lying  between  those  first  above  mentioned  and  the  river  shore. 
Thereafter,  according  to  plaintiff's  claim,  the  river  by  grad- 
ual and  imperceptible  movement  encroached  upon  the  shore 
at  this  point  until  the  lands  owned  by  said  defendants  and 
their  grantors  were  completely  submerged,  and  the  waters  of 
the  river  extended  to  the  boundaries  of  the  lands  owned  by 
the  plaintiff,  which  thereupon  became  impressed  with  a 
riparian  character.  Some  years  later,  as  plaintiff  further 
alleges,  the  river,  by  like  gradual  and  imperceptible  move- 
ment, receded  from  the  new  shore  line  thus  established  until 
the  area  formerly  owned  by  the  defendants  was  uncovered, 
and  it  is  plaintiff' 's  claim  that,  by  virtue  of  the  riparian  char- 
acter which  had  been  impressed  upon  its  lands  as  aforesaid, 
the  title  to  the  uncovered  area  became  vested  in  itself  as  an 
accretion.  It  is  the  conflict  between  this  claim  and  the  oppos- 
ing claims  of  the  defendants,  who  insist  that  their  title  was 
not  extinguished  by  the  erratic  movements  of  the  river,  which 
the  action  was  brought  to  determine.  The  intervention  of 
the  state  is  based  upon  the  theory  that  the  title  to  the  bed 
of  the  river  is  in  itself,  and  that  the  land  in  controversy  is 
not  in  any  proper  sense  of  the  word  an  accretion  to  the 
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lands  of  the  plaintiff.  These  issues  were  tried  in  the  dis- 
trict court,  Hon.  John  F.  Oliver,  presiding.  The  evidence 
consisted  of  oral  testimony  taken  before  the  court,  and  pre- 
served in  shorthand  by  the  official  reporters  W.  E.  Cody  and 
C.  C.  Hamilton,  the  former  doing  the  larger  part  of  the 
work.  There  were  introduced  also  a  large  number  of  maps, 
plats,  and  other  documents  bearing  upon  the  respective 
claims  of  the  parties.  Counsel  also  stipulated  and  agreed  as 
to  many  material  undisputed  facts,  such  stipulations  and 
agreements  being  orally  stated,  and  taken  down  by  the  re- 
porter. Upon  submission  of  the  cause  the  court  took  its  de- 
cision under  advisement,  and  nearly  one  year  later,  December 
2,  *^**  1907,  entered  its  decree  in  plaintiff's  favor.  About 
this  time,  or  shortly  before,  the  reporter,  W.  E.  Cody,  be- 
came ill,  though  he  continued  to  attend  to  his  work,  in  part 
at  least,  until  about  December  20,  1907,  when  it  was  found 
that  his  condition  was  of  such  serious  character  as  to  compel 
his  relinquishment  of  business,  and  on  March  10,  1908,  he 
died.  In  January,  1908,  the  attorney  general  reported  to 
the  executive  council  the  result  of  the  trial  in  the  district 
court,  and  was  directed  to  take  an  appeal  from  the  decree 
to  the  supreme  court.  On  this  order  being  made  the  local 
counsel  for  the  state,  and  other  counsel  for  defendants,  un- 
dertook an  inquiry  in  the  condition  of  the  record,  and 
especially  as  to  the  pw-eservation  of  the  testimony,  and  it  is 
alleged  that«the  reporter's  notes  were  not  at  the  time  to  be 
found,  but  on  inquiry  of  Judge  Oliver  he  gave  it  as  his  recol- 
lection that  they  were  properly  certified.  Soon  afterward 
the  notes  were  found,  and  it  was  revealed  that  they  had  never 
been  certified.  Mr.  Cody's  notes  having  been  written  in  a 
hand  peculiar  to  himself,  no  one  could  be  found  to  translate 
them.  The  trial  judge  would  not  trust  his  memory  to  re- 
produce the  oral  testimony  taken  before  him.  No  agreement 
or  stipulation  could  be  reached  between  the  parties  which 
would  serve  to  supply  or  substitute  the  record  thus  lost  or 
rendered  unavailable.  Thereupon  petitions  for  a  new  trial 
were  filed  as  hereinbefore  stated.  No  appeal  from  the  orig- 
inal decree  was  in  fact  taken  by  any  of  the  defendants. 
Trial  being  had  to  the  court,  it  made  and  entered  a  finding 
in  the  following  words:  "That  it  is  now,  and  has  been  at 
all  times  since  the  entry  of  the  ded-ee  in  these  consolidated 
causes,  impossible  to  substitute  or  supply  the  evidence  upon 
which  the  consolidated  causes  were  submitted  and  decided, 
with  a  fair  degree  of  faithfulness  to  the  original  testimony 
and  evidence. ' '  And  on  this  finding  a  new  trial  was  ordered, 
and  plaintiff  appeals. 

The  several  propositions  argued  by  counsel  may  be 
•**  grouped  and  considered  under  two  general  inquiries: 
First,  whether  the  relief  granted  to  the  appellees  by  the  court 
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below  is  justified  upon  statutory  or  constitutional  grounds; 
and,  second,  whether,  if  such  relief  is  not  provided  for  by 
statute  or  constitution,  the  granting  thereof  is  still  a  matter 
within  the  court's  inherent  powers. 

1.  Under  our  practice  act  a  party  to  an  action  in  which 
an  appealable  order  or  judgment  has  been  rendered  may 
obtain  a  re-examination  thereof  at  the  same  term,  upon  mo- 
tion showing  sufficient  cause  therefor,  filed  within  three  days : 
Code,  sees.  3755,  3756.  Where  the  grounds  for  such  relief 
are  not  discovered  until  after  the  term  at  which  the  judgment 
is  entered,  new  trial  may  be  granted,  upon  petition  filed 
within  one  year,  for  any  of  the  following  reasons:  *'  (1)  For 
mistake,  neglect  or  omission  of  the  clerk,  or  irregularity  in 
obtaining  the  same;  (2)  for  fraud  practiced  in  obtaining  the 
same;  (3)  for  erroneous  proceedings  against  a  minor  or  per- 
son of  unsound  mind;  (4)  for  the  death  of  one  of  the  parties 
before  the  rendition  of  the  judgment;  (5)  for  unavoidable 
casualty  or  misfortune  preventing  the  party  from  prosecuting 
or  defending;  (6)  for  error  in  the  judgment  or  order  shown 
by  a  minor  within  twelve  months  after  arriving  at  majority": 
Code,  sec.  4091.  So  far  as  we  are  aware,  the  trial  court 
has  no  statutory  authority  to  set  aside  or  vacate  a  judgment 
or  decree,  duly  entered  and  recorded  at  a  prior  term,  other 
than  is  contained  in  the  statute  just  quoted.  If  this  pro- 
vision be  broad  enough  to  include  the  case  made  by  the  ap- 
pellees herein,  it  must  be  found  in  the  fifth  subdivision  of 
the  section,  which  authorizes  the  vacation  of  a  judgment  and 
the  granting  of  a  new  trial  "for  unavoidable  casualty  or 
misfortune  preventing  the  party  from  prosecuting  or  defend- 
ing." A  careful  reading  of  this  clause  makes  it  very  clear 
that  this  language  has  exclusive  reference  to  matters  occur- 
ring before  the  entry  of  the  judgment  *^^  sought  to  be 
vacated.  Indeed,  its  most  obvious,  though  perhaps  not  its 
only,  application  is  to  cases  where  by  some  casualty  or  mis- 
fortune a  defendant  has  been  made  to  suffer  default,  or  a 
plaintiff  has  been  held  in  default  for  want  of  prosecution 
of  his  action.  It  is  not  every  casualty  or  misfortune  which 
justifies  such  relief,  but  only  such  as  "prevents  the  party 
from  prosecuting  or  defending."  No  such  claim  is  pre- 
sented in  the  case  before  us.  All  the  parties  were  in  court 
upon  the  original  hearing,  the  plaintiff  prosecuting,  and  the 
defendants  contesting  and  defending,  each  step  in  the  pro- 
ceedings. The  issues  were  submitted  only  after  a  full  and 
complete  trial,  in  which  all  parties  had  full  opportunity  to 
introduce  every  item  of  testimony  which  they  believe  to  have 
any  bearing  upon  the  controversy.  Surely  it  cannot  be  said 
that  the  death  of  Mr.  Cody,  occurring  more  than  a  year  after 
the  cause  was  tried  and  submitted,  and  three  ponths  after  the 
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entry  of  the  decree,  was  a  casualty  preventing  these  appellees 
from  making  their  defense. 

The  identical  question  here  raised  was  before  this  court 
in  Loomis  v.  McKenzie,  48  Iowa,  416,  where,  after  an  appeal 
in  an  equitable  cause  had  been  taken,  it  was  found  that  all 
the  written  evidence  upon  which  the  cause  had  been  tried 
was  lost  without  fault  on  the  part  of  the  plaintiff,  who  there- 
upon dismissed  his  appeal,  and  petitioned  for  a  new  trial. 
The  petition  was  granted,  and  upon  an  appeal  to  this  court 
the  order  was  reversed.  The  ruling  of  the  trial  court  was 
there  sought  to  be  sustained  by  reference  to  this  same  para- 
graph of  the  statute,  on  the  theory  that  a  loss  of  evidence 
after  trial,  thus  preventing  an  effectual  appeal,  is  an  "un- 
avoidable casualty  or  misfortune  preventing  the  party  from 
prosecuting  or  defending."  That  construction  of  the  statute 
was  approved  by  Adams,  J.,  in  a  dissenting  opinion,  but  the 
majority  of  the  court,  speaking  by  Beck,  J.,  held  otherwise. 
The  majority  opinion  says:  "It  cannot  be  said  a  party  is 
prevented  ®**^  from  prosecuting  or  defending  a  case  by  mat- 
ters occurring  after  judgment.  But  it  may  be  said  he  is 
prevented  from  prosecuting  or  defending  his  appeal  in  the 
case.  But  no  such  meaning  can  be  put  upon  the  language. 
It  unmistakably  refers  to  casualties  which  prevented  the 
prosecution  or  defense  at  the  trial  upon  which  the  judgment 
was  entered."  This  exposition  of  the  statute  has  stood  un- 
challenged for  more  than  thirty  years,  and  it  is  so  well  in 
accord  with  our  views  as  to  the  meaning  and  effect  of  the 
language  employed  that  we  are  not  at  liberty  to  reject  its 
authority  as  a  precedent.  Without  pursuing  our  inquiry 
into  what  may  have  been  held  by  courts  in  other  jurisdictions 
under  statutes  not  identical  with  our  own  we  are  disposed  to 
adhere  to  our  former  ruling,  and  say  that  we  have  no  statu- 
tory provision  authorizing  the  granting  of  a  new  trial  be- 
cause of  casualty  or  misfortune  occurring  after  the  entry 
of  the  judgment  or  decree,  which  the  petitioner  seeks  to 
vacate. 

It  is  suggested  in  argument  that  this  casualty  may  prop- 
erly be  said  to  have  occurred  before  the  entry  of  the  decree, 
because  it  appears  that  Mr.  Cody  had  then  already  entered 
upon  the  decline  which  ended  in  his  death  several  months 
later.  But  the  point  cannot  be  sustained.  In  the  first  place, 
the  trial  had  been  completed,  and  the  cause  submitted  nearly 
or  quite  a  full  year  before  the  decree  was  entered,  and  the 
testimony  could  have  been,  and  indeed  ought  to  have  been, 
properly  certified  by  the  reporter  and  presiding  judge  imme- 
diately upon  the  conclusion  of  the  trial.  This,  so  far  as  our* 
observation  extends,  is  the  substantially  universal  practice  in 
our  trial  courts.  If  not  content  to  rely  upon  this  practice, 
any  party  to  the  proceeding  could  have  made  certain  the 
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certification  by  a  simple  request  to  the  court  or  to  the  re- 
porter, and  any  doubt  in  the  matter  could  have  been  removed 
by  a  little  inquiry  at  any  time  during  the  year  or  more  which 
intervened  between  the  close  of  the  trial  ***"*  and  the  entire 
withdrawal  of  Mr.  Cody  from  his  work.  Moreover,  even 
after  the  decree  was  entered,  at  least  three  weeks  elapsed 
before  the  reporter  reached  a  condition  which  forbade  ap- 
plication to  him  for  such  certification,  but  the  wisdom  of 
examining  into  the  record  in  this  respect  does  not  seem  to 
have  impressed  itself  upon  the  minds  of  counsel  until  too 
late.  We  do  not  intend  by  this  suggestion  to  charge  counsel 
with  negligence,  but  to  emphasize  the  thought,  already  ex- 
pressed, that  the  death  of  Mr.  Cody,  occurring  a  considerable 
time  after  the  entry  of  the  decree,  cannot  fairly  be  said  to 
have  been  a  casualty  preventing  the  defendants  from  making 
their  defense,  or  from  a  preservation  of  the  record  in  due 
form.  Finding,  as  we  do,  that  the  statute  does  not  authorize 
the  granting  of  a  new  trial,  we  have  to  consider  whether  the 
granting  of  such  petition  is  essential  to  the  protection  of 
appellees'  constitutional  right  of  appeal  from  a  finding 
against  them  upon  the  merits  of  the  matters  in  controversy. 
If  we  understand  counsel's  position  at  this  point,  the  argu- 
ment is  as  follows:  The  constitution  of  this  state  grants  to 
every  party  to  an  equitable  action  a  right  of  appeal  to  the 
supreme  court;  and,  as  that  right  involves  a  trial  de  novo 
upon  the  evidence  offered  in  the  court  below,  it  is  indis- 
pensable to  such  right  that  the  evidence  produced  on  the 
trial  below  be  preserved  in  authentic  form.  From  these 
premises  the  conclusion  is  sought  to  be  reached  that,  if  with- 
out fault  of  the  party  desiring  to  appeal,  the  testimony  is 
lost,  it  is  essential  to  the  full  enjoyment  of  his  constitutional 
right  that  he  be  granted  a  new  trial  in  order  that  a  record 
may  be  made  upon  which  he  may  have  a  hearing  de  novo 
in  the  appellate  tribunal.  For  the  purposes  of  the  present 
case  the  correctness  of  the  premises  may  be  conceded,  but  the 
conclusion  cannot  be  admitted.  It  is  true  that  our  state 
constitution  (article  5,  section  4)  gives  to  the  supreme  court 
appellate  jurisdiction  in  equitable  cases.  ^^^  Under  this 
provision  it  has  been  held  that  a  statute,  providing  for  the 
trial  of  an  equitable  action  as  an  action  at  law,  without 
securing  to  the  parties  the  right  to  have  all  the  evidence  re- 
duced to  writing  and  made  of  record  for  use  upon  appeal, 
is  unconstitutional:  Sherwood  v.  Sherwood,  44  Iowa,  192; 
Holbrook  v.  Fahey,  51  Iowa,  406,  1  N.  W.  662.  With  the  law 
of  these  precedents  we  have  no  occasion  now  to  quarrel. 
But  the  constitution  nowhere  undertakes  to  provide  how  an 
appeal  shall  be  taken,  or  the  time  within  which  the  right  may 
be  exercised,  nor  does  it  prescribe  or  regulate  the  practice 
which  shall  prevail  in  this  class  of  cases.     All  this  is  very 
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appropriately  left  to  the  discretion  of  the  legislature.  Exer- 
cising this  power,  the  legislature  has  explicitly  provided  the 
manner  and  method  by  which  a  party  to  an  equitable  action 
may  preserve  of  record  everything  which  is  essential  to  a 
hearing  de  novo  in  this  court.  The  party  v.ho  fails  to  ob- 
serve these  regulations,  or  to  present  a  record  in  accordance 
therewith,  and  is  therefore  denied  a  hearing  upon  the  merits 
of  his  appeal,  is  not  deprived  of  any  constitutional  right. 
His  right  of  appeal  is  a  right  to  prosecute  the  same  according 
to  the  reasonable  rules  and  regulations  imposed  by  legislative 
authority.  As  we  have  already  seen,  it  was  within  the  right 
and  power  of  any  party  to  this  action  to  have  the  evidence 
duly  certified  and  filed  at  the  close  of  the  trial,  and  thus 
made  a  part  of  the  record:  Code,  sees.  3651,  3652;  Laws  31st 
General  Assembly,  c.  155.  This  was  not  done.  True,  the. 
right  to  have  such  certification  made  did  not  expire  until 
six  months  after  the  entry  of  the  decree,  but  the  facts  do 
not  present  a  case  where,  by  reason  of  casualty  or  misfor- 
tune, no  opportunity  has  been  given  the  party  to  make  of 
record  the  evidence  which  he  desires  to  have  reviewed  on 
appeal. 

Moreover,  we  are  not  prepared  to  hold  that  failure  to 
perfect  a  record  or  an  appeal  because  of  noncompliance  with 
reasonable  legislative  regulations  can  be  excused  by  ®®*  a 
showing  that  such  noncompliance  was  occasioned  by  accident, 
casualty,  or  misfortune,  or  that  refusal  to  give  effect  to  such 
excuse  is  the  denial  of  a  constitutional  right.  This  right, 
like  all  others,  must  be  exercised  and  worked  out  through  the 
channels  of  the  law,  and  to  enjoy  it  the  party  must  put 
himself  in  the  attitude  which  the  statute  prescribes.  Gen- 
eral rules  and  regulations  are  framed  with  a  view  to  general 
needs  and  demands ;  and  a  failure  to  comply  therewith,  though 
caused  by  misfortune  beyond  the  party's  control,  does  not 
ordinarily  affect  their  application.  Assuming,  for  instance, 
the  constitutional  right  of  appeal  by  a  party  to  an  equitable 
action,  counsel  will  probably  not  deny  that  such  right  must 
be  exercised  within  the  six  months  prescribed  by  the  statute. 
It  is  easily  conceivable  that  the  sickness  or  insanity  of  such 
party  occurring  during  that  period  may  prevent  an  appeal 
within  the  time  limited,  yet  a  refusal  to  entertain  his  appeal, 
taken  at  a  later  date,  could  hardly  be  construed  into  a 
denial  of  a  constitutional  right.  In  such  cases  the  appeal 
fails,  not  because  a  constitutional  right  is  denied,  but  because 
of  failure  to  comply  with  the  conditions  constitutionally  im- 
posed upon  its  exercise.  If  the  failure  is  caused  by  unavoid- 
able casualty,  the  party  thus  handicapped  suffers  a  mis- 
fortune, but  no  wrong  for  which  either  constitution  or  statute 
provides  a  remedy. 
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2.  Independent  of  express  constitutional  and  statutory  pro- 
visions, is  the  granting  of  such  relief  within  the  general  equity 
poAvers  of  the  court?  The  question  here  stated  is  one  of 
much  interest  and  importance.  "We  are  not  prepared  to  say 
that  no  case  may  arise  in  which  the  loss  or  destruction  of  a 
record  after  decree  entered  will  entitle  a  party  to  a  new 
trial.  Such  reserve  or  inherent  power  in  the  court  has  been 
directly  or  inferentially  asserted  by  many  respectable  au- 
thorities cited  by  the  appellee  herein:  Curran  v.  Wilcox,  10 
Neb.  449.  6  N.  W.  ««'  762;  Hume  v.  Bo^de,  148  U.  S.  245, 
13  Sup.  Ct.  Rep.  582,  37  L.  ed.  438 ;  Crittenden  v.  Schermer- 
liorn,  35  Mich.  370;  People  v.  Judge  of  Superior  Court,  40 
Mich.  630;  Borrowscale  v.  Bosworth,  98  Mass.  34;  Cutler  v. 
Rice,  14  Pick.  494;  Richardson  v.  State,.  15  Wyo.  465,  89 
Pac.  1027 ,  12  Ann,  Cas.  1048.  And  such  authority  has  been 
hinted  at,  but  never  expresslv  asserted,  in  decisions  of  this 
court:  Spinney  v.  Halliday,  115  Iowa,  420,  88  N.  W.  939; 
Loomis  V.  McKenzie,  48  Iowa,  416;  Lowery  v.  Lowerv,  139 
Iowa,  363,  115  N.  W.  1035;  Ormsby  v.  Graham,  123^Iowa, 
202,  98  X.  W.  724.  In  other  cases  we  seem  to  have  held  in 
effect  that,  while  a  court  of  equity  will  entertain  a  proceed- 
ing for  a  new  trial  instituted  more  than  one  year  after  the 
■entr}"  of  the  decree,  yet  the  demand  for  the  new  trial  must 
still  be  based  on  some  statutory  ground :  Lumpkin  v.  Snook, 
63  Iowa,  515,  19  N.  W.  333 ;  Jackson  v.  Gould,  96  Iowa,  488 ; 
65  X.  W.  406;  Larson  v.  Williams,  100  Iowa,  110,  62  Am. 
St.  Rep.  544,  63  N.  W.  464,  69  N.  W.  441;  Mains  v.  Des 
Moines  Xat.  Bank,  113  Iowa,  395,  85  N.  W.  758;  Ruppin  v. 
McLachlan,  122  Iowa,  343,  98  N.  W.  153 ;  Richards  v.  Moran, 
137  Iowa,  220,  114  N.  W.  1035.  But  none  of  these  cases  pre- 
sent the  precise  question  which  is  here  raised,  and  we  may 
fairly  say  that  it  remains  an  open  question  whether  a  court 
of  equity  may  not,  in  the  exercise  of  its  general  equity 
powers,  order  a  new  trial  when  the  record  of  the  evidence 
has  been  wholly  lost  without  fault  of  the  party  applying, 
and  it  is  not  within  the  power  of  such  party,  or  of  the  court 
upon  his  application  to  restore  or  substitute  the  lost  record. 
Xor  is  it  necessary  now  to  pass  upon  that  proposition;  for, 
even  if  the  existence  of  such  authority  be  admitted,  the  case 
before  us  is  not  one  calling  for  its  exercise.  We  have  here 
no  lost  record.  The  evidence  taken  still  exists,  so  far  as 
appears,  in  precisely  the  form  in  which  it  was  left  at  the 
close  of  the  trial.  That  it  was  never  made  of  record  is,  in 
part  at  least,  the  fault  of  the  appellees.  True,  the  time  in 
which  certification  by  the  reporter  could  have  been  procured 
was  materially  lessened  by  his  death,  but  it  cannot  be  said 
that  no  opportunity  was  given  for  that  purpose.  Or,  if  for 
the  purposes  of  the  case  "®®  we  treat  as  done  that  which 
ought  to  have  been  done,  and  consider  the  evidence  as  having 
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been  made  of  record,  and  then  lost  or  by  some  unavoidable 
casualty  rendered  unavailing  to  the  party  wishing  to  appeal, 
our  statute  expressly  provides  for  a  substitution  of  the  miss- 
ing record,  even  to  the  retaking  of  the  testimony:  Code,  see. 
4127 ;  Loomis  v.  McKenzie,  48  Iowa,  416 ;  Ormsby  v.  Graham, 
123  Iowa,  202,  98  N.  W.  724. 

By  pursuing  this  remedy  the  losing  party  preserves  his 
right  to  trial  de  novo  on  appeal,  while  the  prevailing  party 
is  not  deprived  of  the  legitimate  advantage  of  the  decree  in 
his  favor  pending  the  disposition  of  the  case  by  the  appellate 
tribunal.  So,  also,  if  the  testimony  taken  and  considered  by 
the  court  be  lost  before  the  party  has  reasonable  opportunity 
to  have  it  made  of  record,  we  see  no  good  reason  for  denying 
to  the  court  the  power  to  direct  that  it  be  retaken.  No 
relief  of  this  nature  was  asked  by  the  appellees.  Whatever 
may  be  the  length  and  breadth  of  their  inherent  powers, 
courts  are  always  slow  to  draw  thereon  until  the  party  asking 
it  has  fairly  and  fully  exhausted  the  remedies  provided  by 
the  written  laws  of  the  land.  There  is  nothing  in  the  record 
to  indicate  that  the  witnesses  testifying  in  the  case  could 
not  have  been  recalled  and  their  testimony  retaken.  The 
judge  who  presided  at  the  trial,  even  though  not  able  him- 
self to  reproduce  the  record,  would  easily  have  been  able  to 
keep  the  re-examination  of  the  witnesses  within  the  general 
lines  observed  in  the  original  hearing,  and  to  effect  a  practical 
perfection  of  the  record.  This,  of  course,  would  necessitate 
labor  and  expense,  but  certainly  not  in  excess  of  that  which 
would  be  imposed  upon  the  parties  by  the  granting  of  a 
new  trial.  It  is  to  be  admitted  that  counsel  as  witnesses 
testify  that  in  their  judgment  a  reproduction  of  the  testi- 
mony was  impracticable.  If  by  this  is  meant  a  repetition 
of  identical  questions  and  answers,  the  view  thus  expressed 
is  doubtless  correct,  but  substantial  accuracy  ^^^  does  not 
require  a  literal  copy  of  the  record.  The  subject  matter  of 
the  controversy  remains  the  same ;  the  identity  of  the  wit- 
nesses is  unchanged;  their  knowledge  and  memory  of  ma- 
terial facts  ought  not  to  have  become  seriously  impaired ;  the 
theory  of  counsel  as  to  the  facts  and  the  law  of  the  case 
must  still  have  been  fresh  in  their  minds — and,  with  these 
factors  in  hand,  we  feel  very  certain  that  the  retaking  of 
the  evidence,  though  a  work  of  much  magnitude,  was  by  na 
means  impossible. 

We  conclude  that  the  trial  court  erred  in  granting  a  new 
trial,  and  the  order  must  therefore  be  reversed. 


Belief  in  Equity  Against  Judgments,  other  than  by  appellate  pro- 
ceedings, is  the  subject  of  a  note  to  Little  Rock  etc.  Ey.  Co.  v. 
Wells,  54  Am.  St.  Eep.  218. 

The  Power  of  a  Court  to  Vacate  a  Judgment  after  the  time  specified 
in  the  statute  for  granting  relief  therefrom  is  the  subject  of  a  not» 
to  Nicklin  v.  Robertson,  52  Am.  St.  Eep.  795. 
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[152  N.  C.  18,  67  S.  E.  46.] 

GUARDIAN — Jurisdiction  to  Appoint    for  Nonresident. — The 

courts  of  a  county  in  which  land  belonging  to  a  nonresident  minor 
is  situated  have  jurisdiction  to  appoint  a  guardian  to  represent  him 
in  partition  proceedings,  and  it  is  not  essential  to  the  validitj'  of  the 
appointment  that  the  minor  have  knowledge  of  it  or  of  the  in- 
stitution of  the  proceedings  for  partition,     (p.  788.) 

PARTITION — Nonresident  Minor — Guardian. — Purchasers  in 
Good  Faith  in  partition  proceedings,  regular  on  their  face,  will  be 
protected,  the  parties  being  represented  by  counsel,  and  a  guardian 
being  appointed  for  a  nonresident  minor  cotenant,  although  the  minor 
has  no  knowledge  of  the  appointment  or  of  the  partition  and  sale, 
(p.  788.) 

PARTITION. — A  Guardiaji  may  Purchase  at  a  Partition  Sale 
of  land  in  which  his  ward  is  a  co-owner,  if  he  has  a  personal  in- 
terest in  the  property  to  protect,     (p.  789.) 

Ward  &  Grimes,  for  the  plaintiff. 

W.  C.  Rodman  and  Small,  MacLean  &  McMullan,  for  the 
defendants. 

**  BROWN,  J.  The  property  in  eontroversj'  belono^ed  to 
Anne  Eliza  Cradle,  from  whom  it  descended  to  plaintiff  and 
her  three  other  children,  one  of  whom  is  Oliver  Credle. 

*®  Plaintiff  removed  to  Florida  in  1889,  and  has  resided  in 
Florida  ever  since.  He  became  of  age  in  1899.  In  1892 
Oliver  Credle  was  appointed  by  the  clerk  of  the  superior 
court  of  Beaufort  county  as  guardian  of  W.  C.  Credle.  and 
duly  qualified  as  such.  On  January  10,  1894,  an  ex  parte 
special  proceeding  was  instituted  in  the  superior  court  of  said 
county  by  Charles  F.  Warren,  attorney  for  petitioners,  pray- 
ing for  a  sale  of  the  lot  for  partition,  and  entitled  Oliver 
Credle  and  Thomas  B.  Credle.  Annie  B.  Credle,  and  Walter 

(787) 
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Credle,  the  last  three  being  infants,  by  their  guardian,  Oliver 
Crcdle,  ex  parte.  Under  formal  decree  approved  by  a  judge 
of  the  superior  court,  the  lot  was  sold  by  Charles  F.  Warren, 
commissioner,  and  purchased  by  Oliver  Credle,  and  the  sale 
duly  confirmed.  The  plaintiff's  share  of  the  net  proceeds 
was  adjudged  to  be  paid  to  the  guardian,  Oliver  Credle,  and 
was  so  paid  by  the  commissioner.  A  deed  was  executed  to 
Oliver  Credle,  who  conveyed  afterward  to  one  Ilanniford, 
and  thence  by  mesne  conveyances  the  lot  was  conveyed  to 
Mary  A.  Baughara  on  March  22,  1902. 

The  plaintiff  contends:  1.  That  the  proceedings  are  void 
as  to  him,  because  the  clerk  of  the  superior  court  of  Beaufort 
county  had  no  jurisdiction  to  appoint  a  guardian  for  him  or 
his  property — he  being  a  resident  of  Florida. 

It  is  undoubtedly  true  that  the  courts  of  this  state  cannot 
legally  appoint  guardians  for  the  persons  of  nonresident 
minors,  nor  of  their  property,  unless  it  is  situated,  as  the  lot 
in  question,  within  the  state.  But  it  is  well  settled  that  when 
a  minor,  who  is  a  nonresident  of  the  state,  owns  property 
within  that  state,  the  proper  courts  of  the  latter  within  the 
county  where  the  property  is  situated  have  jurisdiction  to 
appoint  a  guardian  to  represent  the  minor  in  the  management 
and  control  of  such  property :  21  Cyc.  26 ;  People  v.  Medart, 
166  111.  384,  46  N.  E.  1095 ;  Barnsback  v.  Dewey,  13  111.  App. 
581.  Nor  is  it  essential  to  the  validity  of  the  appointment 
of  such  guardian  that  the  minor  should  have  knowledge  of  it, 
nor  that  he  should  have  knowledge  of  the  institution  of  the 
special  proceeding  for  partition:  Tate  v.  Mott,  96  N.  C.  19, 
2  S.  E.  176. 

Our  courts  have  invariably  protected  innocent  purchasers 
in  a  proceeding  of  this  character  which  appears  to  be  regular 
on  its  face  and  where  the  infant  was  represented  by  counsel 
and  the  sale  duly  confirmed  according  to  our  laws.  Even  in 
the  case  of  a  foreign  guardian,  who  has  no  power  to  sue  in 
the  courts  of  this  state  in  behalf  of  his  ward,  but  does  so, 
our  courts  will  recognize  him  as  ''next  friend"  to  the  infant 
and  hold  the  proceedings  valid,  although  he  may  be  described 
therein  as  "guardian":  Tate  v.  Mott,  96  N.  C.  19,  2  S.  E. 
176.  See,  also,  generally,  Harrison  ^^  v.  Hargrave,  109  N. 
C.  346,  13  S.  E.  939;  Ilerbin  v.  Wagoner,  118  N.  C.  656,  24 
S.  E.  490;  Williams  v.  Johnson,  112  N.  C.  424,  34  Am.  St. 
Rep.  513,  17  S.  E.  496,  21  L.  R.  A.  848 ;  Sutton  v.  Schonwald, 
86  N.  C.  198,  41  Am.  Rep.  455 ;  Smith  v.  Gray,  116  N.  C.  311, 
21  S.  E.  200. 

It  is  contended,  (2)  that  because  of  the  purchase  by  Oliver 
Credle  at  the  sale  under  the  special  proceedings  set  out  in 
the  record,  he  being  guardian  for  the  plaintiff,  equity  should 
declare  him  trustee  for  the  plaintiff,  which  trust  should  de- 
scend through  t'le  mesne  conveyances  to  the  feme  defendant 
in  this  action.     This  proposition  is  based  upon  the  theory  that 


Feb.  1910.]  Creole  v.  Baugham.  789 

the  guardian  purchased  his  ward's  property,  and  that  the 
feme  defendant,  in  deraigning  her  title,  is  fixed  with  such 
knowledge. 

It  is  undoubtedly  true  that  one  who  occupies  a  fiduciary 
relation,  such  as  guardian,  administrator,  executor,  trustee 
and  the  like,  cannot,  ordinarily,  legally  purchase  the  property 
of  the  cestui  que  trust,  whether  the  sale  be  made  by  himself 
or  another.  But  to  this  wholesome  doctrine  there  is  an  ad- 
mitted exception,  and  that  is,  where  the  trustee  has  a  personal 
interest  in  the  property  sold.  In  such  case  he  must  have  the 
right  to  protect  his  own  interest  and,  if  necessary,  to  buy  in 
the  property:  Froneberger  v.  Lewis,  79  N.  C.  426,  and  cases 
cited. 

It  was  held  in  Lee  v.  Howell.. 69  N.  C.  200,  that  a  guardian 
could  legally  purchase  his  ward's  property  at  a  sale  by  the 
clerk  and  master,  but  we  think  that  this  decision  is  properly 
qualified  and  explained  by  the  subsequent  ease  of  Frone- 
berger V.  Lewis,  79  N.  C.  426. 

In  the  case  at  bar  it  appears  that  Oliver  Credle  owned  as 
large  an  interest  in  the  lot  as  his  ward ;  that  the  commissioner 
was  the  attorney  for  all  the  tenants  in  common,  and  that  upon 
his  recommendation,  with  all  the  facts  before  the  court,  the 
sale  was  duly  confirmed.  Under  such  conditions  the  sale  can- 
not now  be  declared  void,  or  even  voidable. 

The  judgment  of  the  superior  court  is  affirmed. 


WHO  MAY  NOT  PUECHASE  AT  JUDICIAL,   EXECUTION  AND 
OTHER   COMPULSORY   SALES    BECAUSE    SO   DOING   MAY 
CONFLICT  WITH  THEIR  DUTIES. 
I.  The  General  Principles  Controlling,  790. 
II.  Application  of  the  Controlling  Principles  to  Sundry  Officers  and 
Agents. 

a.  Sheriffs  and  Constahles. 

1.  Sales  Directly  to  Themselves,  791. 

2.  Sales  in  Their  Interest,  but  Purporting  to  be  to  Another, 

791. 

3.  Acting  as  Agent  for  Another  in  Making  a  Purchase,  792. 

4.  Ex-sheriffs,  792. 

5.  Deputies  and  Other  Agents  of  the  Sheriff,  792. 

6.  Where  Purchasing  is  Necessary  to  Protect  a  Pre-existing 

Interest,  793. 

7.  Interest  as  Member  of  a  Corporation,  793. 

b.  Commissioners  and  Other  Officers  Authorized  to  Make  Sales 

in  Chancery,  793. 

c.  Executors  and  Administrators. 

1.  Sales  to  Themselves  Directly,  794. 

2.  Sales  in  Which  They  are  Secretly  Interested,  795. 

3.  Right  to  Purchase  at  Sales  Made  by  Others,  797. 

4.  Purchases  to  Protect  Their  Interests,  799. 

6.  Remedies  Where  the  Sale  was  to  or  in  the  Interest  of 
an  Executor  or  Administrator,  799. 

6.  Purchasing  from  Purchaser,  801. 

7.  Purchasers  Bona  Fide,  802. 

8.  Persons  Procuring  the  Appointment  of  and  Controlling 

an  Administrator,  802. 
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d.  Guardians. 

1.  General  Disqualification  of,  802. 

2.  Different  Classes  of  Guardians,  803. 

3.  Husband  or  Wife  of  Guardian,  804. 

4.  Purchase  to  Protect  Their  Interest,  804. 

5.  Purchasing  from  a  Purchaser,  804. 

e.  Judges  of  Courts,  805. 

f.  Trustees. 

1.  General  Disqualification  of  to  Purchase  at  Their  Own 

Sales,  805. 

2.  Purchases  Secretly  in  the  Interests  of,  806. 

3.  Right  to  Purchase  at  Sales  Made  by  Others,  807. 

4.  Purchasers  to  Protect  Their  Interest  or  That  of  the  Ces- 

tui Que  Trust,  808. 

5.  Beneficiary's  Eight  to  Purchase,  808. 

.    6,  Selling  to  a  Corporation  in  Which  They  are  Interested, 
809. 

7.  Purchasing  from  a  Purchaser,  809. 

8.  Purchasers  Bona  Fide,  810. 

g.  Mortgagees,  810. 
h.  Pledgees,  811. 

1.  Assignees  for  the  Benefit  of  Creditors,  812. 
j.  Attorneys  at  Law. 

1.  Principles  Applicable  to,  813. 

2.  Remedies  Against,  815. 

3.  Eight  to  Protect  Their  Own  Interest,  816. 

k.  Cotenants  and  Others  Having  a  Joint  Interest,  817. 
1.  Husbands  and  Wives,  817. 
m.  Parties  to  the  Action  or  Proceeding,  818. 

I.  The  General  Principles  Controlling. 
If  property  must  be  sold  without  the  consent  of  the  owner  and 
by  some  person  other  than  himself,  it  is  clear  that  his  interests  are 
likely  to  be  sacrificed  unless  the  law  excludes  the  possibility  that 
the  person  acting  for  the  owner,  whether  by  his  appointment  or  by 
authority  of  the  law  without  such  appointment,  can  have  no  interest 
conflicting  with  his  duty  of  making  the  sale  for  the  utmost  advan- 
tage of  the  owner.  In  truth,  this  is  a  principle  applicable  to  all 
agents  and  agencies,  even  though  chosen  by  the  property  owner,  ex- 
cept in  the  case  of  brokers,  and  perhaps  a  few  other  agencies  where 
the  agent  is  known  to  act  for  both  parties  and  where  the  consent  to 
•  such  action,  if  not  expressed,  is  necessarily  implied.  In  many  of  the 
states  statutes  exist  forbidding  the  ofiicer  executing  a  writ  and  all 
his  deputies  from  purchasing  at,  or  being  interested  in,  a  sale,  and 
declaring  that  any  sale  in  which  he  or  they  shall  be  so  interested 
must  be  regarded  as  fraudulent  and  void.  "These  statutes  but  give 
expression  to  a  policy  which  was  everywhere  respected  long  anterior 
to  their  passage.  It  was  always  understood  that  the  officer  holding 
an  execution  should  be  removed  from  all  temptation  to  the  fraudu- 
lent exercise  of  his  authority.  To  accomplish  this  object,  it  has  ever 
been  held  that  he  should  under  no  circumstances  be  interested  in 
the  sale.  Hence,  when,  in  a  proceeding  instituted  to  vacate  a  sale, 
it  is  shown  that  the  officer  purchased  in  his  own  name,  or  that  some 
other  person  made  the  purchase  for  the  officer's  benefit,  the  vacation 
must  be  made;  and  this  result  cannot  be  avoided  by  showing  that 
the  transaction  was  fair,  the  bidding  spirited,  and  the  price  paid 
was  the  full  value  of  the   property":   Freeman  on  Executions,  sees. 
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292,  304g;  Mills  v.  Goodsell,  5  Conn.  475,  13  Am.  Dec.  Ot);  Harrison 
V.  McHenry,  9  Ga.  164,  52  Am.  Dec.  435;  Coleman  v.  Maclean,  101 
Ga.  303,  28  S.  E.  861;  McCullough  E,  L.  &  W.  Co.  v.  ISTational  Bank, 
111  Ga.  132,  36  S.  E.  465;  Woodbury  v.  Parker,  19  Vt.  353,  47  Am. 
Dee.  695;  Caswell  v.  Jones,  65  Vt.  457,  36  Am.  St.  Rep.  879,  26  Atl. 
529,  20  L.  E.  A.  503.  These  rules  apply  to  oflScers  or  agents  of  every 
class  exercising  an  authority  to  sell,  and  in  many  instances  where 
they  do  not  actually  exercise  the  authority,  if  their  relation  to  the 
owner  is  such  that  their  becoming  interested  in  the  sale  of  the  prop- 
erty may  conflict  with  their  duties  to  him:  Mc Allen  v.  Woodcock,  60 
Mo.  174;  Ealeigh  v.  Fitzpatrick,  43  N.  J.  Eq.  501,  11  Atl.  1;  Hoyle 
V.  Plattsburgh  &  M.  E.  E.  Co.,  54  N.  Y.  314,  13  Am.  Eep.  595. 

II.    Application  of  the  Controlling  Principles  to  Sundry  Officers  and 

Agents. 

a.    Sheriffs  and  Constables. 

1.  Sales  Directly  to  Themselves. — ^In  most  cases  where  sales  are 
made  by  sheriffs  or  constables  some  certificate,  conveyance  or  other 
writing  is  necessary  to  evidence  the  sale  and  consummate  the  transfer 
of  the  title.  If  the  sale  is  by  the  officer  to  himself,  the  evidence 
must  purport  to  be  his  transfer  of  title  by  himself  to  himself.  In- 
dependently of  any  statute  upon  the  subject,  we  apprehend  that  the 
attempted  transfer  must  be  pronounced  absolutely  void  wheresoever 
it  may  be  presented:  Mills  v.  Goodsell,  5  Conn.  475,  13  Am.  Dec.  90; 
Stapp  V.  Toler,  3  Bibb,  450;  McCluskey  v.  Webb,  4  Eob.  201;  Perkins 
v.  Thompson,  3  N.  H.  144;  Ormond  v.  Faircloth,  3  N.  C.  336,  5  N. 
C.  35;  Eobinson  v.  Clark,  52  N.  C.  562,  78  Am.  Dec.  265;  Crook  v. 
Williams,  20  Pa.  342;  Woodbury  v.  Parker,  19  Vt.  353,  47  Am.  Dec. 
695.  The  question  has  rarely  been  necessarily  presented  for  deci- 
sion, but  there  are  dicta  and  also  decisions  to  the  effect  that  this 
rule  is  not  applicable  where  the  purchase  by  the  selling  officer  was 
made  with  the  consent  of  all  the  'parties  to  the  action,  or  even  of 
the  defendant  in  execution:  Woodbury  v.  Parker,  19  Vt.  353,  47  Am. 
Dec.  695;  Farnum  v.  Perry,  43  Vt.  473.  If  the  property  is  sold  under 
two  or  more  writs,  levied  by  different  officers,  one  of  them  cannot 
become  a  purchaser  at  the  sale,  though  it  was  in  fact  conducted  by 
the  other  officer:  Eobinson  v,  Clark,  52  N.  C.  562,  78  Am.  Dec.  265. 

2.  Sales  in  Their  Interest,  but  Purporting  to  be  to  Another. — If 
the  sale  purports  to  be  to  one  competent  to  be  a  purchaser,  but  was 
in  fact  for,  or  in  the  interest  of,  the  officer  making  it,  then  noth- 
ing in  the  return  of  the  process  or  in  the  conveyance  made  will  dis- 
close the  infirmity  in  the  sale,  and  it  is  not  void  in  the  extreme 
sense  that  no  evidence  is  needed  to  meet  the  prima  facie  case  pre- 
sented by  such  return  and  conveyance.  There  are,  indeed,  decisions 
treating  the  purchase  as  voidable  only,  and  therefore  sufficient  to 
support  title  until  set  aside:  Dexter  v.  Strobach,  56  Ala.  233;  and 
one  decision  affirming  that  such  a  purchase  is  voidable  only  for 
fraud  in  fact,  and  that  the  question  of  such  fraud  must  be  submitted 
to  the  jury:  Isaac's  Lessee  v.  Clarke,  2  Gill,  1.  Probably  such  a  pur- 
chase is  not  void  in  the  extreme  sense  that  it  may  not  be  validated 
by  the  express  affirmance  of  the  defendant  in  execution,  or  his  affirm- 
ance implied  by  acquiescence  after  full  knowledge  of  the  facts.  The 
question  has  not  been  determined  as  frequently  as  we  supposed,  but 
we  think  it  may  be  considered  as  reasonably  well  settled  that  the 
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interest  of  a  sheriff  in  a  sale  made  by  himself  renders  it  void  even 
on  collateral  assault  as  against  any  purchaser  with  notice:  Wickliff 
V,  Robinson,  18  111.  145;  Shotwell  v.  Munroe,  42  Mo.  App.  6G9;  John- 
son V.  Pryor,  5  Hayw.  243, 

3.  Acting  as  Agent  for  Another  in  Making  a  Purchase. — It  has 
frequently  happened  that  one,  because  of  his  inability  to  be  present 
at  a  sale,  or  for  some  other  reason,  has  requested  the  sheriff  to  bid 
for  him  thereat.  There  can  be  no  doubt,  if  any  discretion  is  left 
with  the  sheriff  as  to  the  amount  of  the  bid,  his  acting  for  the  pur- 
chaser will  invalidate  the  sale:  Harrison  v.  McHonry,  9  Ga.  164,  52 
Am.  Dec.  435;  Coleman  v.  Maclean,  101  Ga.  303,  28  S.  E.  861;  Dixon 
V.  Sharp,  1  A.  K.  Marsh.  211;  Knight  v.  Herrin,  48  Me.  533;  Hawley 
V.  Cramer,  4  Cow.  717;  McLeod  v.  McCall,  48  N.  C.  87;  Stewart  v. 
Rutherford,  49  N".  C.  483;  Caswell  v.  Jones,  65  Vt.  457,  36  Am.  St. 
Rep.  879,  26  Atl.  529,  20  L.  R.  A.  5t)3.  We  think  this  rule  does  not 
extend  to  cases  wherein  the  oflBcer  is  not  called  upon  to  exercLse  any 
discretion,  and  merely  accepts  a  bid  given  to  him  by  one  not  present, 
at  the  sale,  and,  no  higher  offer  being  made,  sells  the  property  in 
pursuance  of  such  bid:  Dickerman  v.  Burgess,  20  111.  266;  Brannin 
V.  Broadus,  94  Ky.  33,  21  S.  W.  344.  We  must  confess,  however, 
that  our  views  are  opposed  to  those  of  the  highest  court  of  Ohio,  if 
the  bid  is  received  by  the  oflScer  at  any  time  anterior  to  the  sale: 
Terrill  v.  Auchauer,  14  Ohio  St.  80;  Sparling  v.  Todd,  27  Ohio  St.  521. 

4.  Ex-sheriffs. — It  is  the  duty  of  the  officer  at  the  sale  which  dis- 
qualifies him  from  purchasing.  When  the  duty  ceases,  so  does  the 
disqualification.  If  a  sheriff  after  making  a  levy  goes  out  of  office, 
and  the  sale  is  made  by  his  successor,  the  levying  officer  may  pur- 
chase: Leger  v.  Doyle,  11  Rich.  109,  70  Am.  Dec.  240. 

5.  Deputies  and  Other  Agents  of  the  Sheriff. — A  deputy  is  not 
necessarily  called  upon  to  act  in  every  case  in  which  his  principal 
exercises  a  power  of  sale.  The  sale  may  be  made  by  the  principal 
without  the  assistance  of  any  deputy,  or  by  one  deputy  without  the 
assistance  of  another.  In  such  a  case  it  may  be  so  clear  that  a  pur- 
chasing deputy  could  not  in  his  purchase  have  been  called  upon  to 
do  any  act  in  conflict  with  his  duty  that  his  purchase  cannot  be  held 
either  void  or  voidable  because  of  his  deputyship.  Doubtless  every 
employe  of  a  sheriff  or  other  selling  officer  may  be  regarded  as  sub- 
ject to  suspicion  in  respect  to  sales  made  by  his  principal  in  which 
the  employe  becomes  interested,  and  for  this  reason  a  sale  to  a  deputy 
will  be  vacated  upon  very  slight  evidence,  and  perhaps  without  any 
evidence,  other  than  that  of  a  sacrifice  resulting  to  the  property 
owner  from  a  sale  at  an  inadequate  price.  In  the  absence  of  any 
statute  upon  the  subject,  it  has  been  held  that  a  deputy  may  pur- 
chase at  a  sale  by  his  principal:  Wyatt  v.  Clepper,  5  Ala.  703;  Massey 
V.  Young,  73  Mo.  260.  On  the  other  hand,  it  has  been  decided  that, 
though  a  deputy  is  not  within  the  operation  of  a  statute,  yet  his 
purchase  must  be  regarded  as  against  the  policy  of  the  law  and 
pregnant  with  suspicion  of  fraud,  and  that  on  very  slight  indication 
of  unfairness  the  same  must  be  set  aside:  Smith  v.  Pope's  Heirs,. 
5  B.  Mon.  337;  Worland  v.  Kimberlin,  6  B.  Mon.  608,  44  Am.  Dec. 
785.  Statutes  upon  the  subject  generally  extend  the  disqualification 
to  deputies  as  well  as  to  sheriffs;  but  even  where  such  is  the  case^ 
a  turnkey  or  assistant  jailer  is  not  within  the  operation  of  the  stat- 
ute: Jackson  v.  Anderson,  4  Wend.  474. 
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An  auctioneer  employed  by  a  sheriff  to  conduct  a  sale  and  cry  the 
bids,  though  not  a  deputy,  is  clearly  within  the  reason  and  policy  of 
the  statute  excluding  deputies  from  the  right  to  purchase,  and  doubt- 
less, even  in  the  absence  of  such  a  statute,  must  be  regarded  as  dis- 
qualified from  purchasing  for  himself:  Giles  v.  Bank  of  Southwestern 
Georgia,  102  Ga.  702,  29  S.  E.  600;  Galbraith  v.  Drought,  24  Kan. 
590;  Smith  v.  Harrigan,  27  Abb.  N.  C.  322,  15  N.  Y.  Supp.  852;  Brock 
V.  Kice,  27  Gratt.  812. 

6.  Where  Purchasing  is  Necessary  to  Protect  a  Pre-existing  In- 
terest.— Where  a  sheriff  is  interested  in  a  sale  or  the  execution  of 
a  writ,  and  is  therefore  disqualified  to  act  or  to  purchase,  the  law 
delegates  the  performance  of  his  duties  to  the  coroner  or  some  other 
oflicer,  and  when  that  officer  assumes  to  act,  the  disqualification  of 
the  sheriff  to  purchase  the  property  ceases.  In  the  case  of  a  deputy 
sheriff,  however,  this  neither  disqualifies  his  principal  nor  any  of  the 
other  deputies.  A  deputy  may  be  the  plaintiff  in  the  writ  or  other- 
wise so  interested  in  it  or  in  the  property  to  be  sold  under  it,  that 
excluding  him  from  the  right  to  purchase  may  result  in  the  sacrifice 
of  his  interest  in  the  writ  or  the  property  to  be  sold  under  it.  In 
such  case  he  is  not  regarded  as  disqualified,  even  under  a  statute 
forbidding  either  the  sheriff  or  any  of  his  deputies  from  bidding  at 
a  sale:  Jackson  v.  Collins,  3  Cow.  89. 

7.  Interest  as  Member  of  a  Corporation. — ^If  ati  officer  charged 
with  the  duty  of  making  a  sale  is  a  stockholder  or  member  of  a 
corporation,  he  is  interested  in  its  affairs  and  prosperity.  Must  he 
be  deemed  interested  in  a  sale  made  to  such  corporation  in  the  sense 
of  disqualifying  him  from  conducting  a  sale  at  which  it  becomes  a 
successful  bidder?  For  the  purposes  of  the  question  here  considered, 
he  and  the  corporation  must,  we  think,  be  treated  as  entirely  dif- 
ferent persons,  and  the  sale  to  the  corporation  as  valid,  though  he 
is  a  stockholder:  Hardwick  v.  Jones,  65  Mo.  54;  Mickles  v.  Eochester 
City  Bank,  11  Paige,  118,  42  Am.  Dec.  103;  or  a  director,  or  both: 
Hallam  v.  Indianola  H.  .Co.,  56  Iowa,  178,  9  N.  W.  Ill;  Saltmarsh 
V.  Spalding,  147  Mass.  224,  17  N.  E.  316;  post,  II,  f,  6. 

13.  Commissioners  and  Other  Officers  Authorized,  to  Make  Sales  in 
Chancery. — The  principles  of  public  policy  excluding  sheriffs  and  con- 
stables from  the  right  to  purchase  at  sales  made  by  them  are  equally 
applicable  to  sales  made  under  orders  and  decrees  in  chancery  by 
commissioners  or  other  officers,  whether  authorized  by  the  general 
law  or  the  particular  order  or  decree  which  they  are  called  upon  to 
enforce.  We  are  not  prepared  to  affirm  that  such  a  sale  is  void.  It 
is,  nevertheless,  voidable  at  the  instance  of  the  person  whose  prop- 
erty is  sold,  and,  as  against  him,  it  is  presumptively  fraudulent,  and 
he  may  be  relieved  from  it  by  resisting  its  confirmation  or  by  motion 
to  vacate  it,  and  doubtless,  in  any  other  mode  in  which  the  question 
can  possibly  be  brought  before  a  court  of  equity:  Saltmarsh  v.  Beene, 
4  Port.  283,  3t)  Am.  Dec.  525;  McNeil  v.  Gates,  41  Ark.  264;  Fleming 
V.  Cardwell,  90  Ark.  500,  134  Am.  St.  Eep.  40,  119  S.  W.  654;  Mc- 
Connel  v.  Gibson,  12  111.  128;  Price's  Admr.  v.  Thompson,  84  Ky.  219, 
1  S.  W.  408;  Smith  v.  Harrigan,  15  N.  Y.  Supp.  852;  O'Brien  v.  Gen- 
eral Synod,  10  App.  Div.  605,  42  N.  Y.  Supp.  356;  McCelvey  v.  Thomp- 
son, 7  S.  C.  185;  Howery  v.  Helms,  20  Gratt.  1;  Winans  v.  Winans, 
22  W.  Va.  678;  Ayers  v.  Blair,  26  W.  Va.  558.  An  officer  making  a 
sale  will  not  be  allowed   to   have   an   interest  therein   or  to   benefit 


794  136  American  State  Reports.       [N.  Carolina, 

therefrom.  Hence,  if  he  has  a  contract  from  the  purchaser  to  be 
entitled  to  participate  in  the  results  of  the  sale,  or  to  have  a  share 
of  the  property  sold,  such  contjact  cannot  be  enforced:  Saltmarsh 
V.  Beene,  4  Port.  283,  30  Am.  Dec.  525.  Even  where  the  officer  does 
not  himself  conduct  the  sale,  he  may  be  subject  to  these  rules.  Thus, 
though  a  sale  is  made  by  a  sheriff  under  execution,  if  the  purchaser 
is  a  receiver  appointed  by  the  court  and  charged  with  the  duty  of 
applying  the  property  of  the  judgment  debtor  to  the  payment  of  his 
debts,  the  sale  will  be  set  aside:  Sheldon  v.  Saenz,  59  How.  Pr.  377. 

c.  Executors  and  Administrators. 
1.  Sales  to  Themselves  Directly. — As  in  the  case  of  sheriffs  and 
constables,  statutes  have  interposed  for  the  purpose  of  expressly  dis- 
qualifying executors  and  administrators  from  becoming  purchasers 
at  sales  made  by  themselves  or  being  interested  in  such  sales,  and, 
as  in  the  case  of  sheriffs,  these  statutes  are  but  declaratory  of  pre- 
existing law.  Of  the  disqualification  to  purchase  unless  under  excep- 
tional circumstances,  to  be  hereinafter  referred  to,  there  can  be  no 
doubt:  Coat  v.  Coat,  63  111.  73;  Harrod  v.  Norris'  Heirs,  11  Mart. 
(O.  S.)  297,  13  Am.  Dec.  350;  Longbottom's  Exrs.  v,  Babcock,  9  La.  44; 
Scott's  Exr.  V.  Gorton's  Exr.,  14  La.  Ill,  33  Am,  Dec.  578;  Carroll  v. 
Oockerham,  38  La.  Ann.  813;  Dwight  v.  Blackmar,  2  Mich.  330,  57  Am. 
Dec.  130;  Pearson  v.  Moreland,  7  Smedes  &  M.  609,  45  Am,  Dec.  319; 
Culver  V.  Culver,  11  N.  J.  Eq.  215;  Fellows  v.  Fellows,  4  Cow.  682,  15 
Am.  Dec.  412;  Obert  v,  Obert,  12  N,  J.  Eq,  423;  Forbes  v.  Halsey,  26 
N.  Y.  53;  Terwilliger  v.  Brown,  44  N.  Y.  237;  Eyden  v.  Jones,  8 
N,  C,  497,  9  Am.  Dec.  660;  Caldwell  v.  Caldwell,  45  Ohio  St.  512,  15 
N,  E.  297;  In  re  Wallington's  Estate,  1  Ashm.  307;  Fortune  v.  Killa- 
brew,  70  Tex.  437,  7  S.  W.  759;  Wipff  v,  Heder,  6  Tex,  Civ,  App.  685, 
26  S.  W.  118;  Bailey's  Admx.  v.  Eobinson,  1  Gratt,  4,  42  Am,  Dec, 
540;  McCrubb  v.  Bray,  36  Wis,  333.  The  only  difficult  question  is 
whether  such  a  sale  is  void  or  voidable  only.  Where  the  return  of 
the  sale  or  the  transfer  made  in  pursuance'  of  it  shows  that  it  was 
to  an  executor  or  administrator,  there  can  be  no  purchaser  without 
notice,  and  hence  no  reason  for  sustaining  the  sale,  even  on  a  col- 
lateral assault,  unless  it  was  voidable  only  and  not  absolutely  void. 
To  us  there  seems  to  be  difficulty  in  sustaining  a  conveyance  from 
an  administrator  or  executor  to  himself  on  the  ground  that  he  must 
be  deemed  without  capacity  to  make  it,  irrespective  of  the  facts  pre- 
ceding and  supporting  it.  This  difficulty  has  not  appealed  to  or  has 
not  been  felt  by  the  courts,  and,  except  when  controlled  by  some 
statute  too  explicit  to  be  denied  effect,  they  have  very  generally 
held  sales  by  an  executor  or  administrator  to  himself  not  to  be  void: 
McLane  v,  Spence,  6  Ala,  894;  McCartney  v.  Calhoun,  17  Ala.  301; 
Smith  V.  Granberry,  39  Ga.  381,  99  Am.  Dec.  464;  Lockwood  v.  Mills, 
39  111.  602;  Harkrider  v.  Harvey,  3  Ind.  104;  Wilson  v.  Miller,  30 
Md,  82,  96  Am,  Dee.  568;  Buckingham  v.  Wesson,  54  Miss.  526;  Eich- 
ardson  v.  McLemore,  60  Miss.  315;  Corbin  v.  Waller,  3  N.  C.  108; 
Appeal  of  Pennock,  14  Pa.  445,  53  Am.  Dec.  561;  Meaner  v,  Hamil- 
ton, 27  Pa,' 137;  Stallings  v.  Foreman,  2  Hill  Eq,  401;  Huger  v.  Huger, 
9  Eich.  Eq.  217.  It  may  be  said  in  favor  of  this  ruling  that,  as  the 
statutes  generally  require  the  sale  to  be  reported  to  and  confirmed 
by  the  court  authorizing  it,  it  ought  to  be  presumed  that  the  court, 
having  the  facts  disclosed  to  it  by  the  record,  deemed  the  case  one 
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justifying  the  action  taken  by  the  selling  administrator  or  executor, 
and  that  the  persons  interested,  being  by  the  report  notified  of  the 
real  facts  and  making  no  objection,  intended  to  acquiesce  in  and 
ratify  the  sale,  and  that  such  a  sale  can  be  ratified  and  made  valid 
has  been  conceded  in  courts  which  have  frequently  recognized  and 
■enforced  the  general  policy  of  the  law  on  this  subject:  "Wood's  Heirs 
V.  Nicholls,  33  La.  Ann.  744.  If  it  be  conceded  that  the  sale  to  the 
administrator  or  executor  may  be  ratified  after  it  is  made,  then  it 
must  further  be  conceded  that  the  persons  competent  to  ratify  it 
w^ere  equally  competent  to  consent  to  and  authorize  it  before  made: 
Williams'  Exrs.  v.  Marshall,  4  Gill  &  J.  376;  Lyon  v.  Lyon,  43  N.  C. 
201;  but  the  burden  of  proving  such  consent  must  be  assumed  by 
the  administrator  or  executor  relying  upon  it:  Baker  v.  Lane  (Ky.), 
118  S.  W.  963.  In  a  case  where  an  administrator  bid  off  the  prop- 
erty in  his  own  name  and  subsequently  conveyed  to  a  third  person 
for  the  amount  of  the  bid,  it  was  conceded  that  his  sale  to  himself 
was  not  absolutely  void,  but  voidable  only  at  the  instance  of  the 
persons  interested.  Yet  his  conveyance  to  such  third  person  was  held 
not  to  transfer  the  title,  but  this  was  apparently  on  the  ground  that 
the  administrator  had  not  intended  his  bid  to  be  effective,  and  that 
in  subsequently  substituting  a  third  person,  the  administrator  had 
in  effect  made  a  private  sale  which,  because  it  was  private,  was 
unauthorized  and  did  not  transfer  title:  Eemick  v.  Butterfield,  31 
N,  H.  70,  64  Am.  Dec.  316.  Some  of  the  courts,  however,  have  held' 
sales  directly  to  an  executor  or  administrator  to  be  absolutely  void, 
at  least  to  the  extent  that  they  *ould  not  be  ratified  by  the  par- 
ties originally  interested,  so  as  to  affect  rights  acquired  by  others 
prior  to  the  ratification:  Scott's  Exr.  v.  Gorton's  Exr.,  14  La.  115, 
53  Am.  Dec.  578;  Obert  v,  Hammel,  18  N.  J.  L.  73;  Teague  v.  Dun- 
lap,  1  Harp.  Eq.  97.  In  the  following  subdivision  we  shall  refer 
to  authorities  considering  the  statutes  upon  the  subject  here  being 
dealt  with  and  holding  that  sales  in  the  interest  of  executors  or 
administrators  are  void,  and  where  this  is  the  case,  doubtless  stat- 
utes must  receive  a  like  construction  when  the  sales  are  made  orig- 
inally and  directly  to  the  persons  made  incompetent  to  purchase. 

2.  Sales  in  Whicli  They  axe  Secretly  Interested. — The  prohibitions 
■of  law  against  the  purchase  of  property  by  the  executor  or  admin- 
istrator selling  it  would  be  vain  if  he  could  avoid  it  merely  by  con- 
-cealing  his  interest  and  reporting  the  sale  as  being  made  to  another. 
The  statutes  on  the  subject  usually  do  not  stop  with  prohibiting  the 
sale  to  an  executor  or  administrator,  but  expressly  include  in  the 
prohibition  all  sales  in  the  interest  of  either,  and  even  in  general 
and  express  terms  declare  such  sales  to  be  void.  Some  courts  have 
construed  these  terms  literally,  and  declared  sales  and  conveyances 
void  on  proof  in  some  collateral  proceeding  of  the  interest  of  the 
-executor  or  administrator  in  them:  Ambrose  v.  Marsh,  27  La.  Ann. 
241;  Forbes  v.  Halsey,  26  N.  Y.  53;  Terwilliger  v.  Brown,  44  N.  Y. 
237;  Caldwell  v.  Caldwell,  45  Ohio  St.  512,  15  N.  E.  297;  Wipff  v. 
Heder,  6  Tex.  Civ.  App.  685,  26  S.  W.  118;  McCrubb  v.  Bray,  36 
"Wis.  333.  This  view  is  not  sustainable.  In  these  cases  the  evidence 
of  title  is  adequate  to  sustain  a  recovery  as  against  every  person 
whose  title  was  not  superior  to  that  of  the  decedent.  To  make  a 
prima  facie  case,  extrinsic  evidence  is  indispensable  to  establish  the 
facts  which  are  sujjposed  to  invalidate  the  sale,  and  to  show  kuowi- 
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edge  of  their  existence  on  the  part  of  the  person  who  is  sought  to  be 
prejudiced  by  the  proof.  Whether  ejectment  or  any  other  proceeding 
for  the  recovery  of  the  property  may  be  defeated  in  any  instance 
merely  by  proving  the  interest  of  the  executor  or  administrator 
making  the  sale  is  by  no  means  clear.  We  apprehend  that  the  better 
opinion  is,  that,  notwithstanding  the  executor  or  administrator  and 
every  other  person  to  whom  the  title  may  come  with  notice  of  the 
facts  must  be  regarded  as  receiving  as  trustees  for  the  persons  inter- 
ested in  the  estate  of  the  decedent,  and  who,  oh  acquiring  knowledge 
of  the  state  of  the  facts,  have  a  right  to  elect  to  ratify  or  disafiirm 
the  sale  either  expressly  or  by  implication  by  acting  within  a  rea- 
sonable time,  still,  until  they  take  some  action  to  disaffirm  the 
sale,  it  must  be  treated  as  valid  and  the  conveyance  executed  in 
pursuance  thereof  as  transferring  the  title:  Harris  v.  Parker,  41  Ala. 
604;  Fielder  v.  Childs,  73  Ala.  567;  Gibson  v.  Herriott,  55  Ark.  85, 
29  Am.  St.  Kep.  17,  17  S.  W.  589;  Boyd  v.  Blankman,  29  Cal.  19, 
87  Am.  Dec.  146;  Burris  v.  Kennedy,  108  Cal.  331,  41  Pac.  458; 
Mercer  v.  Newsom,  23  Ga.  151;  Shine  v.  Eedwine,  30  Ga.  780;  Smith 
V.  Cranberry,  39  Ga.  381,  99  Am.  Dec.  464;  Sloan  v.  Graham,  85  111. 
26;  Comeygs  v.  Emerick,  134  Jnd.  148,  39  Am.  St.  Rep.  245,  33  N.  E. 
899;  Ross  v.  Ross,  3  La.  Ann.  533;  Hicks  v.  Weems,  14  La.  Ann.  629; 
Harrington  v.  Brown,  5  Pick.  519;  Ives  v.  Ashley,  97  Mass.  198; 
White  V.  Iselin,  26  Minn.  487,  5  N.  W.  359;  Mitchell  v.  McMuIlen, 
59  Mo.  252;  Ward  v.  Smith,  3  Sand.  Ch.  592;  Roulston  v.  Roulston,. 
64  N.  Y.  652;  People  v.  Stockbrokers'  Bldg.  Co.,  92  N.  Y.  98;  Frone- 
berger  v.  Lewis,  70  N.  C.  456;  l^elms  v.  Pabst  B.  Co.,  93  Wis.  153, 
57  Am.  St.  Rep.  899,  66  N.  W.  518.  If,  however,  the  person  whose 
title  is  sought  to  be  defeated  by  the  sale,  on  learning  that  it  was 
made  to  one  who  was  acting  for  the  executor  or  administrator  or 
from  whom  the  executor  or  administrator  anticipated  procuring  a 
conveyance,  or  that  the  selling  officer  was  otherwise  interested  in  the 
sale,  assails  it  in  any  proper  manner,  it  will  be  set  aside;  and  this 
generally  without  any  inquiry  into  its  fairness  or  unfairness  or  the 
adequacy  of  the  price  realized:  James  v.  James,  55  Ala.  525;  Mock 
V.  Pleasants,  34  Ark.  63;  Culberhouse  v.  Shirey,  42  Ark.  25;  McLeod 
V.  Griffs,  45  Ark.  505;  Bland  v.  Fleeman,  58  Ark.  84,  23  S.  W.  4 
O'Connor  v.  Flynn,  57  Cal.  293;  Grubbs  v.  McGlawn,  39  Ga.  672 
Houston  v.  Bryan,  78  Ga.  181,  6  Am.  St.  Rep.  252,  1  S.  E.  252;  Lock 
wood  v.  Mills,  39  111.  602;  Williams  v.  Walker,  62  111.  517;  Nelson 
V.  Hayner,  66  111.  487;  Lagger  v.  Mutual  U.  L.  &  B.  Assn.,  146  111 
283,  33  N.  E.  946;  O'Connor  v.  Mahoney,  159  111.  69,  42  N.  E.  378 
Shaw  V.  Swift,  1  Ind.  565;  Morgan  v.  Wattles,  69  Ind.  260;  Fisher 
V.  Bush,  133  Ind.  315,  32  N.  E.  924;  Read  v.  Howe,  39  Iowa,  553 
Handlin  v.  Davis,  81  Ky.  34;  Beaubien  v.  Poupard,  Har.  (Mich.)  206 
Dwight  V.  Blackmar,  2  Mich.  330,  57  Am.  Dec.  130;  Bland  v.  Muncas 
ter,  24  Miss.  62,57  Am.  Dec.  162;  McGowan  v.  McGowan,  48  Miss.  553: 
Hoit  v.  Webb,  36  N.  H.  158;  Williamson  v.  Johnson's  Admr.,  5  N.  J 
Eq.  537;  Scott  v.  Gamble,  9  N.  J.  Eq.  218;  Obert  v.  Obert,  10  N.  J 
Eq.  98;  Mulford  v.  Minch,  11  N.  J.  Eq.  16,  64  Am.  Dec.  472;  Huston 
v.  Cassedy,  13  N.  J.  Eq.  228;  Smith  v.  Drake,  23  N.  J.  Eq.  302 
Woodruff  v.  Cook,  2  Edw.  Ch.  259;  Roberts  v.  Roberts,  65  N.  C 
27;  Tayloev.  Tayloe,  108  N.  C.  69,  12  S.  E.  836;  Sheldon's  Lessee  v 
Newton,  3  Ohio  St.  494;  Harrington  v.  Alexander,  6  Ohio  St.  189; 
Piatt  v.  Longworth's  Devisees,  27  Ohio  St.  159;  Chronister  v.  Bushey, 
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7  Watts  &  S.  152;  Perry  v.  Dixon,  4  Desaus.  504;  Emonds  v.  Cren- 
shaw, 1  McCord  Eq.  252;  Hamblin  v.  Warnecke,  31  Tex.  91;  Fisher 
V.  Wood,  65  Tex.  199. 

In  a  few  instances  the  fact  that  the  executor  or  administrator  was 
interested  in  the  sale  was  not  deemed  conclusive  of  the  right  to  have 
it  set  aside,  and  an  inquiry  was  entered  into  for  the  purpose  of 
ascertaining  whether,  under  the  circumstances,  it  was  equitable  or 
inequitable:  Clark  v.  Clark,  65  N.  C.  655;  Appeal  of  Leeper  (Pa.), 
14  Atl.  331.  This  course  is  too  full  of  peril  for  persons  interested  in 
the  estate,  and  the  authorities  already  cited  show  that  ordinarily  it 
will  not  be  pursued.  The  relief  sought  need  not  necessarily  be  in 
the  form  of  vacating  the  sale,  but  may  consist  of  having  the  admin- 
istrator, executor  or  other  person  in  whom  the  title  has  been  vested 
declared  to  hold  as  trustee  and  required  to  account  or  otherwise 
deal  with  the  trust  property  in  the  manner  which  to  the  court  seems 
equitable  under  the  circumstances:  Comeygs  v.  Emerick,  134  Ind.  148, 
39  Am.  St.  Rep.  245,  33  N.  E.  899;  Fisher  v.  Wood,  65  Tex.  199. 

The  nature  or  extent  of  the  interest  of  the  executor  or  adminis- 
trator is  rarely  material.  Sometimes  it  may  be  presumed  from  his 
relation  to  the  purchaser  or  other  person  in  whose  interest  the  sale 
was  made.  This  is  especially  true  where  the  executor  or  admin- 
istrator and  the  person  interested  in  the  sale  are  parts  of  the  same 
family  or  otherwise  closely  related,  as  where  they  are  husband  and 
wife:  Calloway  v.  Gilmer,  36  Ala.  354;  McGaughey  v.  Brown,  46 
Ark.  25;  or  parent  and  child:  Reed  v.  Aubrey,  91  Ga.  435,  44  Am. 
St.  Rep.  49,  17  S.  E.  1022;  Kruse  v.  Steffens,  47  111.  112;  Matthews 
V.  Matthews  (Miss.),  1  South.  741.  This  relationship  to  the  executor 
or  administrator  must  not  be  assumed,  however,  to  be  a  disqualifica- 
tion to  purchase  at  his  sale.  It  is  to  be  considered  with  the  other 
facts,  and  where  they  do  not  show  an  actual  interest  on  the  part 
of  the  selling  oflBcer  or  some  other  actual  or  constructive  fraud,  the 
sale  may  be  permitted  to  stand:  Crawford  v.  Gray,  131  Ind.  53, 
30  N.  E.  885;  Cain  v.  McGeenty,  41  Minn.  194,  42  N.  W.  933;  except 
where  husband  and  wife  are  in  law  still  deemed  but  one  person, 
in  which  case  a  purchase  by  an  executor  or  executrix  for  his  or  her 
spouse  must  be  treated  as  a  purchase  for  himself  or  herself:  Scott 
V.  Gorton,   14  La.  Ill,  33  Am.  Dec.  576. 

3.  The  Right  to  Purchase  at  Sales  Made  by  Others. — An  executor 
or  administrator,  whether  or  not  he  has  by  law  any  title  in  the 
property  of  the  decedent,  must  be  regarded  for  the  purposes  here 
under  consideration  as  holding  a  position  analogous  to  that  of  trustee 
of  the  heirs  and  others  interested  in  the  estate,  and  therefore,  sub- 
ject to  the  same  disqualification  as  the  trustee  in  respect  to  assuming 
an  adverse  position,  and  to  become  a  purchaser  of  the  property  of 
the  decedent  at  a  compulsory  sale  is  usually  regarded  as  assuming 
a  hostile  and  forbidden  attitude.  If  there  are  two  or  more  execu- 
tors or  administrators,  a  purchase  by  one  of  them  cannot  be  sus- 
tained on  the  ground  that  he  was  not  the  one  who  actually  conducted 
the  sale:  Ward  v.  Smith,  3  Sand.  Ch.  592;  for  whether  he  conducted 
it  or  not,  he  is  a  representative  of  the  estate,  and  bound,  as  such, 
to  resist  confirmation  if  the  price  realized  is  not  adequate,  and  the 
law  will  not  permit  him  to  be  under  the  temptation  of  adverse  in- 
terest. It  is  not,  however,  of  this  class  of  sales  we  intend  here 
to  speak,  but  rather  of  execution,  judicial,  trustee   and  other   com- 
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pulsory  sales  taking  place  as  the  result  of  proceedings  not  instituted 
by  the  executor  or  administrator  and  to  which  he  may  not  have 
heen  a  party.  It  is  unquestionably  a  part  of  his  duty  to  protect 
the  estate  and  the  interests  of  heirs  and  others  therein  from  the 
consequences  of  such  sales,  or,  at  least,  to  see  that  they  realize  as 
much  as  possible,  so  as  to  relieve  the  estate  from  any  claims  for 
deficiencies,  and  also  to  conserve  its  assets  to  the  end  that,  as  much 
as  possible  under  the  circumstances,  they  may  be  left  for  distribution 
upon  final  settlement.  We  do  not  intend  to  affirm  that  an  executor 
or  administrator  is  disqualified  from  bidding  at  such  a  sale  to  the 
same  extent  as  if  the  sale  were  made  by  himself,  for  he  may  pur- 
chase as  a  temporary  investment  for  the  benefit  of  the  estate  or 
to  prevent  the  sacrifice  of  the  property  at  an  under-valuation:  Hol- 
comb  v.  Holcomb's  Exrs.,  11  N.  J.  Eq.  281;  Oeslager  v.  Fisher,  2  Pa. 
467.  The  consequences,  however,  of  his  becoming  a  purchaser  are 
much  the  same  as  if  the  sale  were  made  in  proceedings  instituted 
by  himself.  Where  the  old  system  prevails,  under  which  an  admin- 
istrator has  no  interest  and  no  duty  respecting  the  real  property  of 
the  decedent,  it  may  be.  that  his  position  respecting  it  is  not  that 
of  a  trustee  and  that  he  is  free  to  purchase  it  at  an  execution  or 
judicial  sale:  Eickey  v.  Hillman,  7  N.  J.  L.  180;  Johns  v.  Norris,  22 
N,  J.  Eq.  102;  Earl  v.  Halsey,  14  N.  J.  Eq.  332;  but  the  courts  so 
holding  admit  that  the  rule  must  be  different  as  to  an  executor  who 
is  himself  charged  with  the  duty  of  selling  the  lands  for  the  purpose 
of  paying  debts:  Marshall  v.  Carson,  38  N.  J.  Eq.  250,  48  Am.  Rep. 
319.  In  Alabama,  an  executor  or  administrator  may  purchase  at  a 
judicial  sale,  though  the  proceeding  was  instituted  by  himself,  and 
the  sale,  if  free  from  fraud,  is  not  voidable  at  the  instance  of  the 
heirs,  but  this  rule  was  doubtless  intended  to  apply  only  to  cases 
where  the  purchaser  had  an  interest  in  the  property  which  he  had 
a  right  to  protect:  Penny  v.  Jackson,  85  Ala.  67,  4  South.  720.  The 
same  rule  was  applied  for  the  same  reason  in  Kentucky:  Jones  v. 
Webb,  22  Ky.  Law  Rep.  1100,  59  S.  W.  858.  In  a  few  of  the  states 
the  right  of  an  administrator  or  executor  to  purchase  the  property 
of  his  decedent  at  an  execution,  judicial  or  trustee's  sale  has  been 
affirmed  in  general  terms  as  though  the  sale  were  not  subject  to 
attack  unless  for  actual  fraud:  Dillinger  v.  Kelly,  84  Mo.  561;  Mark- 
well  V.  Markwell,  157  Mo.  326,  57  S.  W.  1078;  Tomlinson's  Exrs.  v. 
Detestatius'  Exrs.,  3  N.  C.  284;  Blount  v.  Davis,  13  N.  C.  19;  Rogers 
V.  Rogers  (Tenn,  Ch.  App.),  42  S.  W.  70;  Dexter  v.  Harris,  2  Mason, 
531,  Fed.  Cas.  No.  3,862;  Shakeley  v.  Taylor,  1  Bond,  142,  Fed.  Cas. 
No.  12,698.  Doubtless,  the  question  of  the  right  to  purchase  cannot 
be  raised  by  a  third  person  or  one  who  has  no  right  to  question 
or  to  control  the  action  of  the  purchaser,  even  conceding  him  to  be 
a  trustee,  and  it  is  equally  clear  that  a  conveyance  made  pursuant 
to  the  sale  is  not  absolutely  void.  On  the  other  hand,  there  is  no 
reasonable  doubt  that  in  a  majority  of  the  states  heirs  and  others 
interested  in  the  estate  have  the  right  to  treat  the  purchase  either 
as  leaving  the  property  substantially  as  assets  of  the  estate  and  the 
sale  as  subject  to  be  set  aside  on  motion  or  by  some  other  appro- 
priate proceeding,  or  the  property  as  held  in  trust  for  the  parties 
who,  but  for  the  sale,  would  be  interested  therein,  and  they  may 
require  the  purchaser  and  all  persons  acquiring  title  with  notice  of 
the  facts  to  deal  equitably  with  them,  unaffected  by  the  sale,  except 
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in  so  far  as  it  may  have  satisfied  some  lien  or  claim,  and  thereby 
created  a  right  in  the  purchaser  to  be  reimbursed  for  his  necessary 
outlay  in  so  doing  and  in  the  subsequent  care  of  the  property:  Bank 
of  Pine  Bluff  v.  Levi,  90  Ark.  166,  118  S.  W.  250;  Fleming  v,  Foran, 
12  Ga.  594;  Borders  v.  Murphy,  125  111.  577,  18  N.  E.  739;  ilartin 
V.  Wyncoop,  12  Ind.  266,  74  Am.  Dec.  209;  Hunsucker  v.  Smith,  49 
Ind.  114;  Succession  of  Stanbrough,  37  La.  Ann.  275;  Fellows  v. 
Fellows,  4  Cow.  682,  15  Am.  Dec.  412;  Hollingsworth  v.  Spalding, 
54  N.  Y.  636;  Lytle  v.  Beveridge,  58  N.  Y.  592;  Froneberger  v.  Lewis, 
79  N.  C.  426;  Beeson  v.  Beeson,  9  Pa.  279;  Green  v,  Sargeant,  23 
Vt.  4G6,  56  Am.  Dec.  88. 

4.  Purchases  to  Protect  Their  Interests. — Whether  a  sale  is  made 
by  himself  and  under  proceedings  taken  in  the  estate  of  the  decedent 
or  by  a  sheriff  or  other  officer  as  the  result  of  adversary  proceedings 
in  a  court  of  law  or  chancery,  it  often  happens  that  the  executor 
or  administrator  is  one  of  the  parties,  and  sometimes  the  chief  party, 
in  interest,  as  where  he  is  a  creditor  of  the  estate  and  must  seek 
payment  out  of  its  assets,  or  is  an  heir,  devisee  or  legatee.  We  be- 
lieve that  the  authorities  are  unanimous  in  affirming  his  right  to 
protect  his  interest  by  purchasing  at  the  sale;  and  at  least  some  of 
them  insist  that  the  other  persons  interested  in  the  estate  have  no 
right  to  elect  to  participate  in  the  purchase  or  in  the  profits  thereof: 
Frazer's  Exr.  v.  Lee,  42  Ala.  25;  Penny  v.  Jackson,  85  Ala.  67,  4 
South.  720;  Jones  v.  Webb,  22  Ky.  Law  Eep.  llOt),  59  S.  W.  858; 
Kellar  v.  Blanchard,  21  La.  Ann.  38;  Davidson  v.  Davidson,  28  La. 
Ann.  269;  Linman  v.  Eiggins,  40  La.  Ann.  761,  8  Am.  St.  Eep.  549, 
5  South.  49;  Briant  v.  Jackson,  99  Mo.  585,  13  S.  W.  91.  Wherever, 
however,  an  administrator  or  executor  desires  to  bid  at  the  sale  of 
the  decedent's  property,  he  should  apply  to  the  court  for  permission 
to  do  so,  and  permission  will  always  be  granted  on  a  proper  showing: 
Froneberger  v.  Lewis,  79  N.  C.  426;  Armor  v.  Cochrane,  66  Pa.  308. 

5.  Remedies  Where  the  Sale  was  to  or  in  the  Interest  of  an  Execu- 
tor or  Administrator. — It  is  difficult,  if  not  impossible,  to  specify  all 
the  remedies  available  for  the  protection  of  the  heirs  and  others  whose 
interests  are  prejudiced  by  a  sale  to  an  executor  or  administrator  or 
for  his  benefit,  and  as  the  proceedings  are  generally  instituted  in 
chancery,  they  and.  the  relief  resulting  from  them  may  be  all  or  any 
of  the  manifold  proceedings  and  remedies  sanctioned  by  courts  of 
equity  and  necessary  to  do  a  complete  justice  between  the  parties 
brought  before  the  court. 

Sometimes  the  proceedings  may  be  prosecuted  and  full  relief 
granted  in  the  court  having  jurisdiction  of  the  estate  of  the  decedent. 
Thus,  if  the  purchase  was  in  satisfaction  of  a  judgment  or  decree  in 
favor  of  the  decedent  or  of  the  executor  or  administrator  in  his 
representative  capacity,  or  it  otherwise  appears  that  the  purchase 
price  was  paid  out  of  the  funds  of  the  estate,  the  property  purchased 
may  and  will  be  treated  as  assets  of  the  estate,  and,  though  con- 
sisting of  real  property,  may  be  treated  as  personalty  for  the  pur- 
pose of  the  administration,  if  that  course  is  desirable,  or  it  may  be 
distributed  among  the  heirs  and  devisees  of  the  decedent  as  if  it 
had  been  a  part  of  his  estate  in  the  first  instance,  and  to  this  end 
the  executor  or  administrator  may  be  required  to  account  for  such 
property  and  its  proceeds:  Williamson  v.  Furbush,  31  Ark.  539;  Jones 
V.  Graham,  36  Ark.  383;  Crawford  v.  Tribble,  69  Ga.  519;  Briggs  v. 
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Chicago,  K.  &  W.  B,  Co.,  56  Kan.  526,  43  Pac.  1131;  Turner  v. 
Bouchell's  Exrs.,  3  Har.  &  J.  99;  Shaw  v.  Thompson,  1  Smedes  &  M. 
Ch.  628;  Harper  v.  Mansfield,  58  Mo.  17;  Mabary  v.  Dollarhide,  98 
Mo.  198,  14  Am.  St.  Eep.  639,  11  S.  W.  611;  Fifield  v.  Sperry,  20 
N.  H.  338;  Clark  v.  Clark,  8  Paige,  152,  35  Am.  Dec.  676;  Lockman 
V.  Reilly,  95  N.  Y.  64;  Haberman  v.  Baker,  128  N.  Y.  253,  28  N.  E. 
370,  13  L.  E.  A.  611;  Abell  v.  Bradner,  11  N.  Y.  St.  Eep.  246;  In  re 
Gilbert,  39  Hun,  61;  Yonkers  S.  B.  v.  Kingsley,  78  Hun,  186,  28  N.  Y. 
Supp.  925;  Duane  v.  Paige,  82  Hun,  139,  31  N.  Y.  Supp.  310.  This 
course  of  procedure  permits  the  sale  to  stand,  but  as  being  made  to, 
or  for  the  benefit  of,  the  estate.  Generally,  where  the  facts  disclosed 
do  not  negative  the  assumption,  the  purchasing  executor  or  admin- 
istrator will  be  presumed  to  have  purchased  for  the  benefit  of  the 
estate  and  in  trust  for  the  heirs  or  others  interested  therein,  and  not 
for  himself:  Montgomery  v.  Givhan,  24  Ala.  568.  If  the  purchase  is 
at  a  sale  of  the  administrator  under  proceedings  in  the  estate,  the 
equitable  title  of  the  heirs  is  not  devested,  though  the  sale  was  made 
in  the  name  of  another  for  the  benefit  of  the  executor,  and  such 
equitable  title,  therefore,  remains  subject  to  conveyance  by  such  heirs: 
Boyd  V.  Blankman,  29  Cal.  19,  87  Am.  Dec.  146.  The  legal  title, 
however,  vests  in  the  purchaser,  and  the  sale  cannot  be  collaterally 
attacked  as  void:  Murphy  v.  Teter,  56  Ind.  545;  Welch  v.  McGrath, 
59  Iowa,  519,  10  N.  W.  810,  13  N.  W.  638;  Briggs  v.  Chicago  etc. 
R.  Co.,  56  Kan.  526,  43  Pac.  1131;  Jackson  v.  Roberts,  95  Ky.  410, 
25  S.  W.  879;  Lafeyette  v.  Preston,  3  La.  Ann.  381;  Sojourner  v. 
Fourney,  35  La.  Ann.  918;  Haberman  v.  Baker,  128  N.  Y.  253,  28 
N.  E.  370,  13  L.  E.  A.  611.  Some  action  on  the  part  of  the  persons 
who  under  these  circumstances  hold  the  equitable  title  seems  to  be 
necessary.  They  have  an  election  either  to  avoid  the  sale  or  to  per- 
mit it  to  stand,  and  may  exercise  this  right  of  election  even  after 
the  sale  has  been  confirmed  by  the  court:  Frazer's  Exrs.  v.  Lee,  42 
Ala.  25;  Daniel  v.  Stough,  73  Ala.  379;  McMillan  v.  Eushing,  80  Ala. 
402;  Woodward  v.  Jaggers,  48  Ark.  248,  2  S.  W.  851.  They  may 
allow  the  sale  to  stand,  giving  the  executor  or  administrator  credit 
for  the  amount  paid  by  him  in  effecting  it:  Jones  v.  Graham,  36  Ark. 
383.  If  the  persons  whose  title  is  to  be  transferred  if  the  sale  stands 
■do  not  wish  that  result  accomplished,  and  know  of  the  sale  and  that 
it  is  to  an  executor  or  administrator  or  in  his  interest,  and  it  is 
subject  to  confirmation  and  remains  unconfirmed,  they  should  oppose 
the  confirmation  or  make  some  motion  or  take  some  proceeding  to 
set  aside  the  sale,  and  such  application  being  made  within  a  reason- 
able time,  will  be  granted:  Fleming  v.  Foran,  12  Ga.  594;  Rogers 
V,  Eogers,  Hopk.  Ch.  515.  A  suit  may  be  maintained  in  equity  for 
the  purpose  of  vacating  the  sale:  Payne  v.  Turner,  36  Ala.  623; 
Frazer's  Exrs.  v.  Lee,  42  Ala.  25;  Daniel  v.  Stough,  73  Ala.  379;  in 
which  event  it  is  not  necessary  to  set  aside  the  order  authorizing 
the  sale,  but  it  may  be  permitted  to  stand  and  a  new  sale  be  directed 
to  be  made  under  it:  McMillan  v.  Rushing,  80  Ala.  402. 

Though  the  sale  is  not  formally  vacated,  yet  if  the  executor  or 
administrator  was  not  authorized  to  purchase  for  the  purpose  of  pro- 
tecting some  interest  of  his  own,  the  persons  equitably  entitled  may, 
by  proper  suit,  have  the  trust  ascertained  and  declared  and  a  dis- 
position of  the  property  made,  or  its  proceeds  accounted  for  in  such 
manner   as  will   do   equity   between   themselves   and   the   purchasing 
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executor  or  administrator:  Bartlett's  Admr.  v.  Gray,  4  Ky.  Law  Eep. 
615;  Lewis  v.  Welch,  47  Minn.  193,  48  N.  W.  608,  49  N.  W.  665; 
Johns  V.  Norris,  27  N.  J.  Eq.  485;  Marshall  v.  Carson,  38  N.  J.  Eq. 
250,  48  Am.  Eep.  319;  Bechtold  v.  Read,  49  N.  J.  Eq.  Ill,  22  Atl. 
1085;  In  re  Bach's  Estate,  2  Con.  Sur.  490,  12  N.  Y.  Supp.  712; 
Prindle  v.  Beveridge,  7  Lans.  225;  Fulton  v.  Whitney,  66  N.  Y.  548; 
Abel  V.  Bradner,  11  N.  Y.  St.  Rep.  246,  60  Hun.  582,  15  N.  Y.  Supp. 
64;  Riggs  V.  Cragg,  26  Hun,  89;  In  re  Butler's  Estate,  1  Con.  Sur. 
58,  9  N.  Y.  Supp.  641;  Appeal  of  Dilworth,  108  Pa.  92;  Haynsworth 
V.  Bischoff,  6  S.  C.  159;  Rafferty  v.  Mallory,  3  Biss.  362,  Fed.  Cas. 
No.  11,526;  Allan  v.  Gillet,  21  Fed.  273;  and  this  may  include  a 
direction  that  a  conveyance  be  made  to  the  complainants  so  as  to 
revest  the  title  in  them  on  equitable  terms:  Riddle  v.  Roll,  24  Ohio 
St.  572. 

Any  exercise  of  the  right  to  elect  seems  irrevocable.  Hence,  if 
heirs  or  devisees  seek  to  charge  the  lands  in  the  hands  of  the  grantee 
of  the  purchasing  executor,  and  make  a  compromise  with  him,  they 
cannot  subsequently  proceed  against  the  executor  to  charge  him 
with  the  profits  made  by  his  purchase  and  sale:  Pennock  v.  Miller, 
1  Ohio  Dec.  456.  The  election  to  disaffirm  the  sale  or  to  hold  the 
executor  or  other  person  as  a  trustee  is  equivalent  to  a  rescission, 
and  governed  by  the  same  principles,  in  that  the  right  must  be  exer- 
cised with  reasonable  promptness  after  notice  of  the  facts  relied 
upon,  and  generally  accompanied  by  an  offer  to  do  equity:  Burris 
V.  Kennedy,  108  Cal.  331,  41  Pac.  458;  Conger  v.  Ring,  11  Barb.  356. 

6.  Purchasing  from  Purchaser. — If  an  executor  or  administrator 
had  no  interest  in  the  sale  at  the  time  it  was  made,  and  no  under- 
standing with  the  purchaser  for  the  acquisition  of  such  interest,  such 
administrator  or  executor  may  subsequently  purchase  the  property 
from  the  purchaser  or  another  to  whom  it  may  have  been  transferred, 
and  this  without  becoming  chargeable  with  any  trust  in  favor  of 
the  heirs,  devisees  or  others  whose  interests  were  affected  by  the 
original  sale:  Foxworth  v.  White,  72  Ala.  224;  West  v.  Waddill,  33 
Ark.  575;  Welch  v.  McGrath,  59  Iowa,  519,  10  N.  W,  810,  13  N.  W. 
638;  I,,ouden  v.  Martindale,  109  Mich.  235,  67  N.  W.  133;  Wortman 
V.  Skinner,  12  N.  J.  Eq.  358;  Armor  v.  Cochrane,  66  Pa.  358. 

The  subsequent  acquisition  of  title  by  an  executor  or  administra- 
tor may  be  so  immediate  or  accompanied  by  such  circumstances  as 
to  compel  the  inference  that  it  was  the  result  of  some  previous  un- 
derstanding, in  which  event  the  title  is  subject  to  the  principles 
stated  in,  ante,  subdivisions  1,  2,  3:  Ridgeway  v.  Ridgeway,  84  Ga. 
25,  10  S.  E.  495;  Joyner  v.  Conyers,  59  N.  C.  78;  but  this  inference 
is  not  to  be  indulged  from  the  mere  fact  that  the  executor  or  admin- 
istrator subsequently  to  the  sale  and  the  vesting  of  title  in  the  pur- 
chaser acquired  title  from  him  or  his  successor  in  interest:  Vasquez 
V.  Richardson,  19  Mo.  96;  Sumner  v.  Sessions,  94  N.  C.  371;  Painter 
V.  Henderson,  7  Pa.  48.  Prior  to  this  vesting  of  the  title  the  rule 
must  be  otherwise,  for  until  then  there  rests  on  the  executor  or 
administrator  the  duty  of  resisting  the  confirmation  of  the  sale  or  of 
moving  to  set  it  aside  if  irregular  or  prejudicial  to  the  interests  of 
the  estate,  and  he  must  not  place  himself  in  a  position  where  his 
interests  may  conflict  with  his  duty  in  this  respect:  Burris  v.  Ken- 
Am.  St.  Rep.,  Vol.  136 — 51 
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nedy,  108  Cal.  331,  41  Pac.  458;  Caldwell  v.  Caldwell,  45  Ohio  St.  512, 
15  N.  E.  297. 

7.  Purchasers  Bona  Fide. — If  the  statement  often  hereinbefore 
made,  that  a  sale  and  conveyance  by  an  administrator  in  which  he 
had  a  secret  interest  is  not  void,  but  transfers  the  title,  is  true,  then 
it  must  also  be  true  that  a  purchaser  bona  fide  relying  on  such  sale 
and  conveyance  cannot  be  prejudiced  by  proof  of  such  interest,  for 
he  is  entitled  to  the  protection  of  the  rule,  that  where  the  equities 
are  equal,  the  legal  title  must  prevail.  In  many  of  the  states  stat- 
utes declare  such  sale  and  conveyance  to  be  void,  and  it  was  at  one 
time  thought  that  this  language  was  too  explicit  to  permit  of  any 
judicial  evasion,  and  hence,  that  the  title  of  an  innocent  purchaser 
must  fail:  Forbes  v.  Halsey,  26  N.  Y.  53;  Terwilliger  v.  Brown,  44 
N.  Y.  237.  We  believe  it  is  now  universally  admitted  that  the  stat- 
utes do  not  require  this  construction,  and  that  the  word  "void" 
was  employed  when  "voidable"  was  meant.  Hence,  it  is  necessary 
for  one  seeking  to  avoid  the  title  to  show  that  the  purchaser  had 
knowledge  of  the  facts  relied  upon  to  defeat  it,  or,  at  least,  such 
notice  as  in  effect  is  equivalent  to  that  knowledge:  Eoulston  v.  Kouls- 
ton,  64  N.  Y.  652;  People  v.  Stockbrokers'  Bldg.,  92  N.  Y.  98;  Lock- 
man  V.  Eeilly,  95  N.  Y.  64;  Melms  v.  Pabst  B.  Co.,  93  Wis.  153,  57 
Am.  St.  Eep.  899,  66  N.  W.  518. 

8.  Persons  Procuring  the  Appointment  of  and  Controlling  an 
Administrator. — A  creditor  of  an  estate  procuring  the  appointment  of 
one  of  his  employes  as  administrator  and  paying  the  expenses  of 
the  administration  is  not  within  the  statute  prohibiting  an  executor 
or  administrator  from  purchasing  at  or  being  interested  in  a  sale 
of  the  property  of  a  decedent:  Gray  v.  Quicksilver  M.  Co.,  68  Fed. 
677.  If,  however,  a  mere  volunteer,  or  person  having  no  interest 
in  the  estate  of  a  decedent,  procures  the  appointment  of  an  admin- 
istrator for  the  ostensible  purpose  of  paying  its  debts,  but  in  reality 
to  procure  a  sale  of  its  property,  or  some  part  thereof,  to  himself, 
and  by  controlling  the  proceeding  and  the  administrator  so  appointed 
he  accomplishes  such  purpose,  he  is  probably  subject  to  the  disqual- 
ifications attending  an  administrator,  and,  at  all  events,  the  persons 
interested  may  have  the  transfer  of  title  to  him  set  aside  upon  the 
ground  that  the  proceeding  was,  as  to  them,  fraudulent:  Bergin  v. 
Haight,  99  Cal.  52,  33  Pac.  760. 

d.  .Guardians. 
1.  General  Disqualification  of. — The  position  of  a  guardian  with  re- 
spect to  his  ward  and  the  latter's  estate  is,  if  possible,  more  fiduciary 
in  character  than  that  of  an  executor  or  administrator  toward  the 
estate  of  a  decedent  and  the  heirs  and  others  interested  therein. 
Whether  any  statute  upon  the  subject  exists  or  not,  the  purchase  of 
the  estate  of  the  ward  at  a  compulsory  sale  by  or  in  the  interest  of 
his  guardian  is  prima  facie  improper  and  subject  to  disaffirmance  by 
the  ward,  or,  in  other  words,  is  held  in  trust  for  him  at  his  election 
and  liable  to  be  set  aside  at  his  instance  on  his  proceeding  with 
reasonable  diligence:  Downs  v.  Eickards,  4  Del.  Ch.  416;  Frazier  v. 
Jeakins,  64  Kan.  615,  68  Pac.  24,  57  L.  E.  A.  575;  Aronstein  v.  Irvine, 
49  La.  Ann.  1478,  22  South.  405;  Walker  v.  Walker,  Wl  Mass.  169; 
Dickinson  v.  Durfee,  139  Mass.  232,  1  N.  E.  416;  Sunter  v.  Sunter, 
190  Mass.  449,  77  N.  E.  497;  Kazebeer  v.  Nunemaker,  82  Neb.  732, 
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118  N.  W.  646;  Broekett  v.  Richardson,  61  Miss.  766;  Galatian  v, 
Erwin,  Hopk.  Ch.  48;  Low  v.  Purdy,  2  Lans.  422;  Love  v.  Lea,  37 
N.  C.  627;  Patton  v.  Thompson,  55  N.  C.  285;  Small  v.  Small,  74  N.  C. 
16;  Mann  v.  McDonald,  10  Humph.  275;  Williams  v.  Palmer,  2  Baxt. 
488;  Talbot  v.  Provine,  7  Baxt.  502;  Ex  parte  Crump,  16  Lea,  732. 

As  in  the  case  of  an  executor  or  administrator,  the  disqualification 
is  not  restricted  to  sales  made  by  themselves,  but  extends  to  all  other 
compulsory  sales  in  which  tke  title  or  interest  of  the  ward  may  be 
transferred  without  his  consent.  Of  course,  there  are  circumstances 
in  which  a  guardian  is  a  proper  bidder  at  siich  a  sale,  for  his  object 
may  be  to  protect  his  ward  from  the  consequences  of  a  sale  which 
he  and  the  ward  are  powerless  to  prevent:  Culberhouse  v.  Shirey,  42 
Ark.  25;  McCarty  v.  Steam  Cotton  Press  Co.,  5  La.  16;  Jackson 
V.  Woolsey,  11  Johns.  446.  Under  the  Spanish  law  formerly  prevail- 
ing in  territory  now  parts  of  the  United  States,  a  guardian  might 
bid  at  a  sale  of  his  ward's  land  with  the  approval  of  the  judge: 
Braly  v.  Reese,  51  Cal.  447;  McNair  v.  Hunt,  5  Mo.  300.  A  purchase 
by  a  guardian  at  a  sale  made  by  another  is  never  void:  Doe  v. 
liassell,  68  N.  C.  212;  Lee  v.  Howell,  69  N.  C.  200.  There  are  even 
many  decisions  holding  it  unassailable  when  paid  for  wholly  out  of 
his  own  assets,  there  being  no  sufficient  funds  of  his  ward's  in  his 
hands,  and  for  an  adequate  price  and  in  all  respects  fair:  Clements 
V.  Ramsey,  7  Ky.  Law  Rep.  445;  Appeal  of  Chorpenning,  32  Pa.  315, 
72  Am.  Dec.  789;  Blackmore  v.  Shelby,  8  Humph.  439;  Ex  parte 
Crump,  16  Lea,  732;  Redd  v.  Jones,  30  Gratt.  123.  In  our  judg- 
ment, however,  a  sale  to  or  in  the  interest  of  a  guardian  should  be 
and  is  subject  to  the  same  rules  as  a  sale  to  or  in  the  interests  of 
an  executor  or  administrator;  viz.,  the  sales  are  voidable  only  at  the 
instance  of  the  ward  or  other  person  injured  thereby:  Wallace  v. 
Jones,  93  Ga.  419,  21  S.  E.  89;  Egan  v.  Grece,  79  Mich.  629,  45  N.  W. 
74;  Hoskins  v.  Wilson,  20  N.  C.  385;  but  not  assertable  against  him 
if  he,  within  a  reasonable  time  after  coming  of  age,  proceeds  in 
any  appropriate  manner  to  seek  relief  therefrom  by  having  the  sale 
vacated  on  equitable  terms  and  the  guardian  treated  as  a  trustee 
with  respect  to  the  property  or  its  proceeds:  Webb  v.  Branner,  59 
Kan.  190,  52  Pac.  429;  Walker  v.  Walker,  101  Mass.  169;  Henrioid 
V.  Neusbaumer,  69  Mo.  96;  Bostwick  v.  Atkins,  3  N.  Y.  53;  In  re 
Jones'  Estate,  179  Pa.  36,  36  Atl.  175;  Mann  v,  McDonald,  10 
Humph.  275;   Starkey  v.  Hammer,   1  Baxt.   438. 

2.  Different  Classes  of  Guardians. — The  rules  hereinbefore  stated 
were  those  applicable  to  general  guardians.  It  remains  for  us  to  con- 
sider whether  any  different  rules  apply  to  other  guardians,  and  more 
especially  to  guardians  ad  litem,  and  persons  appearing  as  next 
friends  and  undertaking  substantially  the  duties  of  guardians  ad 
litem.  These  exercise  no  powers  of  sale,  their  duties  being  re- 
stricted to  prosecuting  or  defending  some  action  or  proceeding  on 
behalf  of  an  infant  or  incompetent  person.  Any  general  rule  per- 
mitting them,  in  the  event  of  the  defeat  of  the  infant  to  become 
purchasers  at  a  sale  under  the  judgment,  would  lead  to  collusion  and 
other  fraud,  and  the  better  view  is,  that  their  purchase  must  be 
deemed  voidable  at  the  instance  of  the  infant  or  as  held  in  trust  for 
him  under  the  same  circumstances  in  which  this  result  will  follow 
the  purchase  by  a  general  guardian:  Gallatian  v.  Cunningham,  8 
Cow.  361;  Le  Fevre  v.  Laravvay,  22  Barb.  107;  Munsell  v.  Maustll, 
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33  Misc.  Rep.  185,  68  N.  Y.  Supp.  329;  O'Donoghue  v.  Boies,  92  Hun, 
3,  37  N.  Y.  Siupp.  961;  Massie's  Heirs  v.  Matthews'  Exrs.,  12  Ohio 
351;  Collins  v.  Smith,  1  Head,  251;  Elrod  v.  Lancaster,  2  Head,  571, 
75  Am.  Dec.  749.  From  this  conclusion  the  courts  of  Kentucky  ap- 
parently dissent:  Mitchell  v.  Berry,  1  Met.  602;  Spencer  v.  Milliken, 
4  Ky.  Law  Rep,  856.  In  truth,  in  all  the  cases  we  are  considering, 
it  is  the  actual  or  presumed  fiduciary  relation  of  the  persons  seeking 
to  acquire  title  to  the  property  of  another  which  is  controlling,  and 
if  one  acts  as  a  guardian  and  is  looked  upon  and  trusted  as  such 
Ijy  the  wards,  it  is  not  material  what  is  the  class  of  guardianship, 
nor  whether  the  appointment  was  legal  or  the  relation  existed  with- 
out any  appointment  at  all:  Hindman  v.  O'Connor,  54  Ark.  027,  16 
S.  W.  1052,  13  L.  R.  A.  490;  or  the  purchaser  is  no  more  than  a 
guardian  de  son  tort:  Town  of  Thornton  v.  Oilman,  67  N.  H.  392, 
S9  Atl.  900. 

3.  Husband  or  Wife  of  Guardian. — It  has  been  held  that  a  bus- 
band  or  wife  of  a  guardian  is  under  no  disability  to  purchase  at  a 
sale  under  a  decree  directing  the  sale  of  the  real  property  of  the 
ward:  Gregory  v.  Lenning,  54  Md.  51.  Probably  the  fact  that  the 
purchaser  was  a  husband  or  wife  of  the  guardian  of  the  ward  whose 
l)roperty  has  been  sold  is  material  chiefly  when,  in  connection  with 
other  facts,  it  tends  to  show  whether  the  guardian  was  interested 
in  the  sale  or  was  the  person  for  whose  benefit  it  was  made.  In 
several  of  the  states,^ however,  it  has  been  held  that  the  property 
relation  of  husband  and  wife  is  such  that  each  has  an  interest  in 
the  estate  of  the  other,  and  therefore  his  interest  in  any  purchase 
may  bind  the  other,  and  hence  that  neither  is  entitled  to  purchase 
where  the  other  is  disqualified  because  of  being  a  guardian:  Calloway 
V.  Gilmer,  36  Ala.  354;  Frazier  v.  Jeakins,  10  Kan.  App.  558,  63  Pac. 
459;   Brown  v.  Fischer,   77  Minn.   1,   79   N,  W.  494. 

4.  Purchase  to  Protect  Their  Interest, — We  cannot  doubt  that  a 
guardian  may  properly  purchase  at  a  compulsory  sale  for  the  pur- 
j)0se  of  protecting  his  own  interest  or  that  of  his  ward  as  has 
been  shown  to  be  the  case  of  executors  and  administrators:  Credle 
V.  Baughman,  152  N.  C.  18,  ante,  p.  787,  67  S,  E.  46;  ante,  II,  c.  4. 
The  preferable  practice,  however,  when  either  a  guardian  or  his  or 
her  spouse  wishes  to  so  purchase  is  to  apply  for  and  obtain  an  order 
of  court  granting  leave  so  to  do:  Frazier  v.  Jeakins,  64  Kan.  615, 
68  Pac.  24,  57  L.  R.  A,  575. 

5.  Purchasing  from  Purchaser. — Of  course  where  another  than 
the  guardian  is  the  purchaser,  but  does  not  pay  any  consideration, 
and  at  once  transfers  to  the  guardian,  he  cannot  assert  the  title  any 
more  than  if  the  purchase  had  been  in  his  own  name  originarlly: 
Webb  v.  Branner,  59  Kan.  190,  52  Pac.  429.  If,  under  such  circum- 
stances, payment  is  entirely  made  by  the  guardian  who  occupies, 
improves  and  then  sells  the  property,  the  ward  may  recover  the  dif- 
ferftnee  between  the  amount  so  paid  and  the  value  of  the  property 
at  the  date  of  the  sale:  Morrison  v.  Garrott  (Ky.),  22  S.  W.  320. 

A  bona  fide  purchaser  is  protected  to  the  same  extent  as  in  the 
case  of  executors'  and  administrators'  sales:  Taylor  v.  Brown,  55 
Mich.  482,  21  N.  W,  901.  If,  however,  the  purchaser  on  the  day  he 
receives  his  deed  conveys  to  the  guardian,  and  apparently  for  the 
same  consideration  as  that  of  the  original  sale,  and  the  guardian 
subsequently  sells  and  conveys  to  a  third  person,  the  original  sale  by 


Feb.  1910.]  Credle  v.  Baugham.  805 

the  guardian  will  be  presumed  to  have  been  collusive  and  the 
purchaser  from  him  as  chargeable  with  notice  of  this  fact:  Winter  v. 
Truax,  87  Mich.  324,  24  Am.  St.  Eep.  160,  49  N.  W.  604;  Burns  v. 
Cooper,  133  Fed.  398. 

e.  Judges  of  Courts. — The  disqualification  of  the  judge  to  pur- 
chase at  an  execution  or  judicial  sale  depends  upon  his  having  some 
duty  to  perform  either  in  ordering,  conducting  or  confirming  the 
sale,  the  performance  of  which  may  conflict  with  the  interests  ac- 
quired by  such  purchase.  Where  such  is  the  case,  his  position  is  that 
>of  a  trustee,  and  his  purchase  is  assailable  as  in  the  case  of  any 
other  trustee:  Scott  v.  Calvit,  2  La.  69;  Walton  v.  Torrey,  Har.  (Mich.) 
259;  Nona  M.  Co.  v.  Wingate  (Tex.  Civ.  App.),  113  S.  W.  182;  Bell 
County  V.  Felts  (Tex.  Civ.  App.),  120  S.  W.  1065. 

f.    Trustees. 

1.  General  Disqualification  of  to  Purchase  at  Their  Own  Sales. — 
The  decisions  already  cited  respecting  purchases  by  executors,  admin- 
istrators and  guardians  at  sales  of  property  of  decedents  or  wards, 
where  not  the  result  of  express  statutory  enactment,  were  based  on 
the  assumption  that  such  executors,  administrators  and  guardians 
were  trustees,  and  because  of  that  relation  were  not  permitted  tc 
acquire  title  in  apparent  antagonism  to  their  trusts  and  in  hostility 
to  the  interests  of  their  beneficiaries.  It  is  scarcely  necessary  to 
cite  authorities  to  show  that  a  trustee  should  not  purchase  at  a  sale 
made  by  himself.  We  shall,  nevertheless,  refer  to  enough  to  prove 
that  the  rule  generally  prevails,  and  that  courts  are  frequently  called 
upon  to  enforce  it:  Bourquin  v.  Bourquin,  110  Ga.  440,  35  S.  E. 
710;  Bank  of  Old  Dominion  v.  Dubuque  &  P.  E.  Co.,  8  Iowa,  277, 
74  Am.  Dec.  302;  Faucett  v.  Faucett,  1  Bush,  511,  89  Am.  Dec.  639; 
Freeman  v.  Harwood,  49  Me.  195;  Haynes  v.  Wells,  6  Pick.  462; 
Dyer  v.  Shurtleff,  112  Mass.  165,  17  Am.  Eep.  77;  Hayes  v.  Hall,  188 
Mass.  510,  74  N.  E.  935;  St.  Paul  T.  Co.  v.  Strong,  85  Minn.  1,  88 
N.  W.  256;  Lass  v.  Sternberg,  50  Mo.  124;  Eomaine  v.  Hendrickson's 
Exrs.,  27  N.  J.  Eq.  162,  28  N.  J.  Eq.  275;  Carson  v.  Marshall,  37 
N.  J.  Eq.  213;  McKee  v.  Spiro,  107  Mo.  452,  17  S.  W.  1013;  Jaek- 
s'on  V.  Van  Dalfsen,  5  Johns.  43;  Child  v.  Brace,  4  Paige,  309;   Star 

F.  L  Co.  v.  Palmer,  41  N.  Y.  Super.  Ct.  267;  Gordan  v.  Finlay,  10 
N.  C.  239;  Eeilly  v.  Oglebay,  25  W.  Va.  36;  Geisse  v.  Beall,  3  Wis. 
367;  Harrigan  v.  Gilchrist,  121  Wis.  127,  99  N.  W.  909;  Michoud  v. 
Girod,  4  How.  503,  11  L.  ed.  1076;  Stephens  v.  Beall,  1  McAr.  38; 
nor  can  one  trustee  sell  to  another:  Einggold  v.  Einggold,  1  Har.  & 

G.  11,  18  Am.  Dec.  250;  Tiffany  v.  Clark,  58  N.  Y.  632;  and  where 
two  sets  of  trustees  claim  to  be  acting  under  a  deed  creating  a  trust, 
a  conveyance  by  one  of  them  to  the  other  does  not  operate  either 
as  title  or  color  of  title  as  against  the  common  trust:  Harris  v. 
Brown,  124  Ga.  310,  52  S.  E.  610,  2  L.  E.  A.,  N.  S..  823. 

If  a  trustee  assumes  to  convey  the  property  to  himself,  there  is  no 
doubt  that  the  conveyance  is  presumed  fraudulent,  and  no  evidence 
need  be  offered  for  the  purpose  of  showing  it  is  so  and  that  the 
beneficiary  ought  not  to  be  and  is  not  bound  by  it:  Michoud  v.  Girod, 
4  How.  503,  11  L.  ed.  1076.  Nevertheless,  the  transfer  is  valid  at 
law  if  unassailed  by  any  proceeding  to  set  it  aside  or  control  its 
operation.  Few  decisions  speak  upon  this  subject,  but  when  unin- 
fluenced by  any  statute,  are   of  apparent   unanimity,   declaring  that 
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the  legal  title  has  been  transferred:  Veasey's  Lessee  v.  Graham,  17 
Ga.  99,  63  Am.  Dec.  228;  Jackson  v.  Walsh,  14  Johns.  407;  note  to 
Tyler  v.  Herring,  19  Am.  St.  Rep.  267;  Cunningham  v.  Macon  &  B. 
E.  Co.,  156  U.  S.  400,  15  Sup.  Ct.  Rep.  361,  39  L.  ed.  471,  Statutes 
enacted  in  several  of  the  states  declare  that  if  a  trust  relates  to 
real  property  and  is  expressed  in  the  instrument  creating  it,  any 
transfer  or  other  act  in  contravention  of  the  trust  is  void.  Under 
these  statutes,  we  apprehend  that  a  conveyance  from  the  trustee 
to  himself  must  be  pronounced  absolutely  void  if  in  contravention  of 
the  trust:  Clute  v.  Barron,  2  Mich.  192;  Smith  v.  Hewlett,  29  App. 
Div.  182,  51  N.  Y.  Supp.  910;  Briggs  v.  Davis,  20  N.  Y.  15,  75  Am. 
Dec.  363;  note  to  Tyler  v.  Herring,  19  Am.  St.  Rep.  268. 

2.  Purchases  Secretly  in  the  Interest  of. — That  a  trustee  should 
not  purchase  at  his  own  sale  is  so  well  known,  even  among  laymen, 
that  it  is  rarely  attempted.  The  usual  course  where  this  rule  is 
intended  to  be  violated  is  the  making  of  the  sale  to  some  friend, 
with  an  understanding  that  at  a  later  date  the  property  shall  be 
turned  over  to  the  selling  trustee,  or  be  sold,  and  the  whole  or  some 
part  of  the  proceeds  paid  to  him.  Whatever  be  the  character  of 
the  interest  of  the  asserting  purchaser  in  the  sale,  its  effect,  if  it  is 
a  substantial  pecuniary  interest,  is  the  same  as  if  the  sale  were 
originally  made  to  him,  except  in  so  far  as  this  effect  may  be  avoided 
by  the  diflSculty  of  discovering  the  true  facts  by  the  parties  inter- 
ested. As  against  them,  the  sale  will  not  be  allowed  to  stand  if 
they  elect  to  have  it  set  aside  or  insist  that  the  trust  continue  with 
respect  to  the  property  or  its-  proceeds:  Saltmarsh  v.  Beene,  4  Port. 
283,  30  Am.  Dec.  525;  Andrews  v.  Hobson's  Admr.,  23  Ala.  219; 
Thorp  V.  McCullum,  1  Gilm.  (6  111.)  614;  McClanahan  v.  Chambers, 
1  T.  B.  Mon.  43;  Dorsey  v.  Dorsey's  Heirs,  3  Har.  &  J.  410,  6  Am. 
Dec.  506;  Davis  v.  Simpson,  5  Har.  &  J.  147,  9  Am.  Dec.  500; 
Richardson  v.  Jones,  3  Gill  &  J.  153,  22  Am.  Dec.  293;  Mason  v. 
Martin,  4  Md.  124;  Hoffman  S.  C.  Co.  v.  Cumberland  C.  &  I.  Co., 
16  Md.  456,  17  Am.  Dec.  311;  Remick  v.  Butterfield,  31  N.  H.  70,  64 
Am.  Dec.  316;  Den  v.  Wright,  7  N.  J.  L.  175,  11  Am.  Dec.  546; 
Blauvelt  v.  Ackerman,  20  N.  J.  Eq.  141;  Bassitt  v.  Shoemaker,  46 
]Sr.  J.  Eq.  538,  19  Am.  St.  Rep.  435,  20  Atl.  52;  Jackson  v.  Walsh, 
14  Johns.  407;  Bank  of  Orleans  v.  Torrey,  7  Hill,  260;  Hunt  v. 
Bass,  17  N.  C.  292,  24  Am.  Dec.  274;  In  re  Herr's  Estate,  1  Grant 
Cas.  272;  Beeson  v.  Beeson,  9  Pa.  279;  Scottish-American  M.  Co.  v. 
Clowney,  70  S.  C.  229,  49  S.  E.  569,  3  Ann.  Cas.  437;  Connolly  v. 
Hammond,  51  Tex.  635;  Washington  A.  &  G.  R.  Co.  v.  Alexandria  & 
W.  R.  Co.,  19  Gratt.  592,  100  Am,  Dee,  710;  Newcomb  v.  Brooks,  16 
W.  Va.  32. 

A  sale  for  the  benefit  or  in  the  interest  of  a  trustee  is  not  void: 
Veasey's  Lessee  v.  Graham,  17  Ga.  99,  63  Am.  Dec.  228;  Union  Slate 
Co.  v.  Tilton,  69  Me,  244;  Roush  v.  Fort,  2  Mont.  482;  Giraldin  v. 
Howard,  103  Mo.  40,  15  S.  W.  383;  Stephen  v.  Beall,  22  Wall.  329, 
22  L.  ed.  786;  Mead  v.  Chesbrough  B.  Co.,  81  C.  C.  A.  184,  151 
Fed.  998.  In  the  first  place,  it  is  binding  on  him;  he  may  not  either 
treat  it  as  void  or  obtain  relief  from  it  by  any  proceeding  to  vacate 
it  or  to  be  exempt  from  its  consequences:  Peay  v.  Capps,  27  Ark. 
160;  Benson  v,  Benson,  97  Mo.  App.  460,  71  S.  W.  360;  McClure 
v.  Miller,  Bail.  Eq.  107,  21  Am.  Dee.  522.  The  right  to  complain, 
iowever,  belongs  only  to  the  cestui  que  trust  and  other  persons,  if 
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any,  who  have  a  right  to  have  the  trust  respected  and  executed,  and, 
as  against  this  right,  the  sale  is  fraudulent  and  unavailing,  or  in 
other  words,  voidable:  Brewer  v.  Harrison,  27  Colo.  349,  62  Pac* 
2.2i;  Skelding  v.  Dean,  141  Mich.  143,  101  N.  W.  410;  Haywood  v. 
Ellis,  13  Pick.  272;  Hayes  v.  Hall,  188  Mass.  510,  74  N.  E.  935; 
Gallatian  v.  Cunningham,  8  Cow.  361;  Harrison  v.  Manson,  95  Va. 
593,  29  S.  E.  420;  Smith  v.  Miller,  98  Va.  535,  37  S.  E.  10;  Quirk  v. 
Liebert,  12  App.  D.  C.  394. 

On  the  beneficiary  of  a  trust  discovering  that  a  sale  was  made  to 
or  in  the  interest  of  a  trustee,  such  beneficiary  may  elect  to  let  the 
sale  stand  and  compel  the  trustee  to  carry  it  out,  if  he  has  not 
already  done  so,  or  may  elect,  within  a  reasonable  time,  to  treat 
the  trust  as  continuing  and  insist  on  its  being  respected  and  executed 
without  detriment  from  the  unlawful  sale:  Note  to  Tyler  v.  Herring, 

19  Am.  St.  Eep.  289;  Hughes  v.  Hughes,  87  Ala.  652,  6  South.  353; 
McNeil  V.  Gates,  41  Ark.  264;  Eobbins  v.  Butler,  24  111.  387;  Ma^on 
V.  Martin,  4  Md.  124;  Jenison  v.  Hapgood,  7  Pick.  1,  19  Am.  Dec.  258; 
Shelby  v.  Creighton,  65  Neb.  485,  101  Am.  St.  Eep.  630,  91  N.  W. 
369;   JBassett  v.  Showmaker,  46  N.  J.  Eq.  537,  19  Am.  St.  Eep.  435, 

20  Atl.  52;  Hawley  v.  Craimer,  4  Cow.  717;  Smith  v.  Frost,  70 
JSr.  Y.  65;  Iddings  v.  Bruem,  4  Sand.  Ch.  223;  Baker's  Appeal,  120  Pa. 
33,  13  Atl.  487;  Everett  v.  Henry,  67  Tex.  402,  3  S.  W.  566;  Wade 
V.  Odle.  21  Tex.  Civ.  App.  656,  54  S.  W.  786;  Newcomb  v.  Brooks, 
16  W.  Va.  32;  Winans  v.  Winans,  22  W.  Va.  678;  Lynch  v.  Henry, 
25  W.  Va.  416.  The  proceeding  to  avoid  the  sale,  whatever  its  char- 
acter, must  usually,  and  perhaps  universally,  be  in  a  court  of  chan- 
cery, or,  at  all  events,  in  a  court  competent  to  exercise  chancery 
jurisdiction.  Therefore,  the  principles  of  equity  must  apply  and  be 
permitted  to  control,  and  the  applicant  must  either  offer  to  do  equity 
or  be  required  to  do  it,  whether  so  offering  or  not:  Gunn  v.  Brantley, 

21  Ala.  633;  Mason  v.  Martin,  4  Md.  124;  Mulford  v.  Minch,  11  N. 
J.  Eq.  16,  64  Am.  Dec.  472;  Harrison  v.  Manson,  95  Va.  593,  29 
S.  E.  420;  Smith  v.  Miller,  98  Va.  535,  37  S.  E.  10. 

We  have  assumed,  and  such  is  the  general  current  of  authority  on 
the  subject,  that  the  purchase  of  a  trustee  at  his  own  sale,  either 
directly  or  in  the  name  of  another,  is  conclusively  presumed  to  be 
improper  and  fraudulent  as  against  the  trust  and  the  persons  entitled- 
to  its  execution,  and  cannot  be  sustained  by  any  evidence  of  its 
fairness  or  the  adequacy  of  the  price  paid,  except  when  he  is  author- 
ized to  bid  by  the  express  order  of  some  court  or  by  the  necessity 
of  protecting  his  own  interest  or  that  of  the  cestui  que  trust.  There 
are,  however,  decisions  conflicting  with  this  view  and  maintaining 
that  a  sale  to  or  in  the  interest  of  a  trustee  may  be  sustained  by 
testimony  excluding  the  possibility  of  its  having  been  fraudulent  in 
fact  or  detrimental  to  the  persons  interested  in  the  trust:  Stanley  v. 
Gilmer,  27  Ga.  589;  Clark  v.  Denton,  36  N.  J.  Eq.  419;  Birdwell  v. 
Cain,  1  Cold.  301;  Coffee  v.  Euffin,  4  Cold.  487;  Bohn  v.  Davis,  75 
Tex.  24,  12  S.  W.  837;  Starkweather  v.  Jenner,  27  App.  D.  C.  348. 

3.  Eight  to  Purchase  at  Sales  Made  ty  Others. — We  have  con- 
sidered this  question,  ante,  II,  3,  c,  in  its  relation  to  executors  and 
administrators  in  sales  not  made  by  themselves  and  under  proceed- 
ings not  instituted  nor  controlled  by  them,  and  shown  that  there  is 
quite  a  division  of  judicial  sentiment  on  the  subject.  The  same 
•division  exists  where  the  purchase  is  by  an  ordinary  trustee,  some 
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of  the  decisions  maintaining  his  entire  competency  to  purchase  at 
such  a  sale  and  to  hold  the  property  free  of  his  trust:  Chapin  v. 
Weed,  Clarke  Ch.  464;  but  we  think  the  better  opinion  is,  that  a 
trustee  should  not  be  permitted  to  expose  himself  to  the  temptation 
of  acting  in  hostility  to  his  trust,  and  that  the  purchase  must  be 
regarded  as  for  the  benefit  of  the  cestui  que  trust,  or,  at  least,  so 
controlled  that  no  wrong  shall  result  to  him:  Staats  v.  Bergen,  17 
N.  J.  Eq.  297;  Marquam  v,  Eoss,  47  Or,  374,  78  Pac.  698,  83  Pac. 
852,  86  Pac,  1;  Kenworthy  v.  Equitable  T.  Co,,  218  Pa.  286,  67  Atl. 
469;  Newcomb  v.  Brooks,  16  W,  Va,  32;  Winans  v.  Winans,  22  W. 
Va.  678;  Lynch  v.  Henry,  2.5  W,  Va.  416;  Starkweather  v.  Jenner, 
27  App,  D.  C,  348;  Steinbeck  v.  Bon  Homme  M,  Co.,  81  C,  C.  A,  441, 
152  Fed,  333;  unless,  knowing  all  the  circumstances,  he  consented  to 
and  approved  the  sale:  Appeal  of  Miggett,  109  Pa.  520;  Stark  v. 
Love,  128  Mo.  App,  24,  106  S,  W.  87. 

4.  Purchases  to  Protect  Their  Interest  or  That  of  the  Cestui  Quo 
Trust. — As  a  trustee  is  not  absolutely  incompetent  to  bid  either  when 
the  sale  is  by  himself  or  by  some  oflScer  acting  under  a  judgment 
or  decree  which  the  trustee  was  not  instrumental  in  procuring  and 
does  not  control,  it  is  scarcely  necessary  to  say  that  he  may  become 
a  purchaser,  when  to  do  so  is  necessary  either  for  the  protection  of 
his  own  interest  or  that  of  the  cestui  que  trust:  Munro  v.  Allaire, 
2  Caines  Cas.  183,  2  Am.  Dec.  330.  The  material  question  in  such 
cases  is,  whether,  having  become  a  purchaser,  either  directly  or  in- 
directly, he  may  assert  his  purchase  and  the  title  founded  upon  it 
to  the  prejudice  of  the  trust  or  of  its  beneficiaries.  The  trustee  will 
be  presumed  to  have  made  his  purchase  for  the  benefit  of  his  cestui 
que  trust:  McGinn  v.  Shaeffer,  7  Watts,  412;  and  the  result  of  the 
purchase  on  the  one  hand  is,  that  the  beneficiary  is  not  deprived  of 
his  interests  under  the  trust:  Spindler  v.  Atkinson,  3  Md.  409,  56 
Am,  Dec,  755;  and  the  trustee  is  not  liable  to  the  beneficiary  for  the 
amount  of  the  bid,  but,  at  most,  only  for  the  value  of  the  property 
or  the  proceeds  realized  therefrom:  Mareck  v.  Minneapolis  T.  Co., 
74  Minn.  538,  77  N.  W.  428, 

The  safer  course  for  a  trustee  anticipating  that  there  may  be  a 
necessity  for  him  to  purchase  at  a  sale  of  the  trust  property  is  to 
apply  to  a  court  and  obtain  an  order  sanctioning  his  action  in  ad- 
vance. He  may  then  purchase  either  by  himself  or  by  an  agent  or 
attorney:  Gallatain  v,  Cunningham,  8  Cow,  361;  Scott  v,  Mann,  33 
Tex,  725;  but  he  must  not  act  in  derogation  of  his  duty  as  trustee: 
Appeal  of  Cadwalader,  64  Pa.  293.  He  may,  however,  under  certain 
circumstances,  and  especially  where  he  is  individually  interested  and 
the  sale  is  confirmed  by  the  court  upon  a  full  and  true  disclosure  of 
the  facts,  obtain  a  title  free  from  the  possibility  of  impeachment, 
and  not  subject  to  the  trust:  Felton  v.  Le  Breton,  92  Cal.  457,  28 
Pac.  490;  Webster  v.  Kings  Co.  T.  Co.,  80  Hun,  420,  30  N,  Y,  Supp, 
357,  145  N.  Y,  275,  39  N,  E.  964;  Corbin  v.  Baker,  56  App,  Div, 
35,  67  N,  Y,  Supp.  249,  167  N,  Y.  128,  60  N.  E.  332;  Anderson  v. 
Butler,  31  S,  C.  183,  9  S.  E.  797,  5  L.  E,  A.  166, 

5.  Beneficiary's  Eight  to  Purchase, — Beneficiaries  in  a  deed  of 
trust  are  not  affected  by  the  trustee's  disqualification  to  bid  at  the 
sale  made  in  execution  of  the  trust.  The  question  arises  most  fre- 
quently when  a  deed  of  trust  is  taken  to  secure  the  payment  of  a 
loan  or  some  other  obligation.     Even  if  the  loan  holder  is  a  trustee, 
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he  may  be  authorized  to  bid  for  the  protection  of  his  interest,  but 
where  he  is  not  a  trustee,  he  may  unquestionably  bid  either  by 
himself  or  his  agent  in  his  own  name  or  in  the  name  of  another, 
and  the  property  purchased  is  no  longer  subject  to  the  trust,  nor  is 
the  sale  voidable  at  the  instance  of  the  trustor  or  anyone  acquiring 
his  interest:  Hamilton  v.  Rhodes,  72  Ark.  625,  83  S.  W.  35;  Merryman 
V.  Blount,  79  Ark.  1,  94  S.  W.  714;  Loveland  v.  Clark,  11  Colo"  265, 
18  Pac.  544;  Appeal  of  Freeman,  74  Conn.  247,  50  Atl.  748;  Burr 
V.  Mueller,  65  111.  258;  Jacobs  v.  Turpin,  83  111.  424;  Parmly  v. 
Walker,  102  111.  617;  Chillicothe  P.  Co.  v.  "Wheeler,  68  111.  App.  343; 
Murdock's  Case,  2  Bland,  461,  20  Am.  Dec.  381;  Landis  v.  Curd,  63 
Mo.  104;  Twin  Lick  O.  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  ed.  328; 
Easton  v.  German  American  Bank,  127  U.  S.  532,  8  Sup.  Ct.  Eep.  1297, 
32  L.  ed.  210. 

6.  Selling  to  a  Corporation  in  Which  They  are  Interested. — The  in- 
terest of  a  trustee  as  a  member,  or  even  as  a  director  or  other  officer 
of  a  corporation,  does  not  disqualify  him  from  making  a  sale  to 
pay  a  debt  due  the  corporation  and  secured  by  the  trust  deed,  nor 
from  accepting  the  corporation  as  a  purchaser  and  making  a  con- 
veyance to  it  pursuant  to  the  purchase.  Unless,  for  some  reason 
other  than  the  interest  of  the  corporation,  and  the  relation  of  the 
trustee  to  it,  the  sale  and  conveyance  are  neither  void  nor  voidable: 
Copsey  V.  Sacramento  Bank,  133  Cal.  659,  85  Am.  St.  Eep.  238,  66 
Pac.  7;  Herbert  Kraft  Co.  v.  Bryan,  140  Cal.  73,  73  Pac.  745;  Hamill 
V.  Copeland,  26  Colo.  178,  56  Pac.  901;  Wheeler  v.  New  Haven  W. 
Co.  (Conn.),  16  Atl.  393;  Robbins  v.  Butler,  24  111.  387;  ante,  II,  a,  7. 

7.  Purchasing  from  a  Purchaser. — The  remarks  made  ante,  II,  c,  5, 
respecting  the  repurchase  of  property  by  an  executor  or  administra- 
tor after  it  has  been  sold  by  him  are  in  principle  applicable  to 
trustees  and  their  sales,  viz.:  If  the  sale  when  made  was  free  from 
objection  on  the  ground  of  the  interest  of  the  trustee,  or,  in  other 
words,  if  he  then  had  no  interest  in  it  and  no  understanding  with 
the  purchaser  for  such  an  interest,  and  the  title  had  vested  in  the 
purchaser  pursuant  to  the  trust,  the  former  trustee  is  equally  with 
every  other  person  at  liberty  to  acquire  the  property  on  such  terms 
as  may  be  agreeable  to  him  and  its  owner:  Watson  v.  Sherman,  84 
111.  263;  Miller  v.  Lebanon  Lodge,  88  Ind.  286;  Keet  &  Rountree  D. 
G.  Co.  V.  Gideon,  80  Mo.  App.  609;  Creveling  v.  Fritts,  34  N.  J.  Eq. 
134;  Jackson  v.  Brooks,  8  Wend.  426;  De  Bevoise  v.  Sandford,  Hoff. 
Ch.  192;  Rammelsberg  v.  Mitchell,  29  Ohio  St.  22;  Board  of  Trustees 
of  Oberlin  College  v.  Blair,  45  W.  Va.  812,  32  S.  E.  203.  This  but 
amounts  to  affirming,  what  is  clearly  indisputable,  namely,  that  when 
the  trust  terminates  so  do  the  disqualifications  of  the  trustee.  He  then 
becomes  as  a  stranger  to  the  trust,  and  there  remains  no  impediment 
to  acquisition,  while  acting  in  good  faith,  of  property  formerly  sub- 
ject to  the  trust:  Munn  v.  Burges,  70  111.  664;  Bush  v.  Sherman,  80 
111.  16t). 

The  acquisition  of  the  property  by  the  trustee  subsequent  to  the 
sale  may  arouse  suspicion  that  he  might  have  had  an  interest  in  the 
original  sale.  If  the  sale  remains  executory  and  the  title  has  not 
vested  in  the  purchaser  and  the  trust  continues,  together  with  the  dis- 
qualification of  the  trustee  to  bid,  his  becoming  interested  in  the  sale 
does  not  vest  title  free  of  the  trust,  for  he  has  no  right  to  become  so  in- 
terested unless  he  has  fully  exercised  his  functions  as  trustee:  Kaboars 
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V.  McCord,  36  Tex.  Civ.  App.  504,  75  S.  W.  827.  The  taking  back  of  a 
conveyance  to  the  trustee  from  the  former  purchaser  almost  contempo- 
raneously with  the  sale  is  a  suspicious  circumstance,  and  may  justify 
an  inference  that  the  conveyance  and  reconveyance  were  mere  de- 
vices resorted  to  for  the  purpose  of  avoiding  the  trust,  and  if  so, 
they  cannot  be  sustained  against  the  wish  of  the  parties  entitled  to 
object:  Hitchcock  v.  Skinner,  Hoff.  Ch.  21.  In  truth,  the  resale  to 
the  trustee  within  two  days  after  his  sale  has  been  said  to  give 
rise  to  a  conclusive  presumption  of  fraud:  Abbot  v.  American  H. 
E,  Co.,  33  Barb.  578;  Chorman  v.  Bachman,  119  App.  Div.  146,  104 
N.  Y.  Supp.  151.  We  cannot  agree  to  this  extreme  conclusion,  for 
we  think  evidence  may  be  so  clear  that  the  conclusion  of  good  faith 
and  freedom  from  collusion  is  irresistible.  If,  however,  the  question 
is  presented  in  connection  with  the  claim  that  a  subsequent  pur- 
chaser from  the  repurchasing  trustee  acted  bona  fide  and  must  be 
protected,  we  must  agree  that  the  circumstances  are  such  as  to  put 
him  on  inquiry  and  charge  him  with  notice  of  whatever  facts  a 
proper  inquiry  might  have  revealed:  Wohlfarth  v.  Chamberlain,  6 
N.  Y.  St.  Eep,  207;  Gaston  v.  Dashiell,  55  Tex.  508. 

Where  there  is  an  attempt  to  avoid  a  sale  as  against  a  purchaser 
from  a  purchaser  by  reason  of  the  fraudulent  acts  of  the  seller,  it 
is  necessary  to  connect  the  person  against  whom  the  relief  is  sought 
with  the  acts  urged  against  him,  or,  at  least,  with  knowledge  of  such 
acts  before  he  acquired  his  title:  Beeson  v.  Beeson,  9  Pa.  279;  but 
without  actual  knowledge  there  may  be  notice  of  facts  putting  a 
purchaser  on  inquiry,  and  if  so,  he  is  not  entitled  to  protection  as  an 
innocent  purchaser:  Canadian  &  American  M.  &  T.  Co.  v.  Edinburgh- 
American  L.  M.  Co.,  16  Tex.  Civ.  App.  520,  41  S.  W.  140,  42  S.  W. 
864;  and  there  may  be  granted  against  him  any  relief  necessary 
for  protecting  the  equities  of  the  complainants  and  to  which  the 
original  purchaser  was  not  subject:  Barksdale  v.  Finney,  14  Gratt. 
338. 

8.  Purchasers  Bona  Fide. — As  a  trustee's  sale  and  conveyance 
transfer  the  legal  title  to  his  grantee,  any  transfer  by  the  latter  must 
likewise  transfer  such  title,  and  if  the  transfer  is  to  a  purchaser 
bona  fide,  he  may  retain  the  legal  title  and  has  also  a  perfect  de- 
fense to  all  proceedings  brought  against  him  for  relief  from  a  sale 
originally  voidable:  Farrar  v.  Payne,  73  111.  82;  Johnson  v.  Bennett, 
39  Barb.  237;  Harrington  t.  Erie  Co.  Sav. .  Bank,  101  N.  Y.  257, 
4  N.  E.  346;  ante,  II,  c,  6.  The  only  redress  is  against  the  original 
purchaser  to  recover  the  profits  of  the  resale:  Newcomb  v.  Brooks, 
16  W.  Va.  32. 

g.  Mortgagees. — This  subject  was  treated  in  a  monographic  note 
to  Houston  V.  National  etc.  Loan  Assn.,  92  Am.  St.  Eep.  576.  We 
shall,  therefore,  do  nothing  at  present  with  this  topic  except  to 
briefly  state  the  general  conclusions  of  our  former  note  and  add 
some  decisions  not  there  cited  in  support  of  them.  They  were:  First, 
that  a  mortgagee  with  a  power  of  sale  is  a  trustee,  and  as  such,  is 
not  allowed  to  purchase  either  directly  or  indirectly  at  his  own  sale 
60  as  to  render  the  sale  binding  to  cut  off  the  equity  of  redemption: 
Mapps  V.  Sharpe,  32  HI.  13;  Hall  v.  Towne,  45  111.  493;  Lowell  v. 
North,  4  Minn.  32;  Allen  v.  Chatfield,  8  Minn.  435;  Houston  v. 
National  etc.  L.  Assn.,  80  Miss.  31,  92  Am.  St.  Eep.  565,  31  South. 
540;  Allen  v.  Eanson,  44  Mo.  263,  100  Am.  Dec.  282;  Gaines  v.  Allen, 
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58  Mo.  537;  Simpson  v.  Simpson,  107  N.  C.  552,  12  S.  E.  447;  Dunn 
V.  Oettinger  Bros.,  148  N.  C.  276,  61  S.  E.  679;  Rich  v.  Morisey, 
149  N.  C.  37,  62  S.  E.  762;  Parmeter  v.  Walker,  9  R.  I.  225;  but 
he  is  under  no  disqualification  to  purchase  at  a  foreclosure  made 
by  some  oflScer  acting  under  a  decree  of  court  or  other  competent 
authority:  Innes  v.  Linscheid,  126  111.  App.  27;  McNair  v.  Biddle, 
8  Mo.  257;  Landrum  v.  Union  Bank,  63  Mo.  48;  Benedict  v.  Oilman, 
4  Paige,  58;  Stover  v.  Stark,  61  Neb.  374,  87  Am.  St.  Rep.  460,  85 
N.  W.  286;  Sherrod  v.  Vass,  128  N.  C.  49,  38  S.  E.  133;  second, 
that  the  fact  that  the  mortgagee  purchased  at  his  own  sale  or  the 
purchase  was  in  his  interest  can  be  objected  to  only  by  the  mort- 
gagor and  those  claiming  under  him  by  either  redeeming  or  offering 
to  redeem  within  a  reasonable  time:  Payton  v.  McPhaul,  128  Ga.  510, 
58  S.  E.  50,  11  Ann.  Cas.  163;  and  in  some  instances  b.v  having  the 
property  again  offered  for  sale:  Austin  v.  Stewart,  126  N.  C.  525,  36 
S.  E.  37;  third,  that  the  mortgage  may  contain  a  provision  author- 
izing the  mortgagee  to  purchase  at  his  sale,  or  his  so  doing  may  be 
otherwise  consented  to  or  authorized  by  the  mortgagor,  in  which 
event  the  sale  is  not  voidable  except  upon  proof  of  facts  which 
would  invalidate  it  had  a  third  person  become  the  purchaser:  Smith 
V.  Lusk,  119  Ala.  394,  24  South.  256;  Mutual  L.  &  B.  Co.  v.  Haas, 
100  Ga.  Ill,  62  Am.  St.  Rep.  317,  27  S.  E.  980;  Standback  v.  Thorn- 
ton, 106  Ga.  81,  31  S.  E.  805;  Dexter  v.  Shepard,  117  Mass.  480; 
Medsker  v.  Swaney,  45  Mo.  273;  Lewis  v.  Duane,  69  Hun,  28,  23 
N.  Y.  Supp.  433;  Dawkins  v.  Patterson,  87  N.  C.  384;  and,  in  some 
of  the  states,  the  mortgagee  is  authorized  to  purchase  at  his  own 
sale,  though  the  mortgage  does  not  expressly  confer  that  power  and 
the  mortgagor  has  not  consented  to  the  purchase:  Palmer  v.  Young, 
96  Ga.  246,  51  Am.  St.  Rep.  136,  22  S.  E.  928;  Galvin  v.  Newton,  19 
R.  I.  176,  36  Atl.  3;  Howard  v.  Davis,  6  Tex.  174, 

h.  Pledgees. — The  rules  respecting  sales  by  pledgees  and  the  pur- 
chases thereat  by  themselves  appear  to  be  precisely  the  same  as  in 
the  case  of  mortgagees.  Statutes  have  been  enacted  expressly  author- 
izing the  pledgee  to  purchase  at  his  own  sale  when  it  is  made  at 
public  auction:  Cal.  Civ.  Code,  sec.  3010;  Lowe  v.  Ozmun,  3  Cal. 
App.  387,  86  Pac.  729.  In  the  absence  of  such  a  statute,  his  pur- 
chase is  improper,  and  its  impropriety  is  because  it  is  his  duty  to 
sell  for  the  highest  sum  he  can  obtain,  and  this  duty  will  presump- 
tively conflict  with  his  interest  in  securing  the  property  at  a  lower 
price.  In  the  absence  of  a  statute  or  of  a  contract  authorizing  it, 
it  may  be  said,  in  general  terms,  that  a  pledgee  has  no  right  to  pur- 
chase at  his  own  sale:  Wright  v.  Ross,  36  Cal.  414;  Bank  of  Old 
Dominion  v.  Dubuque  etc.  R.  R.  Co.,  8  Iowa,  277,  74  Am.  Dec.  302; 
Stokes  V.  Frazier,  72  111.  428;  Bryson  v.  Rayner,  25  Md.  424,  90 
Am.  Dec.  69;  Middlesex  Bank  v.  Minot,  4  Met.  325;  Lord  v.  Hartford^ 
175  Mass.  320,  56  N.  E.  609;  Greer  v.  Lafayette  C.  B.,  128  Mo.  559, 
30  S.  W.  319;  Thomas  v.  Gilbert  (Or.),  101  Pac.  393,  note.  Never- 
theless, the  contract  of  pledge  may  provide*  for  a  purchase  by  the 
pledgee,  or  such  purchase  may  be  sanctioned  by  the  subsequent  con- 
tract or  assent  of  the  pledgor:  Barry  v.  American  W.  L.  &  C.  W., 
107  La.  236,  31  South.  733;  Appleton  v.  Turnbull,  84  Me.  72;  Man- 
ning v.  Shriver,  79  Md.  41,  28  Atl.  899;  Chouteau  v.  Allen,  70  Mo. 
290;  Fidelity  I.  T.  &  S.  D.  Co.  v.  Roanoke  I.  Co.,  81  Fed.  439;  though 
if  not  so  sanctioned  or  consented  to,  his  purchase  is  not  absolutely 
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void.  The  title  of  the  purchaser  is  good  as  against  every  person  other 
than  the  original  pledgor  and  his  successor  in  interest.  The  sale 
does  not  amount  to  a  conversion  of  the  pledged  property.  It  remains 
in  the  hands  of  the  purchasing  pledgee,  subject  to  the  pledge  at  all 
events,  and  the  title  may  become  perfect  by  the  express  or  implied 
ratification  of  the  pledgor  on  his  failure  within  a  reasonable  time 
to  show  that  he  does  not  acquiesce  in  the  sale:  Hill  v.  Finigan,  77 
Cal.  287,  11  Am.  St.  Eep.  279,  19  Pac.  494;  Stokes  v.  Frazier,  72  111. 
428;  Killian  v.  Hoffman,  6  111.  App.  200;  Downer  v.  Whittier,  144 
Mass.  448,  11  N.  E.  585;  Guinzberg  v.  H.  W.  Downs  Co.,  165  Mass. 
467,  52  Am.  St.  Eep.  525,  43  N.  E.  195;  Thomas  v.  Gilbert  (Or.),  101 
Pac.  393;  Farmers'  L.  &  T.  Co.  v.  Toledo  &  S.  H.  R.  Co.,  4  C.  C.  A. 
459,  54  Fed.  759;  First  N.  B.  v.  Eush,  29  C.  C.  A.  333,  85  Fed.  539. 
He  cannot  permanently  hold  the  vantage  ground  of  being  able  to 
rely  upon  the  sale  as  producing  a  complete  or  partial  satisfaction  of 
his  debt,  and  on  the  other  hand,  if  he  so  wishes,  avoid  the  sale  on 
the  occurrence  of  more  favorable  conditions.  Precisely  what  inac- 
tion or  laches  constitute  an  irrevocable  ratification  cannot  be  stated, 
but  it  is  clear  that  time  alone,  and  sometimes  a  short  time,  without 
objection  on  the  part  of  the  pledgor,  may  be  sufficient  to  entitle 
the  purchasing  pledgee  to  hold  the  property  free  from  the  contract  of 
pledge:  Hill  v.  Finigan,  77  Cal.  267,  11  Am.  St.  Rep.  279,  19  Pac. 
494;  Carroll  v.  Mullanphy  S.  B.,  8  Mo.  App.  249;  Swann  v.  Baxter, 
36  Misc.  Rep.  233,  73  N.  Y.  Supp.  336;  Thomas  v.  Gilbert  (Or.),  101 
Pac.  393;  Hayward  v.  Eliot  National  Bank,  96  U.  S.  611,  24  L.  ed. 
855.  Though  the  ordinary  remedy  of  a  dissatisfied  pledgee  is  by  some 
proceeding  to  set  aside  the  sale  or  to  compel  the  application  of  the 
pledged  property  to  the  payment  of  the  debt  by  some  unobjectionable 
proceeding,  yet  if  the  purchasing  pledgee  has  sold  the  property  to 
a  third  person,  then  an  action  may  be  maintained  against  him  for 
its  value:  Lord  v.  Hartford,  175  Mass.  320,  56  N.  E.  609. 

The  disqualification  of  the  pledgee  to  purchase  at  his  own  salt> 
does  not  extend  to  a  corporation  of  which  he  may  be  a  stockholder. 
His  interest  in  the  sale  as  such  stockholder  in  no  way  affects  the  right 
of  the  corporation  to  hold  the  property  purchased:  Crescent  City 
Bank   v.   Carpenter,   26   Ind.    108. 

Though  the  pledgee  was  by  contract  or  otherwise  authorized  to 
purchase  at  his  own  sale,  he  must  show  the  utmost  good  faith  in 
making  it  and  in  the  proceeding  leading  up  to  it.  Otherwise  it  may 
be  set  aside:  Perkins  v.  Applegate,  27  Ky.  Law  Rep.  522,  85  S.  W. 
723;  and  there  are  decisions  which  go  very  far  toward  supporting 
the  conclusion  that  the  pledgor  may  be  granted  relief  because  of  cir- 
cumstances of  unusual  hardship  or  oppression:  Foote  v.  Utah  C.  &  S. 
Bank,  17  Utah,  283,  54  Pac.  104;  Muhlenberg  v.  City  of  Tacoma,  25 
Wash,  36,  64  Pac.  925, 

i.  Assignees  for  the  Benefit  of  Creditors. — An  assignee  for  the  ben- 
efit of  creditors  is  so  clearly  a  trustee  and  subject  to  what  we  have 
written  under  the  heading  of  trustees  that  we  might  well  leave  this 
class  of  trustees  with  the  assumption  that  their  qualification  or  dis- 
qualification to  purchase  the  trust  property  would  be  understood  to 
be  controlled  by  the  rules  applicable  to  other  trusts  and  trustees. 
To  the  same  extent  as  other  trustees,  they  are  forbidden  to  become 
purchasers  of  trust  property,  whether  directly  or  indirectly,  at  sales 
made  by  themselves:   In  re  Black,  13  Daly,  21;   Smith  v.  Hamilton, 
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43  App.  Div.  17,  59  N.  Y.  Supp.  521;  Elliott  v.  Pool,  56  N.  C.  17; 
Campbell  v.  McLain,  51  Pa.  200;  Hammond  v.  Stanton,  4  K.  I.  65; 
Nabours  v.  McCord,  36  Tex.  Civ.  App.  504,  75  S.  W.  827;  Geisse  v. 
Beall,  3  Wis.  367.  An  assignee  is  bound  by  his  purchase.  Hence,  if 
he  employs  a  bidder  to  run  up  the  property  at  an  auction  sale,  the 
creditors  may  compel  the  assignee  to  account  for  the  amount  of  the 
bid:  Hartwell  v.  Gurney,  16  R.  I.  78,  13  Atl.  113.  His  sale  to  him- 
self or  in  his  interest  is  not  void:  Smith  v.  Hamilton,  43  App.  Div. 
17,  59  N.  Y.  Supp.  521.  It  is  nevertheless  voidable  at  the  election  of 
the  creditors  and  others  who  are  entitled  to  an  impartial  execution  of 
the  trust,  and  they  may  compel  him  either  to  continue  to  hold  the 
property  as  in  trust  for  them:  Campbell  v.  McLain,  51  Pa.  200;  or  to 
make  a  new  sale  thereof  for  their  benefit:  Hammond  v.  Stanton,  4 
E.  I.  65;  Xabours  v.  McCord,  97  Tex.  526,  80  S.  W.  595;  or  to  account 
for  the  profits  if  he  has  disposed  of  the  property:  Farrar  v.  Farley, 
3  S.  C.  11.  It  has  been  held  that  even  if  the  assignee  purchases  at 
a  foreclosure  sale,  he  will  be  deemed  to  have  done  so  in  trust  for 
the  creditors:  Chapin  v.  Weed,  Clarke  Ch.  464.  This  is  an  extreme 
view.  He  is  probably  entitled  to  purchase  for  himself  at  a  fore- 
closure or  oiher  sale  made  by  some  other  oflQcer  where  such  pur- 
chase is  necessary  to  protect  some  interest  of  his  own,  as  where  he 
is  one  of  the  creditors  for  whose  benefit  the  assignment  was  made 
or  must  operate:  Leavell  v.  Leavell,  4  Ky.  Law  Eep.  889.  It  has  been 
further  held  that  he  has  power  to  foreclose  by  advertisement  a  mort- 
gage made  by  his  assignor,  and  to  become  a  good  faith  purchaser  at 
the  sale:  Thompson  v.  Browne,  10  S.  D.  344,  73  N.  W.  194.  When- 
ever he  has  not  been  guilty  of  any  actual  fraud,  the  assignee,  though 
purchasing  the  property  at  less  than  its  value,  must  be  treated  upon 
equitable  principles,  and  is  entitled  to  have  bona  fide  debts  due  him 
from  his  assignor  satisfied  out  of  the  increased  price  of  property  real- 
ized at  a  resale  made  at  the  instance  of  unsecured  creditors:  Elliott 
v.  Pool,  59  N.  C.  42.  When  his  trust  ceases,  he  occupies  the  same 
relation  to  the  trust  property  as  any  stranger,  and  may  become  its 
owner  by  purchase  or  otherwise:  In  re  Shotwell,  49  Minn.  170,  51 
N.  W.  909,  52  N.  W.  1078. 

j.  Attorneys  at  Law. 
1.  Principles  Applicable  to. — An  attorney  at  law  employed  by 
the  parties  to  the  proceeding,  or  either  of  them,  is  not  a  trustee,  nor 
does  he  possess  or  exercise  a  power  of  sale,  and  yet  his  becoming  a 
purchaser  at  a  sale  resulting  from  any  action  or  proceeding  conducted 
by  him  is  looked  upon  with  suspicion,  and  has  sometimes  been  said 
to  be  void:  West  v.  Waddill,  33  Ark.  575;  Cunningham  v.  Jones,  37 
Kan.  447,  1  Am.  St.  Rep.  257,  15  Pac.  572;  though  probably  the  court 
employing  this  word  did  not  attend  closely  to  its  signification.  This 
suspicion  results  from  the  fact  that  the  position  of  an  attorney  is 
fiduciary  in  the  highest  sense,  and  from  the  further  fact  that  it  is 
easy  for  him  to  collude  with  his  client  for  the  purpose  of  purchasing 
some  interest  which  he  represents,  and,  on  the  other  hand,  the  at- 
torney, having  the  absolute  confidence  of  his  client,  may  easily  do 
him  great  harm  if  allowed  to  act  in  hostility  to  his  interest.  Of 
course,  it  is  absurd  to  characterize  the  sale  to  an  attorney  as  void 
or  even  to  deny  absolutely  the  right  of  the  attorney  to  purchase: 
Leach    v.   Fowler's   Devisees,    22    Ark.    143;    Devinney    v.    liorris,    8 
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Watts,  314;  Le  Conte  v,  Irwin,  19  S.  C.  554;  Pacific  E.  E.  Co.  v. 
Ketchum,  101  U.  S.  289,  25  L.  ed.  932.  No  one  but  his  client  can 
object  to  it  on  the  ground  that  it  was  made  by  an  attorney,  and  if 
by  the  statutes  of  the  state  an  execution  or  judicial  sale  cuts  off  all 
other  encumbrances,  this  effect  will  result  though  the  purchaser  was 
an  attorney  of  one  of  the  parties:  Saunders  v.  Gould,  124  Pa.  237, 
16  Atl.  807.  If  the  purchaser  was  the  attorney  of  the  judgment  cred- 
itor, and  the  amount  of  the  bid  fully  satisfied  the  judgment,  the 
creditor  cannot  have  been  injured  by  the  action  of  his  attorney  and 
has  no  cause  for  complaint:  Leisinring  v.  Black,  5  Watts,  303,  30 
Am.  Dec.  322;  Jones  v.  Martin,  26  Tex.  57,  80  Am.  Dec.  641.  Attor- 
neys, however,  have  duties  to  perform,  the  performance  of  which 
they  may  be  led  to  neglect  if  they  can  bid  at  compulsory  sales  with- 
out being  subject  to  having  their  action  questioned  and  themselves 
called  to  account  by  the  persons  whose  interests  they  may  have  been 
led  to  sacrifice  for  their  own  profit.  If  the  attorney  represents  some 
person  or  municipality,  which  in  turn  represents  interests  not  fully 
able  to  protect  themselves,  the  possibility  that  the  adverse  action  on 
the  part  of  the  attorney  was  against  public  policy  is  much  strength- 
ened, as  where  he  represents  an  administrator  procuring  a  decree 
authorizing  a  sale  of  the  estate  of  a  decedent:  West  v.  Waddill,  33 
Ark.  575;  In  re  Taylor  Orphan  Asylum,  36  Wis.  534;  or  a  municipality 
foreclosing  a  street  assessment  or  other  lien:  Eoger  v.  Whitham,  56 
Wash.  190,  134  Am.  St.  Eep.  1105,  105  Pac.  628;  or  where  he  repre- 
sents all  the  parties  to  the  suit:  Kreitzer  v.  Crovatt,  94  Ga.  694,  21 
S.  E.  585;  Burke  v.  Daly,  14  Mo.  App.  542.  In  all  of  these  cases, 
while  it  is  not  accurate  to  say  that  the  purchase  by  an  attorney  is 
void,  it  is  true  that  very  slight  circumstances  will  be  sufficient  to 
overthrow  it  on  proper  and  timely  assault. 

There  is  an  apparent  conflict  of  decisions  respecting  the  right  of 
an  attorney  either  prosecuting  or  defending  a  suit  seeking  a  sale  of 
property  in  the  enforcement  of  some  lien  or  the  collection  of  some 
debt  due  himself  to  become  purchaser  at  the  sale,  but  on  exam- 
ination, it  will  probably  be  found  rather  to  be  a  conflict  of  language 
as  applied  to  widely  different  circumstances  than  any  real  conflict  in 
the  principles  asserted.  Thus,  there  are  many  decisions  aflirming 
that  in  the  cases  under  consideration  the  conduct  of  the  attorney 
was  not  improper,  and  the  title  acquired  by  him  not  assailable: 
Fisher  v.  Mclnerney,  137  Cal.  28,  92  Am.  St.  Eep.  68,  69  Pac.  G22,. 
907;  Hess  v.  Voss,  52  111.  472;  Cavender  v.  Smith's  Heirs,  1  Iowa,  306; 
Caldwell  v.  Bigger,  76  Kan.  49,  90  Pac.  1095;  Eelf  v.  Ives,  10  La. 
510;  Hyams  v.  Herndon,  36  La.  Ann.  879;  Grayson  v.  Weddle,  63  Mo. 
523;  Holland  T.  Co.  v.  Hogan,  63  Hun,  631,  17  N,  Y.  Supp.  919;. 
Saunders  v.  Gould,  124  Pa.  237,  16  Atl.  807;  Le  Conte  v.  Irwin,  1& 
S.  C.  554;  McKenna  v.  Van  Blarcom,  109  Wis.  271,  83  Am.  St. 
Eep.  895,  85  N.  W.  322;  The  Euby,  38  Ped.  622;  and  many  other 
decisions  denying  that  in  the  particular  cases  before  the  court  the 
action  of  the  attorney  could  not  be  sustained  as  against  the  assault 
of  his  client:  Mansfield  v.  Wallace,  217  111.  610,  75  N.  E.  682;  Harper 
V.  Perry,  28  Iowa,  57;  Dyer  v.  Shurtleff,  112  Mass.  165,  17  Am.  Eep. 
77;  Gott  V.  Brigham,  41  Mich.  227,  2  N.  W.  5;  Newcomb  v.  Brooks, 
16  W.  Va.  32;  Keenan  v.  Scott,  64  W.  Va.  137,  61  S.  E.  806;  Manning 
v.  Hayden,  5  Saw.  360,  Fed.  Cas.  No.  9,043;  Garinger  v.  Palmer,  126 
Fed.    906,    61    C.    C.    A.    436.     It    will    generally    be    found,    however. 
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on  examining  the  decisions  of  the  first  class  that  it  appeared  to  the 
court  that  the  sale  had  been  openly  and  fairly  conducted  and  that 
no  undue  advantage  could  have  accrued  to  the  purchaser  from  the 
fact  of  his  being  the  attorney,  nor  could  his  position  of  purchaser 
have  caused  him  to  shirk  his  duties  as  an  attorney;  and  an  exam- 
ination of  the  decisions  of  the  second  class  will  show  that  in  nearly, 
if  not  all,  of  them,  there  were  circumstances  of  suspicion,  or  some 
neglect  of  duty  probably  operating  in  favor  of  the  attorney,  or  that 
his  being  a  purchaser  was  inconsistent  with  his  duty  to  seek  to 
avoid  the  confirmation  of  the  sale  if  the  price  were  inadequate. 

Consent  of  the  client,  express  or  implied,  that  the  attorney  shall 
purchase  at  an  execution  sale  is  generally  a  suflicient  answer  to  a 
subsequent  objection:  Page  v.  Stubbs,  39  Iowa,  537.  If  the  client, 
being  fully  advised  of  all  the  facts,  refuses  to  take  any  action,  his 
assent  is  not  necessary  to  the  attorney's  purchase:  Webber  v.  Wanne- 
maker,  39  Colo.  425,  89  Pac.  780.  It  has  been  said  that  it  is  doubt- 
ful whether  an  attorney  can,  even  with  the  consent  of  the  client, 
purchase  property  sold  for  the  benefit  of  the  latter  at  an  execution  or 
judicial  sale:  Newcomb  v.  Brooks,  16  W.  Va.  32;  but  we  think  this 
doubt  is  not  worthy  of  consideration,  except  where  the  client  appear? 
to  have  been  the  victim  of  some  fraudulent  device  on  the  part 
of  the  attorney:  Linsley  v.  Sinclair,  24  Mich.  380;  or  the  party  is 
incompetent  either  to  purchase  for  himself  or  to  give  his  consent  to 
the  attorney  to  do  so.  Thus,  if  the  attorney  is  employed  by  an 
administrator  and  agrees  with  the  latter  that  the  attorney  shall 
purchase  at  a  sale  of  the  property  of  the  decedent  and  that  the  at- 
torney and  the  administrator  shall  share  in  the  profits  of  the  pur- 
chase or  divide  the  property  between  them,  of  course  the  purchase 
cannot  stand,  because  it  is  in  the  interest  of  the  administrator  when 
both  he  and  the  attorney  are  under  obligation  to  make  the  property 
realize  the  highest  sum  that  can  be  obtained  from  the  sale:  Handlin 
V.  Davis,  81  Ky.  34. 

2,  Bemedies  Against. — If  it  were  true,  as  has  sometimes  been 
said,  that  a  purchase  by  an  attorney  is  void,  it  would  not  be  neces- 
sary to  consider  the  remedies  to  be  applied  to  prevent  his  purchase 
from  becoming  and  remaining  operative,  but  because  the  purchase  is 
not  void,  it  is  essential  that  the  party  having  the  right  to  complain 
of  it  shall  take  prompt  as  well  as  appropriate  action  for  his  own 
protection.  The  general  statement  is  often  made,  and  if  properly 
applied,  is  true,  that  a  purchase  of  property  at  an  execution  or  judicial 
sale  by  an  attorney  of  the  judgment  creditor  may,  at  the  latter's 
election,  be  deemed  to  have  been  made  for  his  benefit.  In  other 
words,  the  purchaser  becomes  a  trustee  of  his  client  and  holds  the 
property  in  trust  for  the  latter:  Pearce  v.  Gamble,  72  Ala.  341; 
Crayton  v.  Spullock,  87  Ga.  326,  13  S.  E.  561;  Moore  v.  Bracken,  27 
111.  23;  Alwood  v.  Mansfield,  59  111.  496;  McDowell  v.  Milroy,  69  111. 
498;  Harper  v.  Perry,  28  Iowa,  57;  Cunningham  v.  Jones,  37  Kan. 
477,  1  Am.  St.  Eep.  257,  15  Pac.  572;  Johnson  v.  Outlaw,  56  Miss. 
541;  Edwards  v.  Gottschalk,  25  Mo.  App.  549;  Aultman,  Miller  & 
Co.  V.  Loring,  76  Mo.  App.  66;  Case  v.  Carroll,  35  N.  Y.  385;  Wade  v. 
Pettibone,  11  Ohio,  57,  37  Am.  Dec.  408,  14  Ohio,  557;  Downey  v. 
Gerrard,  3  Grant  Cas.  64;  Henry  v.  Eaiman,  25  Pa.  354,  64  Am.  Dec. 
703;  Wheeler  v.  Willard,  44  Vt.  640;  Manning  v.  Hay  den,  5  Saw. 
360,  Fed.  Cas.  No.  9,'043;  Stanwood  v.  Wishard,  134  Fed.  959;  Stock- 
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ton  V.  Ford,  11  How.  232,  13  L.  ed.  676.  This,  however,  does  not 
place  the  client  in  the  same  position  as  if  the  trust  were  formally 
declared  in  his  favor  by  some  declaration  setting  out  the  terms  upon 
which  the  property  is  to  be  held  and  disposed  of  or  used  for  the 
beneficiary.  The  client  must  by  some  proceeding  elect  that  the  trust 
shall  exist  in  his  favor.  He  must  claim  the  benefit  of  the  purchase, 
offer  to  incur  the  expense  thereof  and  do  whatever  else  equity  may 
require.  Sometimes  the  equity  may  be  worked  out  by  merely  re- 
quiring the  attorney  to  account  with  his  client  for  the  profits  of  prop- 
erty purchased  and  afterward  disposed  of:  Wakeman  v.  Dodd,  27 
N.  J.  Eq.  564. 

The  usual  mode  of  seeking  relief  from  a  purchase  by  an  attorney 
is  by  motion  or  suit  to  set  aside  the  sale.  Either,  if  promptly 
instituted,  is  likely  to  prove  successful  unless  the  attorney  affirm- 
atively shows  that  his  action  was  entirely  proper  and  that  no  advan- 
tage was  taken  of  the  party  complaining:  Valentine  v.  Stewart,  15 
Cal.  387;  Phillips  v.  Phillips'  Admr.,  26  Ky.  Law  Kep.  145,  80  S.  W. 
826;  Bliss  v.  Prichard,  67  Mo.  181;  Levara  v.  McNeny,  73  Neb.  414, 
102  N.  W.  1042;  Johnstone  v.  O'Connor,  162  N.  Y.  639,  57  N.  E.  1113; 
Hare  v.  DeYoung,  39  Misc.  Eep.  366,  79  N.  Y.  Supp.  868;  Gooch  v. 
Peebles,  105  N.  C.  411,  11  S.  E.  415. 

Inadequacy  of  price,  especially  if  extreme,  is  likely  to  prove  irre- 
sistible, if  accompanied  by  special  facts  showing  that  the  attorney  in 
some  way  neglected  his  duty:  Howell's  Heirs  v.  McCreery's  Heirs,  7 
Dana,  388;  Busey  v.  Hardin,  2  B.  Mon.  407;  Smith  v.  Thompson's 
Heirs,  7  B.  Mon.  305;  Gilbert  v.  Murphey,  103  Fed.  520;  and  the 
circumstances  may  be  such  that  the  sale  will  be  set  aside  without 
regard  to  the  adequacy  of  the  price:  Newcomb  v.  Brooks,  16  W.  Va. 
32.  The  general  attitude  of  courts  toward  purchases  by  attorneys 
is  well  stated  in  Busey  v.  Hardin,  2  B.  Mon.  407,  as  follows:  "The 
attorney  being  himself,  to  some  extent,  implicated  in  the  manage- 
ment of  the  sale,  must  show  that  it  is  perfectly  fair — that  the  spirit 
and  true  intent  of  the  decree  has  been  complied  with,  and  that  due 
regard  has  been  paid  to  the  interest  of  all  concerned,  by  making  such 
effort  as  the  circumstances  indicate  to  be  fair  and  reasonable  to  get 
the  best  price  that  can  be  procured  for  the  property.  And  surely 
if  the  circumstances  demonstrate  that  a  fair  and  reasonable  effort 
has  not  been  made  to  get  the  best  price,  and  that  in  consequence  of 
this  failure,  the  attorney  has  been  able  to  make  a  great  speculation 
with  a  corresponding  loss  to  the  party  on  the  other  side,  neither  the 
principles  of  equity  nor  that  policy  which  consults  the  stability  of 
judicial  sales,  and  the  confidence  which  should  be  reposed  in  them, 
requires  that  the  attorney  should  be  confirmed  in  his  speculation,  and 
especially  if  the  disaffirmance  of  the  sale  could  be  attended  with  no 
injury,  not  even  the  injury  of  delay  to  the  party  to  whose  benefit 
the  sale  is  decreed":  Eoger  v.  Witham,  56  Wash.  190,  134  Am.  St. 
Kep.  1105,  105  Pac.  628. 

3.  Right  to  Protect  Their  Own  Interest. — Doubtless  attorneys  at 
law,  like  trustees,  administrators,  guardians  and  others  usually  dis- 
qualified to  purchase  at  judicial  sales,  may  do  so  if  necessary  for  the 
protection  of  their  own  interests.  If  for  any  reason  they  find  it 
necessary  to  maintain  actions  and  recover  judgments  against  their 
late  clients,  as,  for  instance,  for  an  amount  due  for  compensation 
for  services  rendered,  the  I'acf  that  the  judgment  arose  out  of  the 
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relation  of  attorney  and  client  constitutes  no  reason  for  denying 
the  right  of  the  attorney  to  purchase  in  satisfaction  of  his  own  judg- 
ment the  property  of  his  former  client:  Patterson  v.  Drake,  126 
Ga.  478,  55  S.  E.  175. 

k.  Cotenants  and  Others  Having  a  Joint  Interest. — A  cotenant, 
irrespective  of  the  origin  or  mode  of  creating  the  cotenancy,  is  not 
disqualified  from  purchasing  the  interest  of  any  of  his  cotenants  at 
an  execution  or  judicial  sale:  Brittin  v.  Handy,  20  Ark.  381,  73  Am. 
Dec.  497;  Bank  of  Pine  Bluff  v.  Levi,  90  Ark.  166,  118  S.  W.  250; 
Gunter  v.  Laffan,  7  Cal.  588;  Burr  v.  Mueller,  65  111.  258;  Baird  v. 
Baird's  Heirs,  21  N.  C.  524,  31  Am.  Dec.  399;  or  the  interest  of  all 
at  a  sale  for  partition:  Connor  v.  McCoy,  83  S.  C.  165,  65  S.  E.  257. 
If,  however,  the  sale  is  made  in  satisfaction  of  a  debt  which  all  are 
equally  obligated  to  discharge,  it  is  doubtful  if  either  cotenant  can 
by  his  purchase  acquire  any  right  param6unt  to  the  right  of  his 
cotenants,  on  reasonably  prompt  action,  to  be  restored  to  their  estate 
by  paying  their  share  of  the  moneys  necessarily  expended  in  effecting 
the  purchase:  Gibson  v.  Winslow,  46  Pa.  380,  84  Am.  Dec.  552.  If, 
however,  one  of  the  cotenants  is  appointed  a  commissioner  to  sell 
the  property,  he  may  be  considered  in  the  light  of  his  new  duties  and 
precluded  from  speculating  in  the  property  for  his  own  benefit  or 
doing  any  act  detrimental  to  the  interest  of  his  cotenants:  Tuttle  v. 
Tuttle,  146  N.  C.  484,  125  Am.  St.  Eep.  481,  59  S.  E.  1008.  Even 
then  we  think  him  entitled  to  invoke  the  rule  sanctioning  the  pur- 
chase by  trustees  when  necessary  to  the  protection  of  their  own  in- 
terests. 

A  partner  may  purchase  the  property  of  a  copartner  under  an  exe- 
cution against  the  latter:  Bradbury  v.  Barnes,  19  Cal.  120;  Mathis  v. 
StufBebeam,  94  111.  481.  Of  this  there  can  be  no  doubt,  but  doubt 
there  well  may  be — and  the  decisions  have  not  removed  it — of  the 
effect  of  the  purchase  by  a  partner  or  other  joint  obligor  under  a 
judgment  for  which  he  is  personally  jointly  liable  with  his  partners 
or  other  co-obligors.  In  Missouri  equity  regards  the  title  as  un- 
affected by  this  sale:  Evans  v.  Gibson,  29  Mo.  223,  77  Am.  Dec.  565. 
In  the  other  states,  speaking  upon  this  subject,  the  purchase  is  sus- 
tained, probably  leaving  the  other  co-obligors  a  right  of  action  against 
the  purchaser  for  his  share  of  the  obligation  which  has  been  dis- 
charged by  the  sale:  Kilgo  v.  Castleberry,  38  Ga.  512,  95  Am.  Dec. 
406;  Doe  v.  Parker,  3  Smedes  &  M.  114,  41  Am.  Dec.  614;  Neilson  v. 
Neilson,  5  Barb.  565;  Baird  v.  Baird's  Heirs,  21  N.  C.  524,  31  Am. 
Dee.  399;  Gibson  v.  Winslow,  38  Pa.  49;  Grimeg  v.  Hobson,  46  Tex. 
416. 

1.  Husbands  and  Wives. — Either  husbands  and  wives  have  rarely 
purchased  at  compulsory  sales  of  the  property  of  their  spouses,  or 
else  the  one  whose  property  was  purchased  has  generally  been  ready 
to  acquiesce,  and  hence  the  question  of  the  right  to  purchase  has 
seldom  been  presented  for  judicial  consideration.  Undoubtedly 
neither  will  be  permitted  to  perpetrate  a  fraud  on  the  other  through 
or  because  of  the  confidence  of  the  marital  relation,  but,  when  free 
from  fraud,  each,  we  think,  may  purchase  at  an  execution  sale  of  the 
property  of  the  other  if  not  prevented  by  some  express  statutory  dec- 
laration in  force  at  the  place  of  the  sale,  or  a  declaration  surviving 
from  the  common  law  and  making  such  a  unity  of  the  two  in  the 
Am.  St.  Rep.,  Vol.  136 — 52 
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eyes  of  the  law  as  to  preclude  the  wife  from  doing  business  at  all, 
or  more  especially,  from  transacting  business  with  her  husband. 
Otherwise  she  may  purchase  his  land  at  an  execution  sale  against  him, 
and  if  she  pa^s  the  price  out  of  her  own  property,  his  creditors  have 
no  cause  to  object:  Bracken  v.  Milner,  99  Mo.  App.  187,  73  S.  W. 
225;  see  post,  II,  c,  2,  and  d,  3. 

m.  Parties  to  the  Action  or  Proceeding. — ^In  England  any  party  to 
a  proceeding  in  chancery  who  desired  to  bid  applied  to  the  court  and 
obtained  leave  so  to  do.  Bidding  without  such  leave  was  generally 
improper,  because  the  conduct  of  the  proceedings  was  usually  given 
to  some  of  the  parties,  and  the  bidding  by  any  without  leave  of  the 
court  was  somewhat  analogous  to  the  bidding  by  a  sheriff  or  officer 
conducting  the  sale:  Freeman  on  Executions,  sec.  292.  "We  know  of 
no  disqualification  in  this  country  against  a  party  to  the  proceeding 
becoming  a  bidder  and  being  accepted  as  a  purchaser,  though  doubt 
may  sometimes  arise  respecting  the  effect  of  his  having  done  so.  If 
he  is  the  party  in  whose  favor  the  judgment  is,  his  becoming  a  pur- 
chaser may  be  necessary  to  prevent  a  sale  at  an  inadequate  price  and 
the  consequent  sacrifice  of  his  interest.  If  he  is  one  of  two  or  more 
defendants,  he  may,  as  we  have  already  shown,  be  a  purchaser,  though 
the  judgment  is  upon  a  demand  which  he  as  much  as  any  other  de- 
fendant is  obligated  to  discharge.  In  the  case  of  a  sole  defendant, 
his  purchase  must,  ordinarily,  amount  to  no  more  than  a  payment 
of  the  judgment.  It  has  been  said  that  a  bid  at  a  sheriff's  sale  for 
the  use  or  in  behalf  of  the  defendant  in  execution  is  a  fraud  in  the 
law:  Flowers  v.  Sproule,  2  A.  K.  Marsh.  54;  but  why  it  was  such 
was  not  clearly  explained.  It  seems  that  a  mortgagor  may  always 
purchase  At  the  mortgage  foreclosure  sale:  Coleman  v.  McKee,  24 
E.  I.  596,  54  Atl.  374.  If  so,  we  assume,  though  the  decision  cited 
does  not  so  state,  that  he  must,  as  would  any  other  purchaser,  obtain 
title  relating  to  the  execution  of  the  mortgage,  and,  therefore,  para- 
mount to  any  subsequent  liens  or  conveyances. 


McINTOSH    V.    NORTH    STATE     FIRE     INSURANCE 

COMPANY. 

[152  N.  C.  50,  67  S.  E.  45.] 

FIBE  INSURANCE — Insurable  Interest  of  Husband. — A  man 
who  marries  a  widow  having  a  dower  interest  in  land,  and  at  his 
own  expense  repairs  or  constructs  a  house  thereon,  is  not  an  "uncon- 
ditional or  sole  owner,"  and  in  fact  has  no  legal  or  equitable  estate 
in  the  land.  He  cannot  recover  on  a  standard  policy  of  insurance 
on  the  building  in  which  he  is  the  sole  beneficiary,     (p.  819.) 

FIBE  INSURANCE. — Equity  will  Entertain  a  Bill  to  Reform 
a  Policy  of  fire  insurance  after  a  loss  has  occurred,  on  the  ground 
that  by  mutual  mistake,  or  error  of  the  draftsman,  the  wrong  person, 
who  is  not  the  owner,  is  named  as  beneficiary,     (p.  819.) 

W.  D.  Mclver  and  R.  A.  Nunn,  for  the  plaintiffs. 
Simmons  and  Ward  &  Allen,  for  the  defendant. 


i\rarch,  1910.]     McIntosh  v.  North  State  F.  Ins.  Co.    819 

'^  BROWN,  J.  This  action  appears  from  the  complaint 
to  be  brought  by  A.  H.  Mcintosh,  Sadie  and  Pearlie  Price, 
infants,  by  their  next  friend,  A.  H.  Mcintosh,  and  Sallie  Mc- 
intosh, wife  of  A,  H.  Mcintosh,  to  recover  for  a  loss  by  fire 
upon  a  standard  policy  of  insurance  in  which  A.  H.  ]McIntosh 
is  the  sole  beneficiary. 

From  the  complaint  it  appears  that  the  property  be- 
longed to  C.  R.  Price,  and  at  his  death  descended  to  his  two 
daughters,  the  infants  herein  named,  and  that  his  widow  has 
a  dower  interest  in  a  portion  of  it.  Plaintiff  A.  H.  Mcintosh 
married  the  widow,  and  afterward  at  his  own  expense  "re- 
paired, enlarged  and  constructed  a  house  on  his  wife's  part 
of  the  land,"  which  is  the  house  destroyed  by  fire  and  cov- 
ered by  the  policy  of  insurance. 

The  policy  is  referred  to  and  made  a  part  of  the  complaint. 
It  is  standard  in  form  and  contains  the  following  clause: 
"This  entire  policy  shall  be  void  if  the  insured  has  concealed 
or  misrepresented,  in  writing  or  otherwise,  any  material 
facts  or  circumstances  covering  this  insurance,  or  the  sub- 
ject thereof;  or  if  the  interest  of  the  insured  in  the  property 
be  not  truly  stated  herein;  ....  or  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  ownership ;  or 
if  the  subject  of  insurance  be  a  building  on  ground  not  owned 
'by  the  insured  in  fee  simple." 

1.  It  is  patent  that  upon  the  allegations  of  this  complaint 
A.  H.  Mcintosh  cannot  recover.  He  is  not  an  unconditional 
or  sole  owner.  In  fact,  he  has  no  legal  or  equitable  estate 
in  the  land:  Jordan  v.  Hanover  F.  Ins.  Co.,  151  N.  C.  341, 
66  S.  E.  206 ;  Weddington  v.  Piedmont  F.  Ins.  Co.,  141  N.  C. 
234,  54  S.  E.  271,  8  Ann.  Cas.  497 ;  Hayes  v.  United  States 
F.  Ins.  Co.,  132  N.  C.  702,  44  S.  E.  404;  Coggins  v.  Aetna 
F.  Ins.  Co.,  144  N.  C.  7,  119  Am.  St.  Rep.  924,  56  S.  E.  506; 
Cuthbertson  v.  North  Carolina  F.  Ins.  Co.,  96  N.  C.  480,  2 
S.  E.  258. 

2.  But  it  may  be  that  as  to  the  other  plaintiffs  the  com- 
plaint is  a  defective  statement  of  a  good  cause  of  action,  and 
that  it  may  be  made  plain  by  amendment.  A  bill  in  equity 
may  be  entertained  to  reform  a  written  policy  of  insurance 
after  the  loss  has  occurred,  upon  the  ground  that  it  does  not 
express  the  true  contract  entered  into  because  of  mutual  mis- 
take or  a  mistake  of  the  draftsman :  Snell  v.  Atlantic  F.  & 
M.  Ins.  Co.,  98  U.  S.  25,  25  L.  ed._  52.  ^  There  is  nothing 
sacred  about  an  insurance  policy  which  exempts  it  from  refor- 
mation under  the  same  equitable  doctrine  applied  to  all  other 
written  contracts. 

In  Henkle  v.  Insurance  Co.,  1  Ves.  Sr.  317,  27  Eng.  Rep. 
1055,  the  bill  sought  to  reform  a  written  policy  after  loss  had 
actually  happened,  upon  the  ground  that  it  did  not  express  the 
intent  of  the  contracting  parties.  Lord  Hardwieke  said:  "No 
doubt  but  this  court  has  jurisdiction  to  relieve  in  respect  of 
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a  plain  mistake  in  contracts  in  writing  as  well  as  against 
frauds  in  contracts,  so  that  if  reduced  to  writing  contrary  to 
the  intent  of  the  parties,  on  proper  proof,  it  would  be  recti- 
fied." 

If  the  plaintiffs  can  establish  by  the  proper  degree  of 
proof  that  this  contract  of  insurance  was  made  for  the  benefit 
of  the  wife  and  the  two  infants,  who  are  the  owners  of  the 
property,  and  that  by  mutual  mistake,  or  the  error  of  the 
draftsman,  A.  II.  Mcintosh  was  erroneously  made  the  bene- 
ficiary therein,  instead  of  the  other  plaintiffs,  they  will  have 
made  out  a  cause  of  action  which  will  entitle  them  to  a  refor- 
mation of  the  written  policy. 

The  cause  is  remanded,  to  the  end  that  the  plaintiffs  be 
allowed  to  file  another  complaint.  The  plaintiffs  will  be 
taxed  with  costs  of  this  court.  The  judgment  of  the  superior 
court  is  modified  and  affirmed. 


As  to  the  Mistakes  Which  will  Justify  Equity  in  correcting  or  can- 
celing a  written  instrument,  see  the  note  to  Steinmeyer  v.  Schroeppel, 
117  Am.  St.  Eep.  227.  Insurance  policies  may  be  reformed  by  suit 
in  equity:  Barnes  v.  Hekla  Fire  Ins.  Co.,  75  Iowa,  11,  9  Am.  St. 
Kep.  450;  Continental  Ins.  Co.  v.  Euckman,  127  111.  364,  11  Am. 
St.  Eep.  121;  Esch  Brothers  v.  Home  Ins.  Co.,  78  Iowa,  334,  16  Am. 
St.  Eep.  443;  Eastman  v.  Provident  Mut.  Eelief  Assn.,  65  N.  H.  176, 
23  Am.  St.  Eep.  29.  Thus  where  a  policy  of  insurance,  negotiated 
on  behalf  of  a  firm  by  an  individual  partner,  is  made  out  by  mis- 
take in  the  name  of  the  partner  applying  instead  of  the  partnership, 
a  court  of  equity  will  decree  its  reform  so  as  to  cover  the  partner- 
ship interest,  even  after  loss:  Keith  v.  Globe  Ins.  Co.,  52  111.  518,  4 
Am.  Eep.  624.  And  if,  after  the  death  of  a  person,  his  business  is 
carried  on  by  his  wife  or  other  successor  in  interest,  and  a  policy 
of  insurance  is  issued  in  such  name  either  by  accident,  mistake  or 
design,  it  is  not  necessary  to  go  into  equity  to  have  it  reformed,  but 
the  person  to  whom  it  was  issued  may  sue  thereon  in  his  true  name, 
averring  that  the  instrument  was  made  to  him  or  her  by  the  name 
appearing  therein:  Lumbermen's  Mut.  Ins.  Co.  v.  Bell,  166  111.  400, 
57  Am.  St.  Eep.  140. 

A  Husband  has  No  Insurable  Interest  in  a  house  which  he  builds 
at  his  own  expense  and  lives  in  with  his  wife  on  land  which  is  her 
separate  estate:  Tyree  v.  Virginia  Ins.  Co.,  55  W.  Va.  63,  104  Am, 
St.  £ep.  983,  and  note. 
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JOHNSTON  COUNTY  SAVINGS  BANK  v.   SCROGGIN 
DRUG  COMPANY. 

[152  N.  C.  142,  67  S.  E.  253.] 

BILIiS  AND  NOTES — Action  "by  Equitalile  Owner.— Where 
the  plaintiff  in  an  action  on  a  note  does  not  claim  to  be  a  holder  in 
due  course,  but  the  equitable  owner  of  the  paper,  he  can  recover, 
without  showing  a  written  indorsement,  subject  to  defenses  between 
the  maker  and  payee.  He  may  recover  by  the  production  of  the  note 
at  the  trial,  which  is  prima  facie  oroof  of  his  ownership.  And  this 
rule  is  not  confined  to  negotiable  instruments,     (p.  822.) 

AGENCY. — Persons  Dealing  With  an  Agent  Having  Limited 
Authority  must  ascertain  at  their  peril  the  extent  of  his  power  to 
act  for  his  principal,     (p.  824.) 

COEPORATION — Note  Executed  by  Manager — Ratification. — 
Where  a  manager  of  a  drug  company  gave  a  note  in  his  principal's 
behalf  for  articles  not  used  in  the  drug  business,  but  in  an  action 
thereon  there  is  evidence  tending  to  show  that  the  principal  has 
not  repudiated  the  act,  although  having  knowledge  thereof,  the  ques- 
tion of  ratification  is  for  the  jury.     (p.  825.) 

P.  II.  Cook  and  Frank  S.  Spruill,  for  the  plaintiff. 

Wm.  H,  Ruffin  and  "W.  H.  Yarborough,  Jr.,  for  the  defend- 
ant. 

**^  WALKER,  J.  This  action  was  brought  to  recover 
the  amount  of  a  note  for  $499.20,  payable  in  fixed  install- 
ments to  the  Equitable  Manufacturing  Company.  There  was 
written,  on  its  back,  an  indorsement  to  the  plaintiff,  but  there 
was  no  proof  introduced  by  the  plaintiff  of  the  genuineness 
of  the  indorsement,  the  court  ruling  that  the  production  of 
the  note  was  sufficient  to  show  that  the  plaintiff  was  its  equi- 
table owner,  without  any  proof  that  the  note  had  been  in- 
dorsed in  writing  to  it,  as  the  plaintiff  does  not  claim  as  an 
innocent  purchaser  or  as  a  holder  in  due  course.  The  note 
was  originally  signed  by  the  Boddie-Perry  Drug  Company, 
by  C.  B,  Avent,  manager.  The  name  of  the  Boddie-Perry 
Drug  Company  was  changed  to  that  of  the  Scroggin  Drug 
Company,  the  defendant  in  this  case,  and  the  case  must  be 
considered  with  reference  to  the  liability  of  the  defendant  to 
the  plaintiff,  as  if  the  note  had  been  signed  in  the  name  of 
the  Scroggin  Drug  Company,  by  C.  B.  Avent,  manager. 
143  ipjjQ  execution  of  the  note  by  the  defendant,  or  its  pre- 
decessor, was  alleged  in  the  complaint  and  denied  in  the 
answer.  It  was  shown  that  the  note  had  been  presented  for 
payment  to  the  defendant,  and  that  payment  was  refused. 
This  was  the  substance  of  the  plaintiff's  testimony.  The  de- 
fendant moved  to  nonsuit  the  plaintiff;  the  motion  was  over- 
ruled, and  the  defendant  excepted.  The  defendant  there- 
upon introduced  testimony  for  the  purpose  of  showing  that 
C.  B.  Avent  was  not  authorized  to  execute  the  note  in  its 
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behalf.  The  defendant  was  engaged  in  the  drug  business  and 
the  note  was  given  in  consideration  of  jewelry  and  a  piano, 
either  sold  or  consigned  to  the  defendant.  The  contention 
of  the  defendant  was,  that  as  these  were  not  articles  used  in 
the  drug  business,  it  was  beyond  the  scope  of  the  authority 
of  C.  B.  A  vent  to  execute  a  note  fo'r  the  same  which  would 
impose  any  liability  upon  it.  We  think,  though,  the  evidence 
tends  to  show  that  C.  B.  Avent  was  the  general  manager  of 
the  defendant's  business,  that  he  was  secretary  and  treasurer 
of  the  company,  and  had  full  authority  over  and  control  of 
its  affairs,  and  more  especially  it  tended  to  show  that  the 
defendant,  through  its  proper  officers,  had  notice  of  the  pur- 
chase of  the  piano  and  jewelry  and  failed  to  repudiate  the 
alleged  unauthorized  act  of  Avent,  even  if  it  did  not  ratify 
the  same,  with  full  knowledge  of  the  facts. 

As  the  plaintiff  did  not  allege  that  it  was  an  innocent 
holder  of  the  note,  but  only  the  equitable  owner,  it  can  re- 
cover against  the  maker  without  showing  a  written  indorse- 
ment, and.  therefore,  the  ruling  of  the  court,  as  to  the  proof 
of  the  indorsement,  becomes  immaterial.  Having  produced 
the  note,  the  plaintiff  was  entitled  to  recover  upon  it  as  the 
holder  thereof,  subject  to  any  defenses  which  the  maker  had 
against  the  Equitable  Manufacturing  Company,  the  original 
payee:  Tyson  v.  Joyner,  139  N.  C.  69,  51  S.  E.  803.  The 
authorities  upon  this  subject  are  fully  collected  in  the  case 
just  cited,  and  it  is  unnecessary,  therefore,  to  refer  to  them 
more  especially,  or  to  discuss  the  general  principle  which  they 
have  established.  Indeed,  the  doctrine  that  the  production 
of  a  promissory  note  at  the  trial  of  an  action  to  recover  the 
amount  of  it  is  sufficient  proof  of  the  plaintiff's  ownership 
is  too  "well  settled  to  be  now  questioned.  It  is  very  true  that 
the  plaintiff  cannot  succeed  in  the  cause  if  the  defendant  has 
any  valid  legal  or  equitable  defense  as  between  it  and  the 
original  payee :  Tyson  v.  Joyner,  139  N.  C.  69,  51  S.  E.  803. 

It  is  now  contended  by  the  defendant  that  the  doctrine 
which  permits  the  plaintiff  to  recover  upon  his  equitable 
ownership  of  a  note,  by  the  production  of  it  at  the  trial, 
which  is  prima  facie  proof  of  his  ownership,  nothing  else  ap- 
pearing, applies  only  to  negotiable  instruments,  and  counsel 
cite  the  case  of  Gregg  v.  1*4  Mallett,  111  N.  C.  74,  15  S.  E. 
936,  to  sustain  this  position;  but  we  do  not  think  that  case  is 
in  point.  The  case  of  Tyson  v.  Joyner,  which  we  have  al- 
ready cited,  distinctly  holds  that  the  production  of  a  note 
entitles  the  plaintiff  to  recover  as  its  equitable  owner,  but 
does  not  cut  off  any  defense  as  between  the  original  parties, 
which  can  only  be  done  by  written  indorsement,  where  the 
note  is  payable  to  order.  The  headnote  in  that  case,  by  the 
former  reporter,  now  Judge  Biggs,  states  clearly  the  prin- 
ciples which  we  then  laid  down,  and  is  as  follows:  "1.  In  an 
action  on  a  note,  it  is  error  to  hold  that  the  mere  introduction 
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of  the  note,  with  the  name  of  an  indorsee  written  on  the 
back,  is  evidence  of  its  indorsement  by  such  indorsee,  so  as 
to  vest  the  legal  title  in  the  plaintiff  and  cut  off  any  defenses 
against  the  indorsee,  as  the  signature  of  the  indorsers,  where 
indorsement  is  required  to  vest  the  legal  title,  must  be  proved. 
2.  In  an  action  on  a  note  the  mere  introduction  of  the  note 
raises  a  presumption  that  the  holder  is  only  the  equitable 
owner,  and  it  is  subject  to  any  equities  or  other  defenses  of 
the  maker  against  prior  holders.  3.  A  note  payable  to  order 
must  be  specially  indorsed  by  the  payee  (and  prior  indorsees, 
if  any)  to  the  holder,  or  at  least  in  blank,  to  make  him  its 
legal  owner  and  the  bona  fide  holder  of  a  title  good  against 
prior  equities  of  which  he  is  not  shown  to  have  had  notice. 

4.  An  instrument  payable  to  bearer  can  be  negotiated  by 
delivery,    and    consequently    no    indorsement    is    required. 

5.  Where  a  note  is  indorsed  in  blank,  the  holder  has  the  au- 
thority to  make  it  payable  to  himself  or  to  any  other  person, 
by  filling  up  the  blank  over  the  signature,  and  this  may  be 
done  at  or  before  the  trial.  6.  Where  in  an  action  on  a  note 
the  plaintiff  has  proved  only  an  equitable  title  thereto,  an 
instruction  was  erroneous  which  cut  off  matters  of  defense 
existing  between  the  defendant  (maker)  and  an  indorsee": 
Tyson  v.  Joyner,  139  N.  C.  69,  51  S.  E.  803.  In  the  case  of 
Osgood's  Admrs.  v.  Artt,  17  Fed.  575,  Judge  Harlan  says: 
"It  is  a  settled  doctrine  of  the  law  merchant  that  the  bona 
fide  purchaser  for  value  of  negotiable  paper,  payable  to  order, 
if  it  be  indorsed  by  the  payee,  takes  the  legal  title  unaffected 
by  any  equities  which  the  payor  may  have  as  against  the 
payee.  But  it  is  equally  well  settled  that  the  purchaser,  if 
the  paper  be  delivered  to  him  without  indorsement,  takes  by 
the  law  merchant  only  the  rights  which  the  payee  has,  and 
therefore  takes  subject  to  any  defense  the  payor  may  right- 
fully assert  as  against  the  payee.  The  purchaser  in  such 
case  becomes  only  the  equitable  owner  of  the  claim  or  debt 
evidenced  by  the  negotiable  security,  and  in  the  absence  of 
defense  by  the  payor  may  demand  and  receive  the  amount 
due,  and  if  not  paid,  sue  for  its  recovery  in  the  name  of  the 
payee,  or  in  his  own  name  when  so  authorized  by  the  local 
law." 

145  In  Central  Trust  Co.  v.  First  Nat.  Bank,  101  U.  S.  68, 
25  L.  ed.  876,  it  is  said:  **The  contract  cannot,  therefore,  be 
converted  into  an  indorsement  or  an  assignment.  If  it  could 
be  treated  as  an  assignment  of  the  note,  it  would  not  cut  off 
the  defenses  of  the  maker.  Such  an  effect  results  only  from 
a  transfer  according  to  the  law  merchant,  that  is,  from  an  in- 
dorsement. An  assignee  stands  in  the  place  of  his  assignor 
and  takes  simply  an  assignor's  rights;  but  an  indorsement 
creates  a  new  and  collateral  contract." 

But  the  other  question  now  under  consideration  is  consid- 
ered in  1  Daniel  on  Negotiable  Instruments,  fifth  edition, 
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section  574,  and  that  able  and  learned  text-writer  states  the 
principle  thus:  "When,  however,  a  bill  or  note  unindorsed 
by  the  payee,  or  indorsed  by  the  payee  specially  and  unin- 
dorsed by  his  indorsee,  is  in  the  possession  of  another  person, 
the  question  whether  or  not  its  bare  possession  is  evidence  of 
his  right  to  demand  payment  is  of  a  different  character. 
Without  the  indorsement  of  the  payee  or  special  indorsee, 
such  possession  would  clearly  not  entitle  the  holder  to  the 
privileges  of  a  bona  fide  holder  for  value,  as,  at  best,  he  would 
only  hold  the  equitable  title  to  the  instrument,  and  could  not 
sue  at  law  upon  it  as  a  ground  of  action."  Referring  to  this 
extract  from  the  treatise  of  Mr.  Daniel,  we  said,  in  Tyson  v. 
Joyner,  139  N.  C.  69,  51  S.  E.  803:  "The  signature  of  in- 
dorsers,  where  indorsement  is  required  to  vest  the  legal  title, 
must  be  proved :  Norton  on  Bills  and  Notes,  331.  In  the  case 
of  an  assignment  of  a  bill  or  note,  which  transfers  only  the 
equitable  ownership,  as  distinguished  from  an  indorsement 
according  to  the  law  merchant,  which  transfers  the  legal  title, 
the  equitable  owner,  being  the  party  in  interest,  may  now  sue 
in  his  own  name  (Code,  sec.  177),  and  he  may  recover  subject 
to  prior  equities:  Spencer  v,  Tapscott,  93  N.  C.  246,  and 
Breese  v.  Crumpton,  121  N.  C.  122,  28  S.  E.  351.  When  it 
is  said  in  the  cases  that  'there  is  a  prima  facie  presumption 
of  law  in  favor  of  every  holder  of  negotiable  paper  to  the 
extent  that  he  is  the  owner  of  it,  that  he  took  it  for  value  and 
before  dishonor  and  in  the  regular  course  of  business,'  it  will 
be  found  that  reference  is  made  to  a  holder  by  indorsement 
or  to  an  instrument  which,  under  the  law  merchant,  was  not 
required  to  be  indorsed,  but  which  was  negotiable  by  de- 
livery. The  expression  was  used  in  Tredwell  v.  Blount,  86 
N.  C.  33,  cited  by  plaintiff's  counsel;  but  in  that  case  the 
note  was  indorsed  and  the  signature  of  the  indorser  was 
proved. ' ' 

As  to  the  authority  of  C.  B.  Avent  to  bind  the  drug  com- 
pany, it  is  very  true,  as  argued  by  defendant's  counsel,  that 
where  a  party  deals  with  an  agent  with  limited  authority, 
he  must  ascertain,  at  his  peril,  the  extent  of  his  power  to  act 
for  his  principal,  and  in  some  cases  this  doctrine  may  extend 
to  what  are  sometimes  called  general  agents,  under  certain 
circumstances:  Bank  of  Morgantown  *^®  v.  Hay,  143  N.  C. 
326,  55  S.  E.  811;  Swindell  v.  Latham,  145  N.  C.  144,  122 
Am.  St.  Rep.  430,  58  S.  E.  1010 ;  Universal  Metal  Co.  v.  Dur- 
ham Co.,  145  N.  C.  293,  59  S.  E.  50;  10  Cyc.  940  H.  It  may 
also  be  conceded,  for  the  sake  of  argument  and  as  contended 
by  the  defendant's  counsel,  that  a  general  manager,  who  is  not 
authorized  to  do  so,  either  expressly  or  by  implication  aris- 
ing out  of  the  course  or  conduct  of  the  business  of  a  corpora- 
tion, or  from  the  nature  of  the  transaction,  has  no  power  to 
execute  a  negotiable  instrument  in  its  name  and  behalf:  10 
Cyc.  929,  and  note  93.     We  said,  in  Bank  of  Morgantown  v. 
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Hay,  143  N.  C.  326,  55  S.  E.  811,  that,  "The  power  to  bind 
a  principal  by  the  making  or  indorsing  of  negotiable  paper 
is  an  important  one,  not  lightly  to  be  inferred.  It  should  be 
conferred  directly,  unless  by  necessary  implication  the  duties 
of  the  agent  cannot  be  performed  without  the  exercise  of  the 
power,  or  where,  as  otherwise  expressed,  the  power  is  prac- 
tically indispensable  to  accomplish  the  object  of  the  agency, 
and  the  person  dealing  with  the  agent,  subject  to  the  prin- 
ciples heretofore  stated,  must  see  to  it  that  his  authority  is 
adequate":  See,  also,  Tiffany  on  Agencies,  p.  215,  sec.  48; 
Mechem  on  Agency  (1889),  sees.  389-393.  While  we  have 
referred  to  this  contention  of  the  defendant's  counsel,  it  must 
not  be  understood  that  we  think  the  principle  thus  alleged  by 
them  to  be  established  has  any  application  to  this  case,  for  it 
sufficiently  appears  that  the  defendant  failed  to  repudiate 
the  unauthorized  act  of  its  agent,  if  he  had  no  power  to  act 
as  he  did,  and  so  far  ratified  his  act  as  to  become  liable  for 
the  amount  of  the  note,  which  is  now  in  suit.  It  also  appears 
in  the  case  that  the  defendant,  before  this  action  was  brought, 
made  a  payment  on  the  note  and  thereby  recognized  its  val- 
idity. But  however  this  may  be,  the  case,  as  to  the  ratifica- 
tion of  the  defendant,  was  properly  submitted  to  the  jury 
upon  the  evidence,  and  they  have  found  against  the  defend- 
ant. 

"We  have  examined  the  case  of  Witz  v.  Gray,  116  N.  C.  48, 
20  S.  E.  1019,  which  is  now  cited  to  us  by  defendant's  coun- 
sel, and  cannot  see  that  it  has  any  bearing  upon  the  question 
of  Avent's  authority  to  execute  the  note.  The  plaintiff  does 
not  seek  to  recover  upon  this  note  as  a  holder  in  due  course, 
or  as  an  innocent  purchaser  of  a  negotiable  instrument  prop- 
erly indorsed,  but  simply  as  the  equitable  owner  of  the  note, 
which  ownership  it  has  established  by  producing  the  note  at 
the  trial.  If  the  defendant  was  liable  to  the  Equitable  Manu- 
facturing Company  upon  the  note  when  it  was  executed  or 
delivered  to  that  company,  it  is  now  liable  to  the  plaintiff 
upon  the  evidence  in  this  case,  nothing  else  appearing.  The 
case  was  correctly  tried  in  the  court  below,  and  we  must, 
therefore,  affirm  the  judgment. 

No  error. 


Possession  of  a  Negotiable  Note  Properly  Indorsed  is  prima  facie 
evidence  that  the  holder  is  a  bona  fide  purchaser:  Clark  v.  Skeen, 
61  Kan.  526,  78  Am.  St.  Eep.  337;  Manhattan  Sav.  Inst.  v.  New 
York  etc.  Bank,  170  N.  Y.  58,  88  Am.  St.  Kep.  640.  From  the  pos- 
session and  production  of  a  note  by  the  indorsee,  the  Utah  statute 
raises  a  presumption  that  he  is  a  holder  in  due  course,  which  if 
unrebutted  is  sufficient  to  sustain  a  finding  to  that  effect:  Cole  Bank- 
ing Co.  V.  Sinclair,  34  Utah,  454,  131  Am.  St.  Eep.  885. 

Negotiable  Notes  may  be  Transferred  by  Mere  Delivery  and  without 
written  indorsement:  O'Keefe  v.  First  Nat.  Bank,  49  Kau.  347,  33 
Am.   St.   Eep.    370.     But    if    negotiable    paper,    payable   to    order,    is 
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delivered  to  a  purchaser  without  indorsement,  he  takes  only  the 
rights  which  the  payee  has,  and  the  paper  is  subject  to  any  defense 
which  the  payor  may  rightfully  assert  as  against  the  payee:  Hays  v. 
Plummer,  126  Cal.  107,  77  Am.  St.  Rep.  153;  Cornish  v.  Woolverton, 
32  Mont.  456,  108  Am,  St.  Eep.  598. 


STOUT  V.  PERRY. 

[152  N.  C.  312,  67  S.  E.  757.] 

HUSBAND  AND  WIFE — Formality  of  Coutracts  Between. — 
The  contracts  between  husband  and  wife,  required  by  section  2107 
of  the  Eevisal  to  be  executed  with  the  formality  of  a  deed,  are 
contracts  by  which  she  conveys,  affects  or  charges  any  part  of  her 
real  or  personal  estate  to  his  benefit  or  advantage,     (p.  827.) 

HUSBAND  AND  WIFE. — A  Wife  may  Appoint  Her  Husband 
Agent  to  pay  her  antenuptial  debts,  and  deliver  to  him  the  means 
with  which  to  do  so.     (p.  827.) 

HUSBAND  AND  WIFE. — A  Wife  may  Appoint  Her  Husband 
Agent  to  support  her  mother,  and  to  disburse  the  means  which  she 
supplies  for  that  purpose,     (p.  827.) 

HUSBAND  AND  WIFE. — ^A  Wife  may  Appoint  Her  Husband 
Agent,  and  this  without  the  use  of  any  different  formality  than  is 
required  in  the  case  of  a  person  sui  juris.  Section  2107  of  the  Ee- 
visal, requiring  certain  contracts  between  husband  and  wife  to  be 
executed  with  the  formality  of  a  deed,  does  not  apply,     (p.  827.) 

Plaintiff  is  the  administrator  of  Susan  Johnson,  and  de- 
fendants are  the  administrators  of  her  husband  Joshua  John- 
son. The  husband  died  in  1906,  and  the  wife  in  1907.  In 
1878  they  executed  an  agreement  to  convey  land  belonging 
to  the  wife  to  one  Dismukes,  for  nine  hundred  dollars.  Two 
hundred  and  fifty  dollars  were  paid  in  cash,  and  the  balance 
evidenced  by  notes.  In  1885,  the  notes  having  been  paid,  a 
deed  was  executed.  J.  E.  Perry  was  the  draftsman  of  the 
agreement  to  convey  and  of  the  notes.  The  notes  were  made 
payable  to  the  husband.  The  defendants  proposed  to  show 
by  Perry  that  when  the  notes  were  drawn  and  executed,  Mrs. 
Johnson  directed  that  they  be  made  payable  to  her  husband; 
that  she  owed  antenuptial  debts  which  she  desired  to  be  paid ; 
that  she  directed  her  husband  to  collect  the  notes  as  they  fell 
due,  pay  her  debts,  and  use  a  sufficient  part  of  the  residue 
to  support  her  mother.  This  evidence  was  excluded  by  the 
court,  and  the  defendants  excepted.  There  was  a  verdict  for 
the  plaintiff  for  nine  hundred  dollars,  and  judgment  accord- 
ingly, from  which  the  defendants  appeal. 

R.  H.  Dixon,  W.  D.  Siler  and  N.  Y.  Gulley,  for  the  plain- 
tiff. 
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Hayes  &  Bynum,  H.  A,  London  &  Son  and  J.  G.  Hannah, 
Jr.,  for  the  defendants. 

313  MANNING,  J.  The  plaintiff  contends  that  the  judge's 
ruling  was  correct,  because  the  contract  between  the  husband 
-and  wife  was  not  executed  with  the  formality  required  by 
•section  2107  of  the  Revisal,  and  the  evidence  offered  did  not 
so  tend  to  prove,  but  established  that  it  was  not  so  executed. 

The  defendants  contend  that  the  evidence  tended  to  prove 
that  the  wife  created  her  husband  her  agent;  that  it  was 
not  a  contract  to  charge  or  impair  the  body  or  capital  of  the 
wife's  personal  estate  for  the  husband's  advantage,  and  was 
not  required  to  be  executed  with  the  formality  prescribed  by 
that  section  of  the  Revisal. 

That  the  husband  can  be  appointed  her  agent  by  the  wife 
has  been  several  times  decided  by  this  court,  and  seems  not 
to  be  controverted  by  the  plaintiff:  Bazemore  v.  Mountain, 
121  N.  C.  59,  28  S.  E.  17;  Weathers  v.  Borders,  121  N.  C. 
587,  28  S.  E.  524;  Cunningham  v.  Cunningham,  121  N.  C. 
413.  28  S.  E.  525 ;  Witz  v.  Gray,  116  N.  C.  48,  20  S.  E.  1019 ; 
Faircloth  v.  Borden,  130  N.  C.  263,  41  S.  E.  381;  Francis  v. 
Reeves,  137  N.  C.  269,  49  S.  E.  213 ;  Weld  v.  La  Marguerite 
Shop  Co.,  147  N.  C.  588,  61  S.  E.  573.  It  is  clear  that  the 
•contracts  required  by  section  2107  of  the  Revisal  to  be  exe- 
cuted with  the  formality  of  a  deed  are  contracts  made  be- 
tween the  wife  and  the  husband,  by  w^hich  the  wife  conveys, 
affects  or  charges  any  part  of  her  real  or  personal  estate  to 
the  benefit  of  and  for  the  advantage  of  her  husband.  Its 
purpose  was  to  prevent  frauds  by  the  husband  upon  the  wife, 
and  to  give  validity  to  transactions,  invalid  at  common  law, 
between  husband  and  wife,  of  the  nature  described,  provided 
thev  are  executed  with  the  prescribed  formality:  Sims  v. 
Hav,  96  N.  C.  87,  2  S.  E.  443 ;  Long  v.  Rankin,  108  N.  C.  333, 
12  S.  E.  987. 

The  liability  of  the  wife  for  her  antenuptial  debts  is  de- 
•clared  by  section  2101.  It  being  her  clear  duty  to  pay  such 
debts,  we  know  of  no  statute  or  decision  which  forbids  her  to 
appoint  her  husband  her  agent  to  pay  these  debts  and  deliver 
to  him  the  means  with  which  to  do  so.  There  is  no  statute 
■which  prevents  a  wife  from  being  honest.  If  the  wife  recog- 
nized her  moral  duty  to  support  an  aged  and  invalid  mother, 
we  are  not  advised  of  any  statute  or  decision  which  forbids 
her  to  discharge  this  ^i^  j^jgj^  moral  duty.  It  follows  the 
precept  of  divine  law,  and  we  find  no  human  statute  which 
forbids  it.  She  may  appoint  her  husband  her  agent  to  dis- 
hurse  the  means  which  she  shall  supply  him  for  the  discharge 
of  this  moral  obligation. 

In  the  several  cases  cited  there  can  be  found  no  utterance 
«f  this  court  which  indicates  that  a  feme  covert  is  required 


828  136  American  State  Reports.        [N.  Carolina^ 

to  use  any  different  formality  in  appointing  her  agent  thaa 
a  person  sui  juris.  The  excluded  evidence  tended,  at  least, 
to  prove  that  in  the  transaction  detailed  the  wife  appointed! 
her  husband  her  agent  to  collect  the  notes,  and  directed  him 
how  to  disburse  the  proceeds.  The  burden  is  cast  upon  his: 
representatives  to  prove  (they  admitting  he  did  collect  the 
notes)  that  he  disbursed  the  proceeds  as  directed  by  his  wife. 
In  excluding  the  evidence  offered  by  the  defendants,  there  is- 
error,  for  which  there  must  be  a  new  trial. 


A  Wife  may  Appoint  Her  Husiand  Her  Agent:  Wilkinson  v, 
Elliott,  43  Kan.  590,  19  Am.  St.  Eep.  158;  Third  Nat.  Bank  v. 
Guenther,  123  N.  Y.  568,  20  Am.  St.  Rep.  780;  Wronkow  v.  Oak- 
ley, 133  N.  Y.  505,  28  Am.  St.  Eep.  661;  Wood  v.  Armour,  88  Wis. 
488,  43  Am.  St.  Rep,  918;  Taylor  v.  Wands,  55  N.  J.  Eq.  491, 
62  Am.  St.  Eep.  818;  Shane  v.  Lyons,  172  Mass.  199,  70  Am.  St. 
Rep.  261.  But  the  mere  relation  of  husband  and  wife  does  not 
authorize  him  to  act  as  agent  for  her:  Henry  v.  Sneed,  99  Mo.  407,. 
17  Am.  St.  Eep.  580;  and  see  the  note  to  Wanamaker  v.  Weaver, 
98  Am.  St.  Eep.  628.  Whether  or  not  a  husband  is  the  agent  of  his 
wife  is  a  question  of  fact,  and  cannot  be  presumed  from  the  marital 
relation  alone:  Eust-Owen  Lumber  Co.  v.  Holt,  60  Neb.  80,  83  Am. 
St.  Eep.  512.  See,  also,  Kaufman  v.  State  Sav.  Bank,  151  Mich.  65, 
123  Am.  St.  Eep.  259;  Hawkins  v.  Windhorst,  77  Kan.  674,  127  Am. 
St.  Eep.  445;  Barry  v.  Stover,  20  S.  D.  459,  129  Am.  St.  Eep.  941; 
Leslie  v.  Jaquith,  201  Mass.  242,  131  Am.  St.  Eep.  395.  Agency  of 
husband  for  his  wife  is  no  more  extensive  in  scope  or  longer  in- 
duration than  that  of  any  other  agent  similarly  constituted:  Hart- 
man  V.  Thompson,  104  Md.  389,  118  Am.  St.  Eep.  422. 


BUCHANAN  v.  HARRINGTON. 

[152  N.  C.  333,  67  S.  E.  747.] 

PARTITION — ^Res  Judicata. — The  Doctrine  of  Estoppel,  with? 
its  conclusive  effect,  applies  to  partition  proceedings,     (p.  830.) 

PARTITION— Litigation  of  Title  or  Estate.— Proceedings  in. 
partition  are  no  longer  merely  possessory  actions,  but  proceedings  ia 
which  the  quantity  of  the  estate  or  title  may  be  litigated,     (p.  830.) 

PARTITION — Res  Judicata. — Where  the  Quantity  of  Estate 
held  by  each  owner  is  litigated  in  partition,  the  judgment  therein 
is  an  estoppel  in  a  subsequent  suit  by  one  of  the  parties  to  have  a 
deed  corrected  on  the  ground  that  by  mistake  of  the  draftsman  in. 
drawing  it  he  conveyed  to  the  other  a  larger  interest  in  the  common, 
property  than  was  intended,     (p.  830.) 

L.  H.  Gibbons  and  H.  F.  Seawell,  for  the  plaintiffs. 

Seawell  &  Mclver,  for  the  defendant. 

333  MANNING,  J.     The  plaintiffs  brought  this  action  to 
correct  the  quantity  of  interest  conveyed  by  the  plaintiffs  to- 
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the  defendant,  by  deed  dated  March  11,  1902,  in  a  certain 
tract  of  land  therein  described,  upon  the  ground  that  the 
deed  conveyed  a  one-half  undivided  interest,  instead  of  a  one- 
half  of  three-fourths  undivided  interest,  alleging  that  the 
error  was  caused  by  the  mistake  or  inadvertence  of  the  drafts- 
man, and  was  not  discovered  until  some  months  thereafter; 
that  plaintiffs  and  defendant  knew  that  the  feme  plaintiff 
owned  only  a  three-fourths  interest,  and  that  it  was  the  in- 
tention of  the  plaintiffs  to  sell,  and  the  defendant  to  buy, 
only  a  one-half  of  the  three-fourths  interest,  but  the  deed  to 
defendant  conveyed  a  one-half  interest  in  the  entire  tract. 
That,  subsequently,  in  March,  1903,  feme  plaintiff  purchased 
the  outstanding  one-fourth  interest.  Plaintiffs  therefore 
prayed  that  the  deed  to  defendant  be  corrected  to  speak  the 
truth,  and  convey  to  him  only  one-half  of  a  three-fourths 
interest. 

^^'*  The  defendant  denied  some  of  the  allegations  of  the 
complaint  and  admitted  others,  and  specially  pleaded  as  an 
estoppel  upon  the  plaintiff,  the  former  judgment  of  the  court, 
in  which  it  was  adjudged  that  the  feme  plaintiff  and  the 
defendant  were  the  owners  each  of  a  one-half  interest  in  the 
land;  that  the  land  was,  by  the  decree  of  the  court,  actually 
partitioned  between  them,  in  accordance  with  that  interest, 
and  that  there  was  a  final  decree  confirming  the  partition; 
that  the  plaintiffs  instituted  against  this  defendant  the  for- 
mer action,  being  a  special  proceeding  for  partition,  and  upon 
answer  filed  putting  at  issue  the  respective  interest  in  the 
land  of  the  feme  plaintiff  and  defendant,  and  upon  transfer 
of  the  cause  to  the  superior  court,  a  trial  by  a  jury  was  had, 
and  a  verdict  rendered  finding  the  interest  of  each  to  be  one- 
half ;  judgment  was  rendered  upon  the  verdict;  appeal  taken 
by  the  plaintiffs  to  the  supreme  court;  judgment  affirmed 
(141  N.  C.  39,  53  S.  E.  478),  and  the  actual  partition  made 
and  finally  determined.  The  judgment-roll  offered  sup- 
ported the  plea  of  the  defendant. 

The  plaintiffs  offered  evidence  tending  to  support  their 
allegations,  and  tendered  issues  presenting  the  mistake  of  the 
draftsman. 

His  honor,  after  hearing  the  evidence,  submitted  only  one 
issue,  to  wit:  "Are  the  plaintiffs  estopped  by  the  former 
judgment  in  the  case  between  the  same  parties  for  partition 
of  the  land  now  in  controversy?"  and  instructed  the  jury  to 
answer  the  issue,  "Yes." 

The  plaintiffs  excepted,  and  from  the  judgment  appealed 
to  this  court. 

In  30  Cyc,  310,  the  author.  Judge  Freeman,  thus  sums  up 
the  law  of  the  title  concluded  by  partition  proceedings  under 
modern  statutes:  "We  apprehend,  however,  that  whenever 
plaintiff  alleges  himself  to  be  the  owner  in  fee,  or  of  any 
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specified  estate,  or  avers  any  other  ultimate  fact  under  which 
he  is  entitled  to  relief,  it  becomes  the  duty  of  the  defendant 
either  to  concede  or  take  issue  with  the  allegation  or  aver- 
ment, and  that  the  judgment  in  the  action  will  be  as  con- 
clusive as  it  would  be  upon  a  like  issue  in  any  other  action. 
The  truth  is,  that  a  judgment  in  partition  is  as  conclusive 
as  any  other.  It  does  not  create  or  manufacture  a  title,  nor 
devest  the  title  of  anyone  not  actually  or  constructively  a 
party  to  the  suit ;  but  it  operates  by  way  of  estoppel ;  it  pre- 
vents any  of  the  parties  from  relitigating  any  of  the  issues 
^*'  presented  for  decision,  and  the  decision  of  which  neces- 
sarily entered  into  the  judgment;  and  it  devests  all  titles 
held  by  any  of  the  parties  at  the  institution  of  the  suit," 

It  has  been  held  by  this  court  that  the  doctrine  of  estoppel, 
with  its  conclusive  effect,  applies  to  proceedings  in  partition, 
which,  it  has  been  held,  are  no  longer  merely  possessory  ac- 
tions, but  are  proceedings  in  which  the  quantity  of  estate 
or  the  title  can  be  litigated:  Armfield  v.  Moore,  44  N,  C,  157; 
Carter  v.  White,  134  N,  C.  466,  101  Am,  St,  Rep,  853,  46 
S,  E,  983 ;  McCollum  v.  Chisholm,  146  N!  C,  18,  59  S,  E,  160. 
The  pleadings,  verdict  and  judgment  in  the  partition  pro- 
ceedings, pleaded  in  the  present  action  as  an  estoppel,  show 
that  the  litigated  question,  presented  by  proper  allegation  by 
the  plaintiffs  and  denied  by  the  defendant,  was  the  quantity 
of  the  estate  held  by  each,  and  it  determined  that  question. 
The  correction  of  the  deed,  now  made  the  basis  of  the  present 
action,  could  have  been  had  in  that  proceeding  when  it  was 
transferred  to  the  superior  court,  by  making  proper  amend- 
ments. This  was  held  by  this  court  on  the  appeal  from  the 
judgment:  Buchanan  v.  Harrington,  141  N.  C.  39,  53  S.  E. 
478:  "The  plea  of  res  judicata  applies,  except  in  special 
cases,  not  only  to  the  points  upon  which  the  court  was  re- 
quired by  the  parties  to  form  an  opinion  and  pronounce  judg- 
ment, but  to  every  point  which  properly  belonged  to  the 
subject  in  litigation,  and  which  the  parties,  exercising  rea- 
sonable diligence,  might  have  brought  forward  at  the  time 
and  determined  respecting  it":  1  Herman  on  Estoppel,  sec, 
123;  Piedmont  Wagon  Co,  v,  Byrd,  119  N,  C,  460,  26  S.  E. 
144;  Tuttle  V.  Harrill,  85  N.  C,  456,  If  the  court  were  to 
correct  the  deed,  it  would  not,  therefore,  avail  the  plaintiff 
to  enlarge  the  quantity  of  the  interest  held  by  her  in  the  land, 
as  against  the  defendant  and  those  claiming  under  him;  the 
estoppel  would  be  a' complete  bar:  Harrison  v.  Ray,  108  N. 
C.  215,  23  Am,  St.  R«p.  57,  12  S.  E.  993,  11  L,  R,  A.  722, 
The  court  would  not  do  a  vain  thing:  Steinbeck  v.  Relief 
Fire  Ins.  Co.,  77  N.  Y.  498,  33  Am.  Rep.  655;  Sibert  v.  Mc- 


April,  1910.]     Butler  v.  F.  R.  Penn  Tobacco  Co.  831 

Avoy,  15  111.  106 ;  Thompson  v.  Phoenix  Ins.  Co.,  25  Fed.  296. 
We  are,  therefore,  of  the  opinion  that  there  was  no  error  in 
the  rulings  of  his  honor,  and  the  judgment  is  affirmed. 
No  error. 


Judgments  in  Partition  as  Bes  Judicata  are  discussed  in  the  note 
to  Carter  v.  White,  101  Am.  St.  Eep.  870.  A  judgment  in  partition, 
unless  appealed  from,  is  final,  and  estops  the  parties  thereto  from 
claiming  a  greater  interest  than  is  given  them  by  the  decree,  even 
though  the  proceedings  were  irregular:  Staats  v.  Wilson,  76  Neb. 
204,  124  Am.  St.  Eep.  806,  and  see  cases  cited  in  the  cross-reference 
note  thereto. 


BUTLER  V.  F.  R.  PENN  TOBACCO  COMPANY. 

[152  N.  C.  416,  68  S.  E.   12.] 

PUBLIC  STREET — Grant  to  Eailroad  of  Right  to  Lay  Side- 
track.— In  the  absence  of  a  statutory  grant  of  power,  a  city  cannot 
authorize  a  railway  company  and  a  tobacco  company  to  construct  a 
sidetrack  in  the  street,  off  the  railroad  right  of  way,  connecting  the 
railroad  with  the  tobacco  company's  warehouse,     (p.  834.) 

PUBLIC  STREET — Grant  of  Right  to  Obstruct. — Town  au- 
thorities hold  the  streets  in  trust  for  the  purposes  of  public  traffic, 
and  in  the  absence  of  statutory  power  cannot  grant  to  anyone  the 
right  to  obstruct  a  street  to  the  inconvenience  of  the  public,  even 
for  public  purposes,  and  for  private  purposes  not  at  all.     (p.  834.) 

PUBLIC  STREET — ^Enjoining  Obstruction  With  Goods  and 
Cars. — Using  a  street  and  sidewalk  for  a  siding  by  a  tobacco  com- 
pany, and  at  times  filling  it  up  with  cars,  entitles  a  property  owner, 
whose  use  of  the  street  is  thereby  interfered  with,  to  an  injunction. 
(p.  835.) 

PUBLIC  STREET — Enjoining  Obstruction. — The  Owner  of  a 
Lot  whose  use  of  a  street  is  interfered  with  by  an  obstruction  therein 
is  entitled  to  an  injunction,  although  his  property  is  not  immediately 
adjacent,     (p.  836.) 

W.  P.  Bynum  and  R.  C.  Strudwick,  for  the  plaintiff. 

Manly  &  Hendren,  A.  L.  Brooks,  H.  P.  Land  and  C.  A. 
Hall,  for  the  defendants. 

41''  CLARK,  C.  J.  The  plaintiff,  since  1903,  has  been  the 
owner  and  in  possession  of  a  house  and  lot  on  "West  Market 
street,  in  Reidsville,  whereon  he  has  continuously  resided 
since  that  year.  This  street  with  its  sidewalks  is,  and  has 
been  for  more  than  thirty  years,  one  of  the  principal  thor- 
oughfares of  said  town,  and  has  been  continuously  used  by 
the  plaintiff  as  his  only  convenient  and  practical  route  from 
his  residence  to  the  postoflQce  and  other  public  places  in  said 
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town.  The  defendant  tobacco  company  applied  to  the  board 
of  commissioners  of  said  town  for  permission  to  construct 
upon  "West  Market  street,  outside  of  the  right  of  way  of  the 
defendant  railroad  company,  and  for  a  part  of  the  distance 
upon  the  sidewalk  of  said  street,  a  private  sidetrack  running 
from  the  line  of  the  railroad  to  the  door  of  the  factory  of 
said  tobacco  company,  and  making  no  other  connection  what- 
ever. On  October  9,  1909,  the  said  board  of  commissioners 
undertook  to  grant  such  license  to  said  tobacco  company,  and 
thereafter,  on  December  1,  1909,  the  said  tobacco  company 
entered  into  a  written  agreement  with  said  town.  where1)y  it 
undertook  to  construct  said  sidetrack  at  its  own  expense,  and 
it  further  contracted  with  the  defendant  railroad  company  to 
build  said  track  in  consideration  of  ten  hundred  and  sixty- 
two  dollars,  to  be  paid  to  it  by  said  tobacco  company.  Act- 
ing under  said  alleged  license,  said  tobacco  company  and  the 
railroad  company  were  at  the  beginning  of  this  action  pro- 
ceeding to  construct  said  sidetrack  between  the  main  business 
portion  of  the  town  and  the  warehouse  of  the  said  tobacco 
company,  about  six  hundred  feet  distant  from  the  plaintiff's 
residence  on  the  same  street. 

It  further  appeared,  according  to  affidavits  filed  for  the 
plaintiff,  that  the  said  sidetrack,  if  built  and  operated  as 
proposed,  would  impair  the  value  of  plaintiff's  lot,  would 
greatly  injure  and  partially  destroy  the  right  or  easement  of 
plaintiff  to  pass  and  repass  along  the  said  street,  and  would 
entirely  destroy  the  right  of  plaintiff  to  use  said  sidewalk. 

The  relative  positions  of  the  line  of  the  railroad  company, 
West  Market  street  and  the  sidewalk,  the  factory  of  the  to- 
bacco company,  and  the  property  of  the  plaintiff,  will  appear 
from  the  map  herein. 

The  plaintiff  appealed  from  the  order  dissolving  the  re- 
straining order  theretofore  granted.  The  question  presented 
is  ^*®  whether  the  defendant,  the  town  of  Reidsville,  has  the 
power  to  grant  license  to  the  defendant,  the  Penn  Tobacco 
Company,  to  build  on  the  public  street  and  upon  the  sidewalk 
thereof  a  private  sidetrack,  from  the  railroad  track  to  the 
warehouse  of  the  said  tobacco  company,  for  its  use  and  bene- 
fit, whereby  the  plaintiff,  a  resident  upon  said  street,  is 
deprived  of  his  right  of  easement  to  freely  pass  and  repass 
along  said  street  and  sidewalk,  and  the  value  of  his  house  and 
lot  is  impaired. 

Nearly  all  of  the  six  hundred  and  seventy  feet  of  the  pro- 
posed sidetrack  is  off  of  the  right  of  way  of  the  defendant 
railroad  company,  whose  track,  right  of  way  and  depot  in 
Reidsville  have  been  located  for  nearly  fifty  years.  It  has  no 
power  to  exceed  its  right  of  way,  in  the  absence  of  legislative 
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EXPLANATIONS 

A— Proposed  sidetrack,  670  feet  long. 
B— Proposed  sidewaljc.  330  feet  long. 

Dotted  line  thus:    ....    foot  of  railroad  fill  in  front  of  Penn's  factory.^ 
Between  street  line  and  fill  at  C  is  46  feet;  height  of  fill  5  feet. 
Between  street  line  and  fill  at  D  is  50  feet;  height  of  fill  ZVi  feet. 
Two  Ijnes  thus:    I     i    indicate  railroad  crossing. 

From  J.  L.  Butler's  residence  to  U.  S.  post  office  by.  West  Market  Street  ia  2.679  feet; 
by  Matlock  Street  (scale  measure)  2,880  feet. 

Am.  St.  Rep.,  Vol.  136 — 58 
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authority,  even  for  public  purposes.  In  Griffin  v.  Southern 
R.  R.  Co.,  150  N.  C.  312,  64  S.  E.  16,  the  defendant  was  au- 
thorized to  lay  its  track  along  a  street  to  make  connection  at 
a  union  depot,  which  had  been  ordered  by  the  Corporation 
Commission,  under  the  authority  of  the  statute  and  of  the 
board  of  aldermen,  who  were  empowered  to  grant  such  per- 
mission by  the  terms  of  the  charter  of  the  citv:  Dewev  v. 
Atlantic  C.  L.  R.  R.  Co.,  142  N.  C.  392,  55  S.  E.  292.  'Be- 
sides, it  was  a  public  purpose.  Here  it  does  not  appear  that 
the  charter  of  Reidsville  confers  such  authority  on  its  board 
of  commissioners.  Certainly  no  authority  is  shown  by  stat- 
ute or  order  of  Corporation  Commission  empowering  the 
defendant  railroad  company  either  to  lay  or  operate  a  side- 
track, not  upon  its  right  of  way,  for  the  purpose  of  reaching 
the  tobacco  company's  warehouse. 

In  White  v.  Northwestern  R.  R.  Co.,  113  N.  C.  610,  37  Am. 
St.  Rep.  639,  18  S.  E.  330,  22  L.  R.  A.  637,  cited  with  ap- 
proval in  Staton  v.  Atlantic  C.  L.  R.  R.  Co.,  147  N.  C.  437, 
61  S.  E.  455,  17  L.  R.  A.,  N.  S.,  949,  it  was  held  to  be  estab- 
lished that  "the  use  of  a  street  by  steam  railroads  is  not  a 
legitimate  use  for  public  purposes,  and  it  must  of  course  fol- 
low that  the  city  has  no  right,  in  the  exercise  of  its  usual  and 
ordinary  powers  relating  to  highways,  to  authorize  the  entry 
and  occupation  of  the  street  by  the  defendant,  and  the  bare 
license  of  the  city  can  afford  no  justification." 

The  town  authorities  hold  the  streets  in  trust  for  the  pur- 
poses of  public  traffic  and  cannot,  in  the  absence  of  statutory 
power,  grant  to  anyone  the  right  to  obstruct  the  street  to  the 
inconvenience  of  the  public,  even  for  public  purposes,  and 
for  private  purposes  not  at  all:  Moose  v.  Carson,  104  N.  C. 
431,  17  Am.  St.  Rep.  681,  10  S.  E.  689,  7  L.  R.  A.  548 ;  Field 
V.  Barling,  149  111.  556,  41  Am.  St.  Rep.  211,  37  N.  E.  850, 
24  L.  R.  A.  406 ;  State  v.  Murphy,  134  Mo.  548,  56  Am.  St. 
Rep.  515,  34  S.  W.  51,  35  S.  W.  1132,  34  L.  R.  A.  369.  The 
city  cannot  (in  the  absence  of  statutory  power)  authorize- 
the  use  of  the  streets  by  a  private  railroad:  Gustaffson  v, 
Hamm,  56  Minn.  334,  57  N.  W.  1054,  22  L.  R.  A.  565 ;  :\Iike- 
sell  V.  Durkee,  36  Kan.  97,  12  Pac.  351.  Permission  by  a 
city  to  a  private  individual  to  occupy  a  public  street  with  a 
railroad  switch,  to  be  *^^  used  for  his  private  business,  is- 
void:  Swift  v.  Delaware  R.  R.  Co.,  66  N.  J.  Eq.  34,  57 
Atl.  456.  Such  power  may  be  granted  to  a  municipality  by 
legislative  authority,  but  in  the  absence  of  legislation  the- 
town  authorities  cannot  grant  any  use  of  the  streets  for  pri- 
vate purposes  (Elliott  on  Roads  anu  Streets,  2d  ed.,  sec.  653)^ 
for  the  entire  street,  "from  side  to  side  and  from  end  to  end,. 
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belongs -to  the  public":  Elliott  on  Roads  and  Streets,  2d  e(J., 
see.  645.  The  use  of  the  street  for  a  street  railroad  is  in  aid 
of  and  facilitates  its  use  for  public  traffic  and  travel :  Hester 
V.  Durham  Traction  Co.,  138  N.  C.  291,  50  S.  E.  711.  1  L.  R. 
A.,  N.  S.,  981 ;  Merrick  v.  Intramontaine  R.  R.  Co.,  118  N.  C. 
1081,  24  S.  E.  667. 

The  Industrial  Siding  Case.  140  N.  C.  239,  52  S.  E.  941, 
is  not  in  point.  There  the  Corporation  Commission,  under 
statutory  authority,  ordered  the  railroad  company  to  estab- 
lish such  siding,  having,  after  investigation,  found  this  to  be 
to  the  public  interest.  But  it  does  not  follow  that  because 
a  public  agency  is  empowered  to  order  the  establishment  of 
such  sidings  on  its  rights  of  way,  or  on  land  acquired  by  it 
for  that  purpose,  that  a  railroad  company  may  lay  down  its 
track  in  the  streets  of  a  city,  under  contract  with  any  in- 
dividual or  manufacturing  company,  to  facilitate  the  opera- 
tion of  such  private  business,  by  the  permission  of  the  town 
authorities,  who  have  no  legislative  power  to  that  end  con- 
ferred upon  them:  28  Cyc.  873,  and  numerous  cases  there 
cited;  27  Am.  &  Eng.  Ency.  of  Law,  176. 

No  reason  is  shown  why  the  defendant  railroad  company 
cannot  lay  the  sidetrack  upon  its  right  of  way  to  a  point 
abreast  the  warehouse  of  the  tobacco  company.  This  would 
necessitate  that  company  carrying  its  goods  a  few  feet  from 
its  door  to  the  sidetrack,  but  there  are  facilities  for  that. 
Certainly  the  defendants  cannot  take  the  public  street  and 
sidewalk,  which  would  greatly  inconvenience  the  public,  be- 
cause it  would  serve  their  own  convenience. 

Though  the  plaintiff  is  not  an  abutting  proprietor,  the  use 
of  this  street  and  its  sidewalk  for  a  siding  for  the  tobacco 
company  and  filling  it  up,  at  times,  with  cars,  shifting  about 
or  standing,  impedes  the  use  of  the  street,  and  he  is  entitled 
to  an  injunction  to  prevent  it :  McManus  v.  Southern  R.  R. 
Co.,  150  N.  C.  655,  64  S.  E.  766 ;  Tise  v.  Whittaker-Harvev 
Co.,  144  N.  C.  511,  57  S.  E.  210 ;  Corby  v.  Chicago  etc.  R.  R. 
Co.,  150  Mo.  457,  52  S.  W.  282 ;  Longworth  v.  Sedevick.  165 
Mo.  221,  65  S.  W.  260;  Field  v.  Barling,  149  111.  556,  41 
Am.  St.  Rep.  311,  37  N.  E.  850,  24  L.  R.  A.  406;  Elliott  on 
Roads  and  Streets,  2d  ed.,  sees.  664,  665.  ^his  is  especially 
true,  as  no  action  for  damages  lies  against  the  city  for  an 
unauthorized  grant  or  license:  2  Dillon  on  Municipal  Cor- 
porations, 4th  ed.,  710. 

The  owner  of  a  lot,  whose  use  of  a  street  is  interfered  with 
by  an  obstruction  therein,  is  entitled  to  an  injunction,  al- 
though *2*  his  lot  is  not  immediately  adjacent:  Conrad  v. 
West  End  H.  &  Land  Co.,  126  N.  C.  776,  36  S.  E.  282 ;  Col- 
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liijs  V.  Asheville  Land  Co.,  128  N.  C.  563,  83  Am.  St.  Rep. 
720,  39  S.  E.  21 ;  Hughes  v.  Clark,  134  N.  C.  457,  46  S.  E. 
956,  47  S.  E.  462. 

The  order  dissolving:  the  restraining:  order  is  reversed. 


The  Owner  of  Property  Abutting  on  a  Public  Street  has  a  right  to 
an  interest  in  the  street  distinct  and  different  from  that  of  the  gen- 
eral public,  and  he  may  be  entitled  to  an  injunction  against  an 
obstruction  in  the  street,  although  it  is  not  in  front  of  nor  imme- 
diatel}'  adjacent  to  his  promises:  See  Gushing- Wetmore  Co.  v.  Gray, 
152  Cal.  118,  125  Am.  St.  Rep.  47,  and  cases  cited  in  the  cross-refer- 
ence note  thereto. 

The  Laying  of  Bailway  Trades  in  a  Public  Street  as  an  additional 
servitude  is  discussed  in  the  note  to  Mordhurst  v.  Ft.  Wayne  etc. 
Co.,  lOG  Am.  St.  Rep.  242-257. 

The  Grant  by  a  City  of  the  Right  to  Use  Streets  and  sidewalks  for 
a  private  purpose  is  the  subject  of  a  note  to  Commonwealth  v. 
Morrison,  125  Am.  St,  Rep.  343. 


TUDOR  V.  BOWEN. 

[152  N.  C.  441,  67    S.  E.  1015.] 

NEGLIGENCE  is  Essentially  Relative  and  Comparative.  The 
legal  duty  we  owe  to  others  is  the  accepted  standard,  and  that  duty 
is  measured  by  the  exigencies  of  the  occasion,     (p.  838.) 

NEGLIGENCE.— A  Want  of  Caution  to  Avoid  Injury,  where 
the  duty  to  exercise  caution  is  incumbent,  and  a  reckless  or  heedless 
use  of  a  dangerous  agency  in  a  locality  where  the  peril  from  its 
use  is  obvious,  constitute  breaches  of  duty  which  may  become  action- 
able negligence,     (p.  839.) 

NEGLIGENCE, — The  Term  Negligence  Covers  Those  Shades 
of  inadvertence  which  range  between  deliberate  intention  on  the  one 
hand  and  total  absence  of  responsible  consciousness  on  the  other, 
(p.  839.) 

AUTOMOBILE. — It  is  the  Duty  of  the  Operator  of  an  auto- 
mobile upon  highways  and  streets  to  use  every  reasonable  precaution 
to  avoid  causing  injury,  and  this  duty  requires  him  to  take  into  con- 
sideration the  character  of  his  machine  and  its  tendency  to  frighten 
horses,     (p.  839.) 

AUTOMOBILE — Degree  of  Care  in  Operating, — The  possession 
of  a  powerful  automobile  imposes  on  the  chauffeur  the  duty  of  em- 
ploying a  degree  of  care  commensurate  with  the  risk  of  danger  to 
others  engendered  by  the  use  of  the  machine  on  a  public  thorough- 
fare,    (p.  839.) 

AUTOMOBILE — ''Cranking  Up"  in  Presence  of  Horses. — It  is 
the  duty  of  the  owner  of  a  normal  automobile,  when  he  begins  to 
"crank  up,"  to  keep  a  watchful  eye  on  horses  standing  nearby,  and 
if  they  manifest  symptoms  of  fright,  to  stop  at  once  until  they  cau 
be  removed,     (p.  840.) 
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AUTOMOBILE — "Cranking  Up"  in  Presence  of  Horses. — ^It  la 

negligence  to  "crank  up"  an  automobile  in  close  proximity  to  a  team 
of  horses  without  giving  the  driver  notice  to  remove  them,  if,  be- 
cause the  machine  is  defective  or  abnormal,  the  cranking  up  makes 
an  unusual  noise,     (p.  840.) 

Manly  &  Hendren,  for  the  plaintiff. 

"Watson,  Buxton  &  Watson,  for  the  defendant. 

441  BROWN,  J.  The  plaintiff  alleged  that  his  team  of 
horses  were  made  to  take  fright  and  run  away  by  reason  of 
the  negligent  management  and  operation  of  an  automobile 
by  defendant  upon  the  streets  of  Winston-Salem,  whereby 
plaintiff  was  damaged. 

Upon  the  pleadings  these  issues  were  submitted: 

1.  Was  the  plaintiff's  property  injured  by  the  negligence 
of  the  defendant,  as  alleged  in  the  complaint  ?     Answer :  Yes. 

2.  Did  the  plaintiff,  or  his  agent,  by  his  own  negligence, 
contribute  to  the  injury  to  his  own  property?     Answer:  No. 

442  3  "What  damage,  if  any,  is  the  plaintiff  entitled  to  re- 
cover?    Answer:  One  hundred  and  sixty-eight  dollars. 

There  was  a  judgment  for  plaintiff,  from  which  defendant 
appealed. 

The  defendant  excepted  to  each  of  the  following  para- 
graphs of  the  charge  of  the  court  and  assigned  the  same  as 
error : 

"2.  Although  the  jury  may  find  that  there  was  nothing 
unusual  about  the  defendant's  automobile,  and  that  it  did  not 
make  any  unusual  noise,  still,  if  they  further  find  that  the 
defendant  knew,  or  could,  by  the  exercise  of  that  care  re- 
quired of  him  under  the  circumstances — that  is,  by  the  use  of 
ordinary  care — have  known  that  the  horses  were  restless  and 
had  been  frightened  by  his  automobile,  if  the  jury  find  as  a 
fact  that  they  were  restless  and  frightened  thereby,  then  it 
was  a  wrongful  and  negligent  act  for  him  to  have  done  any- 
thing in  reference  to  his  automobile  which  would  have  been 
considered  by  an  ordinarily  prudent  man  to  have  a  tendency 
to  increase  their  fright  and  cause  them  to  run  away;  and  if 
the  jury  find  that  the  defendant,  under  the  circumstances 
just  stated,  cranked  his  machine  and  started  it  off,  and  by  the 
noise  made  thereby  the  team  was  caused  to  run  away,  they 
will  answer  the  first  issue  'Yes.' 

"3.  If  the  jury  should  find  from  the  evidence  that,  in  at- 
tempting to  start  the  defendant's  machine,  it  made  an  un- 
usually loud  and  alarming  noise,  one  calculated  to  startle  or 
frighten  horses  of  ordinary  temper  and  training,  and  this 
condition  of  the  machine  was  known  to  the  defendant,  it  was 
his  duty,  in  operating  said  machine,  to  use  reasonable  pru- 
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dence  in  seeing  that  no  horses  or  animals  were  about  and  so 
situated  as,  under  reasonable  circumstances,  would  be  fright- 
ened by  the  starting  of  the  said  machine ;  and  if  the  defend- 
ant, knowing  that  he  had  a  machine  which  made  such  an 
unusual  and  alarming  noise,  failed  to  look  around  or  to  re- 
gard horses  that  were  frightened  in  his  immediate  vicinity, 
and  went  on  cranking  his  machine,  making  such  a  noise  as 
would  reasonably  scare  horses  of  ordinary  temper  and  train- 
ing, and  if  thereby,  as  a  proximate  result,  plaintiff's  horses 
were  scared  and  the  injury  brought  about,  he  would  be  guilty 
of  negligence,  and  you  will  answer  the  first  issue  'Yes.'  " 

No  motion  to  nonsuit  was  made  and  no  assignment  of  error 
challenges  the  sufficiency  of  the  evidence  upon  the  issue  of 
negligence.  So  we  have  to  consider  ^^*'  only  the  correctness 
of  the  portions  of  the  charge  excepted  to  in  view  of  the  evi- 
dence adduced  on  the  trial. 

In  the  brief  the  defendant  abandons  the  first  assignment 
of  error  and  confines  his  criticisms  to  the  second  and  third 
paragraphs  of  the  charge. 

The  evidence  introduced  by  the  plaintiff  tends  to  prove 
that  the  defendant  was  driving  his  automobile  on  the  streets 
of  Winston-Salem  and  stopped  it  for  purposes  of  examina- 
tion within  a  few  feet  of  where  plaintiff's  team  of  horses 
were  standing  harnessed  to  a  surrey  and  in  charge  of  a  com- 
petent driver;  that  the  machine  could  not  be  seen  by  the 
horses,  but  could  be  heard  by  them ;  that  when  the  machine 
was  being  cranked  for  the  purpose  of  starting,  one  horse 
began  to  prance  and  show  symptoms  of  fright ;  that  the 
cranking  kept  on  and  did  not  stop,  causing  the  horses  to 
run  away  and  injure  themselves  and  the  vehicle;  that  the 
driver  when  the  cranking  commenced,  called  to  defendant 
to  'Wait  a  minute,'  but  whether  the  call  was  heard  or  not 
does  not  appear.  This  evidence  also  tends  to  prove  that  the 
defendant's  automobile  made  a  most  unusual  and  loud  noise 
while  being  cranked  up;  that  "the  gear-wheels  were  loose 
and  made  a  terrible  noise";  that  no  other  machine  makes 
such  a  fearful  noise;  that  it  could  have  been  avoided  by 
using  rawhide  gearing,  but  defendant  said  the  price  was  too 
high. 

Upon  this  phase  of  the  evidence  we  think  his  honor's 
charge  is  supported  by  generally  recognized  principles  of 
law. 

Negligence  is  essentially  relative  and  comparative.  The 
legal  duty  we  owe  to  others  is  the  accepted  standard,  and 
that  duty  is  measured  by  the  exigencies  of  the  occasion. 

A  want  of  caution  to  avoid  injury,  where  the  duty  to  exer- 
cise caution  is  incumbent,  and  a  reckless  or  heedless  use  of 
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a  dangerous  agency  in  a  locality  where  the  peril  from  its  use 
is  obvious,  constitute  breaches  of  duty  which  may  become, 
when  causing  injury,  actionable  negligence.  As  has  been 
said,  "the  term  covers  all  those  shades  of  inadvertence 
which  range  between  deliberate  intention  on  the  one  hand 
and  total  absence  of  responsible  consciousness  on  the 
other":  Cooke  v.  Baltimore  Traction  Co.,  80  Md.  551,  31 
Atl.  327 ;  Baltimore  &  P.  Ry.  Co.  v.  Jones,  95  U.  S.  439,  24  L. 
ed.  506.  The  existence  of  negligence  is,  therefore,  to  be 
sought  for  in  the  facts  and  surroundings  of  each  particular 
case. 

Although  the  use  of  automobiles  began  in  recent  years,  it 
seems  to  have  caused  much  litigation,  though  not  in  this 
state.  It  is  the  consensus  of  judicial  opinion  that  it  is  the 
duty  of  the  operator  of  an  automobile  upon  .highways  and 
public  streets  to  use  every  reasonable  precaution  to  avoid 
causing  injury,  and  this  duty  requires  him  to  take  into  con- 
sideration "the  character  '*'**  of  his  machine  and  its  tend- 
ency to  frighten  horses":  Hannigan  v.  Wright,  5  Penne. 
(Del.)  537,  63  Atl.  234;  House  v.  Cramer,  134  Iowa,  374,  112 
N.  W.  3,  10  L.  R.  A.,  N.  S.,  655,  13  Ann.  Cas.  461,  note,  and 
cases  cited. 

The  possession  of  a  powerful  or  dangerous  vehicle  imposes 
upon  the  chauffeur  the  duty  of  employing  a  degree  of  care 
commensurate  with  the  risk  of  danger  to  others  engendered 
by  the  use  of  such  a  machine  on  a  public  thoroughfare. 

Upon  the  case  as  made  out  by  plaintiff  we  think  the  de- 
fendant is  liable  for  the  damage  done,  upon  two  phases  of 
the  evidence : 

1.  The  proximity  of  the  auto  to  plaintiff's  team  when  it 
stopped  was  such  that  defendant  must  have  seen  the  horses 
and  vehicle  unless  he  was  either  blind  or  guilty  of  gross 
carelessness. 

There  is  evidence,  suflBcient  to  go  to  the  jury,  that  when 
the  defendant  began  to  "crank  up,"  the  animals  manifested 
fright,  and  that  defendant,  if  at  all  observant,  must  have 
seen  it,  but,  instead  of  stopping  his  cranking,  he  continued 
until  his  machine  started. 

It  is  well  settled  that  it  is  the  duty  of  an  autoist  to  stop 
his  machine,  or  to  do  whatever  is  reasonably  required  to  re- 
lieve persons  of  peril  when  he  sees  a  horse  is  becoming 
frightened  by  his  machine:  Indiana  Springs  Co.  v.  Brown, 
165  Ind.  465,  74  N.  E.  615,  1  L.  R.  A.,  N.  S.,  238,  6  Ann.  Cas. 
656 ;  Shinkle  v.  McCuUough,  116  Ky.  960,  105  Am.  St.  Rep. 
249,  77  S.  W.  196 ;  House  v.  Cramer,  134  Iowa,  374,  112  N. 
W.  3,  10  L.  R.  A.,  N.  S.,  655,  13  Ann.  Cas.  431,  and  cases 
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cited  in  notes.  This  duty  is  imposed  by  statutes  in  many 
states  regulating  the  use  of  automobiles,  but  we  think  it  is 
easily  dedueible  from  elementary  principles  of  the  common 
law :  Lfong  v.  Warlick,  148  N.  C.  32,  61  S.  E.  617. 

It  was  the  duty  of  this  defendant,  assuming  that  his  ma- 
chine was  a  normal  one,  when  he  began  to  "crank  up,"  to 
keep  a  watchful  eye  on  the  horses  standing  so  close  by.  It 
was  his  duty,  when  he  saw  that  they  were  manifesting 
symptoms  of  fright,  to  stop  at  once,  until  the  horses  could 
be  removed.  There  is  evidence  that  in  this  respect  the  de- 
fendant failed  in  his  duty. 

2.  The  plaintiff  shows  by  evidence  that  defendant's  ma- 
chine was  not  a  normal,  but  a  most  abnormal,  one ;  that  the 
noise  it  made  when  cranking  up  was  something  "terrible,'^ 
to  use  the  expression  of  one  witness.  That  defendant  was 
fully  aware  of  this,  and  refused  to  correct  it  because  of  the 
incidental  expense,  is  testified  to  by  the  machinist  Hamlin. 

His  honor  might  well  have  told  the  jury  that  to  crank  up 
such  a  defective  and  abnormal  machine  in  close  proximity 
to  a  pair  of  horses,  without  giving  the  driver  notice  to  re- 
move them,  is  per  se  negligence. 

This  imposes  no  great  burden  upon  those  who  use  the  public 
'*^®  highways  even  with  the  best  equipped  and  safest  ma- 
chines. To  require  less  would  render  the  highways  of  the 
country  dangerous  to  the  lives  and  property  of  those  who 
daily  use  them. 

We  are  of  opinion  that  his  honor  correctly  and  fairly  sub- 
mitted the  case  to  the  jury  in  a  charge  free  from  error. 

No  error. 


The  Law  of  Automobiles  is  the  subject  of  a  note  to  Christy  v.  Elliott^ 
108  Am.  St.  Kep.  212.  For  recent  decisions  on  the  liability  for 
negligently  operating  automobiles  in  public  streets,  see  Bliss  v.  Wol- 
cott,  40  Mont.  491,  135  Am,  St.  Kep.  636;  Lauson  v.  Fond  du  Lac,. 
141  Wis.  57,  135  Am.  St.  Rep.  30;  Zoltovski  v.  Gzella,  159  Mich.  620, 
134  Am.  St.  Bep.  752;  Navailles  v.  Dielmann,  124  La.  421,  134  Am. 
St.  Eep.  508;  Mark  v.  Fritsch,  195  N.  Y.  282,  133  Am.  St.  Eep,  800. 
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DOWNING  V.  STONE. 

[152  N.  C.  525,  68  S.  E.  9.] 

]VIALICIOUS  PROSECUTION.— Malice,  as  That  Term  is  Used 
in  the  law  of  malicious  prosecution,  does  not  necessarily  mean  per- 
sonal ill-will  or  grudge.  A  wrongful  act  intentionally  done  without 
just  cause  or  excuse  is  malicious,     (p.  842.) 

MALICIOUS  PROSECUTION.— The  Advice  of  Counsel,  how- 
ever learned,  on  a  statement  of  facts,  however  full,  does  not  of 
itself  as  a  matter  of  law  afford  protection  to  one  who  has  instituted 
an  unsuccessful  prosecution.  Such  advice  can  be  considered  only  on 
the  issues  of  malice  and  probable  cause,     (p.  845.) 

MALICIOUS  PROSECUTION.— When  a  Committing  Magis- 
trate, as  such,  examines  a  criminal  case  and  discharges  the  accused, 
his  action  makes  out  a  prinia  facie  case  of  want  of  probable  cause. 
But  the  judgment  of  a  trial  court  acquitting  the  accused  has  no  such 
effect,  and  should  not  be  considered  as  evidence  on  the  issue  of  prob- 
able cause,     (p.  845.) 

MALICIOUS  PROSECUTION.— The  Judgment  of  Acquittal  is 
necessarily  admitted  in  an  action  for  malicious  prosecution,  because 
the  plaintiff  is  required  to  show  that  the  action  has  terminated,  but 
the  judgment  should  be  restricted  to  that  purpose,  and  failure  to  do 
so  is  reversible  error,     (p.  845.) 

CRIMINAL  LAW — Obtaining  Advances  Under  Promise  to 
Work. — The  commencement  of  work  does  not  operate  as  an  absolute 
protection  against  a  statute  providing  that  "if  any  person  with  in- 
tent to  cheat  and  defraud  another  shall  obtain  advances  under  a 
promise  to  begin  work  or  labor,"  etc.,  "and  shall  then  unlawfully 
and  willfully  fail  to  commence  or  complete  said  work,  shall  be 
guilty,"  etc.     (p.  846.) 

McLean,  McLean  &  Snow  and  "W.  H.  Kinlaw,  for  the 
plaintiff. 

Wishart,  Britt  &  Britt  and  Mclntyre,  Lawrence  &  Proc- 
tor, for  the  defendant. 

^-®  HOKE,  J.  There  was  evidence  tending  to  show  that 
on  or  about  April  25,  1908,  the  defendant  had  caused  the 
arrest  and  imprisonment  of  plaintiff  on  a  charge  of  having 
obtained  from  said  defendant,  as  landlord,  with  intent  to 
cheat  and  defraud,  advances  and  supplies  to  plaintiff  as 
tenant.  The  prosecution  having  been  instituted  under 
section  3431  of  Revisal,  which  gives  a  justice  final  jurisdic- 
tion, the  evidence  further  showed  that  the  plaintiff  had  been 
acquitted  by  the  justice  who  tried  the  case. 

There  was  evidence  on  the  part  of  plaintiff  tending  to 
show  that  he  had  acted  throughout  in  good  faith;  that  he 
had  left  defendant's  premises  for  good  cause,  and  that,  as 
a  matter  of  fact,  he  did  not  owe  defendant  anything  for 
advancements  or  supplies  at  the  time  he  moved  away. 

There  was  evidence  on  the  part  of  defendant  that  plain- 
tiff, hainng  agreed  to  become  tenant  of  defendant,  obtained 
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goods  and  money  by  way  of  advancements,  and  had  shortly 
thereafter  abandoned  the  place  without  cause  or  excuse,  and 
defendant,  having  consulted  counsel,  placing  the  facts  truth- 
fully and  fully  before  him,  and  being  advised  that  on  the 
facts  as  stated  a  prosecution  would  lie  under  the  statute, 
had  instituted  the  same,  etc. 

The  jury  rendered  the  following  verdict: 

1.  Did  the  defendant,  Scott  Stone,  cause  the  arrest  and 
prosecution  of  the  plaintiff,  T.  L.  Downing,  as  alleged? 
Answer:  Yes. 

2.  Was  the  same  done  without  probable  cause?  Answer: 
Yes. 

'^^''  3.  "Was  the  same  done  with  malice?    Answer:  Yes. 

4.  lias  the  criminal  action  terminated?     Answer:  Yes. 

5.  What  damages,  if  any,  has  plaintiff  sustained  thereby? 
Answer:  Twelve  hundred  and  fifty  dollars. 

Judgment  on  verdict  for  plaintiff,  and  defendant  ex- 
cepted and  appealed. 

The  defendant  excepted  for  that  the  court  refused  to 
charge  the  jury  as  requested,  "that  in  order  to  answer  the 
issue  as  to  malice  for  the  plaintiff,  it  was  required  that 
plaintiff  should  establish  particular  malice  against  the  de- 
fendant," insisting  that  the  term  ** particular  malice,"  in 
this  connection,  should  be  understood  in  the  sense  of  per- 
sonal ill-will  or  grudge  toward  the  defendant,  and  charged 
instead : 

"Particular  malice  means  ill-will,  grudge,  a  desire  to  be 
revenged.  Malice  within  the  meaning  of  this  issue  does  not 
necessarily  mean  ill-will,  but  a  wrongful  act  knowingly  and 
intentionally  done  the  plaintiff  without  just  cause  or  excuse 
will  constitute  malice;  and  should  you  find  from  the  evi- 
dence, and  by  the  greater  weight  thereof,  the  burden  being 
on  the  plaintiff,  that  the  defendant  Stone  was  actuated  by 
malice  toward  the  plaintiff  in  taking  out  the  warrant  and 
causing  the  plaintiff's  arrest,  you  will  answer  the  third 
issue  *  Yes. '  If  you  do  not  so  find,  you  will  answer  the  third 
issue  *No.'  " 

The  rulings  of  the  court  below,  on  both  of  these  questions, 
find  support  in  an  express  decision  of  this  court,  Stanford  v. 
A.  F.  Mesick  Grocery  Co.,  143  N.  C.  419,  55  S.  E.  815,  and 
the  position  is  supported  by  the  better  reason  and  is  in  sub- 
stantial accord  with  the  great  weight  of  authority:  Wills 
V.  Noyes,  12  Pick.  324;  Vinal  v.  Core,  18  W.  Va.  1;  Burhans 
V.  Sanford,  19  Wend.  417 ;  Frowman  v.  Smith,  Litt.  Sel.  Cas. 
7,  12  Am.  Dec.  265,  note  1;  Gee  v.  Culver,  13  Or.  598,  11  Pac. 
302;  Pullen  v.  Glidden,  66  Me.  202;  Harpham  v.  Whitney, 
77  111.  32 ;  Hadrick  v.  Hestop,  64  Eng.  Com.  L.  266 ;  Johnson 
V.  Ebberts,  6  Saw.  538,  11  Fed.  129;  19  A.  &  E.  675;  26 
Cyc.  48,  49 ;  Hale  on  Torts,  354 ;  Cooley  on  Torts,  338. 
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In  Hale  on  Torts,  354,  treating  of  malicious  prosecution, 
it  is  said:  "  'Malice,'  as  here  used,  is  not  necessarily  synony- 
mous with  'anger,'  'wrath,'  or  'vindictiveness.'  Any  such 
ill-feeling  may  constitute  malice.  But  it  may  be  no  more 
than  the  opposite  of  ^^*  bona  fides.  Any  prosecution  car- 
ried on  knowingly,  wantonly,  or  obstinately,  or  merely  for 
the  vexation  of  the  person  prosecuted,  is  malicious.  Every 
improper  or  sinister  motive  constitutes  malice,  in  this  sense. 
The  plaintiff  is  not  required  to  prove  'express  malice,'  in  the 
popular  sense.  The  test  is.  Was  the  defendant  actuated  by 
any  indirect  motive  in  preferring  the  charge  or  commencing 
the  action  against  the  plaintiff?" 

In  Cooley  on  Torts,  338,  the  author  says:  "Legal  malice 
is  made  out  by  showing  that  the  proceeding  was  instituted 
from  any  improper  or  wrongful  motive,  and  it  is  not  essen- 
tial that  actual  malevolence  or  concept  design  be  shown." 

In  Vinal  v.  Core,  18  W.  Va.  1,  the  court,  on  this  question, 
held : 

"6.  By  the  last  requisite,  malice,  is  meant,  not  what  this 
word  imports  when  used  in  common  conversation,  nor  yet 
its  classical  meaning,  but  its  legal  and  technical  meaning, 
that  is,  some  motive  other  than  a  desire  to  secure  the  pun- 
ishment of  a  person  believed  by  the  prosecutor  to  be  guilty 
of  the  crime  charged,  such  as  malignity,  or  a  desire  to  get 
possession  by  such  means  of  the  goods  alleged  to  be  stolen, 
when  the  charge  is  larceny,  or  any  other  sinister  or  im- 
proper motive." 

In  Gee  v.  Culver,  13  Or.  598,  11  Pac.  302,  it  was  held : 

"1.  Malice,  in  the  enlarged  sense  of  the  law,  is  not  re- 
stricted to  anger,  hatred,  and  revenge,  but  includes  every 
unlawful  and  unjustified  motive.  And  in  an  action  for 
malicious  prosecution  any  motive,  other  than  that  of  simply 
instituting  a  prosecution  for  the  purpose  of  bringing  a  party 
to  justice,  is  a  malicious  motive. 

"2.  In  actions  for  malicious  prosecution  there  is  no  such 
thing  as  implied  malice,  but  malice  in  fact  must  be  proved, 
and  its  existence  is  purely  a  question  of  fact  for  the  jury; 
but  such  malice  may  be  inferred  from  any  improper  or  un- 
justifiable motives  which  the  facts  disclose  influenced  the 
conduct  of  the  defendant  in  instituting  the  prosecution. 
And  the  act  itself,  with  all  the  surrounding  facts  and  cir- 
cumstances, may  be  inquired  into  for  the  purpose  of  ascer- 
taining such  motive." 

And  Lord,  J.,  delivering  the  opinion,  said  further: 

"But  the  term  'malicious'  has  in  law  a  twofold  significa- 
tion. There  is  what  is  known  as  malice  in  law,  or  implied 
malice,  and  malice  in  fact,  or  actual  malice.  Malice  in  law 
denotes  a  legal  inference  of  malice  from  certain  facts 
proved.     It  is  a  presumption  of  malice  which  the  law  raises 
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from  an  act  unlawful  in  itself  which  is  injurious  to  another, 
and  is  declared  by  the  court.  Malice  in  fact,  or  actual 
malice,  relates  to  the  actual  state  or  ^-*  condition  of  the 
mind  of  the  person  who  did  the  act,  and  is  a  question  of 
fact  upon  the  circumstances  of  each  particular  case  to  be 
found  by  the  jury.  In  actions  for  malicious  prosecution 
there  is  no  such  thing  as  malice  in  law,  but  malice  in  fact 
must  be  proved,  and  its  existence  is  purely  a  question  of 
fact  for  the  jury:  Ritchey  v.  Davis,  11  Iowa,  124.  But  in 
this  form  of  action  malice  is  not  considered  in  the  sense  of 
spite  or  hatred  against  an  individual,  but  of  malus  animus, 
and  as  denoting  that  the  party  is  actuated  by  improper  and 
indirect  motives:  Mitchell  v.  Jenkins,  5  Barn.  &  Adol.  394. 
To  prove  actual  malice,  it  is  not  necessary,  therefore,  that 
the  prosecution  complained  of  should  proceed  from  hatred 
or  ill-will  to  the  plaintiff;  but  it  may  be  inferred  from  any 
improper  and  unjustifiable  motives  which  the  facts  disclose 
influenced  the  conduct  of  the  defendant  in  instituting  the 
prosecution.  'But  it  is  well  established,'  said  Libby,  J., 
'that  the  plaintiff  is  not  required  to  prove  express  malice 
in  the  popular  signification  of  the  term,  as,  that  defendant 
was  prompted  by.  malevolence,  or  acted  from  motives  of 
ill-will,  resentment,  or  hatred  toward  the  plaintiff.  It  is 
sufficient  if  he  prove  it  in  its  enlarged  sense.'  'In  a  legal 
sense,  any  act  done  willfully  and  purposely  to  the  prejudice 
and  injury  of  another,  which  is  unlawful,  is,  as  against  that 
person,  malicious':  Commonwealth  v.  Snelling,  15  Pick.  321. 
'The  malice  necessary  to  be  shown  in  order  to  maintain  this 
action  is  not  necessarily  revenge,  or  other  base  or  malignant 
passion.  Whatever  is  done  willfully  and  purposely,  if  it 
be  at  the  same  time  wrong  and  unlawful,  and  that  known 
to  the  party,  is,  in  legal  contemplation,  malicious:  Wills  v. 
Noyes,  12  Pick.  324.'  " 

We  were  referred  by  counsel  to  the  cases  of  Savage  v. 
Davis,  131  N.  C.  159,  42  S.  E.  571,  and  Brooks  v.  Jones.  33 
N.  C.  260,  as  authorities  in  support  of  their  position,  and  in 
which  it  is  said  that  "particular  malice"  must  be  estab- 
lished in  cases  of  this  character.  In  so  far  as  these  cases 
hold  that  a  malicious  or  wrongful  purpose  must  exist 
prompting  the  particular  prosecution,  which  is  the  subject 
of  inquiry,  the  decisions  may  be  upheld,  but,  to  the  extent 
that  they  countenance  the  position  that  on  an  issue  of  this 
character  it  is  necessary  to  show  there  was  personal  ill-will 
or  malevolence  existing  with  the  plaintiff  toward  the  origi- 
nal defendant,  the  cases  are  not  well  considered. 

Nor  was  there  any  error  in  refusing  to  give  another  in- 
struction prayed  for  by  defendant,  as  follows : 

"If  the  jury  find  from  the  evidence  that  the  defendant, 
Scott  Stone,  before  causing  the  warrant  to  be  issued  for  the 
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arrest  of  the  plaintiff  Downing,  consulted  a  reputable  prac- 
ticing attorney,  ^^^  making  to  him  a  full  and  fair  disclosure 
of  the  facts,  and  was  advised  by  said  attorney  to  procure 
a  warrant  for  Downing 's  arrest;  and  that  the  defendant 
acted  in  pursuance  of  said  attorney's  advice  in  causing  the 
warrant  to  be  issued,  this  would  constitute  probable  cause 
for  issuing  the  warrant,  and  you  will  answer  the  second 
issue  *No.'  " 

The  decisions  of  this  state  have  uniformly  held  that  ad- 
vice of  counsel,  however  learned,  on  a  statement  of  facts, 
however  full,  does  not  of  itself  and  as  a  matter  of  law  afford 
protection  to  one  who  has  instituted  an  unsuccessful  prose- 
cution against  another;  but  such  advice  is  only  evidence 
to  be  submitted  to  the  jury  on  the  issue  as  to  malice: 
Smith  V.  Eastern  Bldg.  and  Loan  Assn.,  116  N.  C.  73,  20  S. 
E.  963;  Davenport  v.  Lynch,  51  N.  C.  545;  Beal  v.  Robeson, 
30  N.  C.  276.  And  where  it  is  proven  that  legal  advice  was 
taken  by  a  prosecutor,  this  too  is  a  relevant  circumstance  in 
connection  with  other  facts,  admitted  or  established,  to  be 
considered  by  the  court  in  determining  the  question  of 
probable  cause:  Morgan  v.  Stewart,  144  N.  C.  424,  57  S.  E. 
149 ;  Pittsburg  etc.  R.  R.  v.  Wakefield  Hardware  Co.,  143  N. 
C.  54,  55  S.  E.  422. 

This  restriction  as  to  the  advice  of  counsel  learned  in  the 
law  on  facts  fully  and  fairly  stated  does  not  seem  to  be  in 
accord  with  the  weight  of  authority  as  it  obtains  in  other 
jurisdictions  (Cooley  on  Torts,  328;  Hale  on  Torts,  357),  but 
it  has  been  too  long  accepted  and  acted  on  here  to  be  now 
questioned,  and  we  are  of  opinion,  too,  that  ours  is  the  safer 
position.     The  exception,  therefore,  is  overruled. 

Again,  it  was  objected  that  the  court,  having  admitted  the 
docket  and  judgment  of  the  justice  who  tried  and  disposed 
of  the  case,  refused  on  request  to  confine  such  evidence  to 
its  proper  effect  as  testimony  for  the  purpose  only  of  show- 
ing that  the  action  had  terminated,  but  allowed  it  to  be  used 
on  the  issue  as  to  probable  cause.  We  think  this  objection 
must  be  sustained.  It  is  well  established  with  us  that  when 
a  committing  magistrate,  as  such,  examines  a  criminal  case 
and  discharges  the  accused,  his  action  makes  out  a  prima 
facie  case  of  want  of  probable  cause,  that  is  the  issue  di- 
rectly made  in  the  investigation;  but  no  such  effect  is 
allowed  to  a  verdict  and  judgment  of  acquittal  by  a  court 
having  jurisdiction  to  try  and  determine  the  question  of 
defendant's  guilt  or  innocence;  and  the  weight  of  authority 
is  to  th€  effect  that  such  action  of  the  trial  court  should  not 
be  considered  as  evidence  on  the  issue  as  to  probable  cause 
or  malice.  In  this  case  the  justice  had  final  jurisdiction  to 
try  and  determine  the  question.  The  judgment  is  neces- 
sarily admitted,  because  the  plaintiff  is  required    to    show 
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that  the  action  has  terminated;  but  it  should  be  restricted  to> 
that  purpose,  °^^  and  the  failure  to  do  this  constituted 
reversible  error:  Morgan  v.  Stewart,  144  N.  C.  424,  57  S.  E. 
149 ;  Bell  v.  Pearcy,  33  N.  C.  233 ;  Bekkeland  v.  Lyons,  96- 
Tex.  255,  72  S.  W.  56,  64  L.  R.  A.  474;  Philpot  v.  Lucas,  101 
Iowa,  478,  70  N.  W.  625;  Anderson  v.  Friend,  85  111.  135;, 
Taylor  on  Evidence,  sec.  1667 ;  19  A.  &  E    665. 

There  was  further  error  in  charging  the  jury  as  follows: 

"It  being  admitted  in  this  case  that  plaintiff  Downing 
commenced  the  work  and  labor  according  to  the  contract  of 
employment,  the  court  charges  you  that  he  was  not  indicta- 
ble for  failure  to  complete  the  work." 

The  language  of  the  statute  is,  "If  any  person  with  intent 
to  cheat  and  defraud  another  shall  obtain  advances  under  a 
promise  to  begin  work  or  labor,"  etc.,  "shall  then  unlaw- 
fully and  willfully  fail  to  commence  or  complete  said  work^ 
shall  be  guilty,"  etc.  To  allow  the  commencement  of  work 
by  plaintiff  to  operate  as  an  absolute  protection  to  him  is 
thus  in  direct  contravention  of  the  express  provision  of  the 
statute  and  must  be  held  erroneous.  It  is,  no  doubt,  an  inad- 
vertence on  the  part  of  the  court,  but  the  objection  is  dis- 
tinctly and  explicitly  made. 

These  are  the  principal  questions  presented  and  argued  on 
the  appeal.  Most  of  the  other  exceptions  are  to  rulings  of 
the  court  on  questions  of  evidence.  They  do  not  seem  to- 
be  in  any  way  controlling  or  determinative,  and,  as  they 
may  not  arise  in  another  hearing,  it  is  not  considered  nec- 
essary or  desirable  that  they  be  now  passed  upon. 

For  the  errors  indicated,  defendant  is  entitled  to  a  new 
trial  of  the  cause,  and  it  is  so  ordered. 

Venire  de  novo. 


The  Liability  for  Malicious  Prosecution  of  civil  actions  is  the  subject 
of  a  note  to  McCormick  Harvesting  etc.  Co.  v.  Willan,  93  Am.  St. 
Eep.  454.  And  the  malicious  prosecution  of  criminal  charges  is  the- 
subject  of  a  note  to  Eoss  v.  Hixon,  26  Am.  St.  Eep.  127. 

The  Malice  Necessary  to  Sustain  an  Action  for  Malicious  Prosecution 
need  not  be  any  ill-will  toward  the  defendant,  but  may  be  any- 
unjustifiable  motive.  Legal  malice  is  made  out  by  showing  that  an 
action  was  instituted  from  any  improper  or  wrongful  motive.  It  is- 
not  necessary  that  actual  malevolence  or  corrupt  design  be  shown: 
Kolka  V.  Jones,  6  N.  D.  461,  66  Am.  St.  Eep.  els,  and  see  the  notes 
cited  in  the  preceding  paragraph. 

The  Discharge  of  One  Accused  of  Crime  has  not  of  itself  any  tend- 
ency to  show  want  of  probable  cause  for  instituting  the  prosecu- 
tion: Davis  v.  McMillan,  142  Mich.  391,  113  Am.  St.  Eep.  585.  Where- 
a  justice  has  jurisdiction  to  try,  with  or  without  a  jury,  and  to  punish 
on  conviction  the  accused  for  the  offense  charged,  his  judgment  of 
acquittal  will  not  be  taken  as  prima  facie  evidence  of  want  of  prob- 
able cause,  or  of  malice:  Catzen  v.  Belcher,  64  W.  Va.  314,  131  Am.. 
St.  Eep.  903. 
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It  is  a  Good  Defense  to  an  Action  for  Malicious  Frosecution,  accord- 
ing to  most  authorities,  that  the  defendant  acted  on  the  advice  of 
counsel  learned  in  the  law,  upon  a  full  and  fair  disclosure  of  the 
facts:  King  v.  Apple  River  Power  Co.,  131  Wis.  575,  120  Am.  St. 
Rep.  106-3;  Davis  v.  McMillan,  142  Mich.  391,  113  Am.  St.  Rep.  585; 
Kansas  etc.  Coal  Co.  v.  Galloway,  71  Ark.  351,  100  Am.  St.  Rep.  79. 

In  an  Action  for  Malicious  Prosecution  it  devolves  upon  the  plaintiff 
to  show  affirmatively  that  there  were  malice  and  want  of  probable 
cause  on  the  part  of  the  defendant  in  instituting  the  prosecution  com- 
plained of:  Davis  v.  McMillan,  142  Mich.  391,  113  Am.  St.  Rep. 
585;  Kansas  etc.  Coal  Co.  v.  Galloway,  71  Ark.  351,  100  Am.  St. 
Rep.  79;  Abbott  v.  Thome,  34  Wash.  692,  101  Am.  St.  Eep.  1021. 


CALVERT  V.  ALVEY. 

[152  N.  C.  610,  68  S.  E.  153.] 

EVIDENCE. — The  Declarations  of  an  Agent  are  not  Admis- 
sible against  his  principal  if  not  made  at  the  time  of  the  transaction 
in  question  so  as  to  constitute  them  a  part  of  the  res  gestae,  (p. 
849.) 

FRAUDULENT  CONVEYANCE— Evidence.— In  an  Action  to 
Set  Aside  a  fraudulent  trust  deed  and  a  sale  thereunder,  brought  by 
the  assignee  of  judgments  recovered  by  the  receiver  of  a  bank,  the 
books  of  the  bank  are  not  admissible  as  against  the  purchaser,  in  the 
absence  of  any  showing  of  agency  or  privity,     (p.  849.) 

FEAUDUIiENT  CONVEYANCE. — Knowledge  of  or  Participa- 
tion in  by  the  Grantee  of  fraud  of  the  grantor  is  essential  to  set 
aside  or  vacate  a  deed  because  fraudulent  as  against  creditors, 
(p.  849.) 

FRAUDULENT  CONVEYANCE — Securing  Bona  Fide  Debt. — 
It  is  not  fraudulent  for  a  creditor  to  secure  a  bona  fide  existing  in- 
debtedness,    (p.  849.) 

FRAUDULENT  CONVEYANCE— Knowledge  of  Trustee.— The 
knowledge  of  or  participation  in  fraud  by  the  trustee  in  a  deed  of 
trust  securing  a  single  debt,  who  is  merely  the  temporary  repository 
of  the  legal  title  with  no  active  duties  to  perform  except  in  the 
event  of  foreclosure,  is  not  imputed  to  the  cestui  que  trust,     (p.  850.) 

FRAUDULENT  CONVEYANCE— Burden  of  Proof.— In  an  ac- 
tion to  set  aside  a  trust  deed,  given  to  secure  a  loan  made  by  the 
cestui  que  trust,  on  the  ground  of  the  grantor's  fraud,  the  burden 
of  proof  is  not  on  the  cestui  que  trust  to  show  the  bona  fides  of  the 
transaction,  there  being  no  ties  of  kinship  or  fiduciary  relation  be- 
tween the  parties,     (p.  850.) 

Action  by  the  assignee  of  certain  judgments  against  W. 
H.  Penland  and  others  to  set  aside,  on  the  ground  of  fraud, 
a  trust  deed  dated  July  20,  1897,  and  executed  by  W.  H. 
Penland,  Mary  B.,  Althea  M.,  and  Mary  C.  Penland  to 
Joseph  E,  Dickerson,  trustee.  The  deed  covered  nine  tracts 
of  land,  and  secured  the  payment  of  a  note  to  Mrs.  C.  B. 
Alvey  in  the  sum  of  ten  thousand  dollars.  It  appears  on  the 
face  of  the  deed  that  it  was  made  subject  to  a  mortgage  to 
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J.  E.  Rumboiigh,  trustee,  for  eight  thousand  dollars,  and 
also  a  trust  deed  to  Jacob  Friedman,  trustee,  for  seven  thou- 
sand dollars.  On  October  31,  1898,  the  trust  deed  was  fore- 
closed under  the  power  of  sale  and  the  land  was  purchased 
by  and  conveyed  to  C.  B.  Alvey  for  five  thousand  dollars. 
This  action  is  brought  to  set  aside  the  deed  of  trust  to  Dick- 
erson,  and  the  subsequent  conveyance  under  it  to  Mrs. 
Alvey,  and  for  an  accounting  from  her  for  rents  and  profits 
and  proceeds  of  sale  of  land  sold  by  her  over  and  above  the 
amounts  disbursed  in  the  discharge  of  prior  encumbrances. 
A  motion  for  nonsuit  was  sustained  and  the  plaintiff  ap- 
peals. 

Frank  Carter  and  H.  C.  Chedester,  for  the  plaintiff. 

Moore  &  Rollins  and  Locke  Craig,  for  the  defendants. 

®*2  BROWN,  J.  This  action  is  brought  by  a  judgment 
creditor  to  set  aside  certain  conveyances  alleged  to  be  fraud- 
ulent and  to  subject  the  property  so  conveyed,  together  with 
the  rents  and  profits  thereof,  to  the  payment  of  the  plain- 
tiff's judgments,  and  to  reach  and  subject  in  the  hands  of 
the  defendant  Alvey  lands  which  are  alleged  to  belong  to 
certain  of  the  defendants  in  said  judgments,  with  an  ac- 
counting for  the  rents  and  profits  thereof  and  the  proceeds 
of  lands  so  held  which  are  alleged  to  have  been  sold  by  said 
defendant. 

The  judgments  sued  on  were  taken  on  notes  due  the  First 
National  Bank  of  Asheville  by  W.  H.  Penland,  J.  E.  Dicker- 
son,  Mary  C.  Penland,  Margaret  P.  Smith,  Althea  M. 
Penland  and  Anna  K.  Smith.  The  bank  failed  July  30, 
1897,  and  the  receiver  recovered  judgments  upon  the  notes 
and  assigned  them  to  plaintiff. 

W.  H.  Penland  and  J.  E.  Dickerson  were  directors  in  the 
bank  and  the  former  was  its  cashier.  Mrs.  Alvey  resided 
in  Richmond,  Virginia,  and  is  the  sister  in  law  of  Dickerson, 
who  managed  certain  property  owned  by  her  in  Asheville 
and  attended  to  certain  business  matters  for  her. 

It  is  contended  that  the  deed  in  trust  of  July  20,  1897, 
was  fraudulent,  that  no  real  consideration  passed,  and  that 
its  purpose  was  to  cover  up  the  property  of  the  grantors 
therein  from  the  payment  of  their  debts  to  the  bank.- 

It  is  contended  that  his  honor  erred  in  excluding  the 
declarations  of  Dickerson  made  subsequent  to  the  convey- 
ance, as  evidence  against  Mrs.  Alvey. 

We  think  the  ruling  correct.  There  is  no  evidence  or  ad- 
mission that  Dickerson  was  the  agent  of  Mrs.  Alvey  in 
making  the  loan  or  in  procuring  the  execution  of  the  deed 
in  trust,  or,  if  so,  it  is  not  contended  that  the  excluded 
declarations  were  made  at  the  time  of  the  transaction  so  as 
to  constitute  them  a  part  of  the  res  gestae. 
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613  ^here  the  acts  of  the  agent  will  bind  the  principal, 
there  his  declarations,  representations  and  admissions  re- 
specting the  subject  matter  will  also  bind  the  principal,  if 
made  at  the  same  time  and  constituting  a  part  of  the  res 
gestae.  This  seems  to  be  well  settled:  2  Taylor  on  Evidence, 
sec.  602 ;  Story  on  Agency,  sec.  134. 

The  court  also  properly  excluded  the  books  of  the  insol- 
vent bank.  As  to  Mrs.  Alvey,  they  were  clearly  incompe- 
tent, as  she  was  in  nowise  responsible  for  them  or  privy  to 
them.  Res  inter  alios  acta  alteri  noeere  non  debet.  The 
other  exceptions  to  evidence  are  equally  as  untenable,  and 
need  not  be  discussed. 

The  last  exception  to  the  nonsuit  brings  up  the  question  as 
to  the  sufficiency  of  the  evidence  of  fraud  to  be  submitted  to 
the  jury.  We  agree  with  his  honor  that  there  is  no  evidence 
showing  or  tending  to  show  that  the  defendant.  C.  B.  Alvey 
w^as  guilty  of  any  fraud,  or  that  she  knew  of  or  participated 
in  any  fraud  on  the  part  of  the  grantors  in  the  deed.  There 
is  nothing  in  the  way  of  proof  to  indicate  that  Mrs.  Alvey 
knew  of  or  participated  in  any  fraudulent  intent  on  the  part 
of  the  Penlands,  assuming  their  purpose  was  to  delay,  hinder 
and  defraud  the  bank  in  the  collection  of  its  debt.  It  seems 
to  be  settled  beyond  controversy  that  knowledge  of  or  par- 
ticipation therein  by  the  grantee  of  fraud  of  the  grantor  is 
essential  to  set  aside  or  vacate  a  deed :  Lassiter  v.  Davis,  64 
N.  C.  498;  Allen  v.  McLendon,  113  N.  C.  321,  18  S.  E.  206; 
Rose  V.  Coble,  61  N.  C.  517 ;  Wachovia  L.  &  Trust  Co.  v. 
Forbes,  120  N.  C.  355,  27  S.  E.  43 ;  Reiger  v.  Davis,  67  N.  C. 
185 ;  Osborne  v.  Wilkes,  108  N.  C.  651,  13  S.  E.  285 ;  Haynes 
V.  Roger,  111  N.  C.  228,  16  S.  E.  416 ;  Riggan  v.  Sledge,  116 
N.  C.  87,  20  S.  E.  1016;  Savage  v.  Knight,  92  N.  C.  493,  53 
Am.  Rep.  423 ;  Peeler  v.  Peeler,  109  N.  C.  628,  14  S.  E.  59 ; 
Wolf  V.  Arthur,  118  N.  C.  890,  24  S.  E.  671. 

It  is  true  that  the  evidence  discloses  a  large  indebtedness 
upon  the  part  of  the  Penlands  to  the  bank,  and  that  its  af- 
fairs were  in  a  very  insolvent  condition ;  but  Mrs.  Alvey  had 
no  knowledge  of  these  facts.  Assuming  that  she  did,  she 
had  a  right  to  secure  any  bona  fide  existing  indebtedness,  if 
possible,  and  it  would  not  be  fraudulent  for  her  to  do  so. 

But  it  is  contended  that  the  trustee  in  the  deed  in  trust 
had  knowledge  of  such  conditions,  and  that  such  knowledge 
affects  his  cestui  que  trust. 

There  are  authorities  to  the  effect  that  although  a  pre- 
ferred creditor  in  a  trust  deed  is  himself  innocent  of  fraud, 
yet  his  trustee's  participation  therein  destroys  the  security. 
But  those  authorities  have  no  application  to  an  instrument 
or  transaction  of  this  character.  Dickerson  was  merely  the 
temporary  rei>ository  of  the  legal  title  in  an  instrument  se- 
curing a  single  debt.     He  had  no  previous  connection  with 
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the  trust  property  ***  and  had  no  active  duties  whatever  to 
perform  in  connection  with  it.  He  held  as  a  naked  trustee, 
whose  duties  were  nominal  except  in  case  of  foreclosure,  and 
then  they  are  clearly  marked  and  defined  in  the  deed.  In 
such  cases  the  secured  creditor  must  be  fixed  with  notice, 
and  the  knowledge  of  the  trustee  is  not  imputable  to  him : 
First  Nat.  Bank  v.  Ridenour,  26  Am.  St.  Rep.  167;  Batavia 
V.  Wallace,  102  Fed.  240,  42  C.  C.  A.  310,  20  Cyc.  479,  and 
cases  cited. 

It  is  contended  that  the  burden  of  proof  is  on  the  defend- 
ant Alvey  to  show  to  the  satisfaction  of  the  jury  the  bona 
fid€s  of  this  transaction. 

It  is  true,  as  contended,  that  where  a  creditor  shows  facts 
that  raise  a  strong  presumption  of  fraud  in  a  conveyance 
made  by  his  insolvent  debtor,  the  history  of  which  is  neces- 
sarily known  to  the  debtor  only,  the  burden  of  proof  lies  on 
him  to  explain  it.  That  would  undoubtedly  be  true  here  if 
the  Penlands  were  the  interested  defendants;  but  Mrs. 
Alvey  occupies  a  different  attitude.  She  claims  as  a  mort- 
gagee who  has  innocently  made  a  loan  upon  property,  and 
not  as  an  insolvent  debtor  who  is  charged  with  conveying 
her  property  absolutely  for  her  own  benefit. 

There  are  no  ties  of  kinship  between  Mrs.  Alvey  and  the 
Penlands,  and  none  of  the  well-known  and  definite  fiduciary 
relations  exist  which  raise  either  a  presumption  of  fraud  to 
be  decided  by-  the  court,  or  a  question  of  fraud,  as  matter  of 
fact,  to  be  submitted  to  and  passed  on  by  the  jury  for  what 
it  is  worth :  Lee  v.  Pearce,  68  N.  C.  76.  The  proof  is  singu- 
larly free  from  any  suspicious  facts  calculated  to  put  Mrs. 
Alvey  on  inquiry  as  to  the  purposes  of  the  Penlands  in  exe- 
cuting the  trust,  assuming  that  such  purpose  was  fraudulent. 
She  resided  a  long  distance  from  them,  was  not  related  or 
even  a  very  intimate  friend,  and,  so  far  as  the  evidence  dis- 
closes, had  no  motive  to  participate  in  fraudulent  conduct 
for  their  benefit. 

Assuming,  for  argument's  sake,  that  Mrs.  Alvey  could  be 
called  upon  to  offer  proof  of  the  bona  fides  of  her  debt,  the 
plaintiff  himself  has  offered  evidence  which  establishes  it 
for  her.  He  introduced  her  check  for  ten  thousand  dollars 
on  a  bank  in  Richmond,  together  with  the  declarations  of 
Dickerson  in  regard  to  the  check  and  the  debt,  which  tend 
strongly  to  prove  a  bona  fide  debt  as  the  basis  of  the  deed  in 
trust.  In  view  of  that  evidence,  the  defendant  Alvey  might 
well  rest  her  case  upon  plaintiff's  proofs. 

Upon  a  review  of  the  record  we  find  no  reversible  error^ 
and  the  motion  to  nonsuit  was  properly  sustained. 

No  error. 

Hoke,  J.,  concurs  in  result. 
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The  Admissibility  in  Evidence  of  Declarations  and  Acts  of  Agents  is 
the  subject  of  a  note  to  Johnson  v.  McLain  Investment  Co.,  131  Am. 
St.  Eep.  306. 

Although  a  Mortgage  is  Executed  hy  the  Mortgagor  with  intent  to 
delay  his  creditors,  it  is  not  fraudulent  as  to  the  mortgagee,  unless 
he  participated  in  the  fraudulent  intent:  Sabin  v.  Columbia  Fuel 
Co.,  25  Or.  15,  42  Am.  St.  Kep.  756. 

The  Knowledge  of  the  Vendee  as  Affecting  the  VaJidity  of  a  fraiidu- 
lent  conveyance  is  the  subject  of  a  note  to  State  v.  Mason,  34  Am. 
St.  Eep.  395. 


LANCASTER  TRUST  COMPANY  v.  MASON. 

[152  N.  C.  660,  68  S.  E.  235.] 

CORPORATION. — The  Word  "Dividend,"  when  used  without 
qualification  or  explanation,  signifies  dividends  paid  in  money,  (p. 
852.) 

CORPORATION — Ownership  of  Property — Interest  of  Share- 
holders.— The  ownership  of  corporate  property  is  in  the  corporation, 
and  not  in  the  holders  of  the  shares  of  stock.  The  certificates  of 
shares  denote  the  interest  of  each  stockholder,  which  consists  in  the 
right  to  his  proportionate  part  of  the  profits  when  declared  as  divi- 
dends, and  to  a  like  proportion  upon  dissolution,  after  its  debts  are 
paid.  Therefore  the  value  of  shares  of  stock  is  dependent  upon  the 
value  of  the  property  retained  by  the  corporation,     (pp.  852,  853.) 

CORPORATION. — A  Stock  Dividend  is  Simply  an  Increase 
in  the  number  of  shares,  the  increased  number  representing  the  same 
property  that  was  represented  by  the  smaller  number  of  shares. 
(p.  853.) 

CORPORATION — Sale  of  Stock — Reservation  of  Dividends. — 
A  shareholder  who  sells  stock,  reserving  dividends  to  be  declared  at 
a  specified  date,  retains  the  right  to  cash  dividends  only,  not  to 
stock  dividends,  of  that  date.     (p.  853.) 

Petition  for  rehearing.  The  cause  was  decided  November 
11,  1909,  and  reported  in  151  N.  C.  265,  65  S.  E.  1015.  On 
December  16th,  the  directors  of  the  Durham  Cotton  Manu- 
facturing Company  declared  a  four  per  cent  semi-annual,  a 
six  per  cent  extra,  and  a  fifty  per  cent  stock,  dividend,  pay- 
able to  the  shareholders  of  record  of  such  corporation  on 
January  2d.  After  these  dividends  were  declared,  but  be- 
fore they  were  due,  the  plaintiff,  who  was  a  stockholder, 
sold  four  shares  to  the  defendant.  The  offer  to  sell,  which 
was  accepted,  contained  the  expression,  "allowing  the  Janu- 
ary dividend  to  us." 

Foushee  &  Foushee,  for  the  petitioner. 

Giles  &  Sikes,  contra. 

^^  BROWN,  J.  When  we  considered  this  cause  at  last 
term  we  concluded  that  under  the  terms  of  the  contract  of 
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sale  of  the  stock  in  the  Durham  Cotton  Manufacturing  Com- 
pany the  reservation  of  the  "January  dividend"  by  plaintiff 
entitled  it  not  only  to  the  regular  four  per  cent  and  extra 
six  per  cent  cash  dividend  declared  and  payable  then,  but 
also  to  the  value  of  the  so-called  fifty  per  cent  stock  divi- 
dend which  was  declared  at  same  time  as  the  regular  and 
extra  cash  dividends. 

Upon  a  careful  review  of  the  correspondence  between  the 
parties  and  a  further  consideration  of  the  case  we  are  led  to 
the  conclusion  that  the  words,  "allowing  the  January  divi- 
dend to  *®*  us,"  used  in  plaintiff's  letter  of  December  23, 
1907,  was  intended  to  refer  to  dividends  payable  in  cash 
only,  and  do  not  embrace  the  so-called  stock  dividends  of 
fifty  per  cent. 

That  was  not  strictly  or  in  the  usual  sense  of  the  word  a 
dividend.  It  was  simply  an  increase  in  the  capital  stock  by 
dividing  the  capital  of  the  corporation  into  a  larger  number 
of  shares  and  allotting  them  to  each  stockholder  in  propor- 
tion to  the  number  of  shares  he  owned  before  the  increase. 
This  is  not  infrequent  in  these  days  when  "watering  stock" 
is  no  uncommon  occurrence ;  not  that  we  mean  to  intimate 
that  such  has  been  the  case  here.  Therefore  it  has  been  held 
that  where  the  word  dividend  is  used  without  qualification 
or  explanation  it  signifies  dividends  payable  in  money:  14 
Cyc.  554,  and  cases  cited;  Black's  Law  Dictionary;  3  Words 
and  Phrases,  pp.  2143,  2144;  Smith  v.  Hooper,  95^  Md.  16,  51 
Atl.  844,  54  Atl.  95. 

This  appears  to  us  to  be  more  consistent  with  the  relation- 
ship which  exists  between  the  stockholders  and  the  corpora- 
tion. 

The  distinction  between  the  title  of  a  corporation  and  the 
interest  of  its  stockholders  in  the  corporate  property  is  fami- 
liar and  well  settled:  Van  Allen  v.  Assessors,  3  Wall.  573, 
18  L.  ed.  229;  Pullen  v.  Corporation  Commission,  152  N.  C. 
548,  68  S.  E.  155.  The  ownership  of  that  property  is  in  the 
corporation  and  not  in  the  holders  of  shares  of  stock.  The 
certificates  of  shares  of  stock  denote  the  interest  of  each 
stockholder,  which  consists  in  the  right  to  his  proportionate 
part  of  the  profits  when  declared  as  dividends,  and  to  a  like 
proportion  upon  its  dissolution,  after  its  debts  are  paid. 
Therefore  the  value  of  the  shares  of  stock  are  dependent 
upon  the  value  of  the  property  retained  by  the  corporation. 
A  cash  dividend  depletes  the  treasury  of  the  corporation  and 
detracts  from  its  assets,  but  a  stock  dividend  neither  takes 
from  nor  adds  to  the  corporate  wealth.  The  interest  of  each 
stockholder  remains  the  same  when  he  receives  his  stock  divi- 
dend as  it  was  before.  He  is  neither  richer  nor  poorer.  By  it 
nothing  is  taken  from  the  property  of  the  corporation  and 
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nothing  added  to  the  interests  of  the  shareholders.  Its  prop- 
erty is  not  diminished  and  their  interests  are  not  increased. 

Upon  this  principal  it  is  held  that  accumulated  earnings 
(upon  which  stock  dividends  are  supposed  to  be  based),  so 
long  as  they  are  held  by  the  corporation,  being  a  part  of  the 
corporate  property,  the  interest  therein  represented  by  each 
share  is  capital,  and  not  the  income  of  that  share,  as  between 
tenant  for  life  and  the  remainderman,  legal  or  equitable, 
thereof:  Gibbons  v.  Mahon,  136  U.  S.  549,  10  Sup.  Ct.  Rep! 
1057,  34  L.  ed.  525.  In  this  case  it  is  said  that  "ordinarily 
a  dividend  declared  in  stock  is  to  be  deemed  capital,  and  a 
dividend  in  money  is  to  be  deemed  income  of  each  share." 

662  This  view  is  taken  by  the  court  of  appeals  of  Virginia : 
"A  stock  dividend  is  merely  an  increase  in  the  number  of 
shares;  the  increased  number  representing  the  same  prop- 
erty that  was  represented  by  the  smaller  number  of  shares. 
One  who  sells  stock,  reserving  the  dividend  that  may  be  de- 
clared by  a  certain  date,  cannot  claim  the  stock  dividend 
thus  declared,  but  only  the  cash  dividend" :  Kaufman  v.  Char- 
lottesville Woolen  Mills,  93  Va.  673,  25  S.  E.  1003. 

It  is  held  by  the  Illinois  court  that,  "A  stock  dividend 
gives  the  stockholder  merely  an  evidence  of  the  additions 
made  by  the  corporation  to  its  own  capital.  It  adds  nothing 
to  the  capital  of  the  corporation  nor  to  the  capital  of  the 
shareholder":  Be  Koven  v.  Alsop,  205  111.  309,  68  N.  E.  930, 
63  L.  R.  A.  587.  "A  stock  dividend  is  not  in  the  ordinary 
sense  a  dividend;  the  latter  being  the  distribution  of  profits 
to  stockholders  as  the  income  from  their  investments.  A 
stock  dividend  is  merely  an  increase  in  the  number  of 
shares ;  the  increased  number  representing  exactly  the  same 
property  that  was  represented  by  the  smaller  number  of 
shares":  7  Words  and  Phrases,  p.  6664,  and  cases  cited. 

As  it  is  admitted  the  plaintiff  did  not  know  of  any  stock 
dividend,  it  is  manifest  that  it  intended  to  sell  and  transfer 
to  the  defendant  the  entire  interest  in  the  corporate  prop- 
erty represented  by  the  four  shares  of  stock  it  held  prior  to 
any  increase  in  the  capital  stock. 

As  the  defendant  testifies  that  he  had  no  knowledge  of 
such  increase,  and  as  he  paid  six  hundred  and  seventy-five 
dollars  per  share  for  each  share  of  the  par  value  of  five  hun- 
dred dollars,  we  think  it  equally  evident  that  he  intended  to 
purchase  the  entire  interest  of  plaintiff  in  the  corporate 
property. 

Therefore  we  now  think  that,  upon  reason  and  authority, 
the  proper  construction  of  the  contract  is  that  the  plaintiff 
sold  its  entire  interest  in  the  corporate  property,  retaining 
whatever  cash  dividend  that  should  be  declared  as  the  fruit 
of  the  investment  that  it  was  parting  with.  The  so-called 
stock  dividend  of  fifty  per  cent  represented  part  of  the  cor- 
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porate  property  sold  to  defendant,  in  which  plaintiff  re- 
served no  interest  and  is  therefore  not  entitled  to  the  whole 
or  any  part  of  it. 

The  former  opinion  is  modified  so  as  to  hold  that  plaintiff 
is  entitled  to  recover  the  extra  cash  dividend,  but  not  the 
value  of  the  stock  dividend  or  any  part  of  it. 

The  judgment  of  the  superior  court  is  reversed  and  non- 
suit set  aside  and  a  new  trial  ordered. 

The  costs  of  the  appeal  are  taxed  against  the  defendant. 
The  costs  of  this  rehearing  are  taxed  against  plaintiff. 

Petition  allowed. 


The  Distinction  Between  Stock  Dividends  and  Cash  Dividends  is  con- 
f-idered  in  Green  v.  Bissell,  79  Conn.  547,  118  Am,  St.  Eep.  156,  and 
r.ote. 

Dividends  on  Corporate  Stock  Ordinarily  Belong  to  the  Person  Hold- 
ing it  at  the  time  they  are  declared:  Clark  v.  Campbell,  23  Utah,  569, 
90  Am.  St.  Rep.  716.  As  between  the  vendor  and  vendee  of  shares 
of  corporate  stock,  the  vendee  is  entitled  to  all  dividends  declared 
thereon  after  the  sale  of  the  stock,  and,  although  the  transfer  has 
not  been  recorded,  the  transferee  has  a  right  to  the  dividends  as 
against  the  transferrer:  Corgan  v.  George  F.  Lee  Coal  Co.,  218  Pa. 
386,  120  Am.  St.  Eep.  891. 


HUNTER  V.  SOUTHERN  RAHjWAY  COMPANY. 

[15«  N.  C.  682,  68  S.  E.  237.] 

INDEPENDENT  CONTRACTOEr— LiabUity  for  Blasting.— 
"Where  a  railroad  company,  after  blasting  on  its  right  of  way  with 
such  violence  as  to  throw  rocks  upon  and  break  the  windows  of  a 
nearby  dwelling,  and  after  being  notified  thereof  by  the  owner  of  the 
building,  lets  the  work  to  an  independent  contractor,  who  continues 
the  blasting  in  the  same  manner,  the  railroad  company  is  liable  for 
the  death  of  the  wife  of  the  owner  of  the  building,  who  is  frightened 
and  made  nervous  by  the  blasting,  and  takes  typhoid  fever,  from 
which  she  dies,  the  contractor,  although  being  notified  of  the  effect 
of  the  blasting  and  of  her  condition,  refusing  to  discontinue  opera- 
tions until  a  short  time  before  her  death,     (p.  860.) 

DEATH. — ^Where  Blasting  is  Carried  on  in  Such  a  Manner  as 
to  break  the  windows  and  throw  rocks  upon  a  nearby  dwelling,  so 
that  the  wife  of  the  owner  is  frightened  and  made  nervous,  and  takes 
typhoid  fever  and  dies,  the  persons  responsible  for  the  blasting  are 
liable  for  her  death  to  the  husband.  They  are  not  relieved  from 
liability  because  they  could  not  foresee  the  exact  consequences  of 
their  acts.     (pp.  860,  861.) 

DEATH. — ^A  Husband  may,  as  Administrator,  sue  for  damages 
for  the  wrongful  death  of  his  wife.     (p.  861.) 

Craig,   Martin   &   Thomason,   Frank   Carter   and   H.    C. 
Chedester,  for  the  plaintiff. 

Moore  &  Rollins,  for  th«  defendant. 
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«83  MANNING,  J.  The  plaintiff,  as  administrator  of  his 
wife,  brought  this  action  to  recover  damages  for  the  death 
of  his  wife,  and  alleged  that : 

"4.  During  the  spring  and  summer  of  1906  the  defendant 
railroad  company  did  willfully,  wantonly  and  in  a  grossly 
negligent  manner,  and  in  utter  disregard  of  the  rights  of  the 
plaintiff's  intestate,  carry  on  and  conduct  its  blasting  opera- 
tions across  the  French  Broad  river  from  where  the  plain- 
tiff's intestate  lived,  and  did  use  excessively  large  charges 
of  explosives,  and  did  wantonly,  willfully,  negligently  and 
carelessly  fail  to  take  proper  precautions  to  prevent  throw- 
ing of  rocks  by  the  explosions  of  the  blasts  around  and 
about  the  home  of  the  plaintiff's  intestate. 

"5.  The  plaintiff  in  this  case,  James  W.  Hunter,  who  was 
at  the  time  of  the  acts  and  negligence  complained  of  the  hus- 
band of  the  plaintiff's  intestate,  notified  the  defendant,  its 
agents  and  servants,  of  the  dangerous  and  negligent  manner 
in  which  they  and  the  defendant  were  conducting  the  said 
blasting  operations,  and  the  said  defendant,  its  agents  and 
servants,  were  requested  by  the  said  James  "W.  Hunter  to 
use  proper  care  in  such  operations,  that  his  intestate  was  in 
a  delicate  state  of  health,  and  that  such  reckless  and  danger- 
ous blasting  so  near  her  home  would  probably  inflict  upon 
her  serious  injury,  and  might  cause  her  death;  that  the  de- 
fendant railway  company,  through  its  agents  and  servants, 
replied  to  the  said  James  W.  Hunter,  on  being  notified,  that 
they,  the  said  agents  and  servants  of  the  defendant,  had 
been  instructed  to  'tear  hell  out  of  the  side  of  that  moun- 
tain,' and  that  they  intended  to  do  it,  regardless  of  conse- 
quences; and  thereafter  the  said  blasting  was  continued  in 
the  same  negligent  manner  as  before. 

"6.  On  account  of  the  "negligence  of  the  defendant,  its 
agents  and  servants,  as  hereinbefore  set  forth,  the  health  of 
the  plaintiff's  intestate  was  destroyed,  and  her  nervous 
system  was  so  shocked  and  wounded  that  she  became  seri- 
ously ill  therefrom  and  died — all  of  which  was  caused  by  the 
acts  and  negligence  of  the  defendant,  its  agents  and  ser- 
vants, as  hereinbefore  set  forth." 

The  defendant,  after  denying  the  imputed  acts  of  negli- 
gence,  for  a  further  defense  pleaded  that  this  defendant. 

Southern  Railway  Compajiy,  on  the  day  of  June,  1906, 

made  and  entered  into  a  written  contract  with  Timothy  Shea 
to  construct  a  roadbed  for  extension  of  certain  tracks  at 
Alexander,  North  Carolina,  and  that  said' contract  was  in  all 
respects  a  lawful  one,  which  the  parties  thereto  might  law- 
fully make  and  perform;  that  the  work  of  constructing  a 
roadbed  of  the  character  and  nature  the  ***  said  Timothy 
Shea  was  employed  by  this  defendant  to  make  was  an  inde- 
pendent avocation,  calling  or  business  in  which  the  said 
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Timothy  Shea  was  and  had  for  many  years  previously  been 
engaged,  and  for  the  exercise  of  which  he  had  and  owned 
all  of  the  necessary  means  and  appliances;  that  this  defend- 
ant, under  said  contract,  was  neither  principal  nor  master^ 
nor  did  it  reserve  any  general  or  special  control  over  said 
Timothy  Shea  either  in  respect  of  the  manner  of  perform- 
ance of  said  contract  by  him  or  in  respect  of  the  agents  to 
be  employed  by  the  said  Shea  in  doing  said  work,  nor  did 
this  defendant,  before  the  commencement  of  said  contract 
by  the  said  Shea  heretofore  mentioned,  or  at  the  commence- 
ment of  the  same,  or  at  any  time  during  the  progress  of  its 
performance,  assume  or  in  any  manner  attempt  to  assume 
control  of  the  said  Shea  or  the  said  work  or  any  of  the  work- 
men engaged  upon  the  said  work  or  in  any  other  respect 
whatever;  that  the  said  Shea  was  neither  the  agent  nor  the 
servant  of  this  defendant,  but  was  an  independent  contrac- 
tor, taking  said  work  as  a  job  and  as  a  whole,  for  a  definite,, 
fixed,  agreed  sum,  and  this  defendant  was  only  interested  in 
the  result  of  the  work  and  not  in  any  way  in  the  means  eni- 
ployed  by  the  said  Shea  in  its  performance;  that  in  making 
said  contract  with  said  Shea,  by  which  he  agreed  and  con- 
tracted to  do  the  work  of  constructing  a  roadbed  for  the 
extension  of  certain  tracks  at  Alexander,  North  Carolina, 
this  defendant  ascertained  that  the  said  Shea  was  a  man  of 
experience  in  the  kind  and  character  of  work  which  by  said 
contract  he  bound  himself  to  perform,  and  he  was  in  every 
way  thoroughly  competent  and  skilled,  and  this  defendant 
knew  when  it  employed  the  said  Shea  that  he,  for  a  long^ 
time,  had  been  engaged  in  the  performance  of  such  work, 
and  this  defendant,  before  making  and  signing  said  contract, 
made  due  inquiries  as  to  the  capacity  and  reliability  of  the 
said  Shea  in  respect  of  such  work,  and  ascertained  that  he 
was  both  capable  and  trustworthy,  and  this  defendant  is  ad- 
vised, informed  and  believes  that  the  said  blasting  men- 
tioned in  the  plaintiff's  complaint  was  the  blasting  done  by 
the  said  Shea  and  his  employes  and  subcontractors,  while 
engaged  in  doing  the  work  set  out  in  the  contract  made  be- 
tween this  defendant  and  the  said  Timothy  Shea.  This  de- 
fendant never  authorized  the  said  Timothy  Shea  or  anyone 
else  to  resort  to  blasting  in  constructing  the  roadbed  for  the 
extension  of  the  tracks  at  Alexander,  or  to  use  powder, 
dynamite  or  any  other  unlawful  agency  in  the  performance 
of  said  work. 

The  following  issues  were  submitted  to  the  jury,  who  an- 
swered them  as  set  out: 

685  I  -^^as  the  death  of  plaintiff's  intestate  caused  by  the 
negligence  of  the  defendant  Southern  Railway  Company,  as 
alleged  in  the  complaint?    Answer:  Yes. 
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2.  What  damages,  if  any,  is  plaintiff  entitled  to  recover 
of  defendant  Southern  Railway  Company?  Answer:  Two 
thousand  dollars. 

Judgment  was  rendered  for  the  plaintiff,  and  defendant 
appealed  to  this  court. 

In  view  of  the  verdict  of  the  jury  rendered  under  the 
charge  of  his  honor,  the  following  facts  are  established  by 
the  evidence :  That  in  the  month  of  April  or  May,  1906,  the 
defendant,  desiring  to  widen  its  roadbed  at  or  near  Alexan- 
der, in  Buncombe  county,  and  lay  additional  tracks  or 
straighten  its  existing  tracks  then  used  and  having  been  used 
for  many  years,  found  it  necessary  to  blast  out  a  perpen- 
dicular cliff  of  rock  about  four  hundred  feet  long  and  forty- 
two  feet  high  at  its  greatest  height,  situate  on  its  right  of 
way,  and  began  the  work  of  blasting  down  the  cliff  by  its 
own  employes.  This  continued  two  or  three  weeks.  The 
plaintiff  lived  across  the  French  Broad  river  with  his  wife 
and  two  small  children,  in  the  corporate  limits  of  Alexander 
and  a  quarter  of  a  mile  from  the  blasting.  The  results  of  de- 
fendant's operations  were  to  throw  rocks  of  large  and  small 
size  across  the  river  in  plaintiff's  yard,  on  his  house  and 
buildings,  in  his  garden  and  field,  and  the  blasting  was  of 
such  violence  that  the  window-glass  in  plaintiff's  house  was 
shaken  out  and  his  wife  much  frightened  and  rendei*ed  very 
nervous.  The  plaintiff  made  frequent  complaints,  but  to  no 
avail. 

The  defendant  suspended  operations  by  its  own  employes, 
and  in  June,  1906,  made  a  contract  with  one  Timothy  Shea 
to  continue  the  work  and  complete  it  according  to  certain 
plans  and  specifications.  He  soon  thereafter  began  work, 
and  conducted  it  in  the  same  manner  as  the  defendant  had 
done,  and  he  and  his  foreman  and  other  witnesses,  offered 
by  the  defendant,  testified  that  the  work  could  be  done  in 
no  other  way.  The  results,  in  so  far  as  it  affected  the  plain- 
tiff's wife  and  his  premises,  were  the  same;  rocks  were  con- 
stantly thrown  with  great  force  in  and  around  his  house.  In 
the  latter  part  of  August  plaintiff's  wife  was  taken  with 
typhoid  fever;  the  violent  blasting  continued  with  its  re- 
sults. The  effect  upon  plaintiff's  wife  was  that  she  was  kept 
in  a  highly  nervous  condition ;  that  her  condition  was  made 
known  to  the  foreman  in  charge,  ***®  and  the  effect  of  the 
blasting  and  falling  rock  upon  her.  That  the  blasting  con- 
tinued up  to  three  or  four  days  before  her  death. 

The  physician  testified  that,  in  his  opinion,  but  for  the 
blasting  and  the  nervous  condition  and  alarm  produced  by 
it  upon  Mrs.  Hunter,  she  would  have  recovered. 

After  making  several  efforts  to  have  the  blasting  stopped, 
the  plaintiff  succeeded,  with  a  threat  of  suit,  on  Thursday 
or  Friday  before  his  wife's  death  on  the  following  Monday 
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night,  September  11,  1906.    This  action  was  begun  October 

4,  1906. 

The  liability  of  the  defendant  was  presented  to  the  jury 
in  this  language,  given  substantially  in  accordance  with  one 
of  the  prayers  of  the  defendant:  "The  court  charges  you 
that  the  act  of  blasting,  as  a  means  of  excavation  of  a  rail- 
road in  North  Carolina,  is  not  in  itself  negligence ;  that  it  is 
the  recognized  method  of  clearing  the  way  of  the  railroad 
track,  and  the  simple  fact  of  the  blasting  making  noise  is 
not  negligence,  for  that  is  the  natural  result  of  blasting.  So 
that  this,  aside  from  the  fact  that  rocks  were  thrown,  if 
you  find  from  the  greater  weight  of  the  evidence  that  they 
were  thrown  in  the  yard  of  the  plaintiff,  the  court  charges 
you  that  the  noise  of  the  blasting  would  not  be  negligence 
unless  you  find  that  after  the  contractor  was  notified  of  the 
sickness  of  ]\Irs.  Hunter,  that  he  willfully  and  wantonly  and 
negligently  continued  the  blasting,  that  the  simple  act  of 
blasting  would  not  be  negligence,  and  if  the  result  of  it  was 
to  produce  death,  even,  the  simple  noise,  disassociated  from 
the  fact  that  if  they  had  thrown  any  rocks  in  the  yard,  had 
produced  her  death,  that  would  not  be  negligence  for  which 
the  defendant  Avould  be  liable,  unless,  as  I  say,  it  was  done 
negligently,  willfully  and  wantonly,  after  notice  on  the  part 
of  the  contractor." 

The  defendant,  however,  contended  that  the  vital  error 
committed  by  his  honor  was  his  failure  to  give  the  following 
instruction:  **The  court  charges  the  jury  that  under  the 
terms  of  the  contract  introduced  in  evidence,  between  the 
defendant  Southern  Railway  Company  and  one  Timothy 
Shea,  the  relation  of  master  and  servant  did  not  arise  be- 
tween them,  but  that  the  said  Timothy  Shea,  under  said  con- 
tract, was  an  independent  contractor,  and  anything  done  by 
said  Timothy  Shea  under  said  contract,  he  was  responsible 
for,  and  not  the  Southern  Railway  Company." 

His  honor  held,  and  so  charged  the  jury,  that  the  contract 
created  Timothy  Shea  an  independent  contractor,  but  de- 
clined to  hold  that  that  fact  alone  exonerated  the  defendant 
from  liability  to  the  plaintiff. 

«87  In  Young  v.  Fosburg  Lumber  Co.,  147  N.  C.  26,  60 

5.  E.  654,  16  L.  R.  A.,  N.  S.,  255,  Mr.  Justice  Connor,  speak- 
ing for  the  court,  said :  "When  the  contract  is  for  something 
that  may  be  lawfully  done,  and  it  is  proper  in  its  terms,  and 
there  has  been  no  negligence  in  selecting  a  suitable  person 
in  respect  to  it,  and  no  general  control  is  reserved,  either  in 
respect  to  the  manner  of  doing  the  work  or  the  agents  to  be 
employed  in  doing  it,  and  the  person  for  whom  the  work  is 
to  be  done  is  interested  only  in  the  ultimate  result  of  the 
work,  and  not  in  the  several  steps  as  it  progresses,  the  latter 
is  not  liable  to  third  persons  for  the  negligence  of  the  con- 
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tractor  as  his  master."  This  is  quoted  with  approval  in  Gay 
V.  Roanoke  R.  &  Lumber  Co.,  148  N.  C.  336,  62  S.  E.  436,  from 
the  opinion  of  Mr.  Justice  Walker  in  Craft  v.  Lumber  Co., 
132  N.  C.  157,  and  expresses  with  clearness  the  general 
■doctrine.  In  both  these  eases,  however,  the  exceptions  are 
recognized  as  well  settled  which  impose  liability  upon  the 
proprietor  or  owner  for  the  acts  of  the  independent  contrac- 
tor. In  Young  v.  Fosburg  Lumber  Co.,  147  N.  C.  26,  60  S. 
E.  654,  16  L.  R.  A.,  N.  S.,  255,  it  is  said:  "It  is  conceded 
that,  upon  grounds  of  public  policy,  certain  exceptions  are 
made  by  the  law  to  the  general  rule.  The  one  upon  which 
plaintiff  relies  is  well  stated  by  Andrews,  C.  J.,  in  Engel  v. 
Eureka  Club,  137  N.  Y.  100,  33  Am.  St.  Rep.  692,  32  N.  E. 
1052 :  *  Where  the  thing  contracted  to  be  done  is  necessarily 
attended  with  danger,  however  skillfully  and  carefully  per- 
formed, or  is  intrinsically  dangerous,  it  is  held  that  the 
party  who  lets  the  contract  to  do  the  act  cannot  thereby  es« 
cape  responsibility  from  any  injury  resulting  from  its  execu- 
tion, although  the  act  to  be  performed  may  be  lawful.  But 
if  the  act  to  be  done  may  be  safely  done  in  the  exercise  of 
due  care,  although,  in  the  absence  of  such  care,  injurious 
consequences  to  third  persons  would  be  likely  to  result,  then 
the  contractor  alone,  is  liable,  provided  it  was  his  duty 
under  the  contract  to  exercise  due  care.'  " 

In  Davis  v.  Summerfield,  133  N.  C.  325,  45  S.  E.  654,  63  L. 
R.  A.  492,  the  court,  speaking  through  Mr.  Justice  Mont- 
gomery, says:  "There  is  yet  another  class  of  cases  where 
there  is  an  exception  to  the  exemption,  and  that  is  where 
the  thing  contracted  to  be  done  is  necessarily  attended  with 
danger,  however  skillfully  and  carefully  performed,  said  by 
Judge  Dillon  to  be  'intrinsically  dangerous.'  There  the  em- 
ployer cannot  escape  liability  for  an  injury  resulting  from 
the  doing  of  the  work,  although  the  act  performed  might  be 
lawful." 

These  rules  of  the  liability  of  the  owner  or  proprietor  for 
the  acts  of  the  independent  contractor  are  stated  in  2  Cooley 
on  Torts,  third  edition,  page  1090:  "1.  If  a  contractor  faith- 
fully performs  his  contract,  and  the  third  person  is  injured 
by  the  contractor  in  the  course  of  its  due  performance,  or  by 
its  results,  ^^^  the  employer  is  liable,  for  he  causes  the  pre- 
cise act  to  be  done  which  occasions  the  injury;  but  for  the 
negligence  of  the  contractor  not  done  under  the  contract, 
but  in  violation  of  it,  the  employer  is,  in  general,  not  liable. 
2.  If  I  employ  a  contractor  to  do  a  job  of  work  for  me 
which,  in  the  progress  of  its  execution,  obviously  exposes 
others  to  unusual  perils,  I  ought,  I  think,  to  be  responsible 
on  the  same  principle  as  in  the  last  case,  for  I  cause  acts  to 
be  done  which  naturally  expose  others  to  injury.  3.  If  I 
employ    as    contractor    a    person    incompetent    or    untrust- 
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worthy,  I  may  be  liable  for  injuries  done  to  third  persons  by 
his  carelessness  in  the  execution  of  his  contract.  4.  The  em- 
ployer may  be  guilty  of  personal  neglect,  connecting  itself 
with  the  negligence  of  the  contractor  in  such  manner  as  to 
render  both  liable":  Lawrence  v.  Shipman,  39  Conn.  586;  1 
Thompson  on  Negligence,  sees.  652,  771;  Wetherbee  v.  Part- 
ridge, 175  Mass.  185,  78  Am.  St.  Rep.  486,  55  N.  E.  894; 
Tiffin  V.  McCormack,  34  Ohio  St.  638,  32  Am.  Rep.  408; 
Ohio  S.  R.  R.  V.  Morey,  47  Ohio  St.  207,  24  N.  E.  269,  7  L. 
R.  A.  701;  Hawver  v.  Whalen,  49  Ohio,  69,  29  N.  E.  1049,  14 
L.  R.  A.  828.  and  editor's  note;  Thomas  v.  Harrington,  72 
N.  H.  45,  54  Atl.  285, 65  L.  R.  A.  742.  and  editor's  note ;  Louis- 
ville &  N.  R.  Co.  V.  Tow,  23  Ky.  Law  Rep.  408,  63  S.  W. 
27,  66  L.  R.  A.  941,  and  note.  In  Wetherbee  v.  Partridge, 
175  Mass.  185,  78  Am.  St.  Rep.  486,  55  N.  E.  894,  the  conclu- 
sion of  the  court  is  thus  stated  in  the  headnote:  "At  the 
trial  of  an  action  for  injuries  to  the  plaintiff's  property  by 
the  blasting  of  rocks  upon  adjoining  land  of  the  defendant, 
what  the  defense  relied  on  was  that  the  work  was  done  by 
an  independent  contractor.  The  contract  contemplated  that 
blasting  would  be  done,  and  the  place  where  it  was  done 
was  within  three  or  four  feet  of  the  line  between  the  plain- 
tiff's and  the  defendant's  land,  and  about  eight  or  nine  feet 
from  the  plaintiff's  house.  Held,  that  it  is  plain  that  per- 
formance of  the  contract  would  do  the  damage  complained 
of  unless  it  was  guarded  against,  and  that  the  defendant  was 
bound  to  see  that  due  care  was  used  to  prevent  harm." 

In  the  present  case,  from  the  evidence  of  the  defendant, 
it  was  plain  that  performance  of  the  contract  would  injure 
the  plaintiff.  The  defendant,  by  its  own  servants,  had  first 
attempted  to  perform  the  work  subsequently  included  in  its 
contract  with  Shea,  the  independent  contractor,  and  the  in- 
jury to  plaintiff  was  made  plain ;  the  independent  contractor 
prosecuted  the  work  in  the  same  manner  as  the  defendant 
had  done  and  testified  it  could  be  done  in  no  other  way,  and 
he  produced  like  results  to  the  plaintiff.  It,  therefore,  in 
our  opinion,  results  from  the  facts  of  this  case  that  whether 
we  follow  the  New  York  rule  (which  this  court  in  Davis  v. 
Summerfield,  133  N.  C.  325,  45  S.  E.  654,  63  L.  R.  A.  492, 
declined  to  follow,  and  the  Massachusetts  court  in  Wetherbee 
V.  Partridge,  175  Mass.  185,  78  Am.  St.  Rep.  486,  55  N.  E. 
894,  also  declined  to  follow),  or  accept  ^®  the  doctrine  of  the 
cases  cited,  we  must  reach  the  conclusion  that  the  defendant 
is  liable  under  the  evidence  in  this  case. 

The  sole  remaining  question  to  be  determined  is  whether 
plaintiff,  as  administrator  of  his  wife,  can  recover  damages 
for  her  wrongful  death,  or  is  he  prevented  because,  as  hus- 
band, he  is  entitled  to  her  earnings  and  she  can  accumulate 
nothing  and  is  valueless  to  her  estate.    We  cannot  yield  our 
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assent  to  this  argument  of  the  defendant;  we  are  not  pre- 
pared to  so  interpret  our  law  that,  under  Lord  Campbell's 
act,  all  the  wives  in  the  state  could  meet  with  a  tortious  and 
wrongful  death,  and  yet,  because  the  husbands  are  entitled 
to  their  earnings,  the  issue  of  damages  must  be  answered, 
"Nothing."  Nor  can  the  defendant  escape  liability  because 
the  particular  form  of  injury  was  not  foreseen.  "While  the 
defendant  could  not  foresee  the  exact  consequence  of  his  act, 
he  ought,  in  the  exercise  of  ordinary  care,  to  have  known 
that  he  was  subjecting  plaintiff  and  his  family  to  danger, 
and  to  have  taken  proper  precautions  to  guard  against  it " : 
Kimberly  v.  Howland,  143  N.  C.  398,  55  S.  E.  778,  7  L.  R.  A., 
N.  S.,  545 ;  Hudson  v.  Atlantic  C.  L.  R.  R.  Co.,  142  N.  C.  198, 
55  S.  E.  103 ;  Drum  v.  Miller,  135  N.  C.  204,  102  Am.  St.  Rep. 
528,  47  S.  E.  421,  64  L.  R.  A.  890;  Sawyer  v.  Roanoke  R.  R. 
etc.  Co.,  145  N.  C.  24,  58  S.E.  598,  Rolin  v.  Raynolds  To- 
bacco Co.,  141  N.  C.  300,  53  S.  E.  891,  7  L.  R.  A.,  N,  S.,  335,  8 
Ann.  Cas.  638. 

A  careful  examination  of  the  record  and  the  brief  of  the 
learned  counsel  of  the  defendant  has  failed  to  discover  to  us 
any  reversible  error,  and  the  judgment  is  affirmed. 

No  error. 

That  a  Person  Employing  an  Independent  Contractor  may  be  an- 
swerable for  his  negligence  in  cases  where  the  work  is  intrinsically 
dangerous,  see  the  note  to  Covington  etc.  Bridge  Co.  v.  Steinbrock, 
76  Am.  St.  Rep.  399-402.  See,  also,  Vickers  v.  Kanawha  etc.  R.  R. 
Co.,  64  W.  Va.  474,  131  Am.  St.  Rep.  929;  Hoff  v.  Shockley,  122  Iowa, 
720,  101  Am.  St.  Rep.  289;  McMillan  v.  North  Star  Min.  Co.,  32 
Wash.  579,  98  Am.  St.  Rep.  908.  For  the  application  of  this  rule 
to  cases  of  blasting,  see  page  421  of  the  above  note,  and  the  decisions  o± 
James  v.  McMinimy,  93  Ky.  471,  40  Am.  St.  Rep.  200;  Wetherbee  v. 
Partridge,  175  Mass.  185,  78  Am.  St.  Rep.  486;  City  of  Chicago  v. 
Murdock,  212  111,  9,  103  Am.  St.  Rep.  221.  According  to  Gossett  v. 
Southern  Ry.  Co.,  115  Tenn.  376,  112  Am.  St.  Rep.  846,  if  a  cause 
of  action  for  damages  accrues  to  an  adjacent  property  owner  from 
blasting  in  the  construction  of  a  railroad,  the  liability  of  the  con- 
tractor and  the  railroad  company  is  joint,  and  there  is  no  primary 
and  secondary  liability. 

As  to  the  Liability  of  Bailway  Companies  for  Blasting  on  their  right 
of  way  to  the  injury  of  adjacent  property  owners,  see  the  note  to 
Weitzmann  v.  Barber  Asphalt  Co.,  123  Am,  St.  Rep.  583,  and  the 
recent  case  of  Hord  v.  Holston  River  R.  R.  Co.,  122  Tenn.  399,  133 
Am.  St.  Rep.  878.  A  railroad  company  is  not  liable  for  the  noise 
and  vibration  occasioned  by  necessary  and  skillful  blasting  in  the 
construction  of  its  road,  which  merely  causes  an  adjacent  owner  dis- 
quietude and  alarm  unaccompanied  by  sickness  or  physical  injuries, 
but  it  is  liable  if  such  noise  and  vibration  lessen  the  usable  or  rental 
value  of  his  home  to  such  an  extent  that  the  law  will  award  damages 
therefor:  Gossett  v.  Southern  Ry.  Co.,  115  Tenn.  376,  112  Am.  St. 
Rep.  846. 

A  Property  Owner  is  Entitled  to  an  Injunction  Against  the  continu- 
ance of  blasting,  by  which  rocks  are  constantly  thrown  on  his  land, 
though  he  cannot  show  that  the  blasting  has  been  negligently  done: 
Central  Iron  etc,  Co.  v.  Vandenheuk,  147  Ala.  546,  119  Am.  St.  Rep. 
102. 
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SANFORD  CHAMBERLAIN  &  ALBERS  COMPANY  v. 

EUBANKS. 

[152  N.  C.  697,  68  S.  E.  219.] 

FEAUDUIiENT  CONVEYANCE— Evidence  of  Grantee's  In- 
tent.— In  an  action  by  creditors  of  a  man  to  set  aside  his  mortgage 
to  his  wife,  on  the  ground  that  it  is  fraudulent  as  to  them,  her 
testimony  as  to  whether  she  had  any  intention  to  defraud  his  cred- 
itors is  not  incompetent,     (p.  864.) 

FRAUDULENT  CONVEYANCE— Presumption  and  Burden  of 
Proof. — Where  a  man  executes  a  mortgage  to  his  wife  to  secure  a 
debt  justly  due  her,  the  burden  is  upon  his  other  creditors,  in  their 
action  to  set  aside  the  mortgage  as  in  fraud  of  them,  to  show  that 
he  acted  with  a  fraudulent  intent,     (p.  865.) 

FRAUDULENT  CONVEYANCE.— Wliere  a  Husband  Executes 

a  Mortgage  to  secure  a  debt  to  his  wife,  the  law  raises  a  presump- 
tion of  fraud.  But  when  she  shows  that  the  debt  was  justiy  due 
her  at  the  time  of  the  mortgage,  it  becomes  a  question  for  the  jury 
to  determine  the  intent  of  the  parties  and  to  find  the  transaction 
fraudulent  or  otherwise,  as  they  may  find  the  fact  to  be  upon  the 
evidence,  the  burden  being  upon  the  attacking  creditor  to  show  the 
fraudulent  intent  of  the  debtor,     (p.  865.) 

FRAUDULENT  CONVEYANCE.— A  Husband  may  Prefer  His 
Wife  as  one  of  his  creditors,     (p.  865.) 

FRAUDULENT  CONVEYANCE.— If  a  Husband  has  a  Fraud- 
ulent Intent  in  executing  a  mortgage  to  his  wife,  she  must  have 
notice  of  it  to  invalidate  the  mortgage  as  to  her.     (p.  865.) 

Dillard  &  Bell,  for  the  plaintiff. 

Ben  Posey,  for  the  defendant. 

608  "WALKER,  J.  This  action  was  brought  by  the  plain- 
tiffs to  set  aside  a  mortgage  executed  on  February  16,  1907, 
by  the  defendant  L.  M.  Eubanks,  to  his  wife,  Fannie  D.  Eu- 
banks,  and  to  Hattie  Swaggerty,  his  sister  in  law,  and  J.  L. 
Robinson,  to  secure  the  payment  of  certain  deljts  alleged 
therein  to  be  due  by  L.  M.  Eubanks  to  the  mortgagees.  The 
court  submitted  issues  to  the  jury  which,  with  the  answers 
thereto,  are  as  follows: 

1.  Is  the  defendant  L.  M.  Eubanks  indebted  to  Sanford, 
Chamberlain  &  Albers  Company;  if  so,  in  what  sum?  An- 
swer: $535.35,  with  interest  from  April  1,  1907,  and  $4.65. 

2.  Is  said  defendant  indebted  to  Briggs  &  Cooper  Com- 
pany, Ltd. ;  if  so,  in  what  sum  1     Answer :  $217.52. 

3.  Was  the  mortgage  of  February  17,  1909,  from  L.  M. 
Eubanks  to  Fannie  D.  Eubanks  and  others  executed  with  in- 
tent to  hinder,  delay  and  defeat  the  creditors  of  said  L.  M. 
Eubanks?     Answer:  Yes. 

4.  Did  the  defendant  Fannie  D.  Eubanks  know  of  any 
fraudulent  intent  on  the  part  of  said  L.  M.  Eubanks  at  the 
time  of  the  execution  and  delivery  of  said  mortgage  to  her? 
Answer:  No. 


May,  1910.]        Sanford  etc.  Co.  v.  Eubanks.  865 

5.  Did  the  defendant  Hattie  Swaggerty  know  of  such  in- 
tent at  said  time?     Answer:  No. 

The  allegation  of  the  plaintiff  is  that  the  mortgage  was- 
executed  to  defraud  the  creditors  of  the  mortgagor.  There 
was  no  dispute  at  the  trial  as  to  the  indebtedness  of  L.  M. 
Eubanks  to  the  plaintiffs.  The  mortgagor  was  largely  in- 
debted to  his  wife  for  money  which  she  loaned  him  in  the 
amount  of  $1,000,  and  further  in  the  sum  of  $2,500,  for 
money  which  he  had  obtained  by  mortgage  on  her  separate 
estate.  It  was  admitted  that  L.  M.  Eubanks  was  insolvent 
at  the  time  he  executed  the  mortgage.  There  was  some  evi- 
dence tending  to  show  that  the  mortgage  was  made  with  a 
fraudulent  intent,  and  the  question  really  involved  in  the 
case  was  whether  Fannie  D.  Eubanks,  ^^^  the  wife  of  the 
mortgagor,  had  notice,  at  the  time  he  executed  the  mortgage 
to  her  and  the  others  named  therein,  of  such  fraudulent  in- 
tent. She  was  asked  by  her  counsel  the  following  question  r 
"Did  you,  at  the  time  you  took  this  mortgage  from  your  hus- 
band, have  any  intention  to  defraud  any  of  your  husband's 
other  creditors?"  The  plaintiffs  objected  to  this  question; 
the  objection  was  overruled  and  the  plaintiffs  excepted.  The 
witness  answered  that  she  did  not  intend  to  defraud  any  of 
her  husband's  creditors.  Her  own  testimony  tended  to  show 
that  the  mortgage  was  taken  by  her  in  good  faith  and  without 
notice  of  the  fraudulent  intent  of  her  husband. 

The  plaintiffs  requested  the  court  to  charge  the  jury  as- 
follows:  "The  defendant  Fannie  D,  Eubanks  need  not  have 
known,  as  a  matter  of  law,  that  the  mortgage  executed  to  her 
was  fraudulent,  but  it  was  sufficient  if  she  knew  of  the  cir- 
cumstances which  the  law  says  made  the  deed  fraudulent  on 
the  part  of  her  husband,  if  it  was  so,  and  if  the  jury  should 
find  that  she  knew  the  circumst^inces  and  the  deed  was  fraud- 
ulent, they  should  answer  the  fourth  issue  'Yes,'  that  is,  in 
favor  of  the  plaintiffs."  The  court  declined  to  give  this  in- 
struction, and  the  defendants  again  excepted. 

The  court  charged  the  jury  that  if  the  mortgage  was  made 
with  a  fraudulent  intent,  that  is,  with  an  intent  on  the  part 
of  L.  M.  Eubanks  to  hinder,  delay  or  defeat  his  creditors,  or 
any  of  them,  in  the  collection  of  their  claims,  and  the  wife 
of  the  mortgagor,  Fannie  D.  Eubanks,  knew  of  this  intent, 
they  would  answer  the  fourth  issue  "Yes";  but  if  the  jury 
found  as  a  fact  that  she  did  not  know  of  such  intent,  if  it 
existed,  but  merely  knew  that  he  was  indebted  to  other  per- 
sons than  those  secured  by  the  mortgage,  and  that  his  pur- 
pose in  executing  the  same  was  merely  to  secure  the  payment 
of  the  indebtedness  to  her,  and  that  was  his  only  purpose 
when  he  executed  the  mortgage,  and  she  did  not  know  that 
he  intended  to  hinder,  delay  or  defeat  any  of  his  creditors  in 
the  collection  of  their  claims  against  him,  they  would  answer 
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the  fourth  issue  "No."  In  other  words,  the  court  substan- 
tially charged  the  jury  that  if  Fannie  D.  Eubanks,  the  wife 
of  the  mortgagor,  believed  the  transaction  to  be  an  honest 
one  and  did  not  know  that  there  was  any  actual  intent  on  the 
part  of  her  husband  to  defraud  any  of  his  other  creditors,  as 
defined  by  the  court,  and  she  acted  in  good  faith  in  taking 
the  mortgage  to  secure  the  indebtedness  to  her,  they  would 
answer  the  fourth  issue  "No."  The  plaintiffs  assigned  the 
following  errors: 

TOO  1  That  the  court  permitted  the  defendant  Fannie  D. 
Eubanks  to  testify,  over  the  objection  of  the  plaintiffs,  that 
she  had  no  intention  to  defraud  any  of  the  other  creditors 
of  her  husband  at  the  time  the  mortgage  was  executed  to  her. 

2.  That  the  court  refused  to  give  the  instruction  as  re- 
quested by  the  plaintiffs. 

3.  That  the  court  charged  the  jury  that  the  defendant  Fan- 
nie D.  Eubanks  must  have  had  knowledge  of  the  fraudulent 
intent  of  the  mortgagor,  and  not  merely  notice  of  the  fraud. 

As  to  the  first  assignment  of  error,  we  are  unable  to  see 
why  it  was  not  competent  and  relevant  for  the  witness,  Fan- 
nie D.  Eubanks,  to  testify  as  to  what  her  intention  was  at 
the  time  the  mortgage  was  executed  to  her.  It  cannot  be 
denied  that  the  mortgage  would  be  valid  in  her  hands  as 
against  the  creditors  of  her  husband,  even  if  he  had  a  fraud- 
ulent intent,  provided  she  did  not  have  notice  of  it  or  did 
not  participate  in  the  fraudulent  execution  of  the  mortgage, 
and  this  being  one  of  the  questions  involved  in  the  case,  how 
can  the  fact  better  be  proved  than  by  her  own  testimony  as 
to  what  her  intention  was  at  the  time? 

But  the  questions  involved  in  the  case  were,  whether  her 
husband  had  the  fraudulent  intent,  and  whether  she  had 
notice  of  it.  In  this  aspect,  of  the  case  her  intention  was 
either  irrelevant  and  the  testimony  was,  therefore,  harmless, 
or,  if  relevant,  as  tending  to  show  that  she  did  not  have  any 
knowledge  or  notice  of  her  husband's  unlawful  purpose,  it 
surely  would  be  competent  to  prove  by  her  what  her  inten- 
tion was,  for  it  might  be  said,  if  her  husband  executed  the 
mortgage  with  a  fraudulent  intent,  and  she  executed  it  know- 
ing, or  having  notice,  of  such  intent,  she  in  a  legal  sense 
intended  to  defraud  her  husband's  other  creditors,  as  she 
would  then  be  participating  in  the  fraud.  If  it  is  competent 
to  inquire  whether  or  not  she  had  a  fraudulent  intent  at  the 
time  she  executed  the  mortgage,  the  fact  that  she  did  not  have 
such  an  intent  could  be  proved  by  her  own  testimony,  as  we 
held  in  the  case  of  Phifer  v.  Erwin,  100  N.  C.  59,  6  S.  E. 
672.  In  that  case  Chief  Justice  Smith,  speaking  for  the 
court,  said:  "The  test  of  the  admissibility  of  the  evidence  of 
motive  or  intent  is  the  materiality  of  the  motive  or  intent  in 
giving  character  to  the  act,  and  when  they  must,  as  separate 
elements,  coexist  to  constitute  guilt  or  produce  a  legal  result. 
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"When,  as  distinct  facts,  each  must  be  alleged  and  proved,  the 
inference  to  be  deduced  may  be  met  and  repelled  by  the  direct 
"testimony  of  the  party  as  to  their  being  entertained  by  him"; 
siting  State  v.  King,  86  N.  C.  603,  and  1  Wharton  on  Evi- 
dence, sec.  ''***  482.  In  that  case  the  question  involved  was 
whether  or  not  the  mortgage  was  fraudulent,  and  the  decision 
seems  to  be  a  direct  authority  for  the  ruling  of  the  court  upon 
the  objection  we  are  now  discussing. 

As  to  the  second  assignment  of  error,  we  are  of  the  opin- 
ion, after  a  careful  perusal  of  the  charge  of  the  court,  that 
the  instruction  was  substantially  given  to  the  jury.  If  it 
Avas  not  given,  there  were  no  circumstances  from  which  the 
jury  could  infer  fraud  in  law.  The  plaintiff  submitted  to  a 
nonsuit  as  to  Ilattie  Swaggerty  and  J.  L.  Robinson,  the  other 
■defendants,  and  the  issue  was  confined,  therefore,  to  the  val- 
idity of  the  mortgage  as  to  Fannie  D,  Eubanks.  The  court 
properly  submitted  the  case  to  the  jury  as  involving  the 
above  questions  of  fact,  as  to  whether  the  mortgagor  had  an 
actual  intent  to  defraud  his  creditors  and  whether  his  wife 
had  notice  or  knowledge  of  such  intent.  The  plaintiff  hav- 
ing admitted  that  the  debt  secured  by  the  mortgage  was  justly 
due  to  Fannie  D.  Eubanks  by  her  husband,  the  burden  was 
upon  the  plaintiff  to  show  that  the  mortgage  was  executed 
with  a  fraudulent  intent  on  the  part  of  the  debtor:  Peeler 
V.  Peeler,  109  N.  C.  628,  14  S.  E.  59;  Redmond  v.  Chandley, 
119  N.  C.  575,  26  N.  E.  255.  It  is  true  that  where  the  hus- 
band executes  a  mortgage  to  secure  an  alleged  indebtedness 
to  his  wife,  the  law  casts  suspicion  upon  the  transaction  and 
raises  what  has  been  called  a  presumption  of  fraud ;  but  when 
she  has  shown  that  the  debt  was  honestly  contracted  and  was 
justly  due  to  her  at  the  time  the  mortgage  was  executed,  it 
then  becomes  a  question  for  the  jury,  to  determine  the  intent 
of  the  parties  and  to  find  the  contract  fraudulent  or  other- 
wise, as  they  may  find  the  fact  to  be  upon  a  consideration  of 
the  testimony,  the  burden  being  upon  the  attacking  creditor 
to  show  the  fraudulent  intent  of  the  debtor,  if  the  debt  which 
is  secured  by  the  mortgage  was  actually  due  to  his  wife: 
Reiger  v.  Davis,  67  N.  C.  185.  If  the  husband  is  indebted  to 
his  wife  and  executes  the  mortgage  to  secure  such  indebted- 
ness, and  the  wife  acts  in  good  faith  and  without  knowledge 
of  any  fraudulent  intent  on  his  part,  if  he  had  any,  we  do  not 
see  why  the  husband  may  not  prefer  his  wife  as  one  of  his 
creditors,  as  well  as  any  of  his  other  creditors.  The  case  in 
this  respect  seems  to  have  been  correctly  and  fairly  tried  in 
accordance  with  the  decisions  which  we  have  just  cited. 

The  third  objection  to  the  judge's  charge  is  clearly  un- 
tenable. If  the  husband  had  a  fraudulent  intent,  the  wife 
must  have  knowledge  of  it  to  invalidate  the  deed  or  mort- 
gage as  to  her.     This  is  decided  in  Peeler  v.  Peeler,  109  N.  C. 

Am.  St.  Rep.,  Vol.  136 — 55 
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628,  14  S.  E,  59,  and  the  other  cases  "^o*  above  cited,  but  the 
court,  in  its  charge  to  the  jury,  evidently  used  the  word 
"knowledge"  in  the  sense  of  "notice." 

We  have  examined  the  case  carefully,  and  find  no  error  in 
the  rulings  of  the  court. 

No  error. 


Conveyances  hy  Musbands  to  Wives  in  Fraud  of  Creditors  are  dis- 
cussed in  the  note  to  Adoue  v.  Spencer,  90  Am.  St.  Eep.  497. 

A  Husband  Who  is  a  Debtor  of  His  Wife  has  a  right  to  make  a 
preference  in  her  favor:  Harvey  v.  Godding,  77  Neb.  289,  124  Am. 
St.  Rep.  841;  German  Ins.  Co.  v.  Bartlett,  188  111.  165,  80  Am.  St. 
Rep.  172,  by  conveying  property  to  her:  Williams  v.  Harris,  4  S.  D. 
22,  46  Am.  St.  Rep.  753;  Riley  v.  Vaughan,  116  Mo.  169,  38  Am. 
St.  Rep.  586.  A  conveyance  by  a  husband  to  his  wife  as  security 
for  an  indebtedness  due  from  him  to  her  by  reason  of  moneys  from 
the  principal  of  her  separate  estate  which  he  had  appropriated  to  his 
own  use  must  be  treated  as  a  mortgage,  and  his  creditors  have  an 
equity  in  such  property  beyond  the  amount  justly  due  to  the  wife: 
Adoue  T.  Spencer,  62  N.  J.  Eq.  782,  90  Am.  St.  Rep.  484. 
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COI^IMONWEALTH  v.  GREENE. 

[227   Pa.   86,   75   Atl.   1024.] 

HOMICIDE — Strict  Observance  of  Bights  of  Accused. — When 
a  man's  life  is  at  stake,  it  is  not  to  be  adjudged  forfeited  by  the 
law  except  under  strict  observance  by  court  and  jury  of  the  right 
of  the  accused,  however  revolting  his  offense  may  appear  to  be, 
to  be  tried  in  accordance  with  long-settled  and  well-known  prin- 
ciples,    (p.  868.) 

HOMICIDE — Murder  in  First  Degree — Presumption. — An 
instruction  in  a  homicide  case  that  "the  law  holds  that  if  a  man 
uses  a  deadly  weapon  upon  a  vital  part  of  another  person,  it  is  a 
presumption  that  he  intended  the  consequences  that  would  follow 
....  that  is,  that  he  intended  to  kill,  and  if  he  so  does,  it  is 
on  him  to  answer  to  the  jury  aught  that  he  may  have  in  extenuation 
or  qualification  to  relieve  himself  from  that  presumption  of  murder 
of  the  first  degree,"  is  erroneous  and  ground  for  reversal,     (p.  869.) 

HOMICIDE — ^Murder  in  First  Degree — Presumption. — When- 
ever the  commonwealth  asks  for  conviction  of  murder  in  the  first 
degree,  it  must  overcome  the  presumption  of  second  degree  after 
having  established  a  felonious  homicide,  even  if  committed  by  the 
use  of  a  deadly  weapon  upon  a  vital  part  of  the  body  of  the  de- 
ceased,    (p.  869.) 

HOMICIDE — ^Erroneous  Instruction. — Nothing  is  to  be  left  to 
conjecture  as  to  what  instructions  may  have  been  followed  by  the 
jury,  especially  in  a  capital  case.  It  is  enough  to  authorize  a 
reversal  that  they  may  have  been  misled  by  erroneous  ones  on  a 
vital  point,     (p.  870.) 

Edwin  M.  Abbott  and  Samuel  W.  Salus,  for  the  appellant. 

Joseph  P.  Rogers,  assistant  district  attorney,  and  Samuel 
P.  Rotan,  district  attorney,  for  the  appellee. 

*''  BROWN,  J.  The  appellant,  George  A.  Greene,  was 
charged  in  the  court  below  with  the  murder  of  Edith  Won- 
derly.  From  the  case  as  presented  by  the  commonwealth  it 
appeared  that  about  midnight  on  December  24,  1907,  a  man 
and  woman  were  heard  quarreling  on  the  sidewalk  at  the 
comer  of  Carlisle  and  Brown  streets,  in  the  city  of  Phila- 

(867) 
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delphia;  that  pistol  shots  were  heard;  that  a  man  was  seen 
pointing  a  revolver  and  shooting  at  an  object  under  the  awn- 
ing at  a  store  on  the  corner  of  the  streets  named ;  that  he  then 
walked  up  the  street  a  short  distance  and,  pointing  the  re- 
volver at  his  own  head,  shot  himself.  The  woman  found  upon 
the  pavement  under  the  awning  was  ®*  Edith  Wonderly,  who 
had  been  shot  twice  in  the  head.  She  and  the  prisoner  were 
conveyed  to  a  hospital,  where  she  died  from  her  injuries  on 
February  18,  1908.  He  recovered  and,  upon  an  indictment 
found  against  him,  was  convicted  of  murder  of  the  first  de- 
gree. 

No  evidence  was  offered  on  behalf  of  the  prisoner,  and  the 
only  questions  for  the  jury's  determination  were  whether  the 
commonwealth  had  shown  that  he  had  shot  the  deceased,  and, 
if  so,  whether  his  offense  was  willful,  deliberate  and  premedi- 
tated murder.  There  could  have  been  no  doubt  in  the  minds 
of  the  jury  that  he  had  slain  the  woman,  and  that  his  crime 
was  a  premeditated  one  appeared  from  a  statement  made  by 
him,  from  his  purchase  of  a  revolver  and  cartridges  shortly 
before  the  shooting  and  from  letters  written  by  him  to  the 
mother  of  the  deceased  and  to  other  persons  before  the  crime 
was  committed.  Though  the  verdict  was  fully  warranted  by 
the  evidence,  it  cannot  be  sustained  here  if  the  trial  judge 
committed  substantial  error  in  his  instructions  to  the  jury  as 
to  the  law  which  was  to  be  their  guide.  When  a  man's  life 
is  at  stake  it  is  not  to  be  adjudged  forfeited  by  the  law  ex- 
cept under  strict  observance  by  court  and  jury  of  the  right 
of  the  accused,  however  revolting  his  offense  may  appear  to 
be,  to  be  tried  in  accordance  with  long-settled  and  well-known 
principles.  It  is  difficult  to  understand  the  failure  of  a  trial 
court  to  follow  these  in  a  capital  case.  Such  failure  is  almost 
certain  to  result  in  the  delay  of  justice,  often  and  not  un- 
naturally misunderstood  as  a  denial  of  it  to  the  common- 
wealth, when  a  retrial  must  be  ordered,  that  the  accused  may 
be  tried  according  to  the  law  of  the  land. 

Twenty-seven  assignments  of  error  are  before  us.  All  have 
been  given  the  careful  consideration  required  by  the  gravity 
of  the  case.  The  first  twenty-six  are  dismissed  with  the  simple 
comment  that  by  no  one  of  them  has  error  been  pointed  out, 
and  but  for  the  twenty-seventh  the  judgment  would  be  af- 
firmed. The  subject  of  that  assignment  is  the  following  por- 
tion of  the  charge:  "The  law  holds  that  if  a  man  uses  a 
deadly  weapon  upon  the  vital  part  of  another  person,  it  is 
a  presumption  that  he  intended  the  consequences  that  would 
follow  *"  from,  as,  for  illustration,  from  his  pulling  the  trig- 
ger and  sending  a  bullet  crashing  into  the  brain  of  some 
human  being;  that  is,  that  he  intended  to  kill,  and  if  he  so 
does,  it  is  on  him  to  answer  to  the  jury  aught  that  he  may 
have  in  extenuation  or  qualification  to  relieve  himself  from 


Feb.  1910.]  Commonwealth  v.  Greene.  869 

that  presumption  of  murder  of  the  first  degree."  The  only 
inference  to  be  drawn  by  the  jury  from  this  construction  was 
that  if  they  found  the  prisoner  had  shot  the  deceased,  the 
burden  was  upon  him  to  relieve  himself  from  the  law's  pre- 
sumption that  his  offense  was  murder  of  the  first  degree. 
He  offered  no  testimony  and  was  not  required  to  offer  any 
to  rebut  a  presumption  that,  if  guilty,  his  guilt  was  murder 
of  the  first  degree.  The  law's  humane  presumption  was  that 
his  offense  rose  no  higher  than  murder  of  the  second  degree, 
and  he  was  safe  from  conviction  of  the  first  degree  until  the 
commonwealth  had  overcome  the  presumption  of  second  de- 
gree by  affirmatively  showing  the  existence  of  every  ingredient 
and  element  of  the  first  degree.  From  this  burden  the  com- 
monwealth ii^  never  relieved.  Whenever  it  asks  for  conviction 
of  murder  of  the  first  degree  it  must  overcome  the  presump- 
tion of  second  degree  after  having  established  a  felonious 
homicide,  even  if  committed  by  the  use  of  a  deadly  weapon 
upon  a  vital  part  of  the  body  of  the  deceased :  Commonwealth 
v.  Drum,  58  Pa.  9;  Murray  v.  Commonwealth,  79  Pa.  311; 
Commonwealth  v.  Mika,  171  Pa.  273,  33  Atl.  65. 

In  the  present  case  it  was  the  statutory  duty  of  the  jury, 
upon  finding  that  the  prisoner  was  guilty  of  felonious  homi- 
cide, to  fix  the  degree  of  his  guilt.  Indeed,  it  may  be  fairly 
said  that,  under  the  evidence,  the  real  question  for  their  de- 
termination was  the  degree.  The  law  presumed  that  it  rose 
no  higher  than  the  second,  but  by  the  court's  instruction,  com- 
plained of  in  the  twenty-seventh  assignment,  the  jury  were 
unmistakably  told  that  the  law 's  presumption  was  that  he  was 
guilty  of  murder  of  the  first  degree  and  that  it  was  for  him 
to  answer  aught  that  he  might  have  to  say  to  relieve  himself 
from  that  presumption.  He  answered  naught  and  was  not 
called  upon  to  say  anything  to  rebut  such  a  presumption,  for 
it  did  not  arise  from  the  mere  killing  of  his  victim,  even 
though  he  killed  her  with  a  deadly  weapon  directed  at  a  vital 
part  of  her  body.  ***  In  other  portions  of  the  charge  the 
court  correctly  instructed  the  jury  not  only  as  to  the  law's 
presumption  of  the  degree  of  the  prisoner's  offense,  but  as  to 
what  was  required  of  the  commonwealth  before  it  could  ask 
for  conviction  of  murder  of  the  first  degree,  and  it  is  insisted 
that  the  objectionable  language  ought  not  to  be  regarded  as 
erroneous  when  read  in  connection  with  the  rest  of  the  in- 
structions. There  can  be  but  one  answer  to  this.  Standing- 
alone,  it  is  palpably  erroneous  in  a  case  involving  a  human 
life.  Whether  the  jury  followed  or  disregarded  the  erroneous 
instruction  no  one  can  tell.  Instead  of  following  correct  in- 
structions in  other  portions  of  the  charge,  they  may  have 
understood  that  there  was  a  presumption  of  the  prisoner's 
guilt  of  murder  of  the  first  degree,  that  it  was  upon  him  to 
relieve  himself  from  that  presumption,  and  that,  having  said. 
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naught  "in  extenuation  or  qualification  to  relieve  himself 
from  that  presumption,"  it  was  their  duty  to  convict  him  of 
murder  of  the  first  degree.  Nothing  is  to  be  left  to  conjecture 
as  to  what  instructions  may  have  been  followed  by  a  jury, 
especially  in  a  capital  case.  It  is  enough  to  know  that  they 
may  have  been  misled  by  erroneous  ones  on  a  vital  point: 
Commonwealth  v.  Gerade,  145  Pa.  289,  27  Am.  St.  Rep.  689, 
22  Atl.  464;  Commonwealth  v.  Deitrick,  221  Pa.  7,  70  Atl. 
275. 

The  twenty-seventh  assignment  of  error  is  sustained  and 
the  judgment  is  reversed  with  a  venire  facias  de  novo. 


When  It  is  Made  to  Appear  in  a  Prosecution  of  an  Indictment  for 
Murder  that  the  accused  fired  the  fatal  shot,  the  weapon  being  aimed 
at  a  vital  part  of  the  body,  and  that  death,  ensued  as  a  natural  and 
probable  result,  the  presumption  of  fact  as  to  the  intention  to  take 
human  life,  in  the  absence  of  explanatory  circumstances  or  evidence, 
makes  a  prima  facie  case  for  the  prosecution.  The  state  need  not 
negative  any  probability  that  the  offense  was  the  result  of  an  acci- 
dent, or  that  there  were  circumstances  reducing  the  homicide  below 
that  of  murder  in  the  first  degree,  or  excusing  or  justifying  him  al- 
together: Cupps  V.  State,  120  Wis.  504,  102  Am.  St.  Bep.  996. 

The  Condition  of  Mind  of  the  Slayer  Which  Bedu^es  Murder  to  Man- 
slaughter is  the  subject  of  a  note  to  People  v.  Poole,  134  Am.  St.  Eep. 
726. 


COMMONWEALTH  v.  HOOVER. 

[227  Pa.  116,  75  Atl.  1023.] 

CBIMENAL  TEIAL — Misconduct  of  Spectators. — A  Conviction 

of  murder  in  the  first  degree  will  be  reversed,  if  the  trial  judge  per- 
mitted spectators  in  the  courtroom  to  make  frequent  and  hostile 
demonstrations  toward  the  accused  in  evident  disapproval  of  his  only 
defense,  that  of  insanity,  for  the  evident  purpose  of  influencing  the 
jury  against  him.     (p.  872.) 

Frank  J".  Thomas,  Wesley  B.  Best  and  George  F.  Daven- 
port, for  the  appellant. 

0.  Clare  Kent  and  Thomas  C.  Cochran,  for  the  appellee. 

**''  BROWN,  J.  Insanity  was  the  sole  defense  of  the 
appellant,  who,  on  his  trial  in  the  court  below,  was  convicted 
of  murder  of  the  first  degree.  The  spectators  in  the  crowded 
courtroom  in  which  he  was  tried  were  hostile  to  him,  fre-. 
quently  exhibiting  their  hostility  and  their  disapproval  of 
the  defense  made  for  him  by  his  counsel.  Most  unseemly 
scenes  were  enacted  where  respectful  silence  on  the  part  of 
the  •audience  ought  to  have  prevailed,  in  view  of  the  solemnity 
of  what  was  transpiring  before  them.     Though  outside  the 
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courtroom  exhibitions  of  hostility  toward  the  prisoner  may 
have  been  beyond  the  control  of  the  court,  within  the  court- 
room such  exhibitions  were  under  its  control  and  should  not 
have  been  tolerated  for  a  moment.  The  trial  judge,  of  his 
own  motion,  should  have  suppressed  the  first  outburst  and 
not  permitted  the  trial  to  proceed  until  an  effort  had  been 
made  to  discover  every  offender  for  the  purpose  of  punish- 
ing- him  for  his  indecency  and  palpable  attempt  to  influence 
the  jury  in  the  very  presence  of  the  court;  and,  upon  failure 
to  discover  the  offenders,  the  courtroom  should  have  been 
cleared  of  all  mere  spectators. 

In  the  motion  for  a  new  trial  it  is  averred  that  during  the 
course  of  the  trial  there  came  frequently  from  the  many 
spectators  in  the  courtroom  open,  manifest  and  hostile  dem- 
onstrations toward  the  defendant  and  in  evident  disapproval 
^^^  of  the  nature  and  character  of  the  defense  made  for  him 
and  of  the  conduct  of  his  counsel  and  witnesses;  that  these 
demonstrations,  so  made  in  the  presence  of  the  court  and 
jury,  were  for  the  evident  purpose  of  influencing  the  conduct 
of  the  jury  to  the  prejudice  of  the  right  of  the  defendant 
to  a  fair  and  impartial  trial;  and  that,  although  there  were 
many  such  demonstrations,  they  were  not  suppressed  by  the 
court,  and  not  even  a  reprimand  was  given  until  they  had 
been  often  repeated.  As  to  these  averments  the  trial  judge 
says  in  his  opinion  overruling  the  motion  for  a  new  trial: 
"A  mass  of  testimony  was  taken  which  tends  to  show  that 
the  defendant  was  surrounded  by  a  hostile  crowd  of  spec- 
tators during  the  trial,  who  gave  unnumbered  demonstrations 
of  hostility  to  him  and  his  defense,  by  hissing,  sneering,  cat- 
calling, groans  and  murmurs  of  disapproval.  Testimony  simi- 
lar in  volume  was  taken  which  tends  to  disprove  any  such 
condition."  As  we  must  review  the  alleged  abuse  of  the 
court's  discretion  in  refusing  to  grant  a  new  trial  for  the 
foregoing  reasons  assigned  by  counsel  for  the  prisoner,  we 
have  read  the  depositions  taken  in  connection  with  the  motion 
for  a  new  trial  and  regret  to  be  compelled  to  conclude  that 
the  testimony  taken  in  support  of  the  motion  not  only  tends 
to  show,  but  actually  does  show,  the  existence  of  the  deplor- 
able condition  stated  by  the  trial  judge;  and,  from  the  testi- 
mony on  the  part  of  the  commonwealth  in  opposition  to  the 
motion,  there  are  to  be  gathered  repeated  admissions  corrob- 
orating the  testimony  of  the  witnesses  for  the  defendant. 
But  a  single  illustration  of  this  need  be  given.  The  tipstaves, 
whose  duty  it  was  to  preserve  order  in  the  courtroom,  were 
called  by  the  commonwealth,  but  even  from  them  there  came 
admissions  of  the  gross  misconduct  complained  of,  one  of  them 
admitting  that  at  a  certain  stage  of  the  trial  the  noise  of 
whistling,  shouting  and  laughing  was  so  great  that  it  might 
have  been  heard  out  on  the  street.     The  trial  judge,  however, 
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feeling  that  he  was  "endowed  with  a  normal  faculty  of  hear- 
ing," deemed  it  unnecessary  to  review  the  testimony  and  re- 
lied upon  his  own  recollection  that  no  great  disorder  had 
occurred  during  the  trial  on  the  part  of  the  audience  in  ex- 
hibiting their  hostility  to  the  prisoner  and  their  disapproval 
**®  of  the  defense  of  insanity.  He  does  admit,  however,  that 
"there  was  some  disorder.  There  were  two  occasions  when 
part  of  the  audience  gave  audible  dissension  from  or  disap- 
proval of  the  defense  of  insanity The  occasion  of  th& 

first  indecorum  was  when  Mr.  Thomas,  counsel  for  the  de- 
fendant, first  announced  the  defense  of  insanity."  This  mis- 
conduct on  the  part  of  the  audience,  admitted  to  have  taken 
place  by  the  trial  judge,  was,  as  is  gathered  from  the  testi 
mony,  that,  as  counsel  for  the  defense  opened  the  case  to  the 
jury  and  stated  that  the  defense  would  be  insanity,  there  came 
at  once  "hissing  and  signs  of  disapproval  from  the  entire 
audience."  While  the  trial  judge  admits  that  this  conduct 
was  wholly  improper  and  should  not  have  been  tolerated,  he- 
failed  to  even  reprimand  the  audience.  The  second  admitted 
scene  of  disorder  was  when  an  expert  was  testifying  that  the 
prisoner  was  insane.  The  audience  sneered  and  snickered. 
On  this  occasion  there  was  a  reprimand  from  the  court;  but 
the  audience  remained,  and  later  on  there  was  another  "re- 
grettable occurrence" — termed  by  the  court  the  Brockway 
incident — when,  according  to  the  court's  finding,  the  specta- 
tors whistled,  laughed,  stamped  their  feet  and  clapped  their 
hands.  This  scene  resulted  from  an  answer  given  by  a  wit- 
ness for  the  commonwealth  to  a  question  asked  by  one  of  the 
counsel  for  the  defendant. 

It  is  needless  to  comment  further  upon  the  scenes  of  dis- 
order at  the  prisoner's  trial  than  to  say  that  the  jury  sat  in 
judgment  upon  him  in  an  atmosphere  polluted  by  the  breath 
of  hostile  public  sentiment,  which  had  no  right  to  breathe  in 
the  courtroom.  The  right  of  the  prisoner  was  to  be  tried 
there  decently  and  in  order,  as  if  there  was  no  public  senti- 
ment against  him,  and  the  duty  of  the  court  was  to  see  that 
he  was  so  tried,  but  he  was  not.  A  resentful  and  jeering^ 
audience  treated  his  only  defense  with  open  contempt  and 
ridicule,  with  the  evident  purpose  of  trying  to  influence  the 
jury  against  him.  Our  imperative  duty  is  to  direct  that  he- 
be  tried  again.  We  have  not  been  convinced  of  any  other 
reversible  error.  The  thirty-first  assignment  is  sustained  and 
the  judgment  reversed  with  a  venire  facias  de  novo. 


A  New  Trial  toill  he  Granted  Where  the  Bystanders  Continumisly 
Applauded  one  of  the  parties  to  the  trial,  if  it  appears  that  the  ap- 
plause may  have  influenced  the  verdict:  Owens  v.  State,  64  Tex.  500. 
But  applause  at  the  completion  of  the  prosecuting  attorney's  argu- 
ment, if  quickly  suppressed  by  the  court,  and  those  engaged  in  it 
rebuked,  is  not  ground  for  a  new  trial:  Debney  v.  State,  45  Neb.  856,, 
64  N.  W.  446. 
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COLLINS  V.  PHILADELPHIA. 

[227  Pa.  121,  75  Atl.  1028.] 

PUBLIC  STREETS — Injury  to  Person  on  Soller  Skates. — The 
measure  of  the  duty  of  a  city  in  regard  to  sidewalks  is  to  keep  them 
safe  for  ordinary  requirements  only.  It  is  under  no  obligation  to 
provide  pavements  safe  for  roller  skating.  Yet,  if  a  person  on  roller 
skates  suffers  injury  because  of  a  hole  in  a  sidewalk,  of  which  the 
city  has  constructive  notice,  and  which  is  more  or  less  dangerous  to 
persons  passing,  whether  walking  or  on  skates,  the  municipality  may 
be  held  liable,     (pp.  873,  874.) 

Robert  Brannan,  assistant  city  solicitor,  Frederick  Beyer, 
assistant  city  solicitor,  and  J.  Howard  Gendell,  city  solicitor, 
for  the  appellant. 

Thomas  A.  Fahy  and  "Walter  T.  Fahy,  for  the  appellees. 

122  PELL,  J.  One  of  the  plaintiffs,  a  girl  fifteen  years  of 
age,  on  roller  skates,  was  returning  at  night  on  the  sidewalk 
of  a  dimly  lighted  street  from  a  playground  to  her  home. 
The  sidewalk  was  only  four  feet  wide  between  the  house-steps 
and  the  curb.  **^  Sixteen  inches  from  the  curb  there  was  a 
box  extending  from  the  paved  surface  down  to  a  stopcock 
in  a  water-pipe.  The  lid  of  this  box  had  been  off  for  three 
months,  leaving  an  opening  six  inches  square  and  eighteen 
inches  deep.  The  front  wheels  of  the  plaintiff's  skate  and 
her  foot  to  the  instep  went  down  into  the  opening,  causing  a 
fall  that  resulted  in  permanent  injuries  of  a  serious  nature. 

In  determining  the  liability  of  the  city  it  should  be  con- 
ceded that  the  measure  of  its  duty  was  to  keep  its  sidewalks 
safe  for  the  ordinary  requirements  only,  and  that  it  was  under 
no  obligation  to  provide  pavements  safe  for  roller  skating.  If 
a  wheel  of  the  plaintiff's  skate  had  caught  in  the  narrow  open- 
ing between  paving  stones  or  between  bricks  or  between  the 
parallel  bars  of  an  iron  grate  over  an  opening  to  a  basement, 
there  would  be  no  liability  on  the  part  of  the  city,  because 
there  is  no  duty  on  it  to  guard  against  such  dangers,  but  only 
against  those  reasonably  to  be  apprehended  in  the  ordinary 
use  of  the  sidewalk.  But  in  this  case  there  was  a  hole,  of  the 
existence  of  which  there  was  constructive  notice,  six  inches 
square,  near  the  middle  of  a  narrow  sidewalk  and  in  the  direct 
line  of  ordinary  travel.  It  was  more  or  less  dangerous  to  all 
persons  passing,  whether  walking  or  on  skates.  The  foot  of  a 
small  child  would  have  gone  down  in  it,  and  the  toe  or  heel 
of  a  shoe  of  an  adult  was  as  likely  to  be  caught  in  it  as  a 
roller  skate.  The  plaintiff  was  not  making  a  forbidden  use 
of  the  pavement.  She  was  doing  nothing  unlawful.  If  in  the 
dark  she  had  fallen  into  an  open  trench  acmss  the  pavement 
or  fallen  over  an  object  negligently  kit  on  its  surface,  of 
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which  the  city  had  notice,  actual  or  constructive,  there  could 
be  doubt  as  to  its  liability.  That  she  was  on  roller  skates  does 
not  affect  the  question  of  liability,  unless  her  fall  was  due  to 
that  fact,  and  of  this  there  was  no  evidence.  The  test  is 
whether  the  sidewalk  was  reasonably  safe  for  ordinarj'^  use. 
The  danger  was  one  common  to  all  in  the  use  of  the  pavement 
and  differing  only  in  degree  as  to  individuals  and  modes  of 
traveling. 

The  judgment  is  affirmed. 


If  a  City  Negligently  Allows  a  Public  Street  to  Bemain  in  a  Danger- 
ous Condition,  it  must  respond  in  damages  to  a  property  owner  who 
ventures  thereon  in  search  of  recreation  or  when  called  to  do  so  by 
duty,  and  is  injured  through  such  danger  while  exercising  ordinary 
care:  Evans  v.  Philadelphia,  205  Pa.  193,  97  Am.  St.  Eep.  732.  The 
fact  that  children  are  playing  in  a  public  street  when  they  are  in- 
jured Dy  reason  of  the  defective  condition  of  the  highway  does  not 
bar  a  recovery  for  their  injuries:  Gibson  v.  Huntington,  38  W.  Va. 
177,  45  Am.  St.  Rep.  853.  Thus,  there  may  be  a  recovery  against 
a  city  for  the  death  of  a  child  caused  by  a  defect  in  a  sidewalk,  al- 
though he  was  rolling  a  hgop  at  the  time:  Chicago  v.  Keefe,  114  111. 
222,  55  Am.  Rep.  860.  The  fact  that  a  child  was  playing  in  a  public 
alleyway  when  injured  through  the  negligence  of  another  is  no  de- 
fense to  an  action  to  recover  for  the  injury:  Covington  etc.  Mfg.  Co. 
V.  Drexilius,  120  Ky.  493,  117  Am.  St.  Rep.  593. 


CHESTNUT  STREET  TRUST  AND  SAVING  FUND  COM- 
PANY V.  RECORD  PUBLISHING  COMPANY. 

[227  Pa.  235,  75  Atl.  1067.] 

CORPORATION  —  Authority  of  Manager  In  Full  Control. — 
"Where  the  stockholders  and  directors  turn  over  to  an  officer  the  full 
and  absolute  management  of  all  corporation  affairs,  and  permit  him 
to  exercise  unrestrained  control  for  a  long  course  of  time  without  in- 
structions from  or  reference  to  any  other  authority,  prima  facie  the 
officer  so  intrusted  may  be  deemed  to  have  power  to  do  any  act 
■which  the  directors  could  authorize  or  ratify,     (p.  877.) 

CORPORATION — Liability  on  Note  Executed  by  President. — 
Where,  from  its  inception,  the  stockholders  and  the  directors  of  a 
corporation  completely  abandon  to  the  president  the  entire  manage- 
ment of  its  affairs,  it  is  liable  on  its  promissory  note  given  by  him 
without  express  authority  from  the  directors,  or  subsequent  ratifica- 
tion, the  note  being  given  to  one  paying  full  value  without  knowl- 
edge or  wrongful  intention,  and  the  president  using  the  proceeds  for 
his  own  purposes,     (p.  878.) 

CORPORATION — Authority  of  President  to  Toll  Statute  of 
Limitations. — Where,  from  its  inception,  the  stockholders  and  direc- 
tors of  a  corporation  completely  abandon  to  the  president  the  entire 
management  of  its  affairs,  and  he  gives  its  promissory  note  without 
express  authority  from  the  directors,  the  statute  of  limitations 
thereon  is  tolled  by  payment  of  interest  made  through  his  personal 
check,  he  being  the  owner  of  almost  the  whole  capital  stock  and  in 
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the  habit  of  commingling  its  funds  in  one  account  with  those  of  his 
own.     (p.  878.) 

CORPORATION — Liability  on  Note  Executed  by  President. — 
"Where  the  president  of  a  corporation,  who  has  been  in  full  control 
of  its  affairs  since  its  inception,  gives  its  promissory  note,  and  uses 
the  proceeds  for  his  own  purposes,  the  fact  that  he  is  also  the  presi- 
dent of  the  financial  institution  to  which  the  note  is  given  does  not 
fix  the  latter  corporation  with  knowledge  of  a  wrongful  intent  on  Ms 
part.     (p.  878.) 

P.  F.  Rothermel,  Jr.,  for  the  appellant. 

John  G.  Johnson  and  James  Wilson  Bayard,  for  the  ap- 
pellee. 

237  MOSCHZISKER,  J.  Three  questions  are  involved  in 
this  case:  1.  Where  from  its  inception  the  stockholders  and 
directors  of  a  corporation  completely  abandon  to  the  president 
the  entire  management  and  control  over  its  affairs,  is  the  cor- 
poration liable  on  its  promissory  note  given  by  the  president 
M'ithout  any  express  authority  from  the  board  of  directors,  or 
subsequent  ratification ,  where  he  uses  the  proceeds  for  his  own 
purposes  and  the  corporation  derives  no  benefit  therefrom; 
and  where  the  note  is  given  to  one  paying  full  value  without 
any  knowledge  of  a  wrongful  intention  on  the  part  of  such 
president  ? 

2.  In  such  a  case  is  the  statute  of  limitations  tolled  by  pay- 
ments of  interest  made  through  the  personal  check  of  the 
president,  he  being  the  owner  of  almost  the  whole  capital  stock 
of  the  corporation  and  in  the  habit  of  commingling  its  funds 
in  one  account  with  those  of  his  own  ? 

3.  Would  the  fact  that  such  president  was  also  the  presi- 
dent of  the  financial  institution  to  which  the  note  was  given 
fix  the  latter  corporation  with  knowledge  of  a  wrongful  intent 
on  his  part  ? 

For  many  years  prior  to  1890,  William  M.  Singerly  was  the 
sole  proprietor  and  owner  of  a  daily  newspaper  known  as 
"The  Record."  On  June  28,  1890,  he  and  four  other  incor- 
porators organized  the  Record  Publishing  Company,  corpora- 
tion 23*  defendant.  Singerly  turned  over  to  the  new  com- 
pany the  "Record"  newspaper  with  all  of  its  assets,  and  re- 
ceived in  payment  nine  thousand  six  hundred  shares  of  the 
ten  thousand  shares  of  the  capital  stock,  and  also  its  entire 
bond  issue.  These  securities  were  hypothecated  for  loans  to 
him.  He  was  the  president  of  the  company  from  its  organiza- 
tion to  the  time  of  his  death.  The  company  had  no  by-laws 
and  no  officers  designated  to  give  notes.  It  gave  from  time 
to  time  a  number  of  notes  aggregating  five  hundred  thousand 
dollars,  which  were  signed  by  Singerly  as  president,  and  the 
proceeds  of  which,  except  in  one  instance,  were  used  by  him 
for  his  own  purposes,  and  not  for  the  purposes  of  the  com- 
pany.    It  does  not  appear  just  how  or  in  what  form  these 
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notes  were  issued,  nor  that  the  directors  knew  of  their  issu- 
ance. The  company  was  a  "one-man"  affair,  and  Singerly 
managed  and  controlled  all  of  its  business  and  finances,  with- 
out instructions  from  or  reference  to  the  officers  or  stock- 
holders. Neither  stockholders  nor  directors  held  meetings  ex- 
cept for  the  purpose  of  organization,  and  once  a  year  to  elect 
officers.  At  the  time  of  its  organization  the  board  passed  the 
following  resolution:  "Resolved,  that  the  management  and 
administration  of  'The  Record'  be  left  to  the  direction  of  the 
president."  After  passing  this  resolution  the  directors  aban- 
doned to  the  president  all  their  active  duties.  They  did  noth- 
ing to  limit  or  define  his  powers,  or  to  ascertain  how  he  was 
managing  the  affairs  of  the  company.  In  the  words  of  the 
referee,  they  gave  him  "carte  blanche"  to  do  as  he  pleased, 
as  though  the  real  owner  of  the  property.  During  this  time 
Singerly  was  also  the  president  of  the  plaintiff  corporation, 
the  Chestnut  Street  Trust  and  Saving  Fund  Company,  and 
the  owner  of  a  large  block  of  its  stock.  Although  Singerly 
was  president  of  the  trust  company,  and  usually,  though  not 
always,  the  dominant  power  in  its  affairs,  yet  this  company 
was  managed  by  its  board  of  directors,  and  was  not  a  "one- 
man"  concern  like  the  publishing  company.  On  October  5, 
1891,  thirty  thousand  dollars  was  borrowed  from  the  trust 
company  on  a  note  of  the  publishing  company  signed  by 
Singerly  as  president.  The  payment  was  made  by  the  check 
of  the  trust  company,  signed  by  Singerly  as  its  president,  and 
by  the  treasurer.  Singerly  received  the  ^^®  check  and  used 
the  funds  therefrom  for  his  own  purposes,  none  of  them  going 
into  the  treasury  or  being  used  for  the  benefit  of  the  publish- 
ing company.  There  was  no  evidence  to  show  that  the  trust 
company  or  any  of  its  officers,  aside  from  Singerly,  had  knowl- 
edge when  the  loan  was  made  that  Singerly  intended  using 
the  thirty  thousand  dollars  for  his  own  purposes;  and  the 
whole  transaction  appears  on  the  books  of  the  trust  company 
as  a  loan  to  the  publishing  company.  Bills  for  interest  were 
regularly  rendered  to  the  publishing  company.  These  bills 
were  paid  by  Singerly 's  personal  check  down  to  1897,  and 
were  receipted  for  by  the  treasurer  of  the  trust  company  as 
received  from  William  M.  Singerly.  When  the  trust  company 
went  into  the  hands  of  a  receiver,  December  4,  1897,  a  demand 
was  made  on  the  publishing  company  for  payment.  This  was 
refused  on  the  ground  that  Singerly  had  no  authority  to  give 
the  note,  and  the  company  had  derived  no  benefit  therefrom. 
Suit  was  instituted,  and  the  case  went  to  a  referee.  The 
referee  found  in  favor  of  the  trust  company,  holding  that  the 
stockholders  and  board  of  directors  of  the  publishing  company 
had  abandoned  the  entire  management  of  the  business  and  the 
finances  of  their  corporation  to  the  president,  and  had  allowed 
him  absolute  control,  and  therefore  the  president  had  the 
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power  to  borrow  money  and  to  give  paper  binding  the  cor- 
poration. Further,  that  the  statute  of  limitations  was  tolled 
by  the  payments  of  interest  on  the  note;  that  the  president 
had  the  power  to  act  for  the  corporation  in  paying  the  interest, 
and  the  fact  that  he  paid  by  his  individual  check  would  make 
the  payments  none  the  less  those  of  the  corporation. 

The  common  pleas  reversed,  passing  over  the  real  ground 
upon  which  the  referee  had  placed  his  findings,  and  holding 
that  Singerly  as  its  president  had  no  implied  authority  to  give 
notes  in  the  name  of  the  publishing  company ;  and  as  the  evi- 
dence showed  no  express  authority  or  ratification  after  knowl- 
edge of  the  transaction,  he  must  be  held  to  have  acted  without 
authority,  and  the  company  was  not  bound  by  his  act ;  and 
further,  holding  the  claim  stale  and  barred  by  the  statute. 

Under  the  referee's  findings  of  fact  which  were  expressly 
adopted  by  the  court  below  and  not  attacked  here,  the  fact 
^**  that  the  payments  of  interest  were  made  by  Singerly 's 
personal  checks  would  not  make  these  payments  insufficient 
to  toll  the  statute.  The  referee  finds  that  Singerly  had  a 
habit  of  mixing  the  money  belonging  to  the  Record  Publish- 
ing Company  with  his  individual  or  personal  account,  and 
also  with  the  account  of  another  company  in  which  he  was 
interested.  He  further  finds :  "In  fact  it  appears  that  he  used 
the  funds  of  each  one  of  them  indiscriminately  by  mingling 
it  with  the  moneys  of  either  one  of  the  other  accounts,  so 
that  it  was  impossible  to  say  at  any  given  time  just  how  much 
of  the  money  of  each  was  deposited  in  the  account  of  the 
other.  Such  being  the  case,  every  time  that  Singerly  drew 
his  individual  check,  so  far  as  the  evidence  goes,  it  might  just 
as  well  have  been  the  money  of  the  Record  Publishing  Com- 
pany as  the  money  of  Singerly  individually."  Aside  from 
this  finding  by  the  referee,  if  a  third  party  pay  interest  on 
a  debt,  and  the  conduct  of  the  debtor  be  such  as  to  justify  the 
creditor  in  assuming  that  the  payments  are  made  with  its  au- 
thority and  on  its  behalf,  though  it  may  appear  that  the  third 
party  is  getting  an  incidental  benefit  therefrom,  this  will 
not  prevent  such  payments  from  tolling  the  statute.  If  the 
referee  were  right  in  holding  that  Singerly  had  authority  to 
execute  the  note,  it  would  follow  that  he  had  authority  to 
make  the  payments  of  interest.  This  brings  us  to  a  considera- 
tion of  the  questipn  of  the  authority  of  Singerly  to  give  the 
note  in  the  first  instance.  The  by-laws  being  silent  as  to  the 
officer  authorized  to  give  such  notes,  it  becomes  a  question  of 
fact  to  be  decided  from  the  evidence.  Where  the  stockholders 
and  directors  turn  over  to  an  officer  the  full  and  absolute 
management  of  all  corporation  affairs,  and  permit  him  to  exer- 
cise unrestrained  control  for  a  long  course  of  time  without  in- 
structions from  or  reference  to  any  other  authority,  prima 
facie  the  officer  so  intrusted  may  be  taken  to  have  power  to  do 
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any  act  which  the  directors  could  authorize  or  ratify.  In  the 
recent  case  of  First  Nat.  Bank  v.  Colonial  Hotel  Co.,  226 
Pa.  292,  75  Atl.  412,  it  was  held  that  a  general  and  universal 
course  of  dealing  by  a  corporation  through  a  particular  ofKicer 
will  give  rise  to  an  implied  power  to  act  and  bind  the  cor- 
poration, and  that  such  implied  ^'^^  power  will  protect  one 
so  dealing  with  the  corporation  for  the  first  time,  even  though 
such  person  had  no  previous  knowledge  of  the  manner  in 
which  the  corporation  was  being  conducted.  In  the  present 
instance,  the  evidence  as  to  the  whole  course  of  conduct  of 
the  officers  and  stockholders  of  the  publishing  company  in 
allowing  Singerly  absolute  control  was  sufficient  to  justify  a 
finding  that  he  was  thereby  vested  with  power  to  borrow 
money  on  the  note  of  the  company.  If  he  had  such  authority 
he  committed  no  wrong  in  its  exercise,  and  if  after  getting 
the  money  he  misappropriated  it,  the  loss  falls  upon  the  pub- 
lishing company,  and  not  upon  the  trust  company  which  made 
the  loan  without  the  knowledge  of  any  wicked  intention  on 
the  part  of  Singerly.  The  fact  that  Singerly  may  have  in- 
tended to  do  a  wrong  when  he  borrowed  the  money  would  not 
fix  the  trust  company  with  such  knowledge  merely  because 
he  happened  to  be  its  president  and  acted  in  that  capacity 
at  the  time  of  the  loan.  "An  exception  to  the  general  rule 
that  notice  to  an  agent  is  notice  to  a  principal  arises  in  case 
of  such  conduct  of  the  agent  as  raises  a  clear  presumption 
that  he  would  not  communicate  the  fact  in  controversy,  as. 
where  the  agent  acts  for  himself  in  his  own  interest  and  ad- 
versely to  that  of  the  principal" :  Gunster  v.  Scranton  Illumin- 
ating, Heat  &  Power  Co.,  181  Pa.  327,  59  Am.  St.  Rep.  650, 
37  Atl.  550.  There  was  nothing  on  the  face  of  the  note  in 
this  case  to  put  the  trust  company  on  notice  of  an  intended 
wrong  and  suggest  investigation.  Had  the  trust  company  en- 
deavored to  investigate,  its  only  obligation  would  have  been 
to  look  for  evidence  of  the  power  of  the  president  to  sign  the 
note,  and  not  to  ascertain  the  use  to  which  the  money  was  to 
be  put.  If  such  an  investigation  had  been  made,  the  trust 
company  would  have  discovered  ample  apparent  power  vested 
in  Singerly  to  justify  it  in  taking  the  note. 

The  assignments  of  error  are  sustained;  the  judgment  is. 
reversed,  and  the  record  is  remitted  to  the  court  below  with 
directions  to  enter  judgment  for  the  plaintiff  upon  the  report 
of  the  referee. 


On  the  Authority  of  the  President  of  a  Corporation  to  execute  or  in- 
dor&e  negotiable  paper,  see  the  recent  cases  of  Lloyd  v.  Matthews, 
223  111.  477,  114  Am.  St.  Eep.  346;  Iowa  Nat.  Bank  v.  Sherman,  17 
S.  D.  3&6,  106  Am.  St.  Eep.  778;  Gould  v.  Gould,  134  Mich.  515,  104 
Am.  St.  Kep.  624;  Curtin  v.  Salmon  Kiver  etc.  Ditch  Co.,  141  Cal. 
308,  99  Am.  St.  Rep.  75;  Pelton  v.  Spider  Lake  etc.  Lumber  Co.,  117 
Wis.  569,  98  Am.  St.  Bep.  946.  By  virtue  of  his  office  merely  he  ha» 
very  little  authority  to  act  for  the  corporation:  St.  Clair  v.  Eutledge^ 
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115  Wis.  583,  96  Am.  St.  Eep.  964;  Trephagen  v.  South  Omaha,  69 
Neb.  577,  111  Am.  St.  Rep.  570.  However,  a  corporation  may  be 
bound  by  the  acts  of  its  officer,  if  it  allows  him  to  so  conduct  him- 
self as  to  induce  those  dealinja;  with  him  in  good  faith  to  believe  he 
possesses  certain  powers,  the  same  as  though  the  authority  were  ex- 
pressly granted:  Kocher  v.  Supreme  Council,  65  N.  J.  L.  649,  86  Am. 
St.  Rep.  687;  Jones  v.  Williams,  139  Mo.  1,  61  Am.  St.  Rep.  436; 
Ford  V.  Hill,  92  Wis.  188,  53  Am.  St.  Rep.  902;  Garmany  v.  Lawton, 
124  Ga.  876,  110  Am.  St.  Rep.  207;  Curtis  Land  etc.  Co.  v.  Interior 
Land  Co.,  137  Wis.  341,  129  Am.  St.  Rep.  1068;  Winer  v.  Bank  of 
Blytheville,  89  Ark.  435,  131  Am.  St.  Rep.  102. 


GABLE  V.  SISTERS  OF  ST.  FRANCIS. 

[227  Pa.  254,  75  Atl.  1087.] 

CHARITY— Hospital  Receiving  Some  Pay  Patients. — The  fact 
that  a  hospital  corporation,  not  organized  for  profit,  receives  pay  for 
a  certain  class  of  patients,  detracts  nothing  from  its  character  as  a 
purely  charitable  institution,     (p.  881.) 

CHARITY — ^Liability  for  Torts  of  Servants. — A  public  charity 
cannot  be  made  liable  for  the  torts  of  its  servants,  since  such  lia- 
bility, if  allowed,  would  lead  to  a  diversion  of  the  trust  fund.  (p. 
881.) 

HOSPITAL — Liability  for  Negligence  of  Nurse. — A  hospital 
corporation,  founded  from  funds  bequeathed  to  that  end,  and  main- 
tained by  charitable  donations,  appropriations  made  by  the  state 
and  pay  received  from  a  certain  class  of  patients,  is  not  liable  to  a 
pay  patient  injured  through  the  negligence  of  nurses,  although  she 
disclaims  any  right  of  execution  against  any  fund  other  than  that 
received  from  pay  patients,     (p.  883.) 

Theodore  F.  Jenkins  and  J.  Peter  Klinges,  for  the  appel- 
lant. 

C.  F.  Eggleston  and  W.  W.  "Weigley,  for  the  appellees. 

256  STEWART,  J.  The  plaintiff,  Mollie  Gable,  a  young 
woman  nearing  her  majority,  with  a  view  to  having  a  surgical 
operation  performed  on  her  person  by  a  surgeon  of  her  own 
selection,  was  admitted  as  a  pay  patient  into  the  hospital  of 
the  defendant  corporation.  While  undergoing  the  operation 
one  of  the  hospital  nurses  prepared  the  bed  in  the  patient's 
room  for  occupancy  upon  her  return  from  the  operating  room, 
and  in  order  to  warm  it  so  that  the  patient's  normal  tempera- 
ture of  body  might  be  maintained  she  placed  in  the  bed  bottles 
or  jars  containing  hot  water.  Upon  the  patient's  return  to 
this  room  after  the  operation  had  been  performed,  another 
nurse,  who  had  assisted  in  the  patient's  return,  removed  the 
bottles  from  the  bed  so  as  to  properly  place  the  patient  therein, 
and  then  restored  them,  placing  two  at  either  side  of  the  body 
of  the  patient,  who  was  wholly  unconscious  from  the  effect 
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of  the  ether  administered.  While  the  plaintiff  was  thus  un- 
conscious and  helpless  in  the  bed,  the  hot  water  escaped  from 
one  of  the  ^'^'^  bottles,  with  the  result  that  she  was  seriously- 
scalded.  To  recover  for  her  injuries  thus  sustained  she 
brought  the  present  action  a^^ainst  the  defendant,  charging 
it  with  the  negligence  that  had  occasioned  her  hurt.  She  was 
permitted  to  recover  in  the  court  below,  as  was  also  her  father, 
in  his  right,  and  these  appeals  follow.  A  fuller  statement  of 
the  facts  touching  the  immediate  occurrence  of  the  accident 
than  we  have  given  above  would  be  to  no  purpose,  since  our 
determination  of  the  case  will  be  found  to  rest  upon  circum- 
stances entirely  apart.  "We  thus  eliminate  from  the  discus- 
sion all  the  questions  suggested  by  the  assignments  of  error, 
save  the  one  we  are  about  to  consider. 

The  defendant  is  a  corporation  having  for  its  essential  ob- 
jects, as  set  out  in  its  charter,  "The  establishment  of  schools 
for  the  education  of  youth,  and  the  erection  of  hospitals  for 
the  care  of  the  sick."  It  does  not  appear  that  it  conducts 
any  other  hospital  than  that  in  which  the  plaintiff  was  a 
patient.  This  hospital  is  located  in  the  city  of  Philadelphia, 
It  was  founded  and  erected  out  of  funds  bequeathed  the  cor- 
poration to  that  end,  and  it  is  maintained  by  charitable  dona- 
tions, appropriations  made  by  the  state,  and  pay  received 
from  such  patients  as  demand  and  are  accommodated  with 
rooms  separate  from  the  general  ward.  Between  two  thou- 
sand and  three  thousand  patients  are  yearly  received  in  the 
hospital;  and  of  these  more  than  half  are  strictly  charity 
patients  who  pay  nothing  to  the  hospital,  while  some  who  are 
reckoned  in  the  paying  class  pay  but  a  nominal  sum.  The 
annual  report  of  the  hospital  for  the  year  ending  December 
31,  1907,  shows  that  the  total  amount  received  from  pay 
patients  during  the  year  was  twenty-eight  thousand  nine  hun- 
dred and  twenty-two  dollars,  as  against  forty-three  thousand 
four  hundred  and  seventy-eight  dollars  received  in  various 
amounts  as  charitable  donations,  the  aggregate  of  these  two 
sums  being  required  for  the  hospital  maintenance.  Two- 
thirds  of  the  hospital  space  is  used  for  the  care  of  charity 
patients,  and  a  dispensary  is  maintained,  which  is  adminis- 
tered without  charge  and  serves  annually  thousands  of 
patients.  Admission  to  the  hospital  is  denied  no  one  on 
grounds  of  religious  faith  or  because  of  inability  to  pay.  The 
corporation  is  under  the  management  or  control  of  a  board 
of  managers.  It  has  no  corporate  ^^*  stock;  it  can  declare 
no  dividends,  and  its  entire  income  is  employed  to  maintain 
and  enlarge,  as  it  is  able,  its  capacity  for  gratuitous,  benefi- 
cent service  to  the  public.  The  fact  that  it  receives  pay  for 
a  certain  class  of  patients  detracts  nothing  from  its  character 
as  a  purely  charitable  institution:  Daly's  Estate,  208  Pa.  58, 
57  Atl.  180;  Philadelphia  v.  Pennsylvania  Hospital,  154  Pa. 
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9,  25  Atl.  1076.  We  quote  from  the  opinion  in  the  case  last 
cited:  "While  it  was  conceded  that  the  buildings  and  grounds 
are  exempt  from  taxation  for  the  reason  that  defendant  is  a 
purely  public  charity,  yet  it  was  contended  that  within  the 
portion  of  the  grounds  charged  with  this  claim  there  is  a  large 
huilding  reserved  exclusively  for  the  use  of  patients  paying 
a  higher  rate  than  any  others;  that  these  payments  much  ex- 
ceed the  cost  of  maintenance  assignable  to  themselves,  if  the 
original  cost  of  the  property  and'  any  estimated  rental  is  ex- 
cluded. It  appears  to  be  conceded  that  the  object  of  the  trus- 
tees in  maintaining  this  department  of  the  institution  is  to 
make  a  profit,  by  the  use  of  which  to  extend  the  institution's 
capacity  for  good  among  the  destitute  members  of  the  com- 
munit}'.  It  was  not  contended,  nor  is  there  anything  to  show, 
that  there  was  any  actual  profit  realized  in  this  department 
after  taking  into  consideration  the  value  of  the  ground  and 
improvements,  and  the  cost  of  maintenance.  The  apparent 
profit  is  applied  to  the  general  objects  of  charity,  and  no  por- 
tion of  it  inures  to  the  benefit  of  any  person  concerned  in 
administering  the  charity.  The  Pennsylvania  Hospital  is  a 
purely  public  charity  in  the  highest  and  best  sense  of  the  term, 
and  under  all  our  authorities  we  think  it  is  exempt  from  the 
species  of  taxation  attempted  to  be  imposed  in  this  case."  It 
is  a  doctrine  too  well  established  to  be  shaken,  and  as  un- 
equivocally declared  in  our  own  state  as  in  any  other,  that  a 
public  charity  cannot  be  made  liable  for  the  tort  of  its  ser- 
vants. The  doctrine  rests  fundamentally  on  the  fact  that 
such  liability,  if  allowed,  would  lead  inevitably  to  a  diversion 
of  the  trust  funds  from  the  trust's  purposes.  In  Boyd  v.  In- 
surance Patrol,  113  Pa.  269,  6  Atl.  536,  the  question  was 
avoided  because  not  properly  raised  on  the  facts;  but  when 
that  case  came  a  second  time  before  this  court  in  120  Pa.  624, 
€  Am.  St.  Rep.  745,  15  Atl.  553,  1  L.  R.  A.  417,  the  question 
received  an  emphatic  and  ^^^  unequivocal  answer,  and  the 
rule  as  stated  there  is  the  settled  law  of  Pennsylvania.  The 
action  was  against  the  Fire  Insurance  Patrol,  a  corporation 
whose  object  was  to  protect  and  save  life  and  property  con- 
tiguous to  burning  buildings  and  was  maintained  by  volun- 
tary subscription,  and  was  brought  by  one  injured  through 
the  alleged  negligence  of  an  employe  of  the  patrol.  The  con- 
tention on  behalf  of  appellant  was  that  the  patrol  was  a  pub- 
lic charity,  and  because  of  this  fact  it  was  exempt  from  the 
operation  of  the  rule  respondeat  superior.  That  it  was  a  pub- 
lie  charity  was  judicially  declared,  and  the  case  was  accord- 
ingly reversed.  Paxson,  J.,  in  the  opinion  filed  uses  this  very 
expressive  language:  "The  Insurance  Patrol  is  a  public 
charity;  it  has  no  property  or  funds  which  have  not  been 
contributed  for  the  purposes  of  charity,  and  it  would  be 
against  all  law  and  all  equity  to  t<ike  those  trust  funds,  so 
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contributed  for  a  special,  charitable  purpose,  to  compensate 
injuries  inflicted  or  occasioned  by  the  negligence  of  the  agents 
or  servants  of  the  patrol.  It  would  be  carrying  the  doctrine 
of  respondeat  superior  to  an  unreasonable  and  dangerous 
length.  That  doctrine  is  at  best — as  I  once  before  observed — 
a  hard  rule.  I  trust  and  believe  it  will  never  be  extended  to 
the  sweeping  away  of  public  charities;  to  the  misapplication 
of  funds,  specially  contributed  for  a  public  charitable  pur- 
pose, to  objects  not  contemplated  by  the  donors.  I  think  it 
may  be  safely  assumed  that  private  trustees,  having  the  con- 
trol of  money  contributed  for  a  specific  charity,  could  not  in 
case  of  a  tort  committed  by  one  of  their  members,  apply  the 
funds  in  their  hands  to  the  payment  of  a  judgment  recovered 
therefor.  A  public  charity,  whether  incorporated  or  not,  is 
but  a  trustee,  and  is  bound  to  apply  its  funds  in  furtherance 
of  the  charity  and  not  otherwise."  In  support  of  the  view 
thus  so  vigorously  expressed  numerous  English  and  American 
authorities  are  cited  showing  its  general  acceptance.  For  the 
purposes  of  this  case  these  citations  need  not  be  here  repeated, 
nor  is  it  necessary  to  refer  to  other  authorities  which  might 
readily  be  added ;  but  the  case  of  Downes  v.  Harper  Hospital^ 
101  Mich.  555,  45  Am.  St.  Rep.  427,  60  N.  W.  42,  25  L.  R.  A. 
602,  so  clearly  resembles  the  present  one  in  ite  facts,  and 
the  reason  for  the  rule  is  so  clearly  brought  out  that  a  brief 
2®^  extract  therefrom  will  not  be  amiss,  **A  corporation  or- 
ganized and  maintained  for  no  private  gain,  but  for  the 
proper  care  and  medical  treatment  of  the  sick,  and  to  that 
end  to  manage  a  trust  fund  donated  for  that  purpose,  cannot 
be  made  liable  for  injuries  sustained  by  a  patient  by  reason 
of  the  negligent  acts  of  its  managers  or  employes.  The  fact 
that  patients  who  are  able  to  pay  are  required  to  do  so  does 
not  deprive  the  corporation  of  its  eleemosynary  character,  nor 
permit  a  recovery  for  damages  on  account  of  the  existence  of 
contract  relations.  If  the  contention  of  the  learned  counsel 
for  the  plaintiff  be  true,  it  follows  that  the  charity  or  trust 
fund  must  be  used  to  compensate  injured  parties  for  the  neg- 
ligence of  the  trustees,  or  architects  and  builders,  upon  whose 
judgment  reliance  is  placed  as  to  plans  and  strength  of  ma- 
terials; of  physicians  employed  to  treat  patients;  and  of 
nurses  and  attendants.  In  this  way  the  trust  fund  might  be 
entirely  destroyed,  and  diverted  from  the  purpose  for  which 
the  donor  gave  it.  Charitable  bequests  cannot  be  thus 
thwarted  by  negligence  for  which  the  donor  is  in  no  manner 
responsible.  If,  in  the  proper  execution  of  the  trust,  a  trus- 
tee or  an  employe  commits  an  act  of  negligence,  he  may  be 
held  responsible  for  his  negligent  act;  but  the  law  jealously 
guards  the  charitable  trust  fund,  and  does  not  permit  it  to 
be  frittered  away  by  the  negligent  acts  of  those  employed  in 
its  execution.     The  trustees  of  this  fund  could  not  by  their 
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own  direct  act  divert  it  from  the  purpose  for  wliich  it  was 
given,  or  for  which  the  act  of  the  legislature  authorized  the 
title  to  be  vested  in  the  defendant.  It  certainly  follows  that 
the  fund  cannot  be  indirectly  diverted  by  the  tortious  or  neg- 
ligent acts  of  the  managers  of  the  fund,  or  their  employes, 
though  such  acts  result  in  damage  to  an  innocent  beneficiary. 
Those  voluntarily  accepting  the  benefit  of  the  charity  accept 
it  upon  this  condition."  The  argument  is  advanced  that 
because  the  defendant  corporation  receives  into  its  hospital 
patients  who  are  required  to  pay  for  the  accommodations  and 
services  furnished,  it  is  not  exclusively  a  public  charity,  and 
that  therefore  the  rule  we  have  referred  to  does  not  apply. 
The  argument  is  fully  answered  in  the  case  last  cited,  as  well 
as  in  our  own  case  ^^^  of  Philadelphia  v.  Pennsylvania  Hos- 
pital, 154  Pa.  9,  25  Atl.  1076.  It  is  wholly  immaterial  that 
the  plaintiff  who  here  complains  of  injury  was  admitted  as  a 
pay  patient.  It  is  insisted,  however,  that  the  reason  for  the 
rule  does  not  obtain  in  this  particular  case,  since  the  ap- 
pellees have  filed  a  paper  in  the  court  below  disclaiming  any 
right  of  execution  against  any  fund  of  the  defendant  cor- 
poration held  for  charitable  uses  and  all  income  of  said  cor- 
poration other  than  that  received  from  pay  patients;  and 
have  asked  that  the  verdict  be  paid  out  of  funds  derived  from 
pay  patients  only.  The  argument  overlooks  the  fact  that 
every  dollar  received  by  the  defendant  corporation,  from 
whatever  source,  is  stamped  with  the  impress  of  charity.  For 
what  did  these  plaintiffs  pay?  For  accommodations  which 
the  hospital  was  enabled  to  provide  through  the  use  of  money 
charitably  donated  to  it.  The  room,  the  bed.  the  furnishings 
and  conveniences  for  which  the  plaintiff  paid  are  all  of  them 
the  direct  and  immediate  product  of  the  voluntary  donations 
it  received.  It  follows  that  the  money  that  the  hospital  re- 
ceives from  its  pay  patients  is  as  strictly  the  increment  of  the 
charitable  donations  it  has  received  as  would  be  the  interest 
on  the  money  given  it  if  invested  on  loan.  If  any  profit  re- 
sults from  this  source,  it  can  only  be  regarded  as  incidental 
addition  to  the  trust  fund  or  income.  For  the  reasons  stated 
we  sustain  the  twenty-fifth  assignment  of  error,  which  com- 
plains of  the  refusal  of  the  court  to  give  binding  instructions 
for  the  defendant. 

The  judgments  in  these  cases  are  reversed,  and  judc:ment  is 
now  ordered  to  be  entered  in  each  case  for  the  defendant. 


Charitable  and  Eleemosynary  Hospitals  have  been  held  not  responsible 
for  negligent  injuries  to  patients  therein:  Downes  v.  Harper  Hos- 
pital, 101  Mich.  555,  45  Am.  St.  Eep.  427.  But  a  hospital  conducted 
by  a  university  as  an  adjunct  of  its  medical  school,  which  exacts 
compensation  from  patients  able  to  pay,  but  treats  others  free  of 
charge,  is  not  a  charitable  institution  exempt  from  liability  for  the 
negligence  of  its  agents  and  employes:  University  of  Louisville  v. 
Hammock,  127  Ky.  564,  128  Am.  St.  Kep.  355.     And  a  hospital  asso- 


884  136  American  State  Reports.  [Penn. 

ciation  formed  to  provide  medical  services  to  employes  of  a  certain 
railroad  company,  and  maintained  by  involuntary^  deductions  from 
the  wages  of  these  employes,  is  not  exempt  from  liability  to  patients 
by  the  mere  employment  of  competent  surgeons,  but  it  must  go 
further  and  competently  treat  the  patients  received.  Such  associa- 
tions occupy  the  position  of  ordinary  phybicians  and  surgeons:  Phil- 
lips V.  St.  Louis  etc.  K.  E.  Co.,  211  Mo.  419,  124  Am.  St.  Rep.  786. 
See,  also,  Sawdey  v.  Spokane  Falls  etc.  Ey.  Co.,  30  Wash.  349,  94 
Am.  St.  Eep.  880. 

An  Institution  of  a  Charitable  Character,  such  as  the  "House  of  the 
Good  Shepherd,"  maintained  for  the  reformation  and  preservation  of 
girls  and  women,  is  liable  in  damages  to  a  girl  taken  there  under  the 
false  impression  that  a  position  will  be  found  for  her  and  thereafter 
unlawfully  detained  against  her  will:  Gallon  v.  House  of  Good  Shep- 
herd, 158 'Mich.  361,  133  Am.  St.  Eep.  387. 


TENTH  NATIONAL  BANK  v.  SMITH  CONSTRUCTION 

COMPANY. 

[227  Pa.  354,  76  Atl.  67.] 

RECEIVER. — ^A  Court  has  No  Power  to  Appoint  a  Receiver 
where  one  has  already  been  appointed  by  another  court  of  equal 
jurisdiction,     (p.  889.) 

RECEIVER. — The  Court  Which  First  Appoints  a  Receiver  has 

exclusive  jurisdiction  over  him  and  t'he  assets  to  be  sequestered  and 
administered,  since  by  his  appointment  those  assets  pass  at  once  in 
gremio  legis,  and  therefore  are  not  to  be  interfered  with  by  the  proc- 
ess of  any  other  court,     (p.  890.) 

RECEIVER — Ancillary  Appointment  in  Another  County. — 
"When  a  receiver  has  been  appointed  for  a  corporation  in  one  county, 
the  appointment  of  an  ancillary  receiver  four  days  later  by  the  court 
of  another  county  is  void,  and  no  formal  motion  for  its  vacation  in 
the  court  making  it  is  necessary.  But  though  the  first  court  has  ex- 
clusive jurisdiction  over  all  the  assets'  of  the  corporation,  it  has  no 
authority  to  order  a  bank  having  the  custody  of  money  in  the  second 
county  to  pay  the  receiver,  if  the  bank  has  not  been  brought  within  the 
jurisdiction  of  the  court  The  proper  remedy,  if  the  bank  refuses 
to  pay,  is  to  institute  suit  to  recover  the  amount  of  the  deposit, 
(pp.  889,  890.) 

Frederick  B.  Gerber,  V.  K.  Keesey,  J.  S.  Black  and  Duane, 
Morris  &  Hecksher,  for  the  appellant. 

Abraham  M.  Beitler,  Henry  S.  Drinker,  Jr.,  James  Mc- 
MuUan  and  Arthur  G.  Dickson,  for  the  appellee. 

355  BROWN,  J.  On^January  27,  1905,  the  Tenth  National 
Bank  of  Philadelphia  ^^^  filed  a  bill  in  the  court  below,  ask- 
ing for  the  appointment  of  a  receiver  for  the  Smith  Construc- 
tion Company.  The  bill  averred,  inter  alia,  that  the  said 
company  had  an  office  and  a  large  part  of  its  machinery,  tools 
and  fixtures,  plant  and  assets  in  the  city  of  Philadelphia,  the 
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balance  of  its  machinery,  tools,  fixtures,  plant  and  assets  being 
scattered,  some  being  in  Chester  county,  some  in  ]Mifflin 
county,  some  in  York  county  and  some  in  the  state  of  West 
Virginia.  On  the  same  day  that  the  bill  was  filed  the  court 
appointed  "William  R.  Richards  receiver  of  all  and  singular 
the  equipment,  materials,  supplies,  income,  chcses  in  action, 
personal  property  of  every  description,  rights,  privileges  and 
franchises  then  held  by  and  belonging  or  appertaining  to  the 
Smith  Construction  Company,  and  of  all  of  the  books,  ac- 
counts, records,  documents  and  papers  of  said  company.  By 
the  decree  appointing  the  receiver  he  was  directed,  as  soon 
after  entering  upon  the  duties  of  his  office  as  might  be  prac- 
ticable, to  cause  an  inventory  of  all  the  personal  property 
which  should  come  into  his  possession  to  be  made  and  filed 
in  the  office  of  the  prbthonotary  of  the  said  court,  and  he  was 
authorized  to  continue  the  business  then  carried  on  by  the 
Smith  Construction  Company  in  such  manner  as  he  might 
deem  most  advantageous  for  its  creditors.  He  was  author- 
ized to  prosecute  or  defend,  without  the  further  order  of  the 
court,  all  existing  actions  by  or  against  the  company  and  to 
pay  and  defray  the  expenses  properly  incident  thereto,  to 
commence  and  prosecute  any  actions  which,  in  the  course  of 
business,  he  might  deem  necessary  or  proper,  to  commence, 
either  in  the  name  of  the  construction  company  or  in  his  own 
name,  and  to  defend  all  suits  that  might  be  brought  against 
the  said  company,  and  was  directed  to  keep  all  moneys  re- 
ceived by  him  on  deposit  in  one  or  more  banks  or  trust  com- 
panies of  good  credit,  subject  to  his  order,  to  be  drawn  there- 
from on  his  checks  only  for  the  proper  purpose  of  the  re- 
ceivership, and  all  sums  not  required  for  making  such  pay- 
ments were  to  be  safely  kept  subject  to  the  further  order  of 
the  court.  Four  days  later — on  January  31st — the  same  com- 
plainant, the  Tenth  National  Bank  of  Philadelphia,  filed  a 
**''  bill  in  the  court  of  common  pleas  of  York  county,  the 
material  averments  in  it  being  ipsissimis  verbis  those  of  the 
bill  filed  in  the  court  below,  and  the  York  county  court  was 
asked  to  appoint  an  ancillary  receiver.  The  bill  recited  the 
appointment  four  days  before  by  the  court  below  of  Rich- 
ards as  receiver  of  the  construction  company,  but  notwith- 
standing this,  on  the  same  day  that  the  bill  was  filed  in  the 
York  county  court  that  court  appointed  him  ancillary  re- 
ceiver, the  decree  appointing  him  being  in  the  exact  words  of 
that  of  the  court  below,  except  as  to  the  amount  of  the  bond 
to  be  given.  The  business  conducted  by  Richards  as  receiver 
in  York  county  was  the  completion  of  a  certain  contract  for 
the  building  of  a  portion  of  a  sanitary  sewer  in  the  city  of 
York.  He  has  filed  accounts  both  in  the  court  below  and  in 
the  court  of  common  pleas  of  York  county.  The  account  filed 
in  the  court  below  purports  to  include  all  items  of  receipts 
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and  expenditures  incident  to  the  business  of  the  Smith  Con- 
struction Company  wherever  conducted  by  the  receiver.  The 
account  filed  in  the  court  of  common  pleas  of  York  county 
purports  to  include  only  the  receipts  and  expenditures  inci- 
dent to  the  business  carried  on  by  the  receiver  in  the  county 
of  York.  Certain  subcontractors  who  had  furnished  materials 
for  the  construction  of  the  sewer  in  the  city  of  York  made 
claims  under  the  act  of  June  4,  1901  (Pub.  Laws,  431),  as 
amended  by  the  act  of  April  22,  1903  (Pub.  Laws,  255),  and 
the  city  of  York,  in  pursuance  of  the  statute,  paid  into  the 
court  of  common  pleas  of  York  county  the  sum  of  five  thou- 
sand six  hundred  and  fourteen  dollars  and  thirty-three  cents. 
An  auditor  was  appointed  to  determine  who  were  the  parties 
entitled  to  this  fund,  and  he  awarded  it  to  "William  R.  Rich- 
ards, the  ancillary  receiver.  Exceptions  to  his  report  were 
sustained  by  the  lower  court,  but,  upon  appeal  to  this  court, 
the  decree  of  the  lower  court  was  reversed  and  the  report  of 
the  auditor  absolutely  confirmed :  Tenth  Nat.  Bank  of  Phila- 
delphia V.  Smith  Construction  Co.,  218  Pa.  581,  67  Atl.  872. 
The  fund  was  thereupon,  less  the  costs  of  audit,  paid  to  Will- 
iam R,  Richards,  receiver,  who  deposited  the  same  to  his 
credit  in  the  Security  Title  and  Trust  Company,  of  York, 
Pennsylvania,  where  it  now  remains.  Subsequently,  on  Au- 
gust 19,  1907,  the  city  of  York  presented  ^*  a  petition  to 
the  court  of  common  pleas  of  York  county,  asking  leave  to 
pay  into  court  the  balance  alleged  by  it  to  be  due  upon  the 
contract  with  the  Smith  Construction  Company  for  the  build- 
ing of  the  sanitary  sewer,  to  wit,  the  sum  of  fourteen  thousand 
nine  hundred  and  eleven  dollars  and  seventy-six  cents.  Upon 
the  presentation  of  this  petition  the  court  ordered  the  said 
city  of  York  to  ''pay  said  sum  of  money  to  William  R.  Rich- 
ards, receiver  of  the  above  defendant,  to  be  accounted  for  by 
said  receiver  according  to  law,  this  fund  to  be  deposited 
by  said  receiver  in  the  Farmers'  National  Bank  of  York, 
Pennsylvania,  to  be  paid  out  only  in  accordance  with  the  order 
of  this  court." 

The  Fourth  Street  National  Bank  of  Philadelphia  is  the 
holder  of  receiver's  certificates  issued  by  the  said  William  R. 
Richards  under  and  by  virtue  of  an  order  of  the  court  below, 
and  on  July  16,  1909,  it  presented  its  petition  to  said  court, 
averring  the  foregoing  state  of  facts,  and,  in  addition,  that 
the  receiver  had  requested  payment  to  him  by  the  Farmers' 
National  Bank  of  York  of  the  sum  on  deposit  with  it  to  his 
credit,  and  that  payment  was  refused,  and,  further,  that  he 
had  made  a  similar  demand  upon  the  Security  Title  and 
Trust  Company  of  York  for  payment  of  the  amount  deposited 
with  it  to  his  credit,  but  that  payment  thereof  had  also  been 
refused.  Upon  the  presentation  of  this  petition  the  court 
below  granted  a  rule  upon  William  R.  Richards,  receiver,  the 
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Security  Title  and  Trust  Company  of  York  and  the  Farmers' 
National  Bank  of  York,  Pennsylvania,  to  show  cause  why  the 
moneys  on  deposit  to  the  credit  of  the  said  receiver,  or  to 
which  he  might  be  entitled,  should  not  forthwith  be  paid  to 
him  and  why  the  said  Security  Title  and  Trust  Company  and 
the  Farmers'  National  Bank  of  York  should  not  be  enjoined 
and  restrained  from  paying  said  moneys  to  any  person  or  per- 
sons except  under  and  by  direction  of  the  court.  Service  of 
this  rule  was  made  in  York  county  upon  the  Security  Title 
and  Trust  Company  and  the  Farmers'  National  Bank  of 
York,  but  no  answer  was  made  by  either  of  them,  and  on 
October  20,  1909,  the  court  below  made  an  order  that  they 
forthwith  pay  to  William  R.  Richards,  receiver,  the  sums  on 
deposit  with  them  to  his  credit,  with  interest  to  the  date  of 
^^^  payment,  and  enjoining  them  from  paying  said  moneys  to 
any  person  or  persons  except  under  and  by  direction  of  the 
court.     From  this  order  we  have  these  appeals. 

When  court  of  common  pleas  No.  5  of  the  county  of  Phila- 
delphia, appointed  Richards  receiver  he  became  the  receiver 
of  every  asset  of  the  Smith  Construction  Company,  wherever 
situated  within  the  state.  From  the  moment  he  was  ap- 
pointed, and  before  he  may  have  taken  actual  possession  of 
all  of  the  assets  of  the  company  within  the  state,  the  court 
acquired  plenary  jurisdiction  and  dominion  over  those  assets, 
and  the  receiver  appointed  by  it  was  its  officer  to  administer 
them,  in  whatever  counties  of  the  state  they  might  happen 
to  be.  If  there  be  an  adjudicated  case  which  authorized  the 
court  of  common  pleas  of  York  county  to  interfere  with  the 
jurisdiction  and  dominion  of  the  court  below  over  the  assets 
of  the  construction  company  which  were  in  York  county  on 
January  27,  1905,  by  appointing  an  ancillary  receiver  four 
days  later,  it  has  never  fallen  under  our  notice.  On  the  con- 
trary, under  all  the  authorities,  the  York  county  court  was 
wholly  without  jurisdiction  to  make  the  appointment.  "As 
between  courts  of  the  same  state  when  a  receiver  has  been 
appointed  by  one  court  and  has  obtained  possession  of  the 
property  or  fund  over  which  he  was  appointed,  he  cannot 
be  in  any  manner  interfered  with  by  a  receiver  subsequently 
appointed,  or  by  any  proceeding  whatever  in  any  other  action 
brought  in  any  other  court.  The  court  which  first  appoints 
a  receiver  has  the  sole  disposition  of  the  fund  or  property 
received  by  him  as  such,  and  is  bound  in  the  exercise  of  its 
judicial  powers  to  make  administration  of  it":  Beach  on  Re- 
ceivers, sec.  15.  In  Peale  v.  Phipps,  14  How.  368,  an  attempt 
was  made  in  one  of  the  federal  circuit  courts  to  exercise  juris- 
diction over  a  trustee  who  had  been  duly  appointed  bj'  one 
of  the  courts  of  the  state  of  Mississippi,  and,  in  setting  aside 
the  circuit  court's  interference,  it  was  said  by  the  supreme 
court  of  the  United  States,  through  Taneyj  C.  J.:  "The  prop- 
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erty,  in  legal  contemplation,  was  in  the  custody  of  the  court 
of  which  he  was  the  officer,  and  had  been  placed  there  by 
the  laws  of  Mississippi.  ^^®  And  while  it  thus  remained  in 
the  custody  and  possession  of  that  court,  awaiting  its  order 
and  decision,  no  other  court  had  a  right  to  interfere  with  it 
or  to  wrest  it  from  the  hands  of  its  agent,  and  thereby  put  it 
out  of  his  power  to  perform  his  duty,"  In  the  comparatively 
recent  case  of  Sullivan  v.  Algrem,  160  Fed.  366,  87  C.  C. 
A.  318,  there  were  three  suits  in  three  courts  against  Sullivan,, 
owning  and  operating  the  Home  Co-operative  Company,  to 
appoint  receivers  of  the  same  property,  to  sell  it  and  to  dis- 
tribute the  proceeds  among  the  same  creditors  and  holders  of 
contracts.  The  first  two  suits  were  commenced  in  the  state 
courts  and  the  third  in  the  federal  court.  The  first  court — 
the  circuit  court  of  St.  Louis,  Missouri — appointed  a  receiver,, 
who  took  possession  of  a  part  or  all  of  the  property  of  the 
company.  The  circuit  court  of  appeals  of  the  United  States 
for  the  eighth  circuit  held  that,  even  without  actual  possession 
by  the  receiver,  the  circuit  court  of  St.  Louis  county  had 
acquired  complete  jurisdiction  over  all  of  the  property  of 
the  company  by  the  commencement  of  the  suit,  the  appear- 
ance of  the  defendant  and  the  appointment  of  the  receiver. 
In  so  holding  it  was  said  by  Sanborn,  circuit  judge:  "The 
legal  custody  of  specific  property  by  one  court  of  competent 
jurisdiction  withdraws  it,  so  far  as  necessary  to  accomplish 
the  purpose  of  that  custody,  until  that  purpose  is  completely 
accomplished  from  the  jurisdiction  of  every  other  court.  The 
court  which  first  acquires  jurisdiction  of  specific  property  by 
the  lawful  seizure  thereof,  or  by  the  due  commencement  of  a 
suit  in  that  court,  from  which  it  appears  that  it  is,  or  will 
become,  necessary  to  a  complete  determination  of  the  contro- 
versy involved,  or  to  the  enforcement  of  the  judgment  or  de- 
cree therein,  to  seize,  charge  with  a  lien,  sell,  or  exercise 
other  like  dominion  over  it,  thereby  withdraws  that  property 
from  the  jurisdiction  of  every  other  court,  and  entitles  the 
former  to  retain  the  control  of  it  requisite  to  effectuate  its 
judgment  or  decree  in  the  suit  free  from  the  interference  of 
every  other  tribunal.  When  a  court  has  by  lav/ful  proceed- 
ings taken  possession  of  specific  property,  it  has  during  that 
possession  and  as  incident  thereto  jurisdiction  to  hear  and 
'"^^^  determine  all  questions  respecting  the  title,  possession,  and 
control  thereof,  and  courts  of  co-ordinate  jurisdiction  are 
powerless  to  render  any  judgment  or  decree  that  will  invade 
or  disturb  the  possession  of  the  property  while  it  is  in  the 
custody  of  the  court  which  has  thus  first  acquired  it:  Lang- 
V,  Choctaw  etc.  R,  R.  Co.,  160  Fed.  355,  87  C.  C.  A.  30T 
(filed  by  this  court  March  2,  1908)  ;  Farmers'  Loan  &  Trust 
Co.  V.  Lake  Street  El.  R.  R.  Co.,  177  U.  S.  51,  20  Sup.  Ct. 
Rep,  564,  44  L.  ed.  667 ;  Peck  v.  Jenness,  7  How.  612;  12  L. 
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€d.  841;  Freeman  v.  Howe,  24  How.  450,  16  L.  ed.  749; 
Moran  v.  Sturges,  154  U.  S.  256,  14  Sup.  Ct.  Rep.  1019,  38 
L.  ed.  981;  Central  Nat.  Bank  v.  Stevens,  169  U.  S.  432,  18 
Sup.  Ct.  Rep.  403,  42  L.  ed.  807 ;  Williams  v.  Neely,  134  Fed. 
1,  67  C.  C.  A.  171,  69  L.  R.  A.  232 ;  Barber  Asphalt  Paving 
Co.  V.  Morris,  132  Fed.  945,  66  C.  C.  A.  55,  67  L.  R.  A.  761; 
Gates  V.  Bucki,  53  Fed.  961,  4  C.  C.  A.  116." 

Authorities  need  not  be  multiplied  in  support  of  the  rule 
that  a  court  has  no  power  to  appoint  a  receiver  where  one  has 
already  been  appointed  by  another  court  of  equal  jurisdiction. 
The  rule  is  essential  to  the  orderly  administration  of  justice, 
for  without  it  there  would  be  unseemly  conflicts  between 
courts  undertaking  to  exercise  jurisdiction  over  the  same  sub- 
jects and  persons.  If  the  York  county  court  could  interfere 
with  the  administration  by  the  court  below,  through  its  offi- 
cer, of  the  estate  of  the  construction  company,  so  might  the 
courts  of  the  counties  of  Chester  and  Mifflin  and  of  as  many 
other  counties  as  might  happen  to  have  assets  of  the  com- 
pany within  their  borders.  Instead  of  one  account  by  a  re- 
ceiver, to  be  passed  upon  by  one  court,  there  would  be  an 
account  in  each  county  by  the  receiver  appointed  by  its  court, 
and  on  every  question  raised  on  the  accounts  of  receivers  so 
appointed  there  might  be  as  many  minds  as  there  were  judges 
who  made  the  appointments.  To  avoid  such  confusion,  if  for 
no  other  reason,  when  an  appointment  is  once  made  by  a 
court  of  competent  jurisdiction,  that  appointment  ought  not 
to  be  interfered  with  by  any  other  court  within  the  same 
state.  The  controlling  reason  of  the  rule  that  ^^^  the  court 
which  first  appoints  a  receiver  has  exclusive  jurisdiction  over 
him  and  the  assets  to  be  sequestered  and  administered  is  that 
by  his  appointment  those  assets  pass  at  once  in  gremio  legis, 
and  are  not,  therefore,  to  be  interfered  with  by  the  process 
of  any  other  court. 

It  is  contended  by  counsel  for  appellants  that,  even. if  the 
appointment  of  the  ancillary  receiver  by  the  court  of  common 
pleas  of  York  county  is  void,  it  is  not  to  be  attacked  in  this 
collateral  proceeding.  This  overlooks  the  fact  that  the  court 
of  common  pleas  of  York  county  never  had  jurisdiction  of 
the  subject  matter — the  assets  of  the  Smith  Construction  Com- 
pany. Exclusive  jurisdiction  over  those  had  attached  on 
January  27,  1905,  in  the  court  of  common  pleas  No.  5  of  the 
county  of  Philadelphia,  as  affirmatively  appeared  in  the  bill 
presented  to  the  York  county  court.  As  that  court  was  with- 
out jurisdiction,  its  appointment  of  the  ancillary  receiver  was 
void  and  is  to  be  so  regarded  in  this  proceeding.  The  ap- 
pellee is  not  required  to  formally  move  for  its  vacation  by 
the  court  that  undertook  to  make  it. 

The  deposits  with  the  two  appellants  are  assets  belonging 
to  the  receiver  appointed  by  the  court  below  and  are  free 
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from  any  interference  or  control  by  the  York  county  court, 
whose  connection  with  the  moneys  due  by  the  city  of  York 
for  the  sewer  ended  when  it  ordered  the  same  to  be  paid  to 
the  receiver.  What  he  should  do  with  the  funds  after  pay- 
ments were  made  to  him  was  solely  for  the  court  below.  But 
while  this  is  true,  no  authority  exists  for  the  action  of  the 
court  below  in  ordering  the  appellants  to  pay  the  receiver. 
This  order  followed  a  rule  upon  them  issued  in  a  proceeding 
to  which  they  were  not  legally  made  parties.  They  had  never 
been  within  the  court's  jurisdiction,  and  the  rule  taken  upon 
them  was  ineffectual  to  bring  them  in. .  The  order  made  upon 
them  was  void  for  want  of  jurisdiction:  Allegheny  Bank's 
Appeal,  48  Pa.  328.  They  are  not,  however,  to  be  permitted 
to  retain  the  moneys  due  the  receiver,  and,  if  they  do  not 
pay  him  upon  demand,  will  be  compelled  to  pay  in  a  proper 
proceeding.  On  the  petition  presented  by  the  appellee  the 
court  ought  to  have  ordered  the  receiver  to  demand  ^^^  pay- 
ment, and,  upon  the  failure  of  the  appellants  to  pay  him,  to 
forthwith  institute  suits  to  recover  the  amounts  of  the  de- 
posits. 

The  decree  below  is  reversed,  the  costs  to  be  paid  out  of 
funds  belonging  to  the  receiver,  and  leave  is  granted  to  the 
appellee  to  apply  to  the  court  below  for  the  order  which  we 
have  suggested  ought  to  have  been  made. 


If  the  Court  First  Appointing  a  Receiver  has  Jurisdiction,  its  receiver 
will  not  be  dispossessed  of  the  property  at  the  suit  of  a  receiver  sub- 
sequently appointed  by  a  court  of  co-ordinate  jurisdiction,  regardless 
of  whether  the  original  appointment  was  or  was  not  erroneous:  State 
V.  Eeynolds,  209  Mo.  161,  123  Am.  St,  Eep,  468. 


BOYER  V.  NESBITT. 

[227  Pa.  398,  76  Atl.  103.] 

CORPORATION. — The  Public  Policy  Which  Should  Prevail  in 
the  Management  and  control  of  corporations  is  primarily  a  legislative 
rather  than  a  judicial  question,     (p.  892.) 

CORPORATION— Right  of  Trustee  to  Hold  and  Vote  Stock.— 
The  act  of  1893  contemplates  not  only  the  right  of  a  trustee  to  hold 
stock,  but  the  power  to  vote  it.     (p.  893.) 

CORPORATION — Separation  of  Voting  Power  from  Beneficial 
Interest  in  Stock. — The  general  policy  of  the  law  prohibits  the  sepa- 
ration of  the  voting  power  from  the  beneficial  interest  in  corporate 
stock.  And  to  justify  such  a  separation  there  must  be  a  property 
interest  to  conserve,  some  definite  policy  in  the  interest  of  the  cor- 
poration to  be  carried  out,  some  beneficial  interest  of  the  stock- 
holders to  be  served,  or  some  purpose  not  unlawful  of  an  advan- 
tageous character  to  the  stockholders  to  be  effectuated,     (p.  893.) 
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CORPORATION — Transfer  of  Stock  to  Voting  Trustees. — An 
agreement  between  the  majority  stockholders  in  a  corporation  and 
the  three  directors,  whereby  the  stockholders  transfer  the  legal  title 
and  the  voting  rights  of  their  stock  to  the  directors  as  trustees, 
for  the  term  of  five  years  for  the  purpose  of  securing  a  continuation 
of  the  business  policy  of  the  company  organized  by  the  officers  then 
in  control  of  its  affairs',  is  not  invalid  as  opposed  to  the  public  policy 
or  statutes  of  Pennsylvania,     (p.  894.) 

WHERE  THE  MAJORITY  STOCKHOLDERS  in  a  Corporation 

transfer  the  title  and  the  voting  rights  of  their  stock  to  the  directors 
as  trustees,  for  a  term  of  years,  the  agreement  containing  all  the 
essential  elements  of  an  active  trust,  a  provision  in  the  agreement 
giving  the  trustees  a  first  right  to  purchase  the  stock  of  any  con- 
tracting party  who  does  not  desire  to  continue  the  trust  relation  at 
the  expiration  of  the  period  at  double  the  par  value  of  the  same  for 
the  use  and  benefit  of  the  remaining  parties,  renders  the  power  a 
power  coupled  with  an  interest  and  hence  irrevocable,  (pp.  893,  894.) 
CORPORATION — Purchase  of  Stock  Impressed  with  Trust. — 
Where  the  majority  stockholders  in  a  corporation  transfer  the  legal 
title  and  the  voting  rights  of  their  stock  to  the  directors  as  trustees 
for  a  term  of  years,  a  subsequent  purchaser  of  stock,  with  full  knowl- 
edge of  the  agreement,  takes  it  impressed  with  the  trust  and  i3 
bound  thereby,     (p.  894.) 

OPTION — Whether  Invalid  Because  Contingent. — An  option  to 
purchase  is  not  invalid  because  contingent.  In  a  sense  all  options 
are  contingent,  because  they  may  or  may  not  be  exercised  within  the 
time  or  upon  the  conditions  stipulated,     (p.  895.) 

OPTION — Nature  and  Exercise. — ^An  Option  is  a  Unilateral 
agreement  binding  upon  the  party  who  executes  it  from  the  day  of 
its  execution,  and  becomes  a  contract  inter  partes  when  exercised 
according  to  its  terms,     (p.  895.) 

Frank  P.  Prichard  and  E.  F.  Heller,  for  the  appellant. 

William  S.  McLean,  F.  W.  Wheaton  and  A.  L.  Williams, 
for  the  appellees. 

■****  ELKIN,  J.  It  is  apparent  from  this  record  that  many 
citizens  of  the  city  of  Wilkes-Barre  desirous  of  building  up 
a  local  enterprise  procured  the  incorporation  of  the  Adder 
Machine  Company  and  became  subscribers  to  its  capital  stock. 
It  is  in  the  nature  of  a  private  trading  corporation,  and  ques- 
tions of  public  policy  relating  to  public  and  quasi  public 
corporations  do  not  arise.  After  the  business  of  the  corpo- 
ration had  been  successfully  started  under  competent  and 
satisfactory  management,  a  large  number  of  the  shareholders 
representing  a  majority  of  the  stock,  concluded  that  the 
mutual  interests  of  the  stockholders,  as  well  as  the  interest 
of  the  corporation  itself,  would  be  best  served  by  a  continua- 
tion of  the  business  policy  of  the  company  inaugurated  by 
the  officers  then  in  control  of  its  affairs.  To  ert'ectuate  this 
purpose  an  agreement  in  writing  was  entered  into  between 
all  of  the  stockholders  who  chose  to  become  parties  to  it  and 
the  three  stockholders  who  at  the  time  of  its  execution  had 
formulated  the  policy  of  the  company  and  were  directing  its 
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business  affairs.  This  agreement  named  the  three  persons 
then  constituting  the  board  of  directors  and  in  charge  of  the 
business  management  of  the  company  as  trustees.  It  defined 
the  rights  of  the  shareholders  on  one  side  and  the  powers  and 
duties  of  the  trustees  on  the  other.  The  duty  of  management 
was  imposed  upon  the  trustees,  "****  who  accepted  the  respon- 
sibilities and  have  continued  to  perform  the  duties  of  their 
trust.  Under  the  agreement  each  of  the  contracting  share- 
holders transferred  his  stock  to  what  is  called  voting  trustees, 
who  surrendered  the  same  to  the  corporation  and  received  new 
certificates  in  the  individual  names  of  the  trustees  in  lieu 
thereof.  The  trustees  then  issued  trust  certificates  to  the 
shareholders  who  had  thus  contracted  defining  the  rights  and 
interests  of  the  contracting  parties.  The  trustees  therefore 
hold  the  legal  title  to  the  stock,  have  imposed  upon  them  the 
duties  of  management  and  are  clothed  with  power  to  con- 
tinue through  their  stock  control  a  business  policy  helpful 
to  the  corporation  and  beneficial  to  the  shareholders.  The  im- 
portant question  raised  by  this  appeal  is  whether  this  agree- 
ment is  invalid  because  against  sound  public  policy.  It  may 
be  conceded  that  the  question  is  not  free  from  difficulty  and 
in  our  own  state  there  is  no  decided  case  squarely  ruling  it. 
In  other  jurisdictions  courts  have  differed  as  to  the  rule  prop- 
erly applicable  to  such  a  state  of  facts,  and  creditable  au- 
thority may  be  cited  in  support  of  either  side  of  the  present 
controversy.  Courts,  as  a  rule,  have  predicated  their  deci- 
sions upon  the  character  of  the  trust  agreement  and  the  statu- 
tory requirements  as  to  the  control  and  management  of 
corporations  in  the  particular  state  where  the  question  arose. 
In  Shepaug  Voting  Trust  Cases,  60  Conn.  553,  24  Atl.  33, 
and  Warren  v.  Pim,  66  N.  J.  Eq.  353.  59  Atl.  773,  the  leading 
cases  cited  by  counsel  for  appellant,  the  courts  treat  the  ques- 
tion of  public  policy  indicated  by  the  statutes  of  the  respective 
states  as  the  basis  of  their  reasoning  and  the  foundation  upon 
which  their  conclusions  rest.  This  seems  to  be  the  sounder 
rule  because  the  public  policy  which  should  prevail  in  the 
management  and  control  of  corporations  is  primarily  a  legis- 
lative rather  than  a  judicial  question.  In  this  connection  it 
is  very  ably  argued  that  the  agreement  in  question  is  in  con- 
travention of  our  Pennsylvania  statutes.  If  this  were  true 
in  fact,  it  would  necessarily  follow  that  the  agreement  must 
fall  because  void  as  against  a  declared  statutory  policy  of  the 
state,  but  no  such  statute  has  been  called  to  our  attention,  nor 
does  the  agreement  offend  in  terms  or  by  necessary  implica- 
tion ^^^  against  any  positive  legislative  enactment.  It  is 
argued  that  the  corporation  acts  of  1874  and  1891  provide  for 
annual  elections  by  the  stockholders,  and  so  they  do,  but 
annual  elections  are  held  by  the  appellee  corporation,  and 
directors  are  annually  chosen  by  the  stockholders.     The  agree- 
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ment  in  question  in  no  way  disregards  the  duty  to  hold  annual 
elections,  but  on  the  other  hand  contemplates  the  holding  of 
such  elections.  It  is  further  contended  that  the  act  of  1903 
confirming  the  right  to  vote  by  proxy,  and  providing  that 
proxies  dated  more  than  two  months  prior  to  a  meeting  or 
an  election  shall  not  confer  the  right  to  vote,  is  in  effect  con- 
travened by  the  agreement  relied  on  by  the  appellees  in  the 
present  case.  In  answer  it  may  be  said  that  no  question  of 
the  right  to  vote  by  proxy  arises  in  this  case.  It  seems  per- 
fectly clear  that  the  proviso  referred  to  has  reference  to 
formal  proxies  given  by  a  stockholder  authorizing  the  person 
designated  therein  to  vote  his  stock  at  a  meeting  or  at  an 
election.  No  proxy  of  any  kind  was  given  in  the  case  at  bar 
and  therefore  the  sixty -day  limitation  has  no  application.  In 
the  present  case  the  persons  in  whose  names  the  stock  stands 
on  the  books  of  the  company  vote  the  same  as  they  have  the 
prima  facie  right  to  do  under  the  express  provisions  of  our 
statutes.  The  act  of  1893  recognizes  the  right  of  a  trustee 
to  vote  stock  so  held  by  him  at  elections  of  the  company,  and 
provides  that  if  the  character  of  his  trusteeship  be  not  dis- 
closed on  the  face  of  the  certificate,  how  the  question  of  his 
right  to  vote  shall  be  determined.  This  act  clearly  contem- 
plates not  only  the  right  of  a  trustee  to  hold  stock,  but  the 
power  to  vote  it,  and  this  is  what  was  done  in  the  present 
case. 

But  it  is  argued  with  great  force  by  the  learned  counsel  for 
appellant  that  even  if  the  agreement  in  question  is  not  in- 
valid as  against  public  policy  it  is  at  all  events  revocable. 
"We  concede  the  weight  of  authority  to  be  that  the  general 
policy  of  the  law  prohibits  the  separation  of  the  voting  power 
from  the  beneficial  interest,  and  to  justify  such  a  separation, 
there  must  be  a  property  interest  to  conserve,  some  definite 
policy  in  the  interest  of  the  corporation  to  be  carried  out, 
some  beneficial  interest  of  the  stockholders  to  be  served  or 
'**^  some  purpose  not  unlawful  of  an  advantageous  character 
to  the  stockholders  to  be  effectuated.  As  we  read  this  record 
and  view  the  facts  found  by  the  learned  court  below  there  was 
a  property  interest  to  conserve,  a  definite  policy  of  the  cor- 
poration in  the  interest  of  the  stockholders  to  be  carried  out 
and  a  lawful  purpose  beneficial  to  all  concerned  to  be  effectu- 
ated. This  was  the  very  purpose  of  the  agreement,  and  the 
results  seem  to  be  a  confirmation  of  the  wisdom  of  the  plan 
adopted.  All  of  the  cases  turn  upon  the  question  whether  the 
irrevocable  trust  is  or  is  not  coupled  with  an  interest.  If 
coupled  with  an  interest  such  agreements  have  been  generally 
sustained,  but  if  not  coupled  with  an  interest  they  are  re- 
garded as  in  the  nature  of  a  revocable  power.  We  think  this 
is  the  turning  point  of  the  present  case,  and  after  considera- 
tion have  concluded  the  learned  court  below  properly  held 
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that  the  power  being  coupled  with  an  interest  the  agreement 
is  valid  and  binding  upon  the  parties  who  entered  into  it. 
The  beneficial  interest  is  set  forth  in  the  eighth  paragraph  of 
the  agreement  which  gives  the  trustees  the  first  right  to  pur- 
chase the  stock  of  any  contracting  party  who  does  not  desire 
to  continue  the  trust  relation  at  double  the  par  value  of  the 
same  for  the  use  and  benefit  of  the  remaining  parties.  "VVe 
think  this  comes  within  the  definition  of  a  power  coupled  with 
an  interest  which  has  been  held  to  be  an  interest  in  the  sub- 
ject upon  which  the  power  is  to  be  exercised,  or  an  interest 
in  that  which  is  produced  by  the  exercise  of  the  power.  It 
cannot  be  doubted  under  the  rule  of  all  our  cases  that  if  the 
parties  to  the  present  agreement  had  entered  into  a  similar 
contractual  relation  as  partners  for  the  purpose  of  accom- 
plishing the  same  results  and  with  the  view  of  continuing  a 
business  policy,  the  contracting  parties  would  be  bound  by 
their  covenants  and  the  contract  would  be  enforced  according 
to  its  terms.  There  does  not  seem  to  be  any  sufficient  reason 
for  the  application  of  a  different  rule  because  instead  of 
binding  themselves  together  as  partners  the  parties  chose  to 
adopt  the  more  modem  method  of  incorporation  for  the 
transaction  of  their  business  in  an  enterprise  in  the  nature 
of  a  private  trading  corporation.  This  view  of  the  law  was 
tersely  expressed  by  Chief  Justice  ^**'*  Mitchell  in  Fitzsim- 
mons  V.  Lindsay,  205  Pa.  79,  54  Atl.  488,  where  in  dis- 
cussing the  question  of  restraint  of  alienation  arising  under 
a  somewhat  similar  agreement  it  was  said,  ' '  Such  agreements 
are  quite  common  among  partners  as  to  their  shares  in  the 
firm  assets  and  are  enforced  by  courts  without  hesitation.  No 
reason  of  overruling  public  policy  is  apparent  why  they 
should  not  also  he  sustained  in  relation  to  shares  of  stock  in 
what  is  really  only  a  private  trading  corporation."  Agree- 
ments between  the  stockholders  of  a  private  trading  corpo- 
ration relating  to  the  alienation,  purchase  and  sale  of  the 
shares  of  stock  of  contracting  shareholders  have  been  sus- 
tained by  this  court  in  two  recent  cases :  Boswell  v.  Buhl,  213 
Pa.  450,  63  Atl.  56 ;  Boggs  v.  Boggs  &  Buhl,  217  Pa.  10,  66 
Atl.  105.  Our  cases  hold  that  a  beneficial  interest  coupled 
with  a  power  is  a  property  interest,  and  as  such  is  irrevocable : 
Smyth  V.  Craig,  3  Watts  &  S.  14;  Blackstone  v.  Buttermore, 
53  Pa.  266 ;  Fitzsimmons  v.  Lindsay,  205  Pa.  79,  54  Atl.  488 ; 
Wood  V.  Kerkeslager,  225  Pa.  296,  74  Atl.  174;  Garrett  v. 
Lawn  Mower  Co.,  39  Pa.  Super.  Ct.  78. 

In  addition,  it  may  be  said  that  under  the  present  agree- 
ment there  is  something  more  to  be  considered  than  the  mere 
abstract  legal  question  of  power  to  vote  stock  coupled  with  a 
beneficial  interest.  The  agreement  contains  all  the  essential 
elements  of  an  active  trust,  and  the  trustees  have  not  only 
been  charged  with  active  duties,  but  they  have  performed  and 
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are  performing  these  duties  in  the  interest  of  the  corporation 
and  for  the  benefit  of  the  stockholders.  They  give  their  ser- 
vices without  compensation  in  the  interest  of  all  concerned, 
and  it  seems  to  be  conceded  that  the  management  is  com- 
petent and  the  business  policy  intended  to  be  continued  under 
the  agreement  highly  satisfactory.  No  question  of  fraud,  mis- 
take or  misapprehension  has  been  raised,  nor  has  even  a  sug- 
gestion been  made  reflecting  upon  the  management.  No  stock- 
holder is  complaining  about  the  management  and  no  question 
has  been  raised  respecting  the  rights  of  minority  stockhold- 
ers. The  appellant  purchased  his  stock  with  full  knowledge 
of  the  agreement,  and  took  it  impressed  with  the  trust.  He 
is  not  a  purchaser  without  notice,  and  if  the  agreement  '^^^  is 
valid  he  is  bound  by  its  terms.  We  do  not  agree  with  the  con- 
tention of  appellant  that  the  option  to  purchase  is  not  such 
a  substantial  interest  as  will  support  the  trust,  especially  in. 
view  of  the  fact  that  the  trustees  during  the  period  in  which 
the  right  to  purchase  runs  have  active  and  important  duties 
to  perform  in  the  interest  of  all  the  contracting  parties.  Nor 
is  the  argument  sound  that  the  option  is  invalid  because  con- 
tingent. In  a  sense  all  options  are  contingent  because  they 
may  or  may  not  be  exercised  within  the  time  or  upon  the  con- 
ditions stipulated.  An  option  is  a  unilateral  agreement  bind- 
ing upon  the  party  who  executes  it  from  the  date  of  its  exe- 
cution and  becomes  a  contract  inter  partes  when  exercised 
according  to  its  terms.  Optional  agreements  have  been  be- 
fore this  court  for  construction  in  several  recent  cases,  and 
the  right  of  parties  to  make  them  and  the  power  of  courts  to 
enforce  them  if  exercised  according  to  their  terms  have  always 
been  sustained :  Barnes  v.  Kea.  219  Pa.  279,  68  Atl.  836 ;  Mc- 
Henry  v.  Mitchell,  219  Pa.  297,  68  Atl.  729.  There  is  no 
substantial  merit  in  the  contention  that  the  contract  lacks 
mutuality  of  parties  and  is  without  consideration. 
Decree  affirmed  at  the  cost  of  appellant. 


Pooling  or  Comhining  of  Corporate  Stock  with  an  object  to  carry  out 
a  particular  policy  to  promote  the  best  interests  of  all  the  stock- 
holders is  not  necessarily  illegal:  Chapman  v.  Bates,  61  N.  J.  Eq.  658, 
88  Am.  St.  Eep.  459,  and  see  cases  cited  in  the  cross-reference  note 
thereto. 

Agreements  to  Control  the  Future  Voting  of  Stock  are  discussed  in 
the  note  to  Smith  v.  San  Francisco  etc.  Ey.  Co.,  56  Am.  St.  Rep.  138. 
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COMMONWEALTH  TITLE  INSUEANCE    AND    TRUST 

COMPANY  V.  SELTZER. 

[227  Pa.  410,  76  Atl.  77.] 

APPEAL. — ^Wlien  the  Judgment  of  the  Court  Below  is  based 
upon  a  deduction  from  other  facts,  the  conclusion,  being  the  result 
of  reasoning,  is  subject  to  revision  and  to  correction  if  erroneous; 
(p.  899.) 

CORPOEATION  —  OfBlcer  Advancing  Individual  Interests. — 
Managing  officers  of  a  corporation  are  under  an  inherent  obligation 
not  to  in  any  manner  use  their  positions  to  advance  their  individual 
interests,  as  distinguished  from  the  interests  of  their  corporation. 
(p.  899.) 

CORPORATION — Ofllcer  Having  Adverse  Interests. — An  offi- 
cer is  but  the  agent  of  his  corporation,  and  in  all  transactions  in 
which  its  interests'  are  involved  he  must  act  for  it  with  unselfish 
singleness  of  purpose.  Xf  in  any  such  transaction  he  acts  against 
the  interests  of  his  corporation,  the  mere  fact  that  the  means  used 
would,  if  standing  alone,  be  lawful  in  themselves,  will  not  save  him 
from  responsibility  to  account  for  profits,     (p.  899.) 

CORPORATION — Hostile  Interest  of  Officer. — A  director  of  a 
corporation  is  trustee  for  the  entire  body  of  stockholders,  and  un- 
dertakes to  give  his  best  judgment  in  the  interests  of  the  corporation 
in  all  matters  in  which  he  acts  for  it,  untrammeled  by  any  hostile 
interest  in  himself  or  others,     (p.  899.) 

CORPORATION. — All  Secret  Profits  Derived  by  a  Director  of 

a  corporation   in   any  dealings   in   regard  to   a  corporate   enterprise 
must  be  accounted  for  to  the  company,     (p.  899.) 

CORPORATION — Profits  Realized  by  Officer. — ^In  scrutinizing 
the  acts  of  directors  a  court  will  not  heed  mere  forms  when  the  sub- 
stance which  lurks  behind  them  shows  profits  from  a  dealing  in  the 
corporation  property,     (p.  899.) 

CORPORATION — Sale  by  Director — Accounting  for  Profits. — 
Where  the  president  of  a  corporation  holding  real  estate  leads  the 
agent  of  another  corporation  dcT  ing  the  property  to  believe  that 
it  cannot  be  purchased,  and  subsequently  carries  on  negotiations 
with  the  agent  which  result  in  a  contract  whereby  the  agent  secures 
an  option  to  purchase  from  the  president  sufficient  stock  to  control 
the  corporation,  and  thereafter  the  president  and  a  director  of  his 
corporation  secure  such  stock,  which  is  turned  over  to  the  agent, 
and  the  property  is  deeded  to  the  other  corporation  for  a  price  not 
inadequate,  the  president  and  the  director  may  be  compelled  to  re- 
fund to  the  stockholders  their  proportionate  share  of  the  profits 
which  they  would  have  received  had  the  profits  gone  into  the 
treasury  of  the  corporation,     (p.  900.) 

CORPORATION— Suit  by  Stockholders  in  Its  Behalf.— Where 
a  corporation  has  practically  gone  into  liquidation  and  its  trustees 
have  no  active  duties  to  perform,  and  where  these  trustees  are  found 
to  be  the  nominees  of  the  defendants  who  committed  the  wrong  com- 
plained of,  stockholders  may  be  permitted  to  bring  and  maintain 
their  own  bill.     (p.  901.) 

RECEIVER — ^When  Should  not  be  Appointed. — In  a  suit  by 
stockholders  against  directors  of  a  corporation  to  recover  profits 
made  through  a  sale  of  the  company's  real  estate,  a  receiver  should 
not  be  appointed  if  thereby  heavy  expenses  will  result  without  corre- 
sponding benefit,     (p.  901.) 
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John  G.  Johnson,  for  the  appellants. 

M.   H.   Todd,  G.  H.  Norris,  James  F.  Hagen  and  John 
Marshall  Gest,  for  the  appellees. 

*»*  MOSCHZISKER,  J.  Two  of  the  defendants  have  ap- 
pealed from  a  decree  ordering  them  to  pay  to  the  plaintiffs 
■certain  sums  representing  illegal  profits  found  to  have  been 
made  by  these  defendants  as  officers  of  a  corporation  in  which 
the  plaintiffs  were  stockholders.  One  of  the  two  defendants 
was  the  president  and  the  other  was  a  director  of  this  cor- 
poration. The  corporation  had  practically  its  whole  <!apital 
invested  in  a  valuable  piece  of  real  estate.  The  first  of  the 
-defendants  came  in  contact  with  the  agent  of  another  cor- 
poration which  desired  to  buy  this  real  estate.  The  defend- 
-ant  was  informed  of  this  fact,  and  although  he  knew  that  his 
•company  was  willing  to  sell  its  property,  instead  of  treating 
with  the  agent  on  that  basis,  he  led  him  to  believe  that  the 
real  estate  could  not  be  purchased.  After  this,  negotiations 
were  carried  on  between  the  two  which  resulted  in  a  written 
•contract,  whereby  the  agent  was  granted  an  option  to  pur- 
chase from  the  defendant  a  sufficient  number  of  the  shares  of 
stock  of  the  corporation  to  control  it.  This  contract  on  its 
face  bears  evidence  of  its  real  purpose,  which  was  to  place 
the  agent  or  his  constituent  in  a  positifti  to  secure  the  de- 
sired real  estate.  The  defendant  conceived  the  scheme  of 
buying  in  enough  stock  to  gain  control  of  his  corporation  im- 
mediately after  his  first  meeting  with  the  agent  of  the  other 
corporation.  Not  having  sufficient  funds  to  properly  finance 
the  matter,  he  took  in  the  other  defendant,  and  thereafter  they 
were  associates  in  common  in  the  enterprise,  each  bound  by 
the  knowledge  and  actions  of  the  other.  Together  they  accu- 
mulated the  stock  covered  by  the  written  contract.  The  deal 
went  through  exactly  as  desired;  the  agent  secured  enough 
stock  to  control  the  corporation  which  owned  the  real  estate, 
and  its  property  was  duly  deeded  to  the  corporation  repre- 
sented by  him;  the  purchase  price,  '**'*  which  was  not  found 
to  be  inadequate,  being  subsequently  divided  among  the  stock- 
holders of  the  former  corporation.  Certain  of  the  stockhold- 
■ers,  believing  that  the  officers  had  so  manipulated  the  sale  of 
the  property  as  to  make  a  secret  and  illegal  profit  for  them- 
selves at  the  expense  of  their  corporation,  filed  a  bill  against  • 
the  defendants  in  question  and  several  of  the  other  officers  of 
the  company.  The  corporation  was  also  included  as  one  of 
the  defendants  for  the  purpose  of  securing  the  appointment 
of  a  receiver.  The  bill  came  on  for  hearing  with  answers 
filed  by  the  several  defendants  denying  all  of  its  serious  alle- 
gations. 

The  trial  judge  filed  an  adjudication  with  full  and  elaborate 
fjidings  of  fact,  which  we  do  not  deem  it  necessary  to  further 
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outline  here  at  any  great  length.  The  important  findings, 
upon  which  the  decree  against  the  two  defendants  must  either 
stand  or  fall  are  to  the  effect  that  from  the  inception  of  the 
negotiations  between  the  defendant,  who  was  the  president 
of  the  real  estate  owning  corporation,  and  the  agent  of  the 
company  which  desired  to  purchase  the  real  estate,  it  was 
understood  that  the  effort  to  get  control  of  the  stock  of  the 
former  was  solely  for  the  purpose  of  forcing  the  sale  of  its 
property  to  the  latter,  and  the  accumulation  and  transfer  of 
the  large  block  of  such  stock  was  made  in  order  to  facilitate 
and  effectuate  that  purpose.  Further,  that  the  sale  and 
transfer  of  the  property  was  carried  out  by  means  of  a  meet- 
ing of  the  stockholders  of  the  real  estate  owning  corporation, 
at  which  meeting  the  directors  and  officers  were  given  author- 
ity ("but  not  the  binding  direction")  to  accept  the  offer  made 
by  the  company  represented  by  the  agent  with  whom  the  stock 
deal  had  been  made;  and  that  this  meeting  was  immediately 
followed  by  a  meeting  of  the  directors,  participated  in  by  the 
two  defendants,  and  by  resolution  of  that  body  the  transfer 
of  the  property  was  duly  authorized.  The  trial  judge  finds 
that  this  meeting  and  all  that  took  place  there  "was  part  of 
the  same  transaction  of  which  the  making  of  the  profitable 
contract  for  the  sale  of  their  (the  defendants')  two  thousand 
two  hundred  and  Mty  shares  of  stock  formed  another  and 
inseparable  part,  and  it  was  understood  and  intended  by  them 
so  to  be.  The  profit  realized  by  ^^^  (the  two  defendants) 
on  their  sale  of  stock  was  an  incident  to  the  sale  of  the  prop- 
erty." On  the  facts  as  found,  the  court  below  reached  the 
conclusion  that  the  two  defendants,  having  as  managers  of 
the  real  estate  owning  corporation  participated  in  making 
the  sale  of  its  property,  were  bound  to  account  for  the  profits 
made  by  them  in  the  stock  deal  with  the  agent  of  the  pur- 
chasing company,  the  contract  for  that  purpose  "being,  in 
fact,  an  integral  part  of  the  same  transaction  and  related  to 
the  sale  of  the  property." 

The  defendants  contend  that  the  trial  judge  fell  into  error 
in  drawing  the  deduction  that  the  stock  deal  and  the  sale  of 
the  real  estate  were  parts  of  one  and  the  same  transaction; 
and  we  are  asked  to  reverse  the  findings  based  on  this  deduc- 
tion and  to  set  aside  the  decree.  "When  the  judgment  of 
the  court  below  is  based  upon  a  deduction  from  other  facts, 
the  conclusion,  being  the  result  of  reasoning,  is  subject  to  re- 
vision and  to  correction,  if  erroneous":  Woodward  v.  Carson,^ 
208  Pa.  144,  57  Atl.  342.  With  this  rule  in  mind  we  have 
gone  over  the  record  and  the  notes  of  testimony  with  exceed- 
ing care,  but  we  are  unable  to  say  that  we  find  any  error  in 
the  fundamental  facts  as  stated  by  the  trial  judge  or  in  his 
deductions  therefrom.  It  is  not  only  perfectly  conceivable 
that  an  unprejudiced  mind  might  reasonably  reach  the  con- 
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elusion  that  all  of  the  negotiations,  arrangements,  and  con- 
tracts in  the  stock  deal,  and  the  sale  and  transfer  of  the  real 
estate,  were  really  parts  of  one  and  the  same  transaction,  but 
anyone  reading  the  testimony  and  looking  at  the  documentary 
evidence  would  find  his  mind  irresistibly  traveling  to  the  con- 
clusion that,  although  the  parties  endeavored  to  give  to  them 
the  appearance  of  separate  transactions,  and  even  on  occasions 
talked  to  one  another  as  if  they  were  such,  nevertheless  they 
all  the  time  knew  that  everything  they  were  doing  was  in- 
tended to  bring  about  the  sale  and  transfer  of  the  real  estate 
from  the  corporation  represented  by  the  defendants  to  the 
corporation  represented  by  the  agent.  These  defendants  as 
managing  officers  were  under  an  inherent  obligation  not  to 
in  any  manner  use  their  positions  to  advance  their  individual 
interests  as  distinguished  from  the  interests  of  their  ^^''  cor- 
poration. When  the  president  of  this  corporation  was  ap- 
proached by  a  likely  buyer,  instead  of  persistently  maintain- 
ing the  attitude  that  there  was  no  possibility  of  the  property 
being  acquired  by  purchase,  and  then  proceeding  to  use  this 
information  for  his  own  personal  benefit,  and  incidentally  to 
the  detriment  of  his  corporation,  he  should  have  overlooked 
his  own  welfare  and  acted  entirely  for  the  benefit  of  his  cor- 
poration. An  officer  is  but  the  agent  of  his  corporation,  and 
in  all  transactions  in  which  its  interests  are  involved  he  must 
act  for  it  with  unselfish  singleness  of  purpose.  If  in  any 
such  transaction  it  appears  that  he  has  acted  against  the 
interest  of  his  corporation,  the  mere  fact  that  the  means  used 
to  accomplish  the  unlawful  end  would,  if  standing  alone,  be 
lawful  in  themselves  will  not  save  such  officer  from  respon- 
sibility to  account  for  profits  thus  made  by  him  which  other- 
wise might  have  gone  into  the  coffers  of  his  corporation. 
"The  director  of  a  corporation  is  a  trustee  for  the  entire 
body  of  stockholders,  and  by  assuming  the  office,  he  under- 
takes to  give  his  best  judgment  in  the  interests  of  the  cor- 
poration in  all  matters  in  which  he  acts  for  it,  untrammeled 
by  any  hostile  interest  in  himself  or  others;  and  all  secret 
profits  derived  by  him  in  any  dealings  in  regard  to  the  cor-- 
porate  enterprise  must  be  accounted  for  to  the  corporation": 
Bird  Coal  &  Iron  Co.  v.  Humes,  157  Pa.  278,  37  Am.  St. 
Rep.  727,  27  Atl.  750.  In  scrutinizing  the  acts  of  such  offi- 
cers, the  court  will  not  heed  mere  forms  when  the  substance 
which  lurks  behind  them  shows  profits  from  a  dealing  in  the 
corporation  property.  It  is  quite  true  that  the  profits  in  the 
present  case  were  made  to  appear  on  the  surface  as  not  com- 
ing from  the  sale  of  the  property  of  the  corporation ;  but  as 
all  the  facts  show  that  the  purchaser  only  wanted  the  real 
estate,  and  not  the  control  of  the  franchise  of  the  corpora- 
tion, there  is  little  or  no  doubt  that  the  profits  paid  to  the 
two  defendants  were  considered  by  the  purchaser  as  part  of 
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the  cost  of  the  real  estate.  The  purchaser  wanted  the  prop- 
erty and  was  willing  to  pay  a  price  for  it.  The  defendants 
knew  this,  and  the  facts  justify  the  inference  that  the  stock 
dealing  was  for  the  very  purpose  of  diverting  a  part  of  that 
price  from  the  corporation  into  their  own  pockets;  and  this, 
in  a  nutshell,  is  the  theory  '*^®  upon  which  the  case  was  de- 
cided. The  conclusions  of  the  court  below  were  reached,  and 
are  here  sustained,  on  the  peculiar  facts  in  this  case,  with  a 
full  and  express  recognition  of  the  general  rule  that  a  stock- 
holder, even  though  he  be  one  of  the  managing  officers  of  a 
corporation,  has  the  right  to  buy  and  sell  its  stock  and  to  keep 
any  profits  which  he  may  thus  acquire.  But  corporation  offi- 
cers cannot  under  cover  of  this  rule  carry  through  a  trans- 
action such  as  appears  in  this  case  without  accounting  for 
profits  thereby  diverted  from  their  corporation. 

The  defendants  further  contend  that  the  plaintiffs  should 
not  have  been  allowed  to  maintain  the  action  in  their  own 
names.  The  court  below,  in  overruling  this  contention,  based 
its  conclusion  upon  the  peculiar  relation  in  which  the  plain- 
tiffs as  stockholders  stood  with  respect  to  the  managers  of 
the  corporation,  holding  that,  as  these  managers  were  the 
nominees  of  the  defendants,  equity  would  regard  a  demand 
upon  them  for  the  prosecution  by  the  corporation  of  a  claim 
against  these  particular  defendants  as  "idle,  and,  therefore, 
unnecessary."  While  recognizing  the  rule  that  a  bill  which 
asserts  the  right  of  a  corporation  must  ordinarily  be  brought 
by  the  corporation  itself,  and  that  the  right  of  an  individual 
stockholder  to  act  for  the  corporation  is  exceptional,  we  are 
convinced  that  there  was  no  error  in  treating  this  case  as 
one  of  the  exceptions.  In  this  connection,  we  must  look  at 
the  rule  and  the  theory  upon  which  it  rests:  "The  rule  that 
a  shareholder  cannot  sue  if  the  corporation  is  able  to  pro- 
tect itself  is  a  general  one,  founded  on  convenience  and  the 
implied  agreement  of  the  parties,  that  where  a  trustee  is 
invested  with  active  duties  and  represents  numerous  bene- 
ficiaries, no  portion  of  these  beneficiaries  are  entitled  to  bring 
a  suit  for  the  protection  of  the  trust,  unless  the  trustee  has 
refused,  or  is  unable,  to  take  the  necessary  steps  to  protect 
it  on  their  behalf":  1  Morawetz  on  Private  Corporations,  2d 
ed.,  sec.  239.  In  a  case  like  the  present,  where  the  corpora- 
tion has  practically  gone  into  liquidation,  and  its  trustees 
have  no  active  duties  to  perform,  and  where  these  trustees 
are  found  to  be  the  nominees  of  the  defendants  who  com- 
mitted the  *^^  wrong  complained  of,  the  stockholders  had 
reason  to  believe  that  a  suit  instituted  in  the  name  of  the  cor- 
poration would  not  be  prosecuted  with  effect,  and  the  trial 
judge  had  the  right  to  allow  them  to  bring  and  maintain 
their  own  bill :  Wildee  v.  McKee,  111  Pa.  335,  56  Am.  Rep. 
271.  2  Atl.  108. 
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In  addition  to  the  appeal  of  the  two  defendants,  one  of  the 
plaintiffs  has  appealed,  complaining  of  the  amount  of  the 
award,  of  the  dismissal  of  the  bill  as  to  the  other  defendants, 
of  the  refusal  to  appoint  a  receiver,  and  of  the  order  as  to 
costs. 

It  is  contended  that  the  defendants  were  not  charged  with 
all  of  the  profits  realized  by  them ;  and  further  that  the  dis- 
tributive proportions  were  fixed  too  low;  while  on  the  other 
side  the  contention  is  that  they  were  too  high.  Without 
going  into  any  lengthy  discussion  on  these  points,  it  is  suffi- 
cient to  say  that  although  the  defendants  received  a  greater 
sum  than  that  with  which  they  are  charged  as  profits,  yet 
they  paid  to  some  stockholders  a  larger  price  than  the  value 
named  in  the  written  contract  concerning  the  sale  of  the  stock, 
so  their  actual  profits  were  as  found  by  the  trial  judge.  The 
mere  fact  that  some  of  the  persons  to  whom  they  paid  this 
higher  price  were  closely  connected  with  the  defendants  by 
relationship  or  otherwise  cannot  alter  the  situation.  The  trial 
judge  found:  "The  share  of  each  (plaintiff)  is  found  in  the 
proportion  which  the  number  of  his  shares  (of  stock)  bears 
to  the  total  number  of  shares  outstanding."  All  that  the 
plaintiffs  are  entitled  to  recover  is  the  same  share  of  the 
ascertained  profits  that  they  would  have  received  had  these 
profits  gone  into  the  treasury  of  the  company  instead  of  into 
the  pockets  of  the  two  defendants;  and  this  was  the  propor- 
tion awarded  to  each  of  them  by  the  court  below.  No  fault 
can  justifiably  be  found  by  any  of  the  parties  to  this  cause 
with  the  method  pursued  by  the  trial  judge  in  arriving  at 
the  amount  of  the  profits  as  stated  in  the  adjudication,  or 
with  his  distribution  thereof. 

The  court  below  held  that  no  case  had  been  made  out 
against  the  other  defendants;  and  decided  that  it  was  not 
necessary  to  appoint  a  receiver  for  the  corporation  in  order 
to  give  the  necessary  relief,  "since  a  receivership  would  entail 
heavy  expenses  on  all  concerned  without  bringing  any  corre- 
sponding ^^**  benefit."  Accordingly  the  bill  was  dismissed 
as  to  these  defendants.   •  In  this  we  find  no  error. 

The  order  made  as  to  the  costs  seems  to  be  just  and  reason- 
able and  will  not  be  disturbed. 

All  the  assignments  of  error  in  both  of  the  appeals  are  over- 
ruled, and  the  decree  of  the  court  below  is  affirmed.  The 
appellants  in  each  instance  to  pay  the  costs  of  their  respective 
appeals. 

The  Directiors  of  a  Corporation  are  Trustees  for  the  Stockholders,  ta 
whom  they  owe  perfect  fidelity  in  the  discharge  of  their  duties;  and 
ordinarily  they  cannot  be  permitted  to  have  or  acquire  any  personal 
or  pecuniary  interest  antagonistic  to  their  duties  as  trustees:  Hinkley 
V.  Oil  &  Pipe  Line  Co.,  132  Iowa,  396,  119  Am.  St.  Rep.  564;  Hooker 
V.  Midland  Steel  Co.,  215  111.  444,  106  Am.  St.  Rep.  170;   Scott   v. 
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Farmers'  etc.  Nat.  Bank,  97  Tex,  31,  104  Am.  St.  Eep.  835;  Pacific 
Vinegar  etc.  Works  v.  Smith,  145  Cal.  352,  104  Am,  St.  Rep,  42. 

The  Director  of  a  Corporation  Occupies  a  Position  of  Trust  or  Agency 
for  his  company  of  such  a  character  that  dealings  between  him  and 
the  company,  where  his  interest  is  opposed  to  that  of  the  company, 
will  be  subject  to  close  scrutiny  and  not  sustained  against  the  stock- 
holders unless  consistent  with  good  faith  and  fair  dealings  on  the 
gart  of  the  director:  Marr  v.  Marr,  73  N.  J.  Eq.  643,  133  Am.  St. 
;ep.  742. 

A  Contract  hy  a  Director  of  a  Corporation  With  Thi/rd  Persons  to 
negotiate  for  them  a  purchase  of  property  and  stock  of  the  company 
is  not  opposed  to  law  or  public  policy:  Brigg&  v.  Chamberlain,  47 
Colo.  382,  135  Am.  St.  Eep.  223. 


MOON  V.  MATTHEWS. 

[227  Pa.  488,  76  Atl.  219.] 

MASTER  AND  SERVANT. — Since  the  Scope  of  a  Servant's 
Employment  is  necessarily  dependent  on  circumstances,  a  hard-and- 
fast  rule  cannot  be  laid  down  as  to  the  scope  of  any  particular  em- 
ployment,    (p.  904.) 

MASTER  AND  SERVANT — Scope  of  Employment  a  Question 
for  Jury. — It  is  ordinarily  a  question  for  the  jury  whether  or  not  a 
particular  act  of  a  servant  comes  within  the  scope  of  his  employment, 
(p.  905.) 

AUTOMOBILE — ^Liability  of  Owner  for  Act  of  Chauffeur. — 
Where  the  regular  chauffeur  of  the  owner  of  an  automobile,  in 
operating  the  car  to  the  injury  of  third  persons,  was  not  acting  upon 
his  own  business,  but  in  obedience  to  the  order  of  the  sister  of  the 
owner,  who  was  a  member  of  the  latter's  family,  and  the  occupants 
of  the  car  were  friends  of  the  owner  and  guests  of  the  sister,  and  the 
errand  upon  which  the  car  was  taken  was  entirely  proper  in  itself, 
the  burden  is  upon  the  owner,  in  an  action  against  him  by  the  in- 
jured persons,  to  show  that  the  chauffeur  was  not  acting  within  the 
scope  of  his  employment  and  upon  the  business  for  which  he  was 
employed.  The  fact  that  he  may  have  di&obeyed  the  owner's  com- 
mands in  taking  out  the  car  does  not  take  the  act  out  of  the  scope 
of  his  employment,     (p.  906.) 

AUTOMOBILE — Liability  of  Owner  for  Act  of  Chauffeur. — 
Evidence  that  when  the  regular  chauffeur  of  the  owner  of  an  auto- 
mobile, in  negligently  operating  the  car  to  the  injury  of  third 
persons,  was  not  acting  upon  his  own  business,  but  in  obedience 
to  the  order  of  the  sister  of  the  owner,  who  was  a  member  of  the 
latter's  family,  and  that  the  occupants  of  the  car  were  friends 
of  the  owner  and  guests  of  the  sister,  and  that  the  errand  upon 
which  the  car  was  taken  was  entirely  proper  in  itself,  and  that 
after  the  accident  the  owner  visited  the  injured  persons,  tried  to 
arrange  a  settlement,  asked  them  to  send  him  their  doctor's  bill 
and  the  bill  for  repairs,  and  that  until  suit  was  brought  he  did 
not  disclaim  liability  upon  the  ground  that  the  chauffeur  was  not 
acting  for  him  at  the  time — is  sufficient  to  warrant  a  recovery 
against  the  owner  for  the  injuries.  Whether  or  not  this  evidence 
is  overcome  by  the  testimony  of  the  owner  and  his  sister  that  he 
had  forbidden  the  chauffeur  to  take  out  the  car  unless  he  was  with 
it,  is  for  the  determination  of  the  jury.     (p.  90G.) 
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John  G.  Johnson,  J.  Hibbs  Buekman  and  William  C.  Ryan, 
for  the  appellant. 

Harmon  Yerkes,  of  Yerkes,  Ross  &  Ross,  and  Gilkeson  & 
James,  for  the  appellee. 

400  POTTER,  J.  In  this  action  the  plaintiff  sought  to 
recover  damages  for  injuries  received  in  a  collision  between  a 
buggy  in  which  he  was  riding  and  an  automobile  owned  by 
the  defendant,  and  operated  by  his  chauffeur.  The  accident 
happened  upon  a  dark  night.  Plaintiff  was  driving  along  the 
road,  when  he  saw  and  heard  the  automobile  approaching. 
He  turned  as  far  as  possible  to  the  right  side  of  the  road  to 
let  it  pass,  but,  according  to  his  testimony,  the  automobile 
came  directly  toward  him,  struck  his  buggy,  and  he  either 
jumped  or  was  thrown  into  the  road,  and  severely  injured. 
It  was  admitted  that  the  automobile  was  owned  by  defend- 
ant and  that  the  chauffeur  was  employed  by  him  to  care  for 
and  operate  that  particular  vehicle.  The  trial  judge  sub- 
mitted to  the  jury  for  their  determination,  as  questions  of 
fact,  whether  the  accident  was  caused  by  the  negligence  of 
the  chauffeur,  whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  whether  at  the  time  of  the  accident  the 
chauffeur  was  acting  within  the  scope  of  his  employment,  and 
was  upon  his  master's  business.  Upon  all  these  matters,  the 
jury  found  in  favor  of  the  plaintiff. 

The  first  and  second  assignments  of  error  raise  the  question 
whether  the  court  should  not  have  taken  the  case  from  the 
jury,  and  directed  a  verdict  for  defendant,  or  entered  judg- 
ment non  obstante  veredicto  in  his  favor. 

Counsel  for  appellant  maintain  that  at  the  time  of  the  acci- 
dent the  chauffeur  was  not  engaged  in  the  master's  business, 
and  was  acting  in  disobedience  of  his  orders.  This  claim  is 
based  upon  evidence  offered  by  the  defendant,  tending  to 
show  ^®^  that  he  had  forbidden  the  chauffeur  to  take  out  the 
car  unless  the  defendant  was  with  it,  and  that  upon  the  night 
of  the  accident  the  car  was  taken  out  by  the  chauffeur,  under 
the  direction  of  the  sister  of  the  defendant,  who  made  her 
home  with  defendant,  and  was  regarded  as  a  member  of  the 
family.  It  was  not  pretended  that  the  chauffeur  was  acting 
in  any  way  upon  his  own  business.  Miss  Alice  Matthews  tes- 
tified that  she  made  up  her  party  for  an  automobile  ride, 
expecting  to  get  her  brother's  consent  when  he  came  home, 
but  as  he  was  late  in  arriving  she  ordered  the  chauffeur  to 
take  out  the  automobile  upon  her  own  responsibility.  It  also 
appears  from  the  evidence  that  upon  the  morning  after  the 
accident,  defendant  and  his  sister  called  upon  plaintiff,  dis- 
cussed the  accident  with  him,  and  tried  to  arrange  a  settle- 
ment. Defendant  at  that  time  asked  plaintiff  to  send  him 
his  doctor's  bill  and  the  bills  for  repairing  the  carriage  and 
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all  other  repairs.  Neither  then  nor  at  any  time  before  suit 
was  brought  did  it  appear  that  the  defendant  disclaimed 
liability  upon  the  ground  that  the  chauffeur  was  not  acting 
for  the  master  at  the  time  of  the  accident.  It  seems  to  have 
been  set  up  for  the  first  time,  as  a  matter  of  defense,  at  the 
trial.  It  has  been  held  that  the  facts  and  circumstances  at 
the  time  of  an  accident  may  raise  a  presumption  that  the 
regular  chauffeur  employed  by  the  owner  and  in  charge  was 
acting  within  the  scope  of  his  employment.  In  Long  v.  Nute, 
123  Mo.  App.  204,  100  S.  W.  511,  Bland,  J.,  said  (p.  209)  : 
"Where  a  servant,  who  is  employed  for  the  special  purpose 
of  operating  an  automobile  for  the  master,  is  found  operating 
it  in  the  usual  manner  such  machines  are  operated,  the  pre- 
sumption naturally  arises  that  he  is  running  the  machine  in 
the  master's  service.  If  he  is  not  so  running  it,  this  fact 
is  peculiarly  within  the  knowledge  of  the  master,  and  the 
burden  is  on  him  to  overthrow  this  presumption  by  evidence 
which  the  law  presumes  he  is  in  possession  of." 

In  the  case  of  Guinney  v.  Hand,  153  Pa.  404,  26  Atl.  20,. 
it  appeared  that  the  plaintiff  was  injured  by  a  beer  wagon 
belonging  to  defendants,  and  in  charge  of  a  driver  employed 
by  them.  Judgment  on  a  verdict  for  plaintiff  was  aifirmed,. 
Chief  Justice  Sterrett  saying  (p.  410)  :  "The  question  whether 
Carroll  ^^^  (the  driver)  was  acting  within  the  scope  of  his- 
employment,  etc.,  was  clearly  a  question  of  fact  for  the 
jury." 

In  Simmons  v.  Pennsylvania  R.  R.  Co.,  199  Pa.  232,  4S 
Atl.  1070,  we  said  (p.  238) :  "Since  the  scope  of  the  servant's, 
employment  is  necessarily  dependent  on  circumstances,  a 
hard-and-fast  rule  cannot  be  laid  down  as  to  the  scope  of  any 
particular  employment;  and  it  is  ordinarily  a  question  for 
the  jury  whether  or  not  a  particular  act  comes  within  the 
scope  of  a  servant's  employment." 

In  the  case  at  bar,  the  defense  depended  entirely  upon  the 
oral  testimony  of  the  defendant  and  his  sister,  as  to  the  in- 
structions given  to  the  chauffeur,  for  the  use  of  the  automo- 
bile. Clearly  the  chauffeur  was  not  out  upon  any  errand 
of  his  own.  He  was  directed  to  take  the  machine  out  by  a 
member  of  defendant's  family,  and  he  did  so.  Was  it  for 
him,  under  such  circumstances,  to  dispute  the  right  of  a 
member  of  the  family  to  order  the  machine  outi  Was  he 
to  presume  that  permission  of  the  owner  had  not  been  ob- 
tained? The  facts  of  this  case  distinguish  it  clearly  from 
those  in  Lotz  v.  Hanlon,  217  Pa.  339,  118  Am.  St.  Rep.  922, 
66  Atl.  525,  10  L.  R.  A.,  N.  S.,  339,  10  Ann.  Cas.  731.  There 
the  plaintiff  simply  showed  that  the  defendant  owned  the 
machine,  and  rested.  The  defendant  then  called  a  witness, 
presumably  the  chauffeur,  whose  testimony  was  not  contra- 
dicted in  any  manner,  and  from  which  it  appeared  conclu- 
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sively  that  the  use  of  the  machine  by  the  driver  on  the 
evening  when  the  accident  occurred  was  wholly  unlicensed, 
was  for  his  own  convenience  and  pleasure,  and  entirely  apart 
from  his  master's  business.  Under  such  circumstances,  the 
owner  was  naturally  held  not  liable  for  the  conduct  of  the 
chauffeur. 

So  in  Sarver  v.  Mitchell,  35  Pa.  Super.  Ct.  69,  the  plaintiff 
showed  that  the  car  was  registered  in  the  name  of  the  de- 
fendant, and  that  the  chauffeur  had  been  seen  driving  his  car 
before.  The  defendant  then  took  the  stand  and  admitted  that 
the  car  belonged  to  him,  and  that  the  chauffeur  was  in  his 
employ,  and  then  the  defendant  testified  that  he  had  gone 
over  to  New  York  and  had  forbidden  the  chauffeur  to  take  the 
machine  out  of  the  garage  while  he  was  away.  The  people 
who  were  in  the  machine  at  the  time  of  the  accident  were 
the  '*®^  chauffeur's  personal  friends,  and  he  had  them  out 
on  a  pleasure  trip.  Here  there  was  no  real  testimony  tend- 
ing to  impeach  the  testimony  of  the  defendant,  and  as  the 
superior  court  said  (p.  72)  "all  the  attending  circumstances, 
as  narrated  by  the  plaintiff's  witness,  who  was  in  the  party 
at  the  time  the  child  was  killed,  tending  to  show  that  the 
occupants  of  the  car  were  personal  friends  of  the  chauffeur, 
and  not  of  the  defendant."  And  the  case  was  ruled  upon  the 
ground  that  there  was  no  evidence  to  show  that  at  the  time 
of  the  accident  the  car  was  being  used  in  or  about  the  busi- 
ness of  its  owner. 

But  in  the  present  case  the  facts  were  entirely  different. 
It  was  shown  that  the  automobile  belonged  to  defendant,  and 
at  the  time  of  the  accident  was  being  operated. by  his  regular 
chauffeur,  not  upon  any  errand  of  his  own,  or  to  serve  his 
own  purposes,  but  in  obedience  to  the  'order  of  a  member  of 
defendant's  family.  That  the  occupants  of  the  car  were 
friends  of  defendant,  and  guests  of  his  sister,  and  the  errand 
upon  which  the  car  was  taken  was  entirely  proper  and  fitting 
in  itself.  Under  such  circumstances,  the  burden  was  upon 
the  defendant  to  show  that  the  chauffeur  was  not  acting 
within  the  scope  of  his  employment,  and  upon  the  business 
for  which  he  was  employed  by  his  master.  The  test  is, 
whether  the  act  was  done  in  the  prosecution  of  the  business 
in  which  the  servant  was  employed  to  assist.  If  it  was,  the 
master  is  responsible.  The  fact  that  while  acting  for  the 
master  he  may  have  disobeyed  his  commands  does  not  take 
the  act  out  of  the  scope  of  his  employment:  INIcClung  v.  Dear- 
borne,  134  Pa.  396,  19  Am.  St.  Rep.  708,  19  Atl.  698,  8  L, 
R.  A,  204.  The  present  case  as  made  out  by  the  evidence 
of  the  plaintiff  was  sufificient  to  warrant  a  recovery.  Whether 
or  not  it  was  overcome  by  the  testimony  offered  by  the  defend- 
ant was  for  the  determination  of  the  ^nry. 

The  assignments  of  error  are  overruled,  and  the  judgment 
is  affirmed. 
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Where  a  Person  is  Hun  Down  iy  an  Automobile  in  a  Frequented 
Street  at  a  city,  the  liability  of  the  owner  of  the  machine  is  hot  estab- 
lished by  evidence  showing  his  ownership  of  it,  and  that  it  was 
in  charge  of  his  regularly  employed  chauffeur,  if  it  also  appears 
that  the  latter  was  using  his  machine  without  his  master's  knowl- 
edge to  entertain  friends  of  such  chauffeur,  though  he  had  it  in  his 
mind  in  the  course  of  the  drive  to  stop  at  a  store  where  automo- 
bile bupplies  were  sold  to  purchase  some  sparks  for  future  use 
in  connection  with  the  machine:  Lotz  v,  Hanlon,  217  Pa.  339,  118 
Am.  St.  Bep.  922,  and  see  cases  cited  in  the  cross-reference  note 
thereto. 

Where  the  Owner  of  an  Automobile  Lends  It,  With  a  Licensed  Chauf- 
feur in  charge,  \inder  an  agreement  for  a  specified  amount  for  the  use 
of  the  car  with  the  driver  for  two  days,  the  chauffeur  to  be  under 
the  direction  of  the  hirer,  the  owner  is  liable  for  an  injury  to  a 
third  person  caused  by  the  negligence  of  the  chauffeur  in  operating 
the  car:  Shepard  v.  Jacobs,  204  Mass.  110,  134  Am.  St.  Bep.  648. 


SCHLEY  V.  SUSQUEHANNA  AND  NEW  YORK  RAIL- 
ROAD COMPANY. 

[227  Pa.  494,  76  Atl..207.] 

CABBIEB — Who  not  a  Passenger. — One  Who  Bemains  on  a 
Car  twenty-five  minutes  after  it  reaches  a  station  at  the  end  of  the 
railroad,  and  is  injured  while  the  car  stands  on  a  siding  by  another 
car  striking  it,  is  not  a  passenger,  and  has  the  burden  of  proving 
negligence,     (p.  907.) 

EVIDENCE — ^Province  of  Court  and  Jury. — When  the  testi- 
mony is'  not  in  itself  impossible,  is  not  at  variance  with  any  proved 
or  admitted  facts,  or  with  ordinary  experience,  and  comes  from 
witnesses  whose  candor  there  is  no  apparent  ground  for  doubting, 
the  jury  is  not  at  liberty  to  indulge  in  a  capricious  disbelief.  If 
they  do  so,  it  is  the  duty  of  the  court  to  set  aside  the  verdict. 
And  where  that  is  the  case,  the  court  may  refuse  to  submit  it  at  all 
and  direct  a  verdict  accordingly,     (p.  907.) 

M.  C.  Rhone  and  A.  R.  Jackson,  for  the  appellant. 

Seth  T.  MeCormick  and  C.  H.  MeCauley,  for  the  appellee. 

^»'  Per  CURIAM.  The  plaintiff  was  injured  while  in  a 
combination  passenger  and  baggage  ear  that  had  been  de- 
tached from  a  train  and  was  standing  on  a  siding  in  a  yard 
at  a  station  at  the  end  of  the  defendant's  road.  The  car 
had  reached  the  station  twenty-five  minutes  before  the  acci- 
dent. It  had  stood  there  on  the  main  track  ten  minutes 
and  had  then  been  placed  on  the  siding,  where  it  was  struck 
by  a  freight-car  and  derailed. 

The  plaintiff  had  got  on  the  car  twelve  miles  from  the 
station  at  which  he  was  injured.  He  testified  that  he  had 
been  drinking  and  had  a  bottle  of  whisky  with  him  and 
drank  while  on  the  train;  that  he  went  to  sleep  when  three 
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miles  from  the  station,  and  from  that  time  he  knew  nothing 
until  after  the  accident.  The  only  evidence  in  support  of  the 
allegation  of  negligence  was  that  the  brake  of  the  freight-car 
did  not  hold.  The  brakeman  called  by  the  plaintiff  was  un- 
able to  explain  why  it  did  not  hold,  and  it  was  not  shown 
that  it  was  defective  before  the  accident.  The  conductor, 
called  by  the  defendant,  testified  that,  when  the  train  reached 
the  station  and  other  passengers  had  got  off,  he  went  to  the 
plaintiff  and  awoke  him,  told  him  they  were  at  the  end  of  the 
line  ^^®  and  to  get  off;  that  he  supposed  the  plaintiff  had 
got  off  before  he  directed  the  removal  of  the  car  to  the  siding, 
but  afterward  saw  him  in  the  car  when  it  was  in  motion,  and 
told  his  flagman  to  get  him  off  when  the  car  stopped.  A 
brakeman  testified  that  he  saw  the  plaintiff  walk  from  the  pas- 
senger to  the  baggage  department  of  the  car  while  it  stood 
on  the  siding. 

According  to  the  plaintiff's  testimony,  the  burden  of  proof 
of  negligence  was  on  him  because  he  was  not  a  passenger 
when  injured.  He  had  remained  in  the  car  twenty-five  min- 
utes after  it  had  reached  the  station.  According  to  the  un- 
disputed testimony  of  the  defendant's  witnesses  the  plaintiff 
was  aroused  from  his  sleep  at  the  station  and  was  awake  in 
the  car  ten  or  fifteen  minutes  after  it  had  been  placed  on  the 
siding.  The  court  was  justified  in  considering  this  testimony 
in  directing  a  verdict.  "When  the  testimony  is  not  in  itself 
improbable,  is  not  at  variance  with  any  proved  or  admitted 
facts,  or  with  ordinary  experience,  and  comes  from  witnesses 
whose  candor  there  is  no  apparent  ground  for  doubting,  the 
jury  is  not  at  liberty  to  indulge  in  a  capricious  disbelief.  If 
they  do  so,  it  is  the  duty  of  the  court  to  set  aside  the  ver- 
dict; and  where  that  is  the  case,  the  court  may  refuse  to 
submit  it  at  all  and  direct  a  verdict  accordingly ' ' :  Lonzer  v. 
Lehigh  Val.  R.  R.  Co.,  196  Pa.  610,  46  Atl.  937. 

The  judgment  is  affirmed. 


If  a  Passenger  Alights  from  His  Train  and  His  Journey  is  Termi- 
vated,  but  he  lingers  about  the  station  ten  or  fifteen  minutes,  not  being 
detained  by  any  business,  he  ceases  to  be  a  passenger,  and  cannot 
recover  as  such  for  injuries  subsequently  suffered  in  passing  over 
the  station  grounds:  Glenn  v.  Lake  Erie  etc.  B.  K.  Co.,  165  Ind. 
659,  112  Am.  St.  Rep.  255. 

A  Person  Who  is  on  a  Train  as  a  Passenger  When  It  Stops  at  a 
Station,  and  who  desires  to  continue  his  journey  farther  than  was  origi- 
nally intended,  and  who  remains  on  the  train  for  that  purpose, 
whether  he  has  paid  fare  or  notified  the  trainmen  of  his  intention 
to  continue  his  journey  or  not,  is  still  a  passenger:  Anderson  v. 
Missouri-Pacific  Ey.  Co.,  196  Mo.  442,  113  Am.  St.  Eep.  748. 
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ALTHOUSE  V.  COBAUGH  COLLIERY  COMPANY. 

[227  Pa.  580,  76  Atl.  516.] 

CORPORATION — Right  of  Officer  to  Compensation. — A  presi- 
debt  or  director  of  a  corporation  cannot  recover  for  services  ren- 
dered it,  except  as  an  express  contract  therefor  can  be  shown, 
(p.  902.) 

CORPORATION — Right  of  Officer  to  Compensation. — A  presi- 
dent or  director  of  a  corporation  cannot  recover  for  services  rendered 
it,  in  the  absence  of  an  express  contract,  although  they  are  not 
within  the  scope  of  his  official  duty.     (p.  902.) 

CORPORATION — Right  of  Officer  to  Compensation. — The  presi- 
dent of  a  mining  company,  who  is  a  mining  and  civil  engineer,  can- 
not recover  for  professional  services  rendered  it,  in  the  absence  of 
an  express  contract  therefor,     (p.  903.) 

Assumpsit  for  services  rendered  by  the  plaintiff  for  the 
benefit  of  the  defendant  mining  corporation.  He  was  presi- 
dent of  the  corporation,  and  the  services  consisted  in  survey- 
ing, procuring  rights  of  way,  building  a  railroad  and  bridge, 
and  putting  up  tipples.  From  a  judgment  for  the  defendant^ 
the  plaintiff  appeals. 

R.  H.  Koch  and  Wm.  M.  Faussett,  for  the  appellant. 

W.  L.  Kramer  and  James  B.  Reilly,  for  the  appellee. 

582  STEWART,  J.  That  a  president  or  director  of  a  cor- 
poration cannot  recover  on  the  basis  of  a  quantum  meruit 
for  services  rendered  the  corporation  of  which  he  is  an  offi- ' 
cer,  except  as  an  express  contract  can  be  shown,  may  be 
regarded  as  settled  law  in  this  state.  That  a  different  rule 
obtains  in  some  jurisdictions  is  nothing  to  the  point ;  «ur  own 
policy  has  been  too  long  established  to  be  questioned,  and 
the  general  and  continued  acquiescence  therein  is  its  own 
sufficient  vindication.  "Corporate  officers,"  says  Woodward, 
C.  J".,  in  Kilpatrick  v.  Penrose  Ferry  Bridge  Co.,  49  Pa.  118, 
88  Am.  Dec.  497,  "have  ample  opportunities  to  adjust  and 
fix  their  compensation  before  they  render  their  services,  and 
no  great  mischief  is  likely  to  result  from  compelling  them  ta 
do  so,  but  if,  on  the  other  hand,  actions  are  to  be  maintained 
by  corporate  officers  for  services,  which,  however  faithful  and 
valuable,  were  not  rendered  on  the  foot  of  an  express  con- 
tract, there  would  be  no  limitation  to  corporate  liabilities,  and 
stockholders  would  be  devoured  by  officers."  We  have  here 
a  clear  statement  of  the  rule  and  the  policy  on  which  it  rests. 
True,  in  that  case,  as  in  Martindale  v.  Wilson-Cass  Co.,  134 
Pa.  348,  19  Am.  St.  Rep.  706,  19  Atl.  680,  the  action  was- 
to  recover  for  official  services,  that  is-  to  say,  for  services 
rendered  by  the  officer  within  the  scope  of  official  duty,  and 
it  is  sought  to  distinguish  the  present  case  from  these,  by 
the  fact  that  here  the  services  for  which  recovery  was  sought 
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were  professional,  and  not  sueh  as  appertained  to  the  office 
of  president  under  the  by-laws  of  the  corporation.  The  dis- 
tinction is  apparent,  but  it  marks  no  substantial  difference 
^^^  with  respect  to  rule  or  policy.  There  is  quite  as  much 
reason  for  requiring  a  corporate  officer  to  show  an  express 
contract  for  compensation  as  a  condition  of  recovery  in  one 
case  as  in  the  other.  This  feature  of  the  case,  however,  calls 
for  no  argument,  in  view  of  the  recent  adjudication  in  Brophy 
V.  American  Brewing  Co.,  211  Pa.  596,  61  Atl.  123.  There 
the  action  was  brought  by  one  who  had  been  a  director,  to 
recover  for  services  rendered  as  manager  and  superintendent 
of  the  company,  services  quite  as  much  outside  of  the  proper 
duties  of  a  director  as  those  this  plaintiff  rendered  were  out- 
side the  prescribed  duties  of  the  president.  He  failed  to  show 
that  they  were  rendered  under  an  express  contract.  Every 
consideration  relied  upon  in  the  present  case  to  support  the 
plaintiff's  claim  was  urged  there — the  services  rendered  were 
valuable;  the  corporation  availed  itself  of  them;  and  they 
were  not  voluntarily  rendered  without  expectation  of  being 
paid  for.  The  court  below  held  that  unless  the  services  were 
rendered  pursuant  to  a  contract  that  they  were  to  be  paid 
for,  there  could  be  no  recovery.  On  appeal  to  this  court  the 
judgment  was  affirmed  in  a  per  curiam  opinion  in  which  the 
law  is  thus  explicitly  declared:  "The  plaintiff  during  the 
whole  period  for  which  he  claimed  compensation  for  services 
was  an  acting  director  and  a  member  of  the  executive  com- 
mittee of  the  board  of  directors.  He  came,  therefore,  within 
the  reason  of  the  settled  rule  that  a  corporate  officer  cannot 
recover  compensation  for  services  rendered  the  corporation 
unless  there  was  an  express  contract  of  employment  before 
the  services  were  performed.  "Whether  the  plaintiff  had  been 
employed  as  superintendent  or  manager,  with  all  other  ques- 
tions of  fact,  was  fairly  submitted  to  the  jury.  The  instruc- 
tion that  there  could  be  no  recovery  on  the  basis  of  a  quan- 
tum meruit  for  services  rendered  was  right."  This  is  con- 
clusive of  the  present  controversy. 
The  judgment  is  affirmed. 


THE   EIGHT   OF   OFFICERS   OF   CORPORATIONS   TO   COMPEN- 
SATION FOR  SERVICES  RENDERED. 

I.  Interest  vs.  Duty,  910. 

IL  Where  the  Officer  is  a  Stockholder  In  the  Corporation. 

a.  Directors. 

1.  Where  the  Services  Rendered  are  Those  of  the  Office 

Held,  913. 

2.  Where  the  Services  Rendered  are  by  One  Employed  hy 

the  Director,  914. 

3.  Where  the  Director  has  Expended  Money  Without  Au- 

thority,  914. 

b.  Other  Officers,  915. 

c.  How  Controlled  by  the  Usage  or  Custom  of  the  Corporation, 

916. 
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d.  By  Express  Agreement,  917. 

e.  Agreement  may  Tie  Verbal,  917. 

f.  By  Succession  of  Office,  917. 

g.  By  Extension  of  Term,  917. 

h-  Agreement  must  be  With  Corporation,  918. 

1.  Agreement  must  not  be  Ultra  Vires,  918. 

j.  Agreement  cannot  be  Predicated  on  Tacit  Consent,  919. 
m.  Wbere  the  Officer  is  not  a  Stockholder  in  the  Corporation,  919. 
IV.  The  Compensation. 

a.  When  Illegal,  919. 

b.  For  Past  Services,  920. 

c.  For  Services  Outside  Eegular  Duties,  921. 

d.  The  Amount,  924. 
V.  Summary,  924. 

I.  Interest  vs.  Duty. 
A  man  who  does  work  or  performs  services  for  another,  with  that 
other's  acquiescence  and  approval,  is  entitled  to  recover  the  value- 
of  the  work  done,  in  the  absence  of  any  express  contract  between 
them,  the  law  raising  an  implied  obligation  to  pay  whatever  the 
work  is  worth.  But  when  a  man  already  in  the  employment  of  an- 
other does  other  work  or  performs  other  service  for  his  employer, 
the  question  of  compensation  in  its  entirety  raises  many  legal  obsta- 
cles, to  which  the  amount  of  the  compensation,  if  any,  is  to  be  added. 
But  th©  fact  per  se  that  one  has  done  valuable  work  for  another  does 
not  raise  an  implied  promise  to  pay  for  it:  Notley  v.  First  State 
Bank  of  Vicksburg,  154  Mich.  676,  118  N.  W.  486.  A  corporation, 
regarded  as  an  individual  therefore,  it  might  be  assumed  on  the  same 
principle  should  pay  for  services  rendered  by  one  of  its  officers 
without  any  express  contract,  but  in  that  a  corporation  acts  through 
its  officers,  the  analogy  must  be  abandoned  and  the  proposition  intro- 
spectively  analyzed.  The  subject  of  the  contractual  relations  of 
corporations  covers  what  has  proved  itself  to  be  a  very  intricate 
section  of  corporation  law — transactions  between  the  corporation  and 
those  officers  through  whom  it  speaks  and  acts.  The  cardinal  ele- 
ment of  the  relation  of  those  officers  to  the  corporation  is  the  duty 
they  owe  to  it,  which  is  the  duty  they  owe  to  the  stockholders.  That 
obligation  stamps  the  relation  they  bear  to  the  corporation  as  almost 
in  every  instance  a  fiduciary  one.  When  a  fiduciary  relation  is 
interrupted,  the  law  looks  with  a  piercing  eye,  that  the  officer  who 
is  serving  the  one  master  in  the  course  of  that  duty  is  not  at  the 
same  time  serving  another,  and  if  the  other  is  himself,  the  law  takes 
care  that  the  trust  shall  not  be  abused,  acting  on  the  elementary 
principle  that  the  same  person  cannot  act  for  himself,  and  at  the 
same  time,  with  respect  to  the  same  matter,  as  the  trustee  or  agent 
of  the  corporation,  whose  interests  may  be  conflicting.  For  exam- 
ple, the  character  of  vendor  and  that  of  agent  for  the  purchaser  or 
vice  versa  cannot  be  held  by  the  same  person,  as  was  said  in  Marsh 
V.  Whitmore,  21  Wall.  178,  22  L,  ed.  482;  because  they  impose  dif- 
ferent  obligations,  their  union  in  the  same  person  would  at  once  raise 
a  conflict  between  interest  and  duty,  and,  "constituted  as  humanity 
is,  in  the  majority  of  cases,  duty  would  be  overborne  in  the  struggle."" 
The  law,  therefore,  will  always  condemn  the  transactions  of  a  party 
on  his  own  behalf,  when  he  is  the  agent  of  others  in  the  same  matter,, 
and  will  relieve  against  such  transactions  whenever  it  is  properly- 
sought  to  resist  their  enforcement:  Wardell  v.  Union  Pac.  K.  E.  Co.^ 
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103  U.  S.  651,  26  L.  ed.  509.  This  preliminary  consideration  of  the 
obligations  and  duties  imposed  by  law  upon  trustees  and  agents  gen- 
erally and  the  oflBcerg  and  agents  of  a  corporation  in  particular,  leads 
us  directly  to  the  question  of  what  the  precise  nature  of  their  obli- 
gations really  is.  In  Parsons  v.  Hayes,  14  Abb.  N.  C.  419,  they  are 
called  trustees  under  the  statute  for  the  corporation  and  trustees  for 
the  shareholders.  In  Verplanck  v.  Mercantile  Ins.  Co.,  1  Edw.  Ch.  84^ 
it  is  said  that  directors  are  the  agents  and  trustees  of  the  corpora- 
tion or  stockholders,  and  the  same  nomenclature  is  to  be  found  in 
Cumberland  Coal  &  Iron  Co.  v.  Parish,  42  Md.  598.  Some  of  the 
English  cases  describe  them  as  agents  of  the  corporation.  We  in- 
cline to  the  view  that  they  are  trustees  for  the  shareholders,  which 
is  also  the  view  taken  in  Thompson's  Commentaries  on  Corporation 
Law,  section  4009.  Judge  Thompson  says:  "It  must  be  remembered 
that  we  are  now  dealing  with  a  doctrine  of  courts  of  equity,  which 
looks  through  the  form  and  into  the  substance  of  things,  and  hence  it 
is  more  accurate  to  regard  them  as  trustees  for  the  body  of  share- 
holders, by  whom  they  are  elected,  than  to  regard  them  as  trustee* 
for  the  artificial  body,  which  really  consists  of  its  shareholders,  only 
when  acting  within  their  powers  through  the  board  of  directors." 
In  McCourt  v.  Singers-Bigger,  145  Fed.  103,  76  C.  C.  A.  73,  7  Ann. 
Cas.  287,  it  is  also  laid  down  that  directors  are  in  a  general  and 
universal  sense  trustees  for  the  stockholders,  whatever  may  be  the 
technical  relation  between  them  and  the  corporation  itself,  its  cred- 
itors or  the  public.  "They  are  chosen  to  represent  them  in  the  enter- 
prise upon  which  they  mutually  embark.  Their  duty  is  to  use  and 
employ  the  corporate  assets  and  all  corporate  facilities  and  priv- 
ileges, within  the  limits  of  powers  conferred  upon  the  corporation 
by  law,  for  the  ultimate  benefit  and  advantage  of  the  shareholders. 
They  have  no  rights  in  such  assets  or  facilities  or  privileges  superior 
to  those  of  their  principals.  They  occupy  toward  them  strictly  fidu- 
ciary relations  and  are  accountable  to  them  on  principles  governing 
that  relationship.  Any  action  by  them  impairing  corporate  rights 
or  sacrificing  corporate  interests  is  regarded  as  a  flagrant  breach  of 
trust."  In  Ward  v.  Davidson,  89  Mo.  445,  1  S.  W.  846,  Black,  J., 
speaking  for  the  court,  makes  it  plain  that  oflBcers  of  corporations 
occupy  a  position  of  trust  and  must  act  in  the  utmost  good  faith  in 
not  dealing  with  the  corporate  funds  and  property  for  their  private 
gain.  They  have  no  right  to  deal  with  themselves  and  for  the  cor- 
poration at  the  same  time,  and  they  must  account  for  profits  made  by 
the  use  of  the  company's  assets  and  for  moneys  made  by  any  breach 
of  such  trust.  The  learned  judge  cited  1  Morawetz  on  Private  Cor- 
porations, 2d  ed.,  sees.  243,  245;  Field  on  Corporations,  174;  1  Perry 
on  Trusts,  3d  ed.,  sec.  429.  A  recent  case,  Voorhees  v.  Mason,  245 
111.  256,  91  N.  E.  1056,  styles  the  directors  "trustees  for  the  stock- 
holders" in  dealing  with  a  question  of  misappropriation  of  assets. 
In  a  previous  monographic  note  on  this  subject  to  the  case  of  Beach 
V.  Miller,  130  111.  167,  17  Am.  St.  Eep.  291,  22  N.  E.  464,  we  gave 
as  our  opinion  that  the  relation  of  director  and  corporation  is  merely 
that  of  principal  and  agent,  and  that  transactions  between  them  are 
sustainable  when  they  could  be  sustained  by  principal  and  agent, 
and  not  otherwise,  with  this  exception,  that  as  a  corporation  may 
have  no  other  means  of  obtaining  information  respecting  a  trans- 
action and  its  subject  matter  than  through  its  director,  he  may  have 
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more  difficulty  than  if  his  principal  were  a  private  person  in  estab- 
lishing that,  in  its  dealings  with  him,  the  corporation  was  not  over- 
reached by  means  of  his  superior  knowledge  and  its  reliance  upon  him 
as  its  agent  and  representative.  We  see  no  reason  to  call  back  the 
remarks  there  made,  and  on  the  subject  of  contracting  with  the 
corporation,  the  courts  take  almost  the  same  view.  In  Pickett  v. 
School  Dist,  No.  1,  25  Wis.  551,  3  Am.  Bep.  105,  the  plaintiff  was 
the  director  of  the  district  at  the  time  a  certain  contract  was  let,  and 
took  part  in  the  proceedings  therefor,  and  the  court  said  it  was 
against  public  policy  to  allow  him,  while  holding  that  office,  to 
place  himself  in  an  antagonistic  position  and  obtain  the  contract  for 
himself  while  a  member  of  the  board  which  gave  it  to  him.  "The 
general  principle,"  says  the  court,  "upon  which  this  proposition  must 
rest  is,  that  no  man  can  faithfully  serve  two  masters,  whose  interests 
are  in  conflict.  And  as  men  usually  and  naturally  prefer  their  own 
interests  to  those  of  others,  where  one  attempts  to  act  in  a  fiduciary 
capacity  for  another,  the  law  will  not  allow  him,  while  so  acting,  to 
deal  with  himself  in  his  individual  capacity."  After  pointing  out 
that  the  principle  is  most  frequently  illustrated  in  sales  of  corpora- 
tion property  to  officers,  the  court  says  that  the  same  doctrine  is  as 
applicable  to  the  question  of  taking  a  contract  as  to  that  of  making 
a  sale,  and  that  although  the  impropriety  of  it  would  not  be  so  glar- 
ing as  in  the  case  of  a  single  agent  dealing  with  himself,  yet  the 
danger  of  undue  and  improper  influences,  and  of  frequent  sacrifices 
of  the  interests  of  the  principal  in  a  manner  not  always  open  to 
detection,  would  be  extremely  great. 

This,  then,  being  the  state  of  the  law,  we  propose  to  consider  if 
there  are  any  circumstances  which  will  toll  the  breadth  of  the  prin- 
ciple— if  there  are  cases  in  which  an  officer  may  become  entitled  to 
compensation  from  his  corporation  where  the  right  does  not  rest  on 
a  clear  contract  for  the  purpose,  and  whether  the  right  may  be  in 
respect  of  services  within  or  without  the  scope  of  official  relation 
to  the  corporation;  and  that  whether  he  is  president,  director  or 
other  officer.  We  must  leave  for  future  treatment  the  question  of 
the  illegality  of  compensating  officers  by  subservient  directors,  only 
touching  on  it  in  this  note  where  absolutely  required  for  the  present 
discussion.  We  have  said,  advisedly,  that  the  obligation  of  the  officer 
to  the  corporation  is  stamped  in  nearly  every  instance  as  a  fiduciary 
one.  The  exception  we  had  in  view  was  the  case  in  which  the  officer 
is  not  a  stockholder  of  the  corporation,  and  thus  what  looks  like  a 
simple  proposition,  a  direct  answer  to  which  would  resolve  the  ques- 
tion submitted,  develops  into  a  searching  investigation  of  a  differ- 
ential application  of  the  principle  referred  to  and  the  law  of  quan- 
tum meruit.  We  may  not  conclude  this  foreword  without  a  fine 
dictum  of  Goldthwaite,  J.,  in  Branch  Bank  of  State  v.  Collins,  7 
Ala.  95,  wherein  he  says:  "It  would  be  found  impracticable  to  secure 
fidelity  in  the  execution  of  a  trust,  if  the  same  person  is  to  perform 
services  with  respect  to  it,  and  afterward  judge,  not  only  of  the 
manner  in  which  the  services  are  performed,  but  also  of  the  com- 
pensation to  be  allowed  therefor.  It  would  be  impossible,  when  the 
director  became  the  servant,  to  determine  that  the  necessity  for  his 
services  was  not  induced  by  his  own  acts.  Common  sense  would  seem 
to  lead  to  the  conclusion  that  such  services  would  be  considered  merely 
gratuitous  acts,  and  that  any  compensation  to  be  allowed  for  them. 
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must  depend  entirely  upon  the  will  of  the  person  for  whom  they  were 
rendered.  Such  is  the  light  in  which  they  are  considered  by  law, 
and  no  action  can  be  maintained  to  enforce  compensation." 

n.  Where  the  Officer  is  a  Stockholder  in  the  CoriKyration. 
a.  Directors. 
1.  Where  the  Services  Bendered  are  Those  of  the  Office  Held. — ^The 
rule  is  that  a  corporate  oflScer  cannot  recover  compensation  for  ser- 
vices rendered  the  corporation  unless  there  is  an  express  contract 
of  employment  before  the  services  are  performed.  There  is  a  division 
of  the  subject  into  "Directors"  and  "Other  Officers,"  which  we  shall 
maintain  for  purposes  of  reference.  As  to  directors,  the  rule  may 
be  read  a  little  more  comprehensively  that  a  director  in  a  corpora- 
tion acquires  no  legal  claim  against  it  for  services  performed  by 
him  in  the  discharge  of  duties  pertaining  to  the  office  or  trust,  unless 
a  compensation  therefor  was  fixed  by  a  resolution  or  by-law  of  the 
corporation  or  other  form  of  express  contract  prior  to  the  perform- 
ance of  the  services:  Brown  v.  Republican  Mountain  Silver  Mines, 
17  Colo.  421,  30  Pac.  66,  16  L.  R.  A.  426;  Steele  v.  Gold  Fissure  Gold 
Min.  Co.,  42  Colo.  529,  126  Am.  St.  Rep.  177,  95  Pac.  349;  New  York 
etc.  R.  Co.  v.  Ketchum,  27  Conn.  170;  Cheeney  v.  Lafayette  etc.  R. 
Co.,  68  111.  570,  68  Am,  Rep.  584;  Holder  v.  Lafayette  etc.  R.  Co.,  71 
111.  106,  22  Am.  Rep.  89;  Alston  Mfg.  Co.  v.  Squair,  105  III.  App. 
238;  Maux  Ferry  Gravel  Road  Co.  v.  Branegan,  40  Ind.  361;  Green 
V.  Felton,  42  Ind.  App.  675,  84  N.  E.  166;  Pew  v.  Gloucester  First 
Nat.  Bank,  130  Mass.  391;  Pfeiffer  v.  Lansberg  Brake  Co.,  44  Mo. 
App.  59;  Taussig  v.  St.  Louis  etc.  R.  Co.,  166  Mo.  28,  89  Am.  St. 
Rep.  674,  65  S.  W.  969;  Caho  v.  Norfolk  &  S.  Ry.  Co.,  147  N.  C.  20, 
60  S.  E.  640;  Smith  v.  Putnam,  61  N,  H,  632;  Bailey  v.  Burgess,  48 
N,  J,  Eq.  411,  22  Atl.  733;  Gill  v.  New  York  Cab  Co.,  48  Hun,  524,  1 
N.  Y.  Supp.  202;  Gaul  v.  Kiel  &  Arthe  Co.,  133  App.  Div.  621,  118 
N,  Y.  Supp.  225;  Wood  v.  Lost  Lake  Mfg.  Co.,  23  Or.  20,  37  Am. 
St.  Rep.  651,  23  Pac.  848;  Kilpatrick  v.  Penrose  Ferry  Bridge  Co., 
49  Pa.  118,  88  Am.  Dec.  497;  Martindale  v.  Wilson-Cass  Co.,  134  Pa. 
348,  19  Am.  St.  Rep.  706,  19  Atl,  680;  Althouse  v.  Cobaugh  Colliery 
Co.,  227  Pa.  580,  ante,  p.  908,  76  Atl.  316;  Hall  v.  Vermont  etc.  R. 
Co.,  28  Vt.  401;  Burns  v.  Commencement  Bay  Land  etc.  Co.,  4  Wash. 
558,  30  Pac.  668,  709;  Ravenswood  etc.  R.  Co.  v.  Woodyard,  46  W, 
Va.  558,  33  S.  E.  285;  Maxon's  Admx.  v.  Maxon-Miller  Co.,  53  W. 
Va.  150,  44  S.  E.  131;  Ebner  v.  Alaska  Mildred  Gold  Min.  Co.,  167 
Fed.  456;  Monmouth  Inv.  Co.  v.  Means,  80  C.  C,  A,  527,  151  Fed.  159. 
If  the  officer  expects  to  be  paid  and  the  corporation  does  not  regard 
his  services  as  gratuitous,  nothing  can  be  easier  than  to  embody  the 
contractual  intention  in  a  resolution  or  agreement  before  he  enters 
on  his  service.  This  rule  will  prove  to  be  salutary,  especially  as 
regards  a  stockholder  officer:  Mather  v.  Eureka  Mower  Co.,  118  N.  Y. 
629,  23  N.  E.  993.  In  a  much  older  case,  Barril  v.  Calendar  Water- 
proofing Co.,  50  Hun,  257,  2  N,  Y,  Supp.  758,  it  is  emphatically  said 
that  the  rule  had  become  quite  settled  that  an  officer  of  a  corporation 
was  not  entitled  to  receive  compensation,  in  the  absence  of  an  agree- 
ment to  that  effect,  for  his  services  performed  in  the  legitimate  dis- 
charge of  the  duties  of  his  office.  In  Stout  v.  Security  Trust  &  Life 
Ins.  Co.,  82  App.  Div.  129,  81  N.  Y.  Supp.  708,  the  court  said:  "It 
Am.  St.  Rep.,  Vol.  136 — 58 
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has  been  our  settled  policy  not  to  create  a  liability,  as  against  a 
corporation,  in  favor  of  an  officer  who  renders  services  upon  the 
theory  of  an  implied  contract;  our  view  being  that  the  services  will 
be  presumed  to  be  rendered  gratuitously  unless  there  is  an  express 
contract  upon  which  the  right  to  compensation  is  based."  In  National 
L.  &  I.  Co.  V.  Eockland,  94  Fed.  335,  36  C.  C.  A.  370,  it  was  well 
said:  "From  the  employment  of  an  ordinary  servant,  the  law  implies 
a  contract  to  pay  him.  From  the  service  of  a  director,  the  impli- 
cation is  that  he  serves  gratuitously." 

2.  Where  the  Services  Bendered  are  by  One  Employed  by  the 
Director.— In  Brown  v.  Valley  View  Min.  Co.,  127  Cal.  630,  60  Pac. 
424,  Van  Dyke,  J.,  after  adopting  the  rule  as  stated  in  Wickersham 
V.  Crittenden,  93  Cal.  17,  28  Pac.  788,  that  a  director  in  a  corpora- 
tion is  not  entitled  to  compensation  for  his  services  as  director  in 
the  absence  of  any  agreement  in  advance  that  he  shall  receive  such 
compensation,  carried  it  still  farther  to  the  logical  conclusion  that 
what  a  man  may  not  do  himself  he  cannot  do  through  the  agency  of 
another.  In  that  case  one  employed  as  watchman  on  a  mine  sued  the 
corporation  which  owned  it  for  his  services.  He  was  employed  by 
one  of  the  directors,  who  had  engaged  him  to  act  as  watchman  on 
behalf  of  another  director  and  himself,  "as  they  were  more  inter- 
ested as  stockholders  in  the  company  than  anyone  else,  and  they 
desired  to  preserve  the  property  from  destruction." 

There  was  no  ground  for  a  presumption  or  implication  that  the 
employment  was  at  the  instance  or  request  of  the  defendant  cor- 
poration. "Neither  W.  Benton  nor  W.  Allison  (the  directors  referred 
to)  were  entitled  to  any  compensation  from  the  company  for  any 
services  performed  by  them  in  looking  out  for  the  mine;  for  doing 
this  they  were  but  attending  to  their  own  interests  as  stockholders 
in  the  company If  Benton  himself  could  not  charge  the  cor- 
poration for  such  services  performed  by  himself,  a  substitute  he 
might  employ  would  be  in  no  better  position." 

3.  Where  the  Director  has  Expended  Money  Without  Authority. — 
The  same  rule  applies  to  moneys  expended  by  a  director  without  au- 
thority. In  McMullen  v.  Ritchie,  64  Fed.  253,  there  was  a  claim  for 
fifty  thousand  dollars  expended  by  the  director,  which  was  disallowed 
on  the  same  ground  as  his  compensation,  namely,  no  previous  con- 
tract. The  remarks  of  Judge  Lurton  in  the  last-named  «ase  are  both 
instructive  and  interesting.  The  opinion  was  not  originally  intended 
for  publication,  being  only  a  "memorandum  for  decree."  It  having 
been  represented  to  the  judge  that  the  question  was  of  sufficient 
importance  to  warrant  its  publication,  he  gave  the  necessary  consent. 
In  dealing  with  the  claim  by  Eitchie  for  services  rendered  certain 
mining  companies  and  for  the  expenses  incurred  by  him  in  their  ser- 
vice, the  learned  judge,  after  classifying  the  various  claims,  said: 
"With  regard  to  each  and  all  of  these  claims,  it  may  be  said  that, 
when  Mr.  Eitchie  was  engaged  in  the  matters  for  which  he  now 
claims  compensation,  he  was  officially  connected  with  the  companies, 
either  as  an  officer  or  director;  and  neither  company  had  by  any 
resolution  or  by-law  provided  for  any  salary  or  compensation  to  any 
president  or  director,  and  that  the  only  salary  paid  for  services  ren- 
dered by  any  president  or  director  was  a  small  salary  paid  the  sec- 
retary and  treasurer,  Mr.  Mcintosh;  and  that  the  services  rendered 
by  Mr.  Eitchie  were  voluntarily  rendered,  and  without  expectation  oa 
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his  part  that  he  would  be  paid  for  them,  or  on  the  part  of  either 
company  that  he  expected  payment.  There  was  neither  an  express 
nor  implied  contract  upon  which  he  can  now  predicate   a  claim  for 

services  rendered That  he  spent  his  time,  influence,  and  money 

under  any  employment  by  either  company  is  not  shown.  On  the  con- 
trary, it  is  shown  that  he  gave  his  services  with  no  expectation  of 
compensation,  other  than  as  the  stocks  owned  by  him  in  the  mining 
companies  would  be  enhanced  in  value  or  made  salable  as  a  result  of 
his  efforts."  The  ordinary  activity  of  the  president,  director  or  other 
officer  is  so  plainly  in  furtherance  of  his  own  interests  that  it  seems 
to  us  a  very  clear  case  of  contract  would  have  to  be  established  be- 
fore the  claimant  should  be  entitled  to  draw  money  from  his  cor- 
poration; and  it  is  to  be  guarded  against  for  the  double  reason  that, 
if  on  the  one  hand  his  efforts  are  successful,  he  is  not  only  well  paid 
by  the  increment  of  his  stock,  but  the  successful  corporation  is  apt 
to  be  generous  with  the  funds  of  the  stockholders  and  pay  him  in 
addition,  and  on  the  other  hand,  if  he  is  unsuccessful,  he  looks  for 
consolation  in  the  handsome  or  other  payment  by  the  corporation  for 
services  which  might  have  turned  out  advantageously  to  the  cor- 
poration, but  did  not.  A  masterful  man  might  easily  succeed  in  thus 
obtaining  money  which  the  corporation  should  not  legally  pay.  Just 
such  a  man  was  Eitchie  in  the  case  referred  to,  and  Judge  Lurton's 
description  of  him  will  well  bear  repetition:  "As  this  record  shows 
him,  he  was  a  man  of  great  ability,  enormous  energy,  and  a  tower- 
ing ambition  for  great  enterprises.  As  a  promoter  or  'boomer,'  he 
seems  to  be  unrivaled;  a  man  of  large  general  information,  .... 
extraordinarily    sanguine,    desperately'  pugnacious,    generous     as     a 

prince,   and  possessing  no   degree   of   caution  whatever In  his 

mad  pursuit  of  what  he  believed  could  be  made  out  of  these  proper- 
ties, he  could  not  be  restrained  by  his  associates.  His  determination 
to  dominate  led  him  to  give  an  amount  of  time  to  the  affairs  of  these 
companies  largely  in  excess  of  any  duty  by  reason  of  official  position. 

....  He  acted  as  if  he  owned  the  whole  property He  appears 

to  have  been  an  overbearing,  imperious  man.  That  such  a  man,  own- 
ing a  majority  of  the  shares  in  each  of  these  companies,  should  assume 
to  represent  them  upon  all  matters  of  moment,  and  should  endeavor  to 
promote  their  interests  in  a  thousand  ways,  is  just  what  might  be 
expected.  That  he  should  do  so  in  his  own  interest,  and  by  reason 
of  his  invincible  desire  for  leadership,  is  precisely  what  we  might  look 
for.  That  he  should  wait  for  employment,  or  look  for  compensation 
when  the  stake  was  millions,  we  should  not  expect.  That  he  should 
now  turn  round  and  demand  pay  for  all  this  expenditure  of  energy, 
time  and  influence  is  only  explainable  by  the  unfortunate  result  of 

all  his  grand  schemes  and  heroic  efforts I  am  quite  clear  that, 

on  the  whole  evidence,  there  is  no  evidence  which  would  justify  a 
court  in  saying  that  there  was  an  implied  agreement  for  compensa- 
tion." In  Ebner  v.  Alaska  Mildred  Gold  Min.  Co.,  167  Fed.  456,  the 
court  said  that  where  there  was  no  agreement  authorizing  it,  the  presi- 
dent and  superintendent  of  a  corporation  could  not  charge  the  cor- 
poration with  moneys  spent  on  entertaining  prospective  purchasers  of 
stock. 

b.  Other  Officers. — The  same  rule  is  applied  to  other  officers  of 
corporations,  being  stockholders,  as  to  directors.  The  salary  or  com- 
pensation of  corporation  officers  must  be  fixed  by  a  by-law  or  a  reso- 
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lution,  either  of  the  directors  or  the  stockholders,  and  if  it  is  not  so 
fixed,  they  cannot  recover  it.  This  apparently  harsh  rule  stands,  how- 
ever, on  a  healthy  consideration.  These  offices  are  invariably  filled 
by  those  who  promoted  the  company,  and  their  interests  in  the  stock 
and  such  advantages  as  are  incidental  to  the  union  of  the  positions  of 
officer  and  stockholder  are  supposed  to  furnish  a  sufficient  incentive 
for  them  to  execute  the  duties  of  the  office  without  pay.  This  pre- 
sumption can  only  be  overcome  by  evidence  of  an  express  prearrange- 
ment  of  salary:  Red  Bud  Realty  Co.  v.  South  (Ark.),  131  S.  W.  340; 
Illinois  Linen  Co.  v.  Hough,  91  111.  63;  Myers  v.  Equitable  Bldg.  etc. 
Soc,  92  111.  App.  27;  Blue  v.  Capitol  Nat.  Bank,  145  Ind.  518,  43 
N.  E.  655;  Citizens'  Nat.  Bank  v.  Elliott,  55  Iowa,  104,  39  Am.  Rep. 
167,  7  N.  W.  470;  Holland  v.  Lewiston  Falls  Bank,  52  Me.  564;  Wood's 
Sons  Co.  V,  Schaefer,  173  Mass.  443,  73  Am.  St.  Rep.  305,  53  N.  E. 
881;  Harvard  Brewing  Co.  v.  Pratt,  185  Mass.  406,  70  N.  E.  435; 
Whittemore  v.  Kent  Scientific  Institute,  128  Mich.  518,  87  N.  W.  623; 
Pfeiflfer  v.  Lansberg  Brake  Co.,  44  Mo.  App.  59;  Adlets  v.  Pro- 
gressive Shoe  Co.,  84  Mo.  App.  288;  McConnell  v.  Combination  Min. 
&  M.  Co.,  30  Mont.  239,  104  Am.  St.  Rep.  703,  76  Pac.  194;  31  Mont. 
563,  79  Pae.  248;  Barril  v.  Calendar  Insulating  etc.  Co.,  50  Hun,  257, 
2  N.  Y.  Supp.  758;  Farmers'  L.  &  T.  Co.  v.  Housatonic  R.  Co.,  152 
N.  Y.  251,  46  N.  E.  504;  Baines  v.  Coos  Bay  Nav.  Co.,  41  Or.  135,  68 
Pac.  397;  Kilpatrick  v.  Penrose  Ferry  Bridge  Co.,  49  Pa.  118,  88  Am. 
Dec.  497;  Martindale  v.  Wilson-Cass  Co.,  134  Pa.  348,  19  Am.  St. 
Rep.  706,  19  Atl.  680;  Althouse  v.  Cobaugh  Colliery  Co.,  227  Pa.  580, 
ante,  p.  908,  76  Atl.  316;  Crumlish  v.  Central  Imp.  Co.,  38  W.  Va. 
390,  45  Am.  St.  Rep.  872,  18  S.  E.  456,  23  L.  R.  A.  12t);  Lowe  v. 
Ring,  123  Wis.  370,  101  N.  W.  698,  3  Ann.  Cas.  731. 

The  case  of  Eddy  v.  Barry,  99  111.  App.  266,  also  decides  the  same 
point,  but  in  pursuance  of  a  statute  which  expressly  provided  that  no 
officer  of  an  association  established  thereunder,  except  its  secretary, 
can  be  allowed  pay  from  it  for  services  rendered  by  him  to  such  cor- 
poration. One  of  the  latest  cases.  Red  Bud  Realty  Co.  v.  South 
(Ark.),  131  S.  W.  340,  adopts  the  law  as  stated  by  us  from  the 
decisions.  It  says  that  the  president  of  a  corporation  is  not  entitled 
to  any  compensation  for  the  ordinary  duties  of  his  office  without  a 
contract  made  with  him  by  the  governing  body,  and  the  only  con- 
tract that  may  be  implied  is  one  for  special  purposes  outside  his 
ordinary  duties.  ' 

c.  How  Controlled  by  the  Usage  or  Cfustom  of  the  Corporation. — 
In  an  action  against  a  corporation  by  one  of  its  members,  upon  an 
implied  contract  for  the  value  of  services  as  secretary,  it  is  competent 
for  the  defendant  to  show  that  by  the  usage  and  custom  of  the  cor- 
poration, no  compensation  was  chargeable  for  such  services.  If  such 
usage  existed,  plaintiff's  position  as  a  member  and  officer  of  the  cor- 
poration is  sufficient  prima  facie  to  charge  him  with  a  knowledge 
of  its  existence;  and  the  inference  would  be  that  he  accepted  the 
office  and  performed  its  duties  without  expecting  compensation:  Fray- 
lor  V.  Sonora  Min.  Co.,  17  Cal.  594;  McCarthy  v.  Mt.  Tecarte  L.  & 
W.  Co.,  Ill  Cal.  328,  43  Pac.  956.  And  in  general  dealings  by  offi- 
cers with  their  corporations,  where  it  has  been  customary  for  the 
officers  to  lay  out  money  and  charge  it,  the  corporation  is  bound  by 
its  own  usage  and  customs:  In.  re  Gouv«rneur  Pub.  Co.,  168  Fed.  113. 
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d.  By  Express  Agreement. — The  law  is  very  clear  on  this  point — 
that  an  oflScer  of  a  company,  being  a  stockholder,  can  recover'  salary 
for  services  rendered  and  performed  for  the  company  on  one  strict 
condition,  viz.,  that  he  has  an  express  contract  with  the  corporation 
for  such  salary.  Otherwise,  if  he  does  anything,  he  does  it  for  him- 
self and  must  look  for  payment  in  the  increased  value  of  his  stock, 
which  will  get  the  benefit  of  it.  The  law  is  strict  upon  that  point 
of  express  contract,  and  properly  so,  because,  in  corporations,  whether 
they  be  large  or  small,  the  stockholders  (except  when  specially  called 
together)  agree  that  the  board  of  directors  shall  manage  their  busi- 
ness for  them,  and  whatever  the  board  does  in  that  behalf,  they  are 
obliged  to  abide  by.  The  evidence  of  the  contract  must  be  definite  and. 
clear:  State  Bank  v.  Crease,  6  Ark.  292;  Eosborough  v.  Shasta  Kiver 
Canal  Co.,  22  Cal.  556;  Eyan  v.  Pacific  Axle  Co.,  136  Cal.  xx,  68 
Pac.  498;  Halverson  Furniture  Co.  v.  Peterson,  40  111.  App.  614;  In- 
dianapolis etc.  E.  Co.  V.  Hyde,  122  Ind.  188,  23  N.  E.  706;  Huffaker  v. 
Krieger,  107  Ky.  200,  53  S.  W.  288,  46  L.  E.  A.  384;  Fowler  v.  Great 
Southern  Telephone  &  Telegraph  Co.,  104  La.  751,  29  South.  271; 
Kimball  v.  New  England  Eoller  Grate  Co.,  168  Mass.  32,  46  N.  E. 
432;  Chamberlain  v,  Detroit  Stove  Works,  103  Mich.  124,  61  N.  W. 
532;  Kryger  v.  Eailway  Track  Cleaner  Mfg.  Co.,  46  Minn.  500,  49 
N.  W.  255;  Bevier  Black  Diamond  Coal  Co.  v.  Watson,  107  Mo.  App. 
451,  80  S.  W.  287;  Dunne  v.  Portland  St.  E.  Co.,  40  Or.  295,  65  Pac. 
1052;  Simonson  v.  New  York  City  Ins.  Co.,  141  N.  Y.  12,  35  N.  E. 
960;  Bagaley  v.  Pittsburgh  etc.  Iron  Co.,  146  Pa.  478,  23  Atl.  437; 
Banigan  v.  United  States  Eubber  Co.,  22  E.  I.  452,  45  Atl.  739. 

e.  Agreement  may  be  Verbal. — In  Outterson  v.  Fonda  Lake  Paper 
Co.,  20  N.  Y.  Supp.  980,  the  ruling  laid  down  in  Melledge  v.  Boston 
Iron  Co.,  5  C^h.  179,  51  Am.  Dec.  59,  and  Sheridan  Electric  Light 
Co.  V.  Chathaiipi  Nat.  Bank,  5  N.  Y.  Supp.  29,  that  an  oral  contract 
was  suflScient  to  bind  the  corporation,  was  followed. 

f.  By  Succession  of  Of&ce. — A  nice  point  arose  in  Funsten  v. 
Funsten  Com.  Co.,  67  Mo.  App.  559,  in  the  transmissibility  of  a 
contract  with  the  president  of  a  corporation  to  the  vice-president, 
when  by  reason  of  the  death  of  the  president  the  vice-president  took 
the  position  by  virtue  of  his  office.  The  court  held  that  the  vice- 
president,  upon  his  assumption  of  the  duties  of  president,  was  entitled 
to  receive  the  salary  attached  to  that  office;  that  his  office  was  created 
by  the  corporation's  by-laws  for  the  express  purpose  of  providing  a 
competent  person  to  discharge  the  important  duties  of  the  president, 
in  case  of  the  inability  of  the  president  to  discharge  them;  that  the 
term  vice-president  meant  alternative  president  (Smith  v.  Smith,  62 
111.  493;  Colman  v.  West  Virginia  Oil  etc.  Co.,  25  W.  Va.  148),  and 
that  it  logically  resulted  that  the  right  to  receive  compensation  upon 
the  performance  of  the  presidential  services  attached  to  their  per- 
formance and  might  rightfully  be  claimed  by  a  vice-president  upon  the 
happening  of  a  contingency  charging  him  with  the  duty. 

g.  By  Extension  of  Term. — Where,  however,  there  is  the  founda- 
tion of  an  express  contract,  and  the  officer  serves  beyond  the  term  of 
the  contract,  the  implied  extension  of  the  express  contract  is  to  be 
distinguished  from  a  presumption  of  an  implied  contract.  In  Mobile 
J.  &  K.  C.  E.  Co.  V.  Owen,  121  Ala.  505,  25  South.  612,  the  court, 
quoting  from  Thompson  on  Corporations,  section  4704,  says:  "Such 
offices  as  that  of  secretary,  treasurer,  and  general   managing  agent 
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are  merely  ministerial  offices.  Their  incumbents  do  not  stand  on  the 
same  footing  as  directors,  nor  even  as  the  president,"  in  respect  to 
their  compensation.     It  is  not  a  rule,  as  in  the  case  of  a  director, 

that  the  law  does  not  imply  a  promise  to  pay  for  such  services 

So  where  a  salary  has  been  attached  to  such  an  office,  the  presumption 
is  that  it  continues  so  long  as  any  duties  remain  to  be  performed  by 
the  officer,  notwithstanding  a  change  so  radical  as  that  of  a  consoli- 
dation with  another  company."  In  Farmers'  L.  &  T.  Co.  v.  Housa- 
tonic  E.  R.  Co.,  152  N.  Y.  251,  46  N.  E.  504,  a  resolution  on  the 
books  of  the  corporation  showed  that  the  salary  of  the  president 
was  fixed  at  five  thousand  dollars  a  year.  It  had  been  unaltered  for 
fifteen  years,  and  the  court  held  it  sufficient  to  enable  a  new  presi- 
dent to  recover  compensation  at  that  rate.  The  acquiescence  of  the 
directors  and  the  whole  of  the  circumstances  were  more  than  sufficient 
to  establish  a  case. 

h.  Agreement  must  be  With  the  Corporation. — A  corporation  can- 
not take  advantage  of  an  agreement  among  its  officers  to  accept  a 
reduction  of  salary,  which  agreement  has  not  been  communicated  or 
assented  to  by  them.  In  Richard  Thomson  Co.,  Limited,  v.  Brook,  14 
N.  Y.  Supp.  370,  the  plaintiff  corporation,  by  resolution  of  the  directors 
in  March,  1890,  fixed  the  rate  of  Brook's  compensation  as  secretary 
at  nine  hundred  dollars  per  annum,  and  he  was  paid  at  that  rate  for 
some  time.  The  officers  afterward  mutually  agreed  to  accept  a  re- 
duced salary,  but  their  agreement  was  not  conveyed  to  the  corpora- 
tion, which  nevertheless  sought  to  take  advantage  of  it.  As  the 
court  very  properly  put  it,  so  far  as  appeared  from  the  record,  none 
of  the  corporation's  employes  were  under  any  obligation  to  continue 
their  services  for  it,  and  each  had  a  right  at  any  time  to  withdraw. 
The  corporation  had  neither  a  legal  nor  a  moral  right  Mto  insist  upon 
the  performance  of  such  future  services,  and  it  did  nWf'  appear  that 
the  corporation  continued  their  employment,  relying  upbn  the  agree- 
ment among  the  officers,  or  parted  with  or  did  anything  by  means  of 
which  those  officers  would  be  estopped  from  claiming  the  salary 
agreed  to  be  paid.  As  the  agreement  must  be  with  the  corporation, 
it  follows  that  agreements  made  with  those  about  to  form  the  cor- 
poration are  not  binding  after  the  corporation  is  formed:  Citizens' 
Nat.  Bank  v.  Elliott,  55  Iowa,  104,  39  Am.  Rep.  167,  7  N.  W.  470. 

i.  Agreement  must  not  be  Ultra  Vires. — The  plaintiff,  in  an  "action 
for  compensation,  had  served  in  the  capacity  of  general  manager 
and  secretary  of  the  defendant  corporation.  A  salary  was  fixed  for 
him  for  the  former  position;  none  for  the  latter.  During  the  nine 
years  he  filled  the  positions  he  drew  monthly  his  salary  as  general 
manager,  but  made  no  claim  for  compensation  as  secretary.  Only 
after  his  retirement  from  the  service  of  the  company  did  he  assert 
his  right  to  a  salary  as  secretary  independent  of  that  he  was  receiving 
as  general  manager.  He  failed  to  recover  anything  as  secretary. 
The  court  found  that  he  was  never  employed  specifically  by  the  year 
even  as  general  manager,  and  that  even  if  he  were,  there  was  no 
power  in  the  board  of  directors  so  to  employ  him,  where,  under  their 
by-laws,  officers  were  to  be  appointed  "during  the  pleasure  of  the 
board,"  and  that  the  measure  of  power  vested  in  a  board  of  directors 
is  determined  by  the  charter  and  by-laws  of  the  corporation  and  any 
action  of  a  board  in  excess  of  those  powers  is  not  binding  on  the  cor- 
poration: Fowler  v.  Great  Southern  Telephone  &  Telegraph  Co.,  104 
La.  751,  29  South.  271. 
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j.  Agreement  cannot  be  Predicated  on  Tacit  Consent. — Expressions 
of  anticipation  of  remuneration,  received  by  directors  without  reply, 
are  not  sufficient  to  base  a  right  of  action.  In  such  case  silence 
<ioes  not  give  consent  nor  establish  a  suable  agreement:  Sawyer  v. 
Pawner's  Bank,  6  Allen,  207;  Pew  v.  Gloucester  National  Bank,  130 
Mass.  391.  In  the  latter  case  the  president  of  the  bank  had  been 
receiving  a  salary  fixed  by  the  directors  at  four  hundred  dollars  per 
annum.  He  asked  for  an  increase,  and  not  receiving  it,  orally  re- 
signed. He  attended  a  subsequent  meeting,  and  without  any  founda- 
tion for  believing  that  his  demand  of  two  thousand  dollars  per  annum 
had  been  acceded  to,  said:  "At  your  request,  and  upon  the  assurance 
that  the  salary  shall  be  arranged  to  my  satisfaction,  I  withdraw  my 
resignation."  The  directors  sat  silent.  He  continued  to  act  for  a 
few  months  longer,  and  finding  his  salary  was  not  increased,  resigned 
and  brought  suit  for  the  higher  rate,  with  the  result  that  the  court 
held  there  was  no  contract,  express  or  implied,  to  pay  him  more  than 
the  four  hundred   dollars  per  annum. 

And  there  appears  to  be  no  direct  authority  for  payment  under  an 
implied  contract.  It  is  true  that  occasionally  the  cases  of  Grand 
Kiver  Bridge  Co.  v.  EoUins,  13  Colo.  4,  21  Pac.  897,  Wood  Hydraulic 
Hose  Min.  Co.  v.  King,  45  Ga.  34;  Bartlett  v.  Mystic  Eiver  Corp., 
151  Mass.  433,  24  N.  E.  780,  and  Bagley  v.  Carthage  W.  &  S.  H.  E. 
€o.,  25  App.  Div.  475,  49  N.  Y,  Supp.  718,  are  cited  in  support  of 
■such  a  proposition,  but  research  discloses  that  they  relate  entirely  to 
compensation  other  than  that  for  services  rendered  as  officer  or 
■director — they  relate  to  services  rendered  by  one  already  an  officer  or 
■director  in  respect  of  something  out  of  the  routine  of  the  office. 

III.    Where  the  Officer  is  not  a  Stockholder  in  the  Corporation. 

The  rule  that  directors  or  trustees  cannot  recover  for  services  ren- 
dered for  the  corporation  upon  an  implied  promise  is  merely,  as  we 
have  shown,  an  application  of  the  general  rule  applicable  to  trustees. 
Where,  however,  the  person  appointed  is  neither  director  nor  stock- 
liolder,  it  is  laid  down  in  Smith  v.  Long  Island  E.  E.  Co.,  102  N.  Y. 
190,  6  N.  E.  397,  there  is  no  reason  of  policy  or  justice  which  should 
prevent  him  from  receiving  a  reasonable  compensation  for  his  ser- 
vices, although  the  rate  was  not  agreed  upon  and  there  was  no  express 
agreement  that  compensation  should  be  made.  Such  an  officer  in  that 
respect  "stands  in  no  different  position  from  an  employe  of  any  other 
grade  who  has  rendered  services  at  the  request  of  the  corporation." 
It  was  raised  on  the  trial  that  the  office  of  secretary,  being  a  cor- 
porate office,  no  right  of  compensation  existed  in  the  absence  of  an 
express  contract;  and  the  leading  cases  in  support  were  cited,  un- 
availingly,  however,  in  the  face  of  the  common-sense  view  the  court 
took  of  the  proposition.  To  have  supported  it  meant  that  corpora- 
tions could  levy  a  free  service  on  all  their  officers.  As  regards  non- 
fitockholding  officers,  therefore,  the  corporation  is  the  same  as  the 
private  individual,  though  the  officer  who  is  forced  to  sue  to  recover 
iis  salary  may  have  more  difficulty  in  proving  his  contract. 

IV.     The  Compensation, 
a.     When  Illegal. — It  follows  that  if  the  officer  or  director  Is  not 
■entitled  to  compensation,  that   such  money  as  may  have  been  paid 
to  him  on  such  an  account  may  be  recovered  back  by  the  corporation. 
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In  Branch  Bank  of  State  v,  Collins,  7  Ala.  95,  the  remuneration  of 
the  directors  of  a  bank  was  fixed  by  law.  Notwithstanding  this, 
however,  the  directors  voted  to  the  defendant  one  thousand  dollars 
for  his  services  on  a  special  committee  appointed  by  themselves.  The 
court  in  ordering  its  repayment  said:  "It  seems  to  us  that  the  extra 
compensation  of  one  thousand  dollars  was  allowed  by  the  board  of 
directors,  and  received  by  the  defendant,  in  direct  opposition  to  posi- 
tive law The  management  of  its  real  estate  was  as  much  a 

duty  imposed  by  the  charter  upon  the  directors  as  any  other  matter 
confided  to  their  charge;  and  there  is  no  pretense  for  extra  compensa- 
tion for  this  which  will  not  as  well  apply  to  any  other  duty.  But 
conceding  that  some  services  could  be  performed  by  a  director  out 
of  the  ordinary  course  of  his  duties  as  such,  yet  he  would  be  entitled 
to  no  compensation  for  them  so  long  as  his  relation  with  the  bank 
in  that  character  continued.  He  cannot,  at  the  same  time,  be  a  ser- 
vant of  the  directors  and  a  director  too.  The  relation  of  master  and 
servant  in  the  same  individual  is  incompatible  and  cannot  exist." 
These  dicta  find  support  in  Brown  v.  De  Young,  167  111.  549,  47  N. 

E.  863,  Putnam  v.  Gunning,  162  Mass.  552,  39  N.  E,  347,  and  Davis 
Mill  Co.  T.  Bennett,  39  Mo.  App.  460.  In  the  case  last  named  an 
effort  was  made  to  establish  a  ratification  by  the  company  suing  for 
the  return  of  compensation  illegally  paid,  in  that  the  minutes  of  the 
meeting  at  which  the  payment  had  been  made  were  put  in  evidence 
duly  confirmed.  The  court  readily  held  that  the  indorsement  of  the 
minutes  as  correct  could  not  legalize  the  invalid  acts  of  such  meet- 
ing, and  that  the  fact  that  an  outgoing  president  knew  that  the 
defendant  drew  a  check  payable  to  himself  for  the  sum  sued  for 
neither  had  the  effect  of  a  ratification  nor  an  estoppel. 

The  right  to  the  compensation  must  be  legally  founded,  and  if  the 
resolution  fixing  his  compensation  is  carried  by  the  officer's  own  vote, 
it  is  illegal:  Voorhees  v.  Mason,  245  HI.  256,  91  N.  E.  1056;  Schaff- 
hauser  v.  Arnholt  &  Schaefer  Brewing  Co.,  218  Pa.  298,  67  Atl.  417. 
In  South  Dakota,  where  there  is  a  provision  to  that  effect  in  the 
Eevised  Civil  Code,  sections  1619,  1623,  a  director  cannot  as  such  vote 
on  an  increase  of  his  salary,  nor  can  his  wife,  also  a  director,  vote 
on  such  subject:  Eitchie  v.  People's  Telephone  Co.,  22  S.  D,  598,  119 
N.  W.  990. 

b.  For  Past  Services. — There  is  a  consensus  of  opinion  that  a  reso- 
lution passed  by  a  corporation  after  services  have  been  rendered  for 
it,  without  previous  agreement,  is  nugatory  and  imposes  no  obligation 
on  the  corporation  that  could  be  enforced  by  action:  Accommodation 
Loan  etc.  Association  v.  Stonemetz,  29  Pa.  534;  Kilpatrick  v.  Penrose 

F.  Bridge  Co.,  49  Pa,  118,  88  Am.  Dec.  497.  In  Mather  v.  Eureka 
Mower  Co.,  118  N.  Y.  629,  23  N.  E.  993,  the  rule  was  indorsed  that, 
where  a  stockholder  of  a  corporation  becomes  an  officer  thereof,  and 
assumes  the  duties  of  the  office,  and  performs  them  without  any  agree- 
ment or  provision  for  compensation,  the  presumption,  in  view  of  his 
relation  and  interest,  may  properly  arise  that  he  intends  to  perform 
the  services  gratuitously.  The  court  said:  "It  is  well  settled  that  a 
director  of  a  corporation  is  not  entitled  to  compensation  for  services 
performed  by  him  as  such,  without  the  aid  of  a  pre-existing  provi- 
sion expressly  giving  the  right  to  it.  They  are  the  trustees  for  the 
stockholders,  and  as  such  have  the  management  of  the  corporate 
affairs;  and  to  permit  them  to  assert  claims  for  services  performed^ 
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and  then  support  them  by  resolution,  would  enable  the  directors  un- 
duly to  appropriate  the  fruits  of  corporation  enterprise.  It  would 
clearly  be  contrary  to  sound  policy."  Other  authorities  to  the  same 
effect  are  New  York  etc.  E.  Co.  v.  Ketchum,  27  Conn.  170;  Ellis  v. 
Ward,  137  111.  509,  25  N.  E.  530;  Manx  Ferry  Gravel  Koad  Co.  v. 
Branegan,  40  Ind.  361;  Ft.  Scott  First  Nat.  Bank  v.  Drake,  29  Kan. 
311,  44  Am.  Hep.  646;  Crichton  v.  Webb  Press  Co.,  113  La.  167,  104 
Am.  St.  Rep.  500,  36  South.  926,  67  L.  E.  A.  76;  Jones  v.  Morrison, 
31  Minn.  140,  16  N.  W.  854;  Beach  v.  Stouffer,  84  Mo.  App.  395; 
Blatchford  v.  Ross,  37  How.  Pr.  110;  Ravenswood  etc.  R.  Co.  v.  Wood- 
yard,  46  W.  Va.  558,  33  S.  E.  285;  Doe  v.  Northwestern  Coal  etc.  Co., 
78  Fed.  62;  National  liOan  etc.  Co.  v.  Rockland  Co.,  36  C.  C.  A.  370, 
94  Fed.  336;  Monmouth  Inv.  Co.  v.  Means,  80  C.  C.  A.  527,  157  Fed. 
159.  Where  there  has  been  a  previous  arrangement  for  compensation 
there  seems  to  be  no  doubt  as  to  an  oflBcer  being  entitled  to  it,  though 
in  St.  Louis  F.  S.  &  W.  E,  Co,  v.  Tiernan,  37  Kan.  606,  15  Pac.  544, 
in  the  elaborate  opinion  of  Judge  Simpson  he  does  not  think  it  ap- 
plies to  a  director.  In  that  case  it  was  held  that  a  board  of  direc- 
tors of  a  corporation  could,  by  resolution  at  a  meeting,  fix  the  salaries 
and  order  payment  of  the  officers  of  the  company,  who  commenced 
to  work  for  the  success  of  the  enterprise  at  a  time  when  the  company 
had  no  funds,  with  a  common  understanding  and  agreement  that,  if 
they  succeeded  in  building  any  portion  of  the  road  sufficient  to  pro- 
duce a  revenue,  a  fair  compensation  should  be  paid  them  out  of  the 
revenue  so  produced,  and  such  compensation  and  payment  being  fixed 
and  ordered  paid,  long  after  the  services  were  performed.  The  same 
reasoning  was  employed  in  Bassett  v.  Fairchild,  132  Cal.  637,  64  Pac. 
1082,  52  L.  E.  A.  611  (which  goes  even  farther  and  allowed  the  claim 
to  rest  not  on  a  previous  agreement  for  compensation,  but  on  the 
nonexpectation  of  the  parties  that  the  services  were  to  be  performed 
gratuitously),  in  Stewart  v.  St.  Louis  etc.  E.  Co.,  41  Fed.  736,  and 
in  National  Loan  etc.  Co.  v.  Rockland  Co.,  36  C.  C.  A.  370,  94  Fed. 
335.  In  Rosehill  Cemetery  Co.  v.  Dempster,  223  111.  567,  79  N.  E.  276, 
it  was  held  that  a  payment  to  an  officer  for  services  before  he  became 
such  officer  was  valid  and  also  for  services  subsequently  rendered, 
but  without  the  scope  of  his  official  duties.  In  that  case  the  point 
of  view  of  the  question  veered  from  the  officer's  enforcement  of  a 
right  to  that  of  the  director's  justification  of  an  action. 

c.  For  Services  Outside  Begular  Duties. — We  have  now  arrived  at 
that  portion  of  our  subject  which  is  so  well  covered  in  the  principal 
case,  but  which  as  to  two  states  yields  an  irreconcilable  conflict.  In 
Pennsylvania  the  law  is  that  there  can  be  no  recovery  of  compensa- 
tion by  an  officer  or  director  for  services  outside  his  regular  duties 
without  an  express  contract  therefor;  in  most  of  the  other  states 
circumstances  from  which  a  contract  may  be  implied  are  sufficient; 
while  in  Alabama  it  has  been  held  that  a  director  cannot  recover 
at  all  for  any  service  outside  his  regular  duties.  In  Branch  Bank 
of  State  v.  Collins,  7  Ala.  95,  Goldthwaite,  J.,  pronounced  the  law  of 
that  state  clearly.  The  defendant  was  a  director  of  the  plaintiff  bank 
and  received  for  his  services  the  statutory  fee  of  seven  dollars  for 
each  day  he  was  engaged  in  the  discharge  of  his  duties  as  such  an 
officer.  He  was  allowed  further  and  obtained  one  thousand  dollars 
as  a  member  of  the  real  estate  committee  of  the  board,  and  the  cor- 
poration sued  for  the  return  of  the  amount.     The  court  first  empha- 
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sized  the  payment  as  a  breach  of  the  law.  In  the  face  of  a  positive 
enactment  of  what  was  to  be  paid  each  director,  a  sum  further,  it 
said,  was  drawn  and  obtained  for  the  management  of  the  real  estate 
of  the  bank,  which  was  as  much  a  duty  imposed  by  the  charter  upon 
the  directors  as  any  other  matter  confided  to  their  charge;  and  there 
was  no  pretense  for  extra  compensation  for  that  which  would  not 
«8  well  apply  to  any  other  duty.  The  court  then  uttered  the  dictum 
that,  conceding  that  some  services  could  be  performed  by  a  director 
•out  of  the  ordinary  course  of  his  duties  as  such,  yet  he  would  be 
entitled  to  no  compensation  for  them  so  long  as  his  relation  with 
the  bank  in  that  character  continued.  This  case  was  cited  and  fol- 
lowed in  Godbold  v.  Branch  Bank  at  Mobile,  11  Ala.  191,  46  Am. 
Dec.  211. 

In  Pennsylvania  this  isolation  of  the  director  is  not  carried  to  the 
extreme  length  to  which  the  Alabama  court  has  gone.  The  law  as 
laid  down  in  Althouse  v.  Cobaugh  Colliery  Co.,  227  Pa.  580,  ante, 
p.  908,  76  Atl.  316,  is  that  a  president  or  director  of  a  corporation 
■cannot  recover  on  the  basis  of  a  quantum  meruit  for  services  ren- 
dered the  corporation  of  which  he  is  an  officer  except  an  express 
contract  be  shown.  Notwithstanding  the  weight  of  authority  which 
permits  the  raising  of  presumptions  favoring  implied  contracts,  we 
•cannot  but  indorse  the  sound  principle  underlying  the  Pennsylvania 
decisions.  Chief  Justice  Woodward,  in  Kilpatrick  v.  Penrose  Ferry 
Bridge  Company,  49  Pa.  118,  88  Am.  Dec.  497,  says,  in  addition  to 
the  pithy  excerpt  to  be  found  in  the  principal  case,  that  the  salary 
or  compensation  of  corporate  officers  is  usually  fixed  by  a  by-law 
or  by  a  resolution,  either  of  the  directors  or  stockholders,  and  where 
no  salary  has  been  fixed  none  can  be  recovered;  that  corporations 
stand  upon  their  charters,  and  although  their  officers  are  in  a  certain 
sense  agents  of  the  stockholders,  they  are  also  trustees  whose  rights 
and  powers  are  regulated  by  law,  and  in  order  that  they  may  not 
consume  that  which  they  are  appointed  to  preserve,  their  compensa- 
tion must  be  expressly  appointed  before  it  can  be  recovered  by  action 
at  law.  It  would  be  idle  to  trace  the  list  of  Pennsylvania  decisions, 
some  of  which  are  set  out  in  the  principal  case,  but  reference  is  called 
for  to  Martindale  v.  Wilson  Cass  Co.,  134  Pa.  348,  19  Am.  St.  Eep. 
706,  19  Atl.  680,  because  an  effort  was  made  to  distinguish  it  from 
the  principal  case,  on  the  ground  that  it  was  an  action  for  compensa- 
tion for  services  not  outside  the  regular  duties  of  the  officer.  The 
court  disposed  of  the  distinction  easily  by  pointing  out  that  though 
the  distinction  was  apparent,  it  marked  no  substantial  difference  with 
respect  to  rule  or  policy,  and  that  there  was  quite  as  much  reason 
for  requiring  a  corporate  officer  to  show  an  express  contract  for  com- 
pensation as  a  condition  of  recovery  in  one  case  as  there  was  in  the 
other.  The  direct  authority  on  the  point  of  compensation  for  extra 
services  cited  by  the  court  was  Brophy  v.  American  Brewing  Co.,  211 
Pa.  596,  61  Atl.  123. 

In  most  other  jurisdictions,  however,  a  more  liberal,  if  not  a  more 
prudent,  rule  obtains,  and  if  the  officer  or  director  can  show  an  im- 
plied contract,  he  may  recover  for  services  not  part  of  his  regular 
official  duties.  To  render  a  party  liable  as  a  debtor  under  an  implied 
promise,  it  must  be  shown,  not  only  that  the  services  were  valuable, 
but  also  that  they  were  rendered  under  such  circumstances  as  to  raise 
the  fair  presumption,  that  the  parties  intended  and  understood  that 
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they  were  to  be  paid  for;  or,  at  least,  that  the  circumstances  were 
SHCh  that  a  reasonable  man  in  the  same  situation  with  the  person 
who  receives  and  is  benefited  by  them  would  and  ought  to  under- 
stand that  compensation  was  to  be  paid  for  them:  Pew  v.  First  Nat, 
Bank,  130  Mass.  391.  Although  this  is  plain  reading  enough,  it  is 
put  still  more  clearly  and  indubitably  in  Corinne  Mill,  Canal  &  Stock 
€o.  V,  Toponce,  152  U.  S.  405,  14  Sup.  Ct.  Eep.  632,  38  L.  ed.  493, 
which  was  a  case  of  a  general  manager  of  a  corporation,  who  was 
also  vice-president  and  director,  suing  for  compensation  in  the  first- 
named  character,  and  it  was  held  that  as  his  services  were  clearly 
■outside  his  duties  as  either  director  or  vice-president,  and  it  was 
proved  they  were  rendered  under  such  circumstances  as  to  raise  the 
presumption  of  an  implied  promise  to  pay  for  them  on  the  part  of 
the  corporation,  he  was  entitled  to  recover.  It  must  be  borne  in 
mind,  however,  that  the  mere  fact  of  the  rendition  of  the  services 
does  not  per  se  raise  a  presumption  that  they  are  to  be  paid  for, 
even  though  the  services  rendered  are  beyond  those  which  ordinarily 
belong  to  the  oflSce  and  beyond  the  scope  of  the  duties  defined  as 
belonging  to  that  particular  oflSce:  Gill  v.  New  York  Cab.  Co.,  48  Hun, 
524,  1  N.  Y.  Supp.  202;  Motley  v.  First  State  Bank  of  Vicksburg, 
154  Mich.  676,  118  N.  W.  486.  In  all  the  states  where  decisions  have 
"been  recorded,  except  the  two  mentioned  above,  Alabama  and  Penn- 
«ylvania,  there  has  been  a  practical  uniformity  of  decision,  which  is 
•crystallized  in  Morawetz  on  Private  Corporations  in  section  508  as 
follows:  "It  would  be  contrary  to  established  principles  to  allow  the 
directors  or  other  agents  of  a  corporation  to  fix  their  own  compen- 
sation for  services  rendered  to  the  company.  Directors  are  not  en- 
titled to  any  compensation  for  their  official  services  as  directors, 
unless  compensation  is  provided  for  by  the  charter  or  the  by-laws 
adopted  by  the  majority.  But  if  a  director  is  properly  employed  to 
perform  services  which  do  not  pertain  to  his  office  as  director,  he  is 
entitled  to  such  compensation  as  has  been  agreed  upon,  or  as  the  ser- 
vices are  reasonably  worth."  It  follows  that  the  amount  of  the  com- 
pensation need  not  be  first  arranged  for:  Bed  Bud  Eealty  Co.  v.  South 
(Ark.),  131  S.  W.  340;  Bassett  v.  Fairchild,  132  Cal.  637,  64  Pac. 
1082,  52  L.  E.  A.  611;  Arapahoe  Invest.  Co.  v.  Piatt,  5  Colo.  App. 
515,  39  Pac.  584;  New  York  etc.  E.  Co.  v.  Ketchum,  27  Conn.  170; 
Edwards  v.  Fargo  &  S.  Ey.  Co.,  4  Dak.  549,  33  N.  W.  100;  Cheeney 
v.  Lafayette  etc.  E.  Co.,  68  111.  570,  18  Am.  Eep.  584;  Chicago  Maca- 
roni Mfg.  Co.  V.  Boggiano,  202  111.  312,  67  N.  E.  17;  Brown  v.  Cres- 
ton  Ice  Co.,  113  Iowa,  615,  85  N.  W.  750;  Louisville  Bldg.  Assn.  v. 
Hegan  (Ky.),  49  S.  W.  796;  New  Orleans  etc.  Packet  Co.  v.  Brown, 
36  La.  Ann.  138,  51  Am.  Eep.  5;  Santa  Clara  Min.  Assn.  v.  Meredith, 
49  Md.  389,  33  Am.  Eep.  264;  Ten  Eyck  v.  Pontiac  etc.  E.  Co.,  74 
Mich.  226,  16  Am.  St.  Eep.  633,  41  N.  W.  405,  3  L.  E.  A.  378;  Dodge 
v.  Lansing  and  Suburban  Traction  Co.,  152  Mich.  100,  115  N.  W. 
1004;  Notley  v.  First  State  Bank  of  Vicksburg,  154  Mich.  676,  118 
N.  W.  486;  Eogers  v.  Hastings  etc.  E.  Co.,  22  Minn.  25;  Shackleford 
V.  New  Orleans  etc.  Ey.  Co.,  37  Miss.  202;  Taussig  v.  St.  Louis  &  K. 
E.  Co.,  186  Mo.  2G9,  85  S.  W.  378;  Severson  v.  Bi-Metallic  Extension 
Min.  Co.,  18  Mont.  13,  44  Pac.  79;  Chandler  v.  Monmouth  Bank,  13 
N.  J.  L.  255;  Outterson  v.  Fonda  Lake  Paper  Co.,  20  N.  Y.  Supp.  980; 
Hooke  V.  Financier  Co.,  99  App.  Div.  186,  90  N.  Y.  Supp.  1012;  Wood 
V,  Lost  Lake  Mfg.  Co.,  23  Or.  20,  37  Am.  St.  Eep.  651,  23  Pac.  848; 
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Baines  v.  Coos  Bay  etc.  Nav.  Co.,  41  Or.  135,  68  Pac.  397;  Flynn  t. 
Columbus  Club,  21  R.  I.  534,  45  Atl.  551;  Reeve  v.  Harris  (Tenn.  Ch. 
App.),  50  S.  W.  658;  Henry  v.  Rutland  etc.  Ry.  Co.,  27  Vt.  435;  Dial 
V.  Inland  Logging  Co.,  52  Wash.  81,  100  Pac.  157;  Argo  Mfg.  Co.  r. 
Parker,  52  Wash.  100,  100  Pae.  188;  Watts  v.  West  Virginia  Southern 
B.  Co.,  48  W.  Va.  262,  37  S.  E.  700;  Lowe  v.  Ring,  115  Wis.  575,  92 
N.  W.  238.  From  what  we  have  shown,  the  foundation  for  the  claim 
of  the  oflScer  must  be  that  the  service  rendered  was  outside  of  his 
regular  duties,  almost  as  were  shown  in  the  principal  ease,  which  if 
decided  anywhere  else  than  in  the  two  excepted  states  would  have 
resulted  in  his  favor.  The  point  of  the  work  being  extra  and  not 
done  gratuitously  is  emphasized  in  Brown  v.  Republican  Mountain 
Silver  Mines,  17  Colo.  421,  30  Pae.  66,  16  L.  R.  A.  426,  and  Corinne 
Mill,  Canal  &  Stock  Co.  v.  Toponce,  152  U.  S.  405,  14  Sup.  Ct.  Rep.  632, 
38  L.  ed.  493;  and  in  a  late  case,  Friedrichs  v.  Friedrichs,  Young  & 
Taney,  126  La.  689,  52  South.  996,  it  is  laid  down  that  a  stockholder  of 
a  corporation,  who  is  likewise  vice-president  without  salary,  is  not  pre- 
cluded by  the  fact  of  being  stockholder  and  officer  from  being  em- 
ployed as  a  salesman  for  the  corporation  at  a  reasonable  salary,  and 
if  he  performs  his  duties  as  such,  he  is  entitled  to  his  salary  as  such 
with  privilege  securing  the  same  like  any  third  person  would  do  who 
would  perform  such  service.  In  re  Gouverneur  Pub.  Co.,  168  Fed.  113, 
collects  the  cases  showing  that  a  binding  contract  for  compensation 
for  services  outside  of  his  official  duties  may  be  made  with  an  officer 
without  any  formal  resolution  to  that  effect,  citing  the  well-known 
cases  of  Bagley  v.  Carthage,  W.  &  S.  H.  B.  Co.,  165  N.  Y.  179,  58 
N.  E.  895,  Corinne  Mill,  Canal  &  Stock  Co.  v.  Toponce,  152  U.  S.  405, 
14  Sup.  Ct.  Rep.  632,  38  L.  ed.  493,  and  Bogart  v.  New  York  &  L.  I.  R. 
Co.,  118  App.  Div.  50,  102  N.  Y.  Supp.  1093.  The  opinion  says  that 
whatever  may  have  been  said  in  prior  cases,  such  was  now  the  settled 
law  of  the  state  of  New  York  and  of  the  United  States  courts.  But 
where  there  is  no  agreement,  express  or  implied,  and  nothing  in  either 
charter,  by-laws  or  resolution  to  justify  it,  a  director  who  also  per- 
forms the  secretarial  work  cannot  recover  compensation  for  it:  Sil- 
verton  Min.  Co.  v.  Haughwout,  44  Colo.  173,  96  Pac.  974.  In  Bell 
v.  Peper  Tobacco  Warehouse  Co.,  205  Mo.  475,  103  S.  W.  1014,  it  was 
laid  down  that  where  an  express  contract  is  relied  on  by  the  officer, 
the  onus  of  proof  is  on  him,  as  in  the  absence  of  such  a  contract  his 
claim  must  be  for  the  quantum  meruit  for  extra  services. 

d.  The  Amount. — If  the  rate  of  remuneration  is  fixed  by  the  con- 
tract, that  rate  will,  of  course,  prevail.  Where  the  officer  becomes 
entitled  to  compensation,  no  rate  having  been  fixed,  he  can  recover 
whatever  reasonable  sum  his  services  are  worth.  The  majority  of 
the  cases  cited  under  the  last  preceding  heading  carry  with  them  the 
rule  as  to  quantum  meruit,  and  the  officer  can  utilize  as  evidence 
either  the  amount  of  compensation  paid  to  previous  incumbents  of 
the  office  or  otherwise  by  a  description  of  his  duties  what  the  services 
are  reasonably  worth. 

V.     Summary. 

From  the  foregoing  remarks,  it  will  be  recognized  that  there  are 
doubts  and  differences  in  the  laws,  where  there  should  be  none.  la 
the  application  of  the  trustee  doctrine  of  the  courts  of  equity  there 
should  be  no  hesitancy,  and  we  take  it  it  would  be  a  comparatively 
easy  task  to  persuade  the  various  jurisdictions  to  a  uniformity  which 
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would  result  in  a  universal  law  embodying  these  propositions  where 
the  oflScer  was  a  stockholder  in  the  corporation,  for  where  he  is  not 
the  law  as  it  stands  is  already  uniform:  1.  Every  officer  is  to  be 
presumed  to  be  serving  his  corporation  gratuitously;  2.  Officer  to  in- 
clude presidents,  directors,  managers,  superintendents,  treasurers,  sec- 
retaries and  generally  all  those  in  the  service  of  corporations  who 
occupy  such  offices  under  other  names;  3.  The  presumption  to  be  re- 
butted only  by  contract  in  writing;  4.  The  contract  to  be  in  regard 
of  services  to  be  rendered  only;  5.  On  the  succession  to  office  as  from 
vice-president  to  president  or  the  extension  of  terms,  similar  contracts 
to  be  executed;  6.  No  moneys  expended  by  officers  without  authority 
in  writing  to  be  recouped;  7.  Contracts  in  writing  to  be  necessary  for 
service  to  be  rendered  outside  the  scope  of  ordinary  duties.  With 
these  suggested  safeguards  the  writer  expresses  the  opinion  that  the 
business  of  corporations  could  be  conducted  with  greater  ease  and 
safety,  while  the  dangers  of  masterful  directors  overshadowing  the 
board,  headstrong  presidents  involving  the  corporation  in  litigation, 
and  mercenary  officers  plundering  their  cestuis  que  trustent  would  be 
reduced  to  that  Utopian  minimum  which  would  equally  diminish  the 
scale  of  litigation  and  increase  th«  confidence  of  the  people  in  our 
business  institutions. 
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BATTEY  V.  LUNT,  MOSS  &  CO. 

[30  E.  I.  1,  73  Atl.  353.] 

AGENCY. — ^An  Undisclosed  Principal  may  Sue  on  a  Contract 
made  by  his  agent,     (p.  926.) 

AGENCY  —  Undisclosed  Principal. — ^Evidence  is  Admissible  in 
an  action  to  enforce  a  written  contract  to  show  that  the  person  who 
signed  it  did  so  as  agent  of  the  plaintiff,     (p.  927.) 

SALE. — ^A  Warranty  in  a  Contract  for  the  Sale  of  an  engine 
that  the  machine  will  do  good  work  when  properly  handled  is  entirely 
separate  and  independent  of  a  provision  that  in  case  of  broken  or  use- 
less parts  the  seller  will  repair  without  charge  on  return  of  the  engine 
to  the  factory,  and  the  latter  in  no  way  constitutes  an  exception  to 
or  limitation  upon  the  former,     (p.  927.) 

Page  &  Gushing,  for  the  plaintiff. 

Terence  M.  O'Reilly  and  James  E.  Smith,  for  the  defend- 
ant. 

2  BLODGETT,  J.  After  verdict  for  the  plaintiff  for  three 
hundred  dollars  damages  for  breach  of  a  warraijty,  in  a  con- 
tract for  the  purchase  of  a  gasoline  engine,  that  **This  joa- 
chine  will  do  good  work  when  properly  handled,"  and  the 
denial  of  a  motion  for  a  new  trial  by  the  superior  court,  the 
defendant  has  brought  his  bill  of  exceptions  here. 

The  contract  of  purchase  was  signed  by  John  A.  Battey, 
Jr.,  in  his  own  name,  and  the  first  ground  of  error  alleged 
is  that  the  present  plaintiff,  his  father,  could  not  recover 
thereon.  It  was  undisputed  that  the  father  was  the  pro- 
prietor of  the  business,  and  that  his  son  had  acted  in  his  be- 
half for  many  years.  The  price  of  the  engine  and  mill 
contended  for  was  paid  by  the  check  of  the  father.  It  is 
well  settled  that  an  undisclosed  principal  may  sue  on  a  con- 
tract made  by  his  agent.  In  Ford  v.  Williams,  21  How.  287, 
16  L.  ed.  36,  it  is  said:  "The  contract  of  the  agent  is  the 

(926) 
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contract  of  the  principal  and  he  may  sue  or  be  sued  thereon, 
though  not  named  therein;  and  notwithstanding  the  rule  of 
law  that  an  agreement  reduced  to  writing  may  not  be  con- 
tradicted or  varied  by  parol,  it  is  well  settled  that  the  prin- 
cipal may  show  that  the  agent  who  made  the  contract  in  his- 

own  name  was  acting  for  him The  array  of  cases  and 

treatises  cited  by  the  plaintiff's  counsel  shows  conclusively 
that  this  question  is  settled,  not  only  by  the  courts  of  Eng- 
land and  many  of  the  states,  but  by  this  court."  And  see 
New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Banlv,  6  How.  344,. 
12  L.  ed.  465,  and  cases  cited.  There  was  no  error  in  admit- 
ting evidence  that  the  son  in  fact  signed  the  contract  on  be- 
half of  and  as  agent  of  his  father. 

There  is  no  ground  for  the  exception  to  the  charge  of  the 
trial  justice,  as  follows:  "Neither  does  the  second  which  pro- 
vides that  'Any  part  or  parts  being  broken  or  useless,  the 
purchaser  may  have  the  privilege  of  sending  engine  to  factory 
where  it  will  be  repaired  without  charge.'  The  charge  isn't 
that  the  engine  needed  repairing;  the  charge  was  that  the 
engine  was  not  good,  was  not  suited  to  do  the  work  which  it 
was  sold  for  and  was  worthless ;  that  is  what  the  plaintiff  says. 
Not  that  it  needed  repairing,  but  the  machine  and  engine  sold 
to  them  wasn't  good  for  anything;  and,  of  course,  that  part 
^  which  applies  to  the  repairing  was  not  applicable  to  this 
plaintiff's  case." 

Exception  was  also  taken  to  the  refusal  to  charge  the  jury : 
"That  the  plaintiff'  is  bound  by  the  terms  set  forth  in  the 
warranty  as  to  returning  to  factory  before  bringing  suit." 
The  contention  of  the  defendant,  that  this  was  a  condition 
precedent,  is  unfounded,  and  this  objection  is  overruled. 
The  warranty  on  which  the  action  is  based  is  entirely  separate 
and  independent  of  this  provision,  and  the  latter  in  no  way 
constitutes  an  exception  to  or  a  limitation  upon  it. 

The  remaining  request  to  charge,  if  now  pressed,  was  upon 
an  immaterial  issue,  and  does  not  affect  the  merits  of  this 
case. 

The  evidence  was  conflicting,  and  the  questions  of  the  cap- 
ability and  the  worthlessness  of  the  engine  and  machine  were 
properly  left  to  the  jury,  who  have  decided  the  issues  so  sub- 
mitted to  them  in  favor  of  the  plaintiff.  We  see  no  sufficient 
reason  to  disturb  their  finding. 

Defendant's  exceptions  overruled,  and  case  remitted  to  the 
superior  court  with  direction  to  enter  judgment  on  the  ver- 
dict. 


Suits  by  Undisclosed  Principals  on  Contracts  Made  by  Their  Agents 
are  considered  in  the  note  to  Powell  v.  "Wade,  55  Am.  St.  Eep.  915. 
That  an  undisclosed  principal  may  sue  on  a  contract  made  by  an  agent, 
Bee  Western  Union  Tel.  Co.  v.  Northcutt,  158  Ala.  539,  132  Am.  St. 
Eep.  38;  Frazier  v.  Poindexter,  78  Ark.  241,  115  Am.  St.  Rep.  33. 
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HENRY  V.  CHERRY  &  WEBB. 

[30  E.  I.  13,  73  Atl.  97.] 

LIBEL. — The  Publication  of  a  Person's  Photograpb  as  part  of 
an  advertisement,  without  malice,  or  anything  defamatory,  scandalous 
or  untruthful,  is  not  libelous,     (p.  932.) 

PRIVACY. — ^If  the  Bight  of  Privacy  Exists  and  has  Been  Becog- 
nlzed  by  the  law,  it  must  be  as  a  personal  tort  right,  not  a  right  of 
property.  The  gravamen  of  the  offense  in  riolating  the  right  is  in- 
terference with  the  seclusion  of  the  individual,  and  not  the  publica- 
tion of  the  information  or  photograph,     (p.  937.) 

PRIVACY. — If  the  Publication  of  a  Photograph  is  an  ingre- 
dient of  an  action  for  a  violation  of  the  right  of  privacy,  the  proper 
count  would  be  trespass  on  the  case  for  an  indirect  injury  to  the 
person,  as  in  libel  and  slander,     (p.  937.) 

CONSTITUTIONAL  LAW — Power  of  Legislature. — Except  as 
expressly  limited  by  the  state  and  United  States  constitutions,  the 
general  assembly  of  a  state  exercises  all  the  legislative  powers  of 
sovereignty  possessed  by  the  British  parliament,  which  is  all-power- 
ful,    (p.  941.) 

OONSTITTTTIONAL  LAW— Natural  Bights. — There  is  no  room 
in  our  constitutional  theory  for  any  transcendent  right  or  instinct 
of  nature  except  as  guaranteed  by  that  constitution,     (p.  942.) 

CONSTITUTIONAL  LAW. — The  Difference  Between  the  De- 
partments of  government  is,  "that  the  legislature  makes,  the  execu- 
tive executes,  and  the  judiciary  construe  the  law."     (p.  945.) 

CONSTITUTIONAL  LAW— Provision  for  Bemedies  not  Self- 
executing. — The  constitutional  provision  giving  a  remedy  for  every  in- 
jury is  not  self-executing,  but  requires  legislative  assistance,     (p.  946.) 

CONSTITUTIONAL  LAW— Legislative  Function  of  Judiciary. 
Inaction  upon  the  part  of  the  legislature,  however  long  continued, 
cannot  confer  legislative  functions  upon  the  judiciary,     (p.  948.) 

CONSTITUTIONAL  LAW.— The  Terms  of  a  Constitution  must 
be  Interpreted  as  they  were  understood  at  the  time  of  its  adoption, 
(p.  948.) 

CONSTITUTIONAL  LAW. — A  Court  is  not  at  Liberty  to  Con- 
strue into  the  constitution  new  principles  which  did  not  exist  at  the 
time  of  the  adoption  of  the  constitution,     (p.  948.) 

CONSTITUTIONAL  LAW.— When  the  Form  of  Words  Used  in 
a  constitution  is  borrowed  from  an  older  source,  it  comes  laden  with 
its  previous  meaning,     (p.  948.) 

PRIVACY. — The  Eight  of  Privacy  Finds  No  Support  in  the 
law  of  nuisance  or  of  assault  or  of  libel,     (p.  952.) 

PRIVACY.— A  Person  has  not  a  Bight  of  Privacy  for  the  in- 
vasion of  which  an  action  for  damages  lies  at  the  common  law.  (p. 
952.) 

PBIVACY. — The  Publication  of  a  Person's  Photograph  for 
advertising  purposes  is  not  actionable  as  an  invasion  of  the  right  of 
privacy,     (p.  952.) 

Bassett  &  Raymond  and  Russell  W.   Richmond,  for  the 
plaintiff. 

Edwards  &  Ansrell,  Seeber  Edwards  and  Francis  B.  Keeney, 
for  the  defendant. 
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**  DUBOIS,  C.  J.  This  is  an  action  of  trespass  vi  et 
armis,  brought  by  the  plaintiff  in  the  superior  court.  The 
material  portion  of  the  plaintiff's  declaration,  in  two  counts, 
reads  as  follows: 

"First  Count.  For  that  at  the  time  of  the  committing  of 
the  grievances  hereinafter  complained  of  the  defendants  were 
■engaged  in  a  general  mercantile  business  of  buying  and  sell- 
ing dry-goods,  ladies '  garments,  etc.,  in  said  city  of  Providence, 
and  extensively  advertised  their  wares  and  merchandise  in 
the  public  newspapers  published  in  said  Providence;  that  on 
the  tenth  day  of  April,  A.  D.  1908,  the  defendants,  with 
force  and  arms,  invaded  the  plaintiff's  right  of  privacy,  in 
this,  to  wit,  that  they  published  in  connection  with  their 
aforesaid  advertisements  a  likeness  or  picture  of  the  plaintiff 
in  the  issue  of  the  ***  'Providence  Evening  Bulletin'  of  that 
date,  which  said  paper  is  one  of  the  public  newspapers  in  said 
Providence  and  has  a  large  and  extensive  circulation  through- 
out said  city  and  state.  That  said  picture  or  likeness  of  the 
plaintiff  was  easily  recognized  by  his  friends  and  acquaint- 
ances; that  the  plaintiff  was  pictured  as  seated  in  an  auto- 
mobile, apparently  driving  the  same,  and  also  in  said  picture 
were  several  other  persons,  represented  as  sitting  in  the  rear 
•seat  of  said  automobile;  that  the  said  picture  or  likeness  ap- 
peared in  a  prominent  place  in  said  newspaper  and  was  likely 
to  and  did  attract  much  attention.  Below  the  picture,  in 
heavy  black  type,  were  the  words  'Only  10.50' —  and  below 
on  the  next  line,  in  heavy  display  type,  were  the  words — '  The 
auto  coats  worn  by  above  autoists  are  water-proof.  Made 
of  fine  quality  silk  mohair — 10.50 — in  four  colors.'  And  the 
plaintiff  avers  that  he  is  not  a  public  character  and  has  in 
no  way  waived  his  right  of  privacy,  and  that  the  defendants 
then  and  there,  to  wit,  on  said  tenth  day  of  April,  A.  D.  1908, 
"without  the  knowledge  and  consent  of  the  plaintiff  and  know- 
ing that  they  had  no  authority  so  to  do,  caused  said  likeness 
or  picture  of  the  plaintiff  to  be  published  in  said  'Evening 
Bulletin,'  which  said  publication  tended  to  and  did  make  the 
plaintiff  the  object  of  much  scoff,  ridicule  and  public  comment, 
■contrary  to  the  plaintiff's  right  of  privacy  in  the  premises 
so  far  as  the  acts  of  the  defendants  were  concerned.  And 
the  plaintiff  avers  that  the  said  publication  was  a  trespass 
upon  his  said  right  of  privacy,  and  as  a  result  of  said  invasion 
of  his  right  of  privacy  by  the  defendants  as  aforesaid  he  has 
been  made  the  object  of  much  ridicule,  scoff  and  gibes  by 
those  of  his  friends  and  acquaintances  who  have  recognized 
his  likeness  in  said  publication,  and  has  suffered  great  mental 
anguish,  all  of  which  the  defendants  did  against  the  peace 
and  to  the  damage  of  the  plaintiff,  as  he  says,  one  thousand 
•dollars,  as  laid  in  his  writ  dated  the  twenty-first  day  of  April, 
A.  D.  1908. 
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"Second  Count.  For  that,  at  said  Providence,  on  the 
tenth  day  of  April,  A,  D.  1908,  the  defendants  then  and  there 
published  in  the  'Evening  Bulletin,'  a  public  newspaper 
printed  in  said  Providence  and  having  a  large  circulation 
throughout  **  said  city  and  state,  a  picture  or  likeness  of 
the  plaintiff  that  would  be  and  was  recognized  by  the  friends 
and  acquaintances  of  the  plaintiff;  that  in  such  picture  the 
plaintiff  was  represented  as  apparently  driving  an  automo- 
bile, in  which  were  seated  several  other  persons ;  that  beneath 
said  picture,  in  heavy  black  type,  were  the  words — 'Only 
10.50' — and  below  on  the  next  line,  in  heavy  display  type,  were 
the  words :  *  The  auto  coats  worn  by  above  autoists  are  water- 
proof. Made  of  fine  quality  silk  mohair — 10.50 — in  four 
colors.'  That  said  picture  was  'featured'  in  a  prominent  place 
in  said  newspaper  and  tended  to  and  did  attract  much  atten- 
tion. That  said  picture  or  likeness  of  the  plaintiff,  taken 
in  connection  with  the  words  inserted  beneath  it  (which  said 
■words  are  above  referred  to  in  this  count),  tended  to  and  did 
expose  the  plaintiff  to  unwarranted  humiliation  and  to  scoff, 
jeers  and  gibes  of  his  friends  and  acquaintances  who  recog- 
nized the  said  likeness  or  picture  of  the  plaintiff.  And  the 
plaintiff  avers  that  said  publication  of  his  said  likeness  or 
picture  and  of  the  words  of  the  advertisement  in  connection 
therewith,  hereinbefore  referred  to,  was  without  his  knowl- 
edge or  consent,  and  was  wholly  unwarranted  on  the  part  of 
said  defendants,  and  that  by  reason  of  said  unwarranted 
publication  of  his  said  likeness  or  picture  as  aforesaid  he  has 
been  subjected  to  great  humiliation  and  held  up  to  publie 
ridicule  and  has  suffered  mental  anguish  therefrom. 

"To  the  damage  of  the  plaintiff,  as  he  says,  one  thousand 
dollars,  as  laid  in  his  writ  dated  the  twenty-first  day  of  April, 
A.  D.  1908." 

To  this  declaration  the  defendants  demurred,  upon  the  fol- 
lowing grounds: 

"First.  The  form  of  action  should  be  trespass  on  the  case 
and  not  trespass,  as  declared  upon" — and  to  the  first  count 
for  the  reasons  following: 

"First.    Said  count  sets  forth  no  cause  of  action. 

"Second.  Said  count  alleges  no  right  for  the  invasion  of 
which  the  plaintiff  is  entitled  to  recover  damages  against  the 
defendants. 

' '  Third.  The  law  does  not  regard  the  right  of  privacy  as  a 
right  for  the  invasion  of  which  a  person  is  entitled  to  recover 
^"^  damages" — and  to  the  second  count  for  the  following 
causes : 

"First.  Said  count  is  indefinite  and  uncertain  in  its  state- 
ment of  the  cause  of  action,  and  it  is  impossible  therefrom  to 
determine  whether  the  plaintiff  relies  upon  an  action  for  al- 
leged libel,  or  for  an  alleged  invasion  of,  his  right  of  privacy. 
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"Second.  Said  count  states  no  cause  of  action  against  the 
defendants. 

*  *  Third.  If  the  plaintiff  relies  upon  an  action  for  libel,  the 
alleged  publication  is  not  defamatory. 

"Fourth.  If  the  plaintiff  relies  upon  an  action  for  libel,  the 
alleged  publication  is  not  libelous  per  se  and  said  count  con- 
tains no  averment  of  special  damages. 

"Fifth.  Said  count  alleges  no  right  for  the  invasion  of 
which  by  the  defendants  the  plaintiff  is  entitled  to  recover 
damages  against  the  defendants  " — ^whereupon  a  justice  of 
the  superior  court  entered  the  following  order  of  certification : 

"This  cause  being  before  the  court  for  hearing  upon  the 
defendant's  demurrer  to  the  plaintiff's  declaration,  and  there- 
upon certain  questions  of  law  arising  which,  in  the  opinion 
of  the  court,  are  of  such  doubt  and  importance  and  so  affect 
the  merits  of  the  controversy  that  they  ought  to  be  determined 
by  the  supreme  court  before  further  proceedings,  it  is  ordered 
that  the  following  questions  be  certified  to  the  supreme  court 
under  the  provisions  of  section  478  of  Court  and  Practice  Act, 
namely : 

"First.  Has  a  person  at  common  law  a  right  designated  as 
a  right  of  privacy,  for  the  invasion  of  which  an  action  for 
damages  lies? 

"Second.  Is  the  unwarranted  publication  of  a  person's 
photograph  for  advertising  purposes  actionable  at  common 
law  where  the  only  injury  alleged  is  that  of  mental  suffer- 
ing?" 

The  provisions  of  the  Court  and  Practice  Act,  section  478, 
under  which  the  questions  have  been  certified  for  our  deter- 
mination, are  as  follows: 

"Sec.  478.  If  in  any  proceeding,  civil  or  criminal,  in  the 
superior  court  or  in  any  district  court,  prior  to  the  trial  thereof 
on  its  merits,  any  question  of  law  shall  arise  which  in  the 
opinion  of  the  court  is  of  such  doubt  and  importance,  and 
so  affects  the  merits  of  the  controversy  that  it  ought  to  be 
determined  ^*  by  the  supreme  court  before  further  proceed- 
ings, or  if  a  motion  in  arrest  of  judgment  be  made,  the  court 
in  which  the  cause  is  pending  may  certify  such  question  or 
motion  to  the  supreme  court  for  that  purpose  and  stay  all 
further  proceedings  until  the  question  is  heard  and  deter- 
mined." 

Treating  the  first  question  literally,  it  might  easily  be  an- 
swered in  the  negative;  for  we  are  unable  to  find  any  opinion, 
decision,  or  dictum  which  determines  that  such  a  right  was  so 
designated  at  common  law;  but  we  are  unwilling  to  dismiss  so 
important  and  interesting  a  question  upon  such  a  technical 
ground.  We  prefer  to  treat  both  of  the  questions  as  broadly 
as  possible,  within  the  limits  of  the  case  in  which  they  have 
arisen.     Perhaps  the  questions  may  as  well  be  considered  as 
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if  they  read :  Has  a  person  a  right  of  privacy,  for  the  invasion 
of  which  an  action  for  damages  lies  at  common  law?  Is  the 
unwarranted  publication  of  a  person's  photograph  for  ad- 
vertising purposes  an  invasion  of  such  right,  and  can  an  ac- 
tion for  such  an  invasion  be  maintained  at  common  law  where 
the  only  injury  alleged  is  that  of  mental  suffering? 

It  is  apparent  that  if  the  first  question  should  be  answered 
in  the  negative  no  necessity  would  exist  for  answering  the 
others;  and  that  if  the  first  should  be  answered  affirmatively 
and  the  second  in  the  negative,  it  would  then  become  un- 
necessary to  answer  the  third.  The  consideration  of  the  case 
may  be  simplified  by  eliminating  the  second  count  of  the 
declaration,  which,  as  claimed  by  the  plaintiff,  charges  the 
defendants  with  libel.  **A  libel  is  a  malicious  defamation 
expressed  in  printing  or  writing,  or  by  signs,  pictures,  etc., 
tending  to  injure  the  reputation  of  another,  and  thereby  ex- 
posing such  person  to  public  hatred,  contempt,  or  ridicule. 
And  an  action  on  the  case  is  maintainable  against  any  person 
who  falsely  and  maliciously  publishes  any  libel  against  an- 
other": 2  Selwyn's  Nisi  Prius,  7th  Am.  ed.,  *1045.  It  is 
perfectly  clear,  upon  inspecting  the  second  count,  that  noth- 
ing therein  contained  charges  the  defendants  with  malice  or 
with  the  publication  of  anything  defamatory,  scandalous,  or 
otherwise  than  the  exact  truth.  Such  a  count  cannot  be  re- 
garded as  charging  libel  against  the  defendants ;  and  as  they 
have  demurred  to  the  same,  as  aforesaid,  *^  and  as  the  same  is 
clearly  bad  on  demurrer,  it  may  be  disregarded  in  the  further 
consideration  of  the  case. 

It  must  be  conceded  at  the  outset  that  the  common  law 
recognizes  sundry  personal  rights  and  privileges,  and  gives  a 
right  of  action  for  interference  with  the  same,  and  that  some 
of  these  rights  so  recognized  include  immunity  from  intrusion. 
But,  as  we  understand  the  question,  the  right  of  privacy  there- 
in alluded  to  contemplates  a  simple  right,  uncomplicated  with 
and  uninfluenced  by  other  rights ;  as,  for  example,  the  right  to 
liberty,  property,  or  reputation. 

The  theory  that  everyone  has  a  right  to  privacy;  that  the 
same  is  a  personal  right,  growing  out  of  the  inviolability  of  the 
person,  defined  by  Judge  Cooley  in  his  work  on  Torts,  second 
edition,  page  29,  as:  "Personal  Immunity.  The  right  to  one's 
person  may  be  said  to  be  a  right  of  complete  immunity :  to  be 
let  alone";  and  that  a  person  is  entitled  to  relief  at  law  or  in 
equity  for  an  invasion  of  the  same,  is  generally  understood  to 
have  been  first  publicly  advanced  in  an  article  entitled,  ''The 
Right  to  Privacy,"  published  in  4  Harvard  Law  Review,  193 
(December,  1890),  wherein  some  of  the  necessities  for  invoking 
such  relief  are  set  out,  as  follows : 

"Recent  inventions  and  business  methods  call  attention  to 
the  next  step  which  must  be  taken  for  the  protection  of  the 
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person,  and  for  securing  to  the  individual  what  Judge  Cooley 
calls  the  right  'to  be  let  alone.'  Instantaneous  photographs 
and  newspaper  enterprise  have  invaded  the  sacred  precincts 
of  private  and  domestic  life ;  and  numerous  mechanical  devices 
threaten  to  make  good  the  prediction  that  'what  is  whispered 
in  the  closet  shall  be  proclaimed  from  the  housetops.'  For 
years  there  has  been  a  feeling  that  the  law  must  afford  some 
remedy  for  the  unauthorized  circulation  of  portraits  of  private 
persons ;  and  the  evil  of  the  invasion  of  privacy  by  the  news- 
papers, long  keenly  felt,  has  been  but  recently  discussed  by  an 
able  writer.  The  alleged  facts  of  a  somewhat  notorious  case 
brought  before  an  inferior  tribunal  in  New  York  a  few  months 
ago  directly  involved  the  consideration  of  the  right  of  circulat- 
ing portraits ;  and  the  question  whether  our  law  will  recognize 
and  protect  the  ^^  right  to  privacy  in  this  and  in  other  re- 
spects must  soon  come  before  our  courts  for  consideration. 

' '  Of  the  desirability — ^indeed  of  the  necessity — of  some  such 
protection,  there  can,  it  is  believed,  be  no  doubt.  The  press  is 
overstepping  in  every  direction  the  obvious  bounds  of  pro- 
priety and  of  decency.  Gossip  is  no  longer  the  resource  of  the 
idle  and  of  the  vicious,  but  has  become  a  trade,  which  is  pur- 
sued with  industry  as  well  as  effrontery.  To  satisfy  a  prurient 
taste,  the  details  of  sexual  relations  are  spread  broadcast  in  the 
columns  of  the  daily  papers.  To  occupy  the  indolent,  column 
upon  column  is  filled  with  idle  gossip,  which  can  only  be  pro- 
cured by  intrusion  upon  the  domestic  circle.  The  intensity 
and  complexity  of  life,  attendant  upon  advancing  civilization, 
have  rendered  necessary  some  retreat  from  the  world,  and  man, 
under  the  refining  influence  of  culture,  has  become  more  sensi- 
tive to  publicity,  so  that  solitude  and  privacy  have  become 
more  essential  to  the  individual;  but  modem  enterprise  and 
invention  have,  through  invasions  upon  his  privacy,  subjected 
him  to  mental  pain  and  distress,  far  greater  than  could  be  in- 
flicted by  mere  bodily  injury.  Nor  is  the  harm  wrought  by 
such  invasions  confined  to  the  suffering  of  those  who  may  be 
made  the  subjects  of  journalistic  or  other  enterprise.  In  this, 
as  in  other  branches  of  commerce,  the  supply  creates  the  de- 
mand." 

From  time  to  time  since  the  publication  of  this  article,  the 
theory  has  been  presented  in  cases  before  various  tribunals, 
but  it  has  never  been  approved  or  adopted  by  any  court  of  last 
resort  before  the  year  1905,  when,  in  the  case  of  Pavesich  v. 
New  England  Mut.  L.  Ins.  Co.,  122  Ga.  190,  106  Am.  St.  Rep. 
104,  50  S.  E.  68,  69  L.  R.  A.  107,  2  Ann.  Cas.  561,  it  was  held 
that  the  invasion  of  a  person's  right  of  privacy  is  actionable, 
regardless  of  special  damage  to  person,  property,  or  character. 
Such  right  of  privacy  was  defined  by  Mr.  Justice  Cobb,  speak- 
ing for  the  court,  as  the  right,  if  one  so  desires,  "to  live  a 
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life  of  seclusion, '  *  and  by  way  of  illustration  he  remarks  that 
the  right  would  prevent  the  publication  of  *  *  those  matters  and 
transactions  of  private  life  which  are  wholly  foreign,  and  can 
throw  no  light  whatever"  on  the  competency  for  office  of  any 
public  man. 

2*  In  Roberson  v.  Rochester  Folding  Box  Co.  (1902),  171 
N.  Y.  538,  89  Am.  St.  Rep.  828,  64  N.  E.  442,  59  L.  R.  A.  478, 
Chief  Judge  Parker  describes  it  as  the  right  that  a  man  has 
"to  pass  through  this  world,  if  he  wills,  without  having  his 
picture  published,  his  business  enterprises  discussed,  his  suc- 
cessful experiments  written  up  for  the  benefit  of  others,  or  his 
eccentricities  commented  upon  either  in  handbills,  circulars, 
catalogues,  periodicals,  or  newspapers;  and  necessarily,  that 
the  things  which  may  not  be  written  and  published  of  him 
must  not  be  spoken  of  him  by  his  neighbors,  whether  the  com- 
ment be  favorable  or  otherwise." 

Judge  Gray,  in  his  dissenting  opinion  in  Schuvler  v.  Curtis 
(1895),  147  N.  Y.  434,  49  Am.  St.  Rep.  671,  42'n.  E.  22,  31 
L.  R.  A.  286,  held  that  the  erection  of  a  statute  of  a  deceased 
relative  violated  the  right. 

The  right  of  privacy  is  said  to  be  the  "right  to  be  let  alone. " 
As  is  pointed  out  by  Cobb,  J.,  in  Pavesieh  v.  New  England 
Mut.  L.  Ins.  Co.,  122  Ga.  190,  106  Am.  St.  Rep.  104,  50  S.  E. 
68,  69  L.  R,  A.  107,  2  Ann.  Cas.  561,  the  Roman  law  recog- 
nized a  right  of  privacy  when  it  made  it  actionable  to  speak 
to  one  without  permission,  or  to  follow  him  on  the  street.  It 
is  asserted  that  a  man  has  a  right  to  withdraw  from  the  world, 
to  leave  a  blank  as  if  he  never  had  been,  and  other  human 
beings  are  forbidden  to  recognize  his  existence  or  speak  of  his 
memory.  In  the  case  of  Schuyler  v.  Curtis,  27  Abb.  N.  C. 
387,  15  N.  Y.  Supp.  787,  and  in  the  appellate  division  of  the 
same  court,  64  Hun,  594,  19  N.  Y.  Supp.  264,  the  right  of 
privacy  was  recognized  as  prohibiting  the  erection  of  a  statue 
of  a  deceased  relative,  on  the  theory  that  the  flaunting  of  the 
memory  of  the  plaintiff's  deceased  relative  before  the  world 
invaded  the  plaintiff's  right  to  be  let  alone.  This  case  was 
reversed  in  the  court  of  appeals,  147  N.  Y.  434,  49  Am.  St. 
Rep.  671,  42  N.  E.  22,  31  L.  R.  A.  286,  but  the  court  was  of  the 
opinion  that  if  the  right  of  privacy  existed,  in  a  proper  case  it 
would  prohibit  talk  of  one's  deceased  relatives,  or  a  statue  of 
them,  and  presumably  a  picture  published  in  the  newspaper, 
as  effectually  as  if  the  suit  was  brought  by  the  x>erson  whose 
picture  was  published. 

These  definitions  show  that  the  right  of  privacy  contended 
for  would  embrace  all  forms  of  interference  with  the  mental 
well-being  of  an  individual,  whether  by  publishing  his  picture, 
by  gossip,  or  by  pointing  him  out  as  possessed  of  peculiar 
qualities.     The  gravamen  of  the  offense  would  consist  in  the 
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*^  interference  with  his  right  of  seclusion,  irrespective  of  the 
intent  of  the  intermeddler. 

Mr.  Justice  Gray,  in  his  dissenting  opinion  in  Schuyler  v. 
Curtis,  147  N.  Y.  *434,  49  Am.  St.  Eep.  671,  42  N.  E.  22,  31 
L.  R.  A.  286,  regards  the  right  of  privacy  as  a  "form  of  prop- 
erty," and  bases  his  claim  that  equity  should  interfere  by  an 
injunction  solelv  on  that  ground,  quoting  Prince  Albert  v. 
Strange,  2  De  Gex  &  S.  652 ,  Gee  v.  Pritchard,  2  Swanst.  402, 
and  other  English  cases,  all  of  them  basing  the  interference  of 
equity  on  a  violation  of  complainant's  property  rights.  After 
citing  the  above  decisions,  the  judge  proceeds:  "These  de- 
cisions are  authority  for  the  doctrine  that  equity  will  inter- 
fere to  prevent  what  are  deemed  to  be  violations  of  personal 
legal  rights,  and  the  only  limitation  upon  the  application  is  that 
the  legal  right  which  is  to  be  protected  shall  be  one  cognizable 
as  property."  A  careful  reading  of  the  opinion  leads  to  the 
conclusion  that  it  was  because  the  judge  regarded  this  right  as 
one  of  property  that  equity  could  furnish  relief  when  it  was 
prohibited  from  so  doing  in  cases  of  libel  and  injury  to  the 
reputation  generally.  In  the  dissenting  opinion  of  the  same 
justice  in  Roberson  v.  Rochester  Folding  Box  Co.,  171  N.  Y. 
538,  89  Am.  St.  Rep.  828,  64  N.  _E.  442,  59  L.  R.  A.  478,  a 
dissent  concurred  in  by  two  other  justices,  he  writes :  "I  think 
that  this  plaintiff  has  the  same  property  in  the  right  to  be  pro- 
tected against  the  use  of  her  face  for  the  defendant's  com- 
mercial purposes  as  she  would  have  if  they  were  publishing  her 
literary  compositions."  In  this  opinion,  also,  the  right  of 
equity  to  interfere  is  based  purely  on  the  right  of  property. 
No  reason  save  the  above  analogy  is  given  in  the  opinion  for 
considering  the  right  of  privacy  as  a  property  right. 

In  our  opinion,  the  analogy  is  not  a  sound  one.  Property 
in  the  productions  of  one's  mind,  in  conformity  with  all  other 
property  rights,  is  capable  of  passing  by  descent  to  one 's  heirs 
or  representatives,  and  can  be  protected)  by  them  because  of 
ownership  of  property.  Thus  in  Duke  of  Queensbury  v.  Sheb- 
beare,  2  Eden,  329,  an  injunction  issued,  at  the  instance  of  the 
representatives  of  Lord  Clarendon,  to  restrain  the  defendant 
from  publishing  copies  of  Lord  Clarendon's  history,  though 
defendant  had  the  manuscript  from  a  person  to  whom  it  had 
been  given  by  the  Earl  of  Clarendon. 

^^  It  has  been  decided,  however,  that  the  right  of  privacy 
dies  with  the  person.  Justice  Peckham  writes  as  follows  in 
Schuyler  v.  Curtis,  147  N.  Y.  434,  49  Am.  St.  Rep.  671,  42 
N.  E.  22,  31  L.  R.  A.  286 :  "Whatever  the  rights  of  the  relative 
may  be,  they  are  not,  in  such  a  case  as  this,  rights  which  once 
belonged  to  the  deceased,  and  which  a  relative  can  enforce  in 
her  behalf  and  in  a  mere  representative  capacity;  as,  for  in- 
stance, an  executor  or  administrator,  in  regard  to  the  assets  of 
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a  deceased Whatever  right  of  privacy  Mrs.  Schuyler 

had   died  with  her." 

In  the  case  of  Pavesich  v.  New  England  Mut.  L.  Ins.  Co ,. 
122  Ga.  190,  106  Am.  St.  Rep.  104,  50  S.  E.  68,  69  L.  R.  A. 
107,  2  Ann.  Cas.  561,  Mr.  Justice  Cobb,  having  made  the  con- 
cession that  prior  to  1890  every  adjudicated  case,  both  in  thi» 
country  and  in  England,  which  might  be  said  to  have  involved 
a  right  of  privacy  was  not  based  upon  the  existence  of  such 
right,  but  was  founded  upon  a  supposed  right  of  property,  or 
a  breach  of  trust  or  confidence,  or  the  like ;  and  that  therefore 
a  claim  to  a  right  of  privacy,  independent  of  a  property  or 
contractual  right  or  some  right  of  a  similar  nature,  had,  up  to^ 
that  time,  never  been  recognized  in  terms  in  any  decision ;  that 
the  entire  absence  for  a  long  period  of  time,  even  for  centuries^ 
of  a  precedent  for  an  asserted  right  should  have  the  effect  to- 
cause  the  courts  to  proceed  with  caution  before  recognizing  the 
right,  for  fear  that  they  may  thereby  invade  the  province  of 
the  law-making  power,  argues  as  follows:  "but  such  absence, 
even  for  all  time,  is  not  conclusive  of  the  question  as  to  the 
existence  of  the  right.  The  novelty  of  the  complaint  is  no 
objection  when  an  injury  cognizable  by  law  is  shown  to  have 
been  inflicted  on  the  plaintiff.  In  such  a  case,  *  although  there- 
be  no  precedent,  the  common  law  will  judge  according  to  the 
law  of  nature  and  the  public  good. '  Where  the  case  is  new  in 
principle,  the  courts  have  no  authority  to  give  a  remedy,  no- 
matter  how  great  the  grievance;  but  where  the  ease  is  only 
new  in  instance,  and  the  sole  question  is  upon  the  application 
of  a  recognized  principle  to  a  new  case,  'it  will  be  just  as 
competent  to  courts  of  justice  to  apply  the  principle  to  any 
case  that  may  arise  two  centuries  hence  as  it  was  two  cen- 
turies ago':  Broom's  Legal  Maxims,  8th  ed.,  193.  This  results, 
from  the  application  of  the  maxim,  Ubi  jus  ibi  remedium, 
which  finds  expression  in  our  code,  *^  where  it  is  declared 
that '  for  every  right  there  shall  be  a  remedy,  and  every  court 
having  jurisdiction  of  the  one  may,  if  necessary,  frame  the 
other':  Civ.  Code,  sec.  4929.  The  individual  surrenders  to 
society  many  rights  and  privileges  which  he  would  be  free  to 
exercise  in  a  state  of  nature,  in  exchange  for  the  benefits  which 
he  receives  as  a  member  of  society.  But  he  is  not  presumed 
to  surrender  all  those  rights,  and  the  public  has  no  more  right,, 
without  his  consent,  to  invade  the  domain  of  those  rights  which 
it  is  necessarily  to  be  presumed  he  has  reserved  than  he  has. 
to  violate  the  valid  regulations  of  the  organized  government 
under  which  he  lives.  The  right  of  privacy  has  its  foundation 
in  the  instincts  of  nature.  It  is  recognized  intuitively,  con- 
sciousness being  the  witness  that  can  be  called  to  establish  its 
existence.  Any  person  whose  intellect  is  in  a  normal  condi- 
tion recognizes  at  once  that  as  to  each  individual  member  of 
society  there  are  matters  private  and  there  are  matters  publie 
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so  far  as  the  individual  is  concerned.  Each  individual  as 
instinctively  resents  any  encroachment  by  the  public  upon  his 
rights  which  are  of  a  private  nature  as  he  does  the  withdrawal 
of  those  of  his  rights  which  are  of  a  public  nature.  A  right 
of  privacy  in  matters  purely  private  is  therefore  derived  from 
natural  law.  This  idea  is  embraced  in  the  Roman's  concep- 
tion of  justice,  which  'was  not  simply  the  external  legality  of 
acts,  but  the  accord  of  external  acts  with  the  precepts  of  the 
law  prompted  by  internal  impulse  and  free  volition ' :  Mc- 
Keldey's  Roman  Law  (Dropsie),  sec.  123.  It  may  be  said  to 
arise  out  of  those  law^s  sometimes  characterized  as  immutable, 
'because  they  are  natural,  and  so  just  at  all  times,  and  in  all 
places,  that  no  authority  can  either  change  or  abolish  them ' : 
Domat's  Civil  Law,  by  Strahan  (Cushing's  ed.),  49.  It  is  one 
of  those  rights  referred  to  by  some  law-writers  as  absolute; 
'such  as  would  belong  to  their  persons  merely  in  a  state  of 
nature,  and  which  every  man  is  entitled  to  enjoy,  whether  out 
of  society  or  in  it':  1  Blackstone's  Commentaries,  123." 

In  the  course  of  his  opinion  he  dismissed  from  his  consid- 
eration the  case  of  Atkinson  v.  Doherty  Co.  (1899),  121  Mich. 
372,  80  Am.  St.  Rep.  507,  80  N.  W.  285,  46  L.  R.  A.  210,  with 
the  remark  that  all  that  w^as  decided  in  that  case  was  that  the 
right  of  privacy  dies  with  the  person,  and  "therefore  ^^  the 
decision  in  its  facts  is  authoritative  no  further  than  the  de- 
cision of  the  New  York  court  of  appeals  in  Schuyler  v.  Cur- 
tis. ' '  He  asserts  that  his  conclusion  is  in  conflict  with  neither 
of  these  cases,  and  closes  the  discussion  of  them  with  the  re- 
mark that  the  right  of  privacy  is  personal. 

It  is  obvious  that  a  right  cannot  be  one  of  person  and  of 
property  at  one  and  the  same  time.  The  conclusion  would 
seem  to  be  that  if  the  right  of  privacy  exists,  and  has  been 
recognized  by  the  law,  it  must  be  as  a  personal  tort  right.  It 
cannot  be  a  right  of  property.  The  gravamen  of  the  offense 
in  a  violation  of  the  right  of  privacy  is  the  interference  with 
the  seclusion  of  the  individual,  and  not  the  publication. 

In  the  case  of  Pavesich  v.  New  England  Life  Ins.  Co.,  122 
Ga.  190,  106  Am.  St.  Rep.  104,  50  S.  E.  68,  69  L.  R.  A.  107,  2 
Ann.  Cas.  561,  the  case  relied  on  by  the  plaintiff,  and  in  the 
plaintiff's  own  case,  the  count  charging  the  violation  of  the 
right  of  privacy  is  trespass  vi  et  armis  for  a  direct  injury  to 
the  person,  like  an  assault.  If,  however,  the  publication  were 
an  ingredient  of  the  action,  then  the  proper  count  would  be 
trespass  on  the  case  for  an  indirect  injury  to  the  person,  as  is 
the  case  in  libel  and  slander. 

The  right  of  privacy  is  recognized  in  the  Georgia  case  as 
violated  when  the  only  damage  alleged  is  mental  suffering. 
The  law  divides  all  causes  of  actions  into  two  classes  with 
respect  to  damages.  First,  those  in  which  the  act,  in  and  of 
itself,  is  unlawful.     In  this  class  damage  will  be  presumed, 
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and  in  the  absence  of  proof  of  actual  damage,  nominal  dam- 
ages will  be  awarded.  Second,  those  in  which  the  act  is  re- 
garded as  lawful,  unless  actual  damage  results,  and  in  this 
class  pecuniary  loss  must  be  shown.  In  the  first  class  may  be 
placed  all  direct  infringements  of  absolute  personal  or  prop- 
erty rights,  such  as  false  imprisonment,  assault,  trespass  on 
land,  or  conversion.  In  all  of  these,  the  act  of  false  imprison- 
ment or  assault,  etc.,  being  shown,  the  right  of  action  is  com- 
plete, and  nominal  damages  may  be  recovered  of  right.  In 
the  second  class  may  be  placed  all  actions  on  the  case,  such 
as  nuisances,  negligence  in  general,  and  libel  and  slander.  In 
none  of  these  will  mental  suffering  alone  sustain  a  right  of 
action :  Owen  v.  Henman,  1  Watts  &  S.  548,  37  Am.  Dec.  481 ; 
Sparhawk  v.  Union  Passenger  Ry.  Co.,  54  Pa.  401 ;  Lynch  v. 
Knight,  9  H.  L.  Cas.  577 ;  Pollard  v.  Lyon,  ««  91  u.  S.  225, 
23  L.  ed.  308;  Dockrell  v.  Dougall  (1898),  78  L.  T.,  N.  S., 
840;  Simone  v.  Rhode  Island  Co.,  28  R.  I.  186,  66  Atl.  202, 
9  L.  R.  A.,  N.  S.,  740.  One  apparent  exception  exists  to  this 
rule;  in  libel  and  slander,  when  the  words  spoken  or  pictures 
published  are  of  such  a  nature  that  the  court  can  conclude,  as 
a  matter  of  law,  that  they  will  tend  to  degrade  the  person  or 
hold  him  up  to  public  hatred,  contempt,  or  ridicule,  or  cause 
him  to  be  shunned  and  avoided,  then  pecuniary  damage  is 
presumed  and  the  words  are  held  libelous  or  slanderous  per  se : 
25  Cyc.  253. 

If  the  gravamen  of  the  action  for  a  breach  of  the  right  of 
privacy  is  the  publication  of  the  information  or  of  the  picture 
taken,  then  the  injury  is  an  indirect  injury  to  the  person,  re- 
sembling libel,  and,  in  common  with  that  action,  actual  pecun- 
iary damage  must  be  alleged  and  proved  to  entitle  the  plain- 
tiff to  recover.  If,  however,  the  invasion  of  the  right  of 
seclusion  is  the  gravamen  of  the  action,  the  case  is  analogous 
to  assault,  and  the  pecuniary  damages  being  presumed  by  the 
law,  the  mental  suffering  sustained  because  of  the  peculiar 
method  of  publishing  may  be  shown  by  way  of  aggravation 
of  damages. 

It  is  evident,  therefore,  that  the  gist  of  the  action  for  a 
breach  of  the  right  of  privacy  is  the  violation  of  a  right  of 
personal  seclusion,  and  not  the  subsequent  publication:  (1)  be- 
cause of  the  definitions  of  the  right  of  privacy;  (2)  because 
of  the  form  of  action,  trespass  vi  et  armis,  and  not  trespass 
on  the  case;  (3)  because  no  special  damage  is  alleged. 

In  no  opinion  or  dictum  is  the  right  of  privacy  based  upon 
natural  right  prior  to  the  opinion  in  the  case  of  Pavesich  v. 
New  England  Life  Ins.  Co.,  122  Ga.  190,  106  Am.  St.  Rep. 
104,  50  S.  E.  68,  69  L.  R.  A.  107,  2  Ann.  Cas.  561.  Mr.  Jus- 
tice Gray,  in  his  dissenting  opinions  in  Schuyler  v.  Curtis, 
147  N.  Y.  434,  49  Am.  St.  Rep.  671,  42  N.  E.  22,  31  L.  R.  A. 
286,  and  in  Roberson  v.  Rochester  Folding  Box  Co.,  171  N.  Y. 
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538.  89  Am.  St.  Rep.  828,  64  N.  E.  442,  59  L.  R.  A.  478,  and 
Judge  Colt  in  Corliss  v.  Walker,  64  Fed.  280,  31  L.  R.  A. 
283.  contend  for  the  existence  of  the  right  of  privacy  as  an 
extension  of  the  right  of  property.  The  opinion  in  the 
Pavesich  case,  however,  is  founded  upon  the  doctrine  of  a 
natural  right.  This  was  the  second  case,  involving  the 
existence  of  the  right  to  privacy,  that  was  decided  by  a  court 
of  last  resort.  In  the  first  case,  viz.,  Roberson  v.  Rochester 
Folding  Box  Co.,  171  N.  Y.  538,  89  Am.  St.  Rep.  828,  64  N.  E. 
442,  59  L.  R.  A.  478,  the  question  whether  such  a  right  existed 
w^as  decided  in  the  negative.  Commenting  upon  this  decision, 
^^  Mr.  Justice  Cobb  made  allusions  to  both  the  majority  and 
minority  opinions,  and  among  others  the  following :  "  In  Rob- 
erson V.  Rochester  Folding  Box  Co.  (1901),  64  App.  Div.  30, 
71  N.  Y.  Supp.  876,  decided  by  the  appellate  division  of  the 
supreme  court  of  New  York,  it  appeared  that  lithographic 
likenesses  of  a  young  woman,  bearing  the  words,  'Flour  of  the 
Family, '  were  without  her  consent  printed  and  used  by  a  flour 
milling  company  to  advertise  its  goods.  The  declaration  al- 
leged that  in  consequence  of  the  circulation  of  such  litho- 
graphs the  plaintiff's  good  name  had  been  attacked,  and  she 
had  been  greatly  humiliated  and  made  sick  and  been  obliged 
to  employ  a  physician,  and  prayed  for  an  injunction  against 
the  further  use  of  the  lithographs  and  for  damages.  It  was 
held  that  the  declaration  w^as  not  demurrable.  It  was  also  held 
that  if  a  right  of  property  was  necessary  to  entitle  the  plaintiff 
to  maintain  the  action,  the  case  might  stand  upon  the  right  of 
property  which  everyone  has  in  his  body.  This  case  came  be- 
fore the  court  of  appeals  of  New  York  in  1902,  and  the  judg- 
ment was  reversed :  171  N.  Y.  538,  89  Am.  St.  Rep.  828,  64  N. 
E.  442,  59  L.  R.  A.  478.  This  is  the  first  and  only  decision  by 
a  court  of  last  resort  involving  directly  the  existence  of  a  right 
of  privacy.  The  decision  was  by  a  divided  court ;  Chief  Judge 
Parker  and  three  of  the  associate  judges  concurring  in  a  ruling 
that  the  complaint  set  forth  no  cause  of  action  either  at  law  or 
in  equity ;  while  Judge  Gray,  with  whom  concurred  two  of  the 
associate  judges,  filed  a  dissenting  opinion,  in  which  it  was 
maintained  that  the  injunction  should  have  been  granted. 
While  the  ruling  of  the  majority  is  limited  in  its  effect  to  the 
unwarranted  publication  of  the  picture  of  another  for  adver- 
tising purposes,  the  reasoning  of  Judge  Parker  goes  to  the 
extent  of  denying  the  existence  in  the  law  of  a  right  of  privacy, 
'founded  upon  the  claim  that  a  man  has  a  right  to  pass  through 
this  world  without  having  his  picture  published,  his  business 
enterprises  discussed,  or  his  eccentricities  commented  upon, 
whether  the  comment  be  favorable  or  otherwise. '  The  reason- 
ing of  the  majority  is,  in  substance,  that  there  is  no  decided 
case  either  in  England  or  in  this  country  in  which  such  a  right 
is  distinctly  recognized;  that  ever>'  case  that  might  be  relied 
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on  to  establish  the  right  *®  was  placed  expressly  upon  other 
grounds,  not  involving  the  application  of  this  right  in  any 
sense;  that  the  right  is  not  referred  to  by  the  commentators 
and  writers  upon  the  common  law  or  the  principles  of  equity ; 
that  the  existence  of  the  right  is  not  to  be  legitimately  inferred 
from  anything  that  is  said  by  any  of  such  writers;  and  that  a 
recognition  of  the  existence  of  the  right  would  bring  about  a 
vast  amount  of  litigation;  and  that  in  many  instances  where 
the  right  would  be  asserted  it  would  be  difficult,  if  not  im- 
possible, to  determine  the  line  of  demarkation  between  the 
plaintiff's  right  of  privacy  and  the  well-established  rights  of 
others  and  of  the  public.  For  these  reasons  the  conclusion  is 
reached  that  the  right  does  not  exist,  has  never  existed,  and 
cannot  be  enforced  as  a  legal  right.  We  have  no  fault  to  find 
with  what  is  said  by  the  distinguished  and  learned  judge  who 
voiced  the  views  of  the  majority,  as  to  the  existence  of  the 
decided  cases,  and  agree  with  him  in  his  analysis  of  the  various 
cases  which  he  reviews,  that  the  judgment  in  each  was  based 
upon  other  grounds  than  the  existence  of  a  right  of  privacy. 
We  also  agree  with  him  so  far  as  he  asserts  that  the  writers 
upon  the  common  law  and  the  principles  of  equity  do  not  in 
express  terms  refer  to  this  right.  But  we  are  utterly  at  vari- 
ance with  him  in  his  conclusion  that  the  existence  of  this 
right  cannot  be  legitimately  inferred  from  what  has  been 
said  by  commentators  upon  the  legal  rights  of  individuals, 
and  from  expressions  which  have  fallen  from  judges  in  their 
reasoning  in  cases  where  the  exercise  of  the  right  was  not 
directly  involved.  So  far  as  the  judgment  in  the  case  is  based 
upon  the  argument  ab  inconvenienti,  all  that  is  necessary  to 
be  said  is  that  this  argument  has  no  place  in  the  case  if  the 
right  invoked  has  an  existence  in  the  law.  But  if  it  were 
proper  to  use  this  argument  at  all,  it  could  be  said  with  great 
force  that  as  to  certain  matters  the  individual  feels  and  knows 
that  he  has  a  right  to  exercise  the  liberty  of  privacy,  and  that 
he  has  a  right  to  resent  any  invasion  of  this  liberty ;  and  if  the 
law  will  not  protect  him  against  invasion,  the  individual  will, 
to  protect  himself  and  those  to  whom  he  owes  protection,  use 
those  weapons  with  which  nature  has  provided  him  as  well  as 
those  which  the  ingenuity  of  man  has  placed  within  his  reach. 
^^  Thus  the  peace  and  good  order  of  society  would  be  dis- 
turbed by  each  individual  becoming  a  law  unto  himself  to 
determine  when  and  under  what  circumstances  he  should 
avenge  the  outrage  which  has  been  perpetrated  upon  him  or  a 
member  of  his  family."  Mr.  Justice  Cobb  pays  tribute  to 
conservatism,  but  warns  against  its  undue  application,  as 
follows:  "The  valuable  influence  upon  society  and  upon  the 
welfare  of  the  public  of  the  conservatism  of  the  lawyer, 
whether  at  the  bar  or  upon  the  bench,  cannot  be  overestimated, 
but  this  conservatism  should  not  go  to  the  extent  of  refusing 
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to  recognize  a  right  which  the  instincts  of  nature  prove  to 
exist,  and  which  nothing  in  judicial  decision,  legal  history,  or 
writings  upon  the  law  can  be  called  to  demonstrate  its  non- 
existence as  a  legal  right." 

It  is  evident,  therefore,  that  the  court  considered  the  right 
of  privacy  as  a  natural  right,  and  that  natural  rights  are  some- 
thing reserved  from  all  governments  when  society  was  formed ; 
in  other  words  that  there  are  rights  reserved  to  the  people 
other  and  above  those  guaranteed  by  the  constitutions  of  the 
United  States  and  states,  and  that  these  rights  are  enforce- 
able in  a  court  of  justice.  It  is  also  obvious  that,  the  right 
being  reserved  from  all  government  when  society  was  formed, 
its  binding  force  on  the  legislature,  a  branch  of  the  govern- 
ment, is  as  transcendent  as  it  is  on  the  judiciary,  a  branch  of 
the  same  government. 

There  are  no  rights  reserved  from  the  government  under 
English  political  theory,  because  the  legislature  is  sovereign 
except  as  limited  by  a  constitution.  This  is  clearly  seen  in  the 
acknowledged  absolute  powers  possessed  by  the  British  par- 
liament. As  is  said  by  Blackstone:  It  is  "the  place  where 
that  absolute  despotic  power,  which  must  in  all  governments 
reside  somewhere,  is  intrusted  by  the  constitution  of  these 
kingdoms"  (1  Blackstone 's  Commentaries,  160),  and  he  in- 
stances examples  wherein  parliament  has  shown  its  unlimited 
power  by  altering  the  succession  to  the  crown;  by  changing 
the  established  religion ;  by  modifying  and  recreating  the  con- 
stitution, as  in  the  act  of  union,  and  the  septennial  and  tri- 
ennial statutes.  This  body  has  also  supreme  judicial  power. 
In  other  words,  parliament  is  absolutely  supreme.  But  it 
needs  no  argument  to  show  that  *®  this  admitted  supremacy 
in  parliament  is  inconsistent  with  any  transcendent  legal  rights 
reserved  against  it  by  the  people. 

The  General  Assembly  of  Rhode  Island  succeeded  to  all  the 
powers  of  the  British  parliament  except  as  limited  by  the  con- 
stitution of  the  United  States  or  the  state  of  Rhode  Island. 

This  is  the  doctrine  laid  down  by  Cooley's  Constitutional 
Limitations,  page  104.  The  learned  author  writes,  "In  creat- 
ing a  legislative  department  and  conferring  upon  it  the  legis- 
lative power,  the  people  must  be  understood  to  have  conferred 
the  full  and  complete  power  as  it  rests  in,  and  may  be  exer- 
cised by,  the  sovereign  power  of  any  country,  subject  only  to 
such  restrictions  as  they  may  have  seen  fit  to  impose,  and  to 
the  limitations  which  are  contained  in  the  constitution  of  the 
United  States. 

In  Taylor  v.  Place  (1856),  4  R.  I.  324,  Ames,  C.  J.,  admitted 
that  the  General  Assembly  originally  "exercised  supreme 
legislative,  executive,  and  judicial  power,"  and  held  an  act  of 
the  legislature  setting  aside  a  verdict  of  the  court  of  common 
pleas  void,  because  the  constitution  of  1842  had  given  all 
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judicial  power  to  the  courts.  In  State  v.  Keeran,  5  R.  I.  497^ 
the  same  judge,  writing  for  this  court,  sustained  an  act  because- 
its  "repugnancy  to  the  constitution"  was  not  made  ''plainly 
to  appear"  to  him.  In  State  v.  Copeland  (1854),  3  R.  I.  33, 
it  was  held  that  the  people  themselves  could  not  exercise 
powers  given  to  the  legislature,  and  in  Clark  v.  City  of  Provi- 
dence (1888),  16  R.  I.  337,  15  Atl.  763,  1  L.  R.  A.  725,  the 
court  said  that:  "In  our  opinion  the  General  Assembly  has  in 
this  matter  (control  of  fisheries  and  oyster  beds)  the  authority, 
not  simply  of  the  English  crown,  but  of  both  crown  and  par- 
liament, except  so  far  as  it  has  been  limited  by  the  constitution 
of  the  state  or  by  the  constitution  and  laws  of  United  States." 

Since,  therefore,  except  when  expressly  limited,  the  General 
Assembly  exercises  aU  of  the  legislative  powers  of  sovereignty 
possessed  by  the  British  parliament,  which  is  all-powerful; 
and  since  acts  of  that  body  are  tested  merely  by  the  principles- 
of  the  constitution  and  never  by  standard  of  transcendent 
rights  alleged  to  have  been  reserved  by  the  individual  when  he 
entered  into  society,  there  is  no  room  in  our  constitutional 
^^  theory  for  any  transcendent  right  or  instinct  of  nature 
except  as  guaranteed  by  that  constitution. 

A  reference  to  the  class  of  alleged  rights  now  under  dis- 
cussion may  be  found  in  the  opinion  of  State  v.  MeCrillis- 
(1907),  28  R.  I.  165,  66  Atl.  301,  9  L.  R.  A.,  N.  S.,  635,  13 
Ann.  Cas.  701,  where  Mr.  Justice  Blodgett  cites  with  approval, 
the  case  of  State  v.  Travelers'  Ins.  Co.  (1900),  73  Conn.  255, 
47  Atl.  299,  57  Atl.  481,  denying  the  existence  of  "the  vague 
notion  of  a  higher  law." 

"The  courts  are  not  guardians  of  the  rights  of  the  people- 
of  the  state,  except  as  those  rights  are  secured  by  some  con- 
stitutional provision  which  comes  within  the  judicial  cog- 
nizance": Cooley's  Constitutional  Limitations,  6th  ed.,  p.  201;. 
and  see  People  v.  Mahaney,  13  Mich.  481. 

In  this  connection  the  following  remarks  are  illuminating  r 
"In  our  system  the  law  of  nature  has  formally  retreated 

from  one  untenable  position We  find  a  serias  of  dicta, 

extending  to  the  early  part  of  the  eighteenth  century,  to  the 
effect  that  statutes  contrary  to  'natural  justice'  or  'common 
right'  may  be  treated  as  void.  This  opinion  is  most  strongly 
expressed  by  Coke,  but,  like  many  of  his  confident  opinions, 

is  extrajudicial In  England  it  was  never  a  practical 

doctrine.  The  nearest  approach  to  real  authority  for  it  is 
a  case  of  the  twenty-seventh  year  of  Henry  VI,  known  to  us 
only  through  Fitzherbert 's  Abridgment,  where  the  court  held 
an  act  of  parliment  to  be  inoperative,  not  because  it  was  con- 
trary to  natural  justice,  but  because  they  could  make  no 
sense  of  it  at  all.  Sir  Thomas  More,  after  the  verdict  against 
him  for  a  novel  statutory  treason,  and  before  judgment,  ob- 
jected that  'this  indictment  is  grounded  upon  an  act  of  par- 
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liament  directly  repugnant  to  the  laws  of  God  and  his  holy 
church,'  and,  'is  therefore  in  law,  among  Christian  men,  in- 
sufficient to  charge  any  Christian  man.'  The  objection  was 
disregarded  without  being  expressly  overruled.  It  is  easy  to 
understand  why  Elizabethan  lawyers  refrained  from  adducing 
this  example.  At  this  day  the  courts  have  expressly  dis- 
claimed any  power  to  control  an  act  of  parliament.  Black- 
stone  characteristically  talks  in  the  ornamental  part  of  his 
introduction  about  the  law  of  nature  being  supreme  and,  when 
he  comes  to  particulars,  asserts  the  uncontrollable  power  of  par- 
liament in  ^^  the  most  explicit  terms,  following  herein  Sir 
Thomas  Smith,  a  civilian  whose  political  insight  was  much 
greater  than  that  of  the  common  lawyers  of  his  time.  It 
hardly  needs  to  be  pointed  out  that,  in  states  where  there  is 
a  distinction  between  a  written  constitution,  or  fundamental 
constitutional  laws  however  called,  and  ordinary  legislation, 
the  question  whether  any  particular  act  of  the  legislature 
is  or  is  not  in  accordance  with  the  constitution  depends  not 
on  any  general  views  of  natural  justice,  but  on  the  interpre- 
tation of  the  constitutional  provisions  which  are  the  supreme 
law  of  the  land":  Pollock's  Expansion  of  the  Common  Law 
(1904),  p.  121. 

Law  as  defined  by  Blackstone  is  "a  rule  of  civil  conduct 
prescribed  by  the  supreme  power  in  a  state,  commanding 
what  is  right  and  prohibiting  what  is  wrong":  1  Blackstone 's 
Commentaries,  44,  Mr.  Justice  Story  writes,  "the  laws  of 
a  state  are  more  usually  understood  to  mean  the  rules  and 
enactments  promulgated  by  the  legislative  authority  thereof^ 
or  long-established  local  customs  having  the  force  of  laws": 
Swift  V.  Tyson,  16  Pet.  18,  10  L.  ed.  865.  Mr.  Chief  Justice 
Marshall,  in  McCulloch  v.  Maryland  (1819),  4  Wheat.  316, 
4  L.  ed.  579,  regards  the  making  of  laws  as  an  attribute  of 
sovereignty,  and  it  is  the  stamp  by  the  sovereign  power  that 
gives  the  principle  its  binding  legal  force.  No  one  would 
question  that  it  was  morally  wrong  to  impute  unchastity  to  a 
female,  and  yet  at  common  law,  in  the  absence  of  pecuniary 
damage,  no  legal  right  was  violated:  Pollard  v.  Lyon,  91 
U.  S.  225,  23  L.  ed.  308.  It  is  morally  wrong  to  frighten  A 
by  negligent  conduct,  and  yet  no  legal  right  is  violated  unless 
physical  injury  results :  Simone  v.  R.  I.  Co.,  28  R.  I.  186,  66 
Atl.  202,  9  L.  R.  A.,  N.  S.,  740.  In  Burke  v.  Mechanics'  Sav. 
Bank  (1880),  12  R.  I.  513,  Judge  Durfee,  rendering  the 
decision  for  this  court,  enforced  the  common-law  rule  that  a 
house  built  on  the  land  of  another  becomes  the  property  of 
that  other.  In  the  case  before  the  court  there  was  no  ques- 
tion of  the  good  faith  of  the  transaction,  and  no  one  would 
doubt  that,  according  to  the  principles  of  natural  justice,  the 
lender  of  the  money  should  receive  some  return  for  the  pro- 
ceeds enriching  the  complainants;  yet  this  court  held  that 
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it  was  beyond  the  power  even  of  the  legislature  to  give  relief. 
**At  most,"  reads  the  opinion,  "they  (the  complainants)  were 
under  a  moral  obligation  ^^  to  pay  for  the  house;  and  a 
legislature  cannot  convert  such  an  obligation  into  a  debt." 
The  same  judge,  in  discussing  the  unconstitutionality  of  bet- 
terment law  when  retroactively  applied,  said:  "Morally  it 
may  be  wrong  for  the  owner  of  the  land  to  become  the  owner 
of  the  improvement  before,  as  after,  the  law";  but,  in  law 
it  is  his  right,  to  deprive  him  of  which,  retroactively,  is  lack 
of  due  process  of  law.  The  courts  therefore  clearly  recognize 
a  distinction  between  a  moral  duty  or  natural  justice  and 
legal  rights.  So,  in  State  v.  Town  Council  of  South  Kings- 
town (1893),  18  R.  I.  258,  27  Atl.  599,  22  L.  R.  A.  65,  where 
the  action  was  mandamus  to  compel  the  defendant  to  hold 
an  election,  Douglas,  J.,  said:  "When  the  law  is  made  it  is 
for  the  court  to  enforce  it  or  to  punish  for  disobedience  of 

it If  the  law  has  not   provided  for  this  case,  then 

the  sole  remedy  is  with  the  legislature,  but  if  the  legislature 
has  already  expressed  its  will  in  the  form  of  law,  the  sole 
specific  remedy  is  in  the  court." 

In  an  opinion  to  the  General  Assembly  (1854),  3  R.  I.  299, 
this  court,  in  commenting  on  the  provisions  of  the  constitution 
of  1842  providing  for  separation  of  the  governmental  depart- 
ments (arts.  3,  4,  sec.  2 ;  art.  10,  sec.  1),  made  use  of  the  follow- 
ing language :  *  *  These  provisions  of  the  constitution  create  two 
separate  and  distinct,  but  co-ordinate,  departments  of  the 
government,  the  on6  vested  with  the  legislative,  the  other  with 
the  judicial,  power  of  the  state.  Each  is  vested  with  ex- 
clusive  power  in  its   appropriate   sphere The   power 

exclusively  conferred  upon  the  one  department  is,  by  neces- 
sary implication,  denied  to  the  other.  The  court,  therefore, 
cannot  enact  laws.  Their  power  is  to  judge  and  determine, 
to  declare  what  the  law  at  any  time  is,  not  what  it  ought  to 
be  or  shall  be";  and  this  method  of  interpretation  was  af- 
firmed by  Judge  Ames  in  Taylor  v.  Place  (1856),  4  R.  I.  324. 
The  question  before  the  court  in  that  case  involved  the  power 
of  the  legislature  to  set  aside  a  verdict  of  the  court  and  to 
grant  a  new  trial.  The  opinion  holds  that  Assembly  did  not 
have  the  power,  because  all  of  the  judicial  power  was  given 
to  the  courts.  To  show  the  necessity  of  arriving  at  this  con- 
clusion. Justice  Ames  says:  "Does  anyone  doubt  that  the 
constitution,  ^*  by  this  form  of  words,  vests  all  the  legislative 
power  in  the  two  houses  of  the  assembly  ? "  In  State  v.  Town 
Council  of  South  Kingstown  (1893),  18  R.  I.  258,  27  Atl.  599, 
22  L.  R.  A.  65,  Mr.  Justice  Douglas,  speaking  for  this  court 
said:  "To  declare  what  the  law  is  or  has  been  is  a  judicial 
power,  to  declare  what  it  shall  be  is  legislative":  Cooley's 
Constitutional  Limitations,  113.  If  added  citations  are  needed 
to  establish  a  universally  recognized  principle,  they  may  be 
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found  in  Chief  Justice  Marshall 's  famous  definition  that  *  *  The 
difference  between  the  departments  undoubtedly  is,  that  the 
legislature  makes,  the  executive  executes,  and  the  judiciary 
construe,  the  law"  (Wayman  v.  Southard,  10  Wheat.  1,  6  L.  ed. 
253),  or  the  equally  famous  statenT'"it  by  Justice  Woodbury, 
^'To  compare  the  claims  of  parties  with  the  laws  of  the  land  be- 
fore established  is  in  its  nature  a  judicial  act":  Merrill  v. 
Sherburne,  1  N.  H.  199,  8  Am.  Dec.  52.  It  has  been  shown  that 
natural  justice  is  not  law.  To  make  it  law  is  therefore  a  legis- 
lative act  forbidden  by  the  constitution  to  the  courts  of  this 
state.  ]Mr.  Justice  Blodgett,  speaking  for  the  court  in  State 
V.  McCrillis,  28  R.  I.  165,  66  Atl.  301,  9  L.  R.  A.,  N.  S.,  635, 
13  Ann.  Cas.  701,  where  it  was  contended  that  an  ordinance 
requiring  the  removal  of  snow  from  the  sidewalk  by  abutting 
owners  was  unconstitutional  as  unequal  taxation,  said:  "It 
is  obvious  that  there  is  no  specific  provision  that  taxation 
shall  be  uniform  and  equal,  expressed  in  the  constitution  of 
this  state,  and  it  is  equally  obvious  that  it  is  not  our  province 
to  determine  what  ought  to  be  there,  but  is  not  there."  In 
State  V.  Dalton  (1900),  22  R.  I.  77,  84  Am.  St.  Rep. 
818,  46  Atl.  234,  48  L.  R.  A.  775,  where  the  trading-stamp 
law  was  declared  unconstitutional,  Mr.  Justice  Tillinghast  in 
rendering  his  opinion  against  the  validity  of  the  law,  inti- 
mated that  he  personally  did  not  approve  of  the  trading- 
stamp  business,  and  the  opinion  closes  with  numerous  illus- 
trations of  hardship  caused  outside  the  remedy  of  the  law. 
In  the  License  Tax  Cases,  5  Wall.  462,  18  L.  ed.  497,  Mr. 
Chief  Justice  Chase  said:  "This  court  can  know  nothing  of 
public  policy  except  from  the  constitution  and  the  laws,  and 

the  course  of  administration  and  decision It  cannot 

examine  questions  as  expedient  or  inexpedient,  as  politic  or 
impolitic.  Considerations  of  that  sort  must  in  general  be 
addressed  to  the  legislature."  See,  also.  People  v.  !Mahaney, 
13  Mich.  481,  where  it  was  held  that  an  argument  ^*  attack- 
ing an  act  because  it  violated  "fundamental  principles  of 
our  system ' '  not  covered  by  the  constitution  was  an  argument 
to  address  to  the  legislature. 

In  the  Pavesich  case  (122  Ga.  190,  106  Am.  St.  Rep.  104,  50 
S.  E.  68,  69  L.  R.  A.  107,  2  Ann.  Cas.  561),  the  court  found 
that  the  right  of  privacy  is  "guaranteed  to  persons  in  this 
state  both  by  the  constitutions  of  the  United  States  and  of  the 
state  of  Georgia,  in  those  provisions  which  declare  that  no 
person  shall  be  deprived  of  liberty  except  by  due  process  of 
law."  In  another  portion  of  the  opinion,  the  principle  of  the 
right  of  privacy  is  found  to  have  been  guaranteed  by  an  in- 
terpretation of  the  word  "life."  The  court  said:  "All  will 
admit  that  the  individual  who  desires  to  live  a  life  of  seclusion 
cannot  be  compelled,  against  his  consent,  to  exhibit  his  person 
in  any  public  place,  unless  such  exhibition  is  demanded  by  the 
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law  of  the  land Subject  to  the  limitation  above  re- 
ferred to,  the  body  of  a  person  cannot  be  put  on  exhibition  at 
any  time  or  at  any  place  without  his  consent.  The  right  of 
one  to  exhibit  himself  to  the  public  at  all  proper  times,  in  all 
proper  places,  and  in  a  proper  manner  is  embraced  within  the 
right  of  personal  liberty.  The  right  to  withdraw  from  the 
public  gaze  at  such  times  as  a  person  may  see  fit,  when  his 
presence  in  public  is  not  demanded  by  any  rule  of  law,  is  also 
embraced  within  the  right  of  personal  liberty.  Publicity  in 
one  instance,  and  privacy  in  the  other,  are  each  guaranteed. 
In  reaching  the  conclusion  just  stated,  we  have  been  deprived 
of  the  benefit  of  the  light  that  would  be  shed  on  the  question 
by  decided  cases  and  utterances  of  law-writers  directly  dealing 
with  the  matter."  The  court  also  said:  "The  liberty  of 
privacy  exists,  has  been  recognized  by  the  law,  and  is  entitled 
to  continual  recognition.  But  it  must  be  kept  within  its  proper 
limits,  and  in  its  exercise  must  be  made  to  accord  with  the 
rights  of  those  who  have  other  liberties,  as  well  as  the  rights 
of  any  person  who  may  be  properly  interested  in  the  matters 
which  are  claimed  to  be  of  purely  private  concern.  Publicity 
in  many  cases  is  absolutely  essential  to  the  welfare  of  the 
public.  Privacy  in  other  matters  is  not  only  essential  to  the 
welfare  of  the  individual,  but  also  to  the  well-being  of  society. 
The  law  stamping  the  unbreakable  seal  of  privacy  upon  com- 
munications ^®  between  husband  and  wife,  attorney  and 
client,  and  similar  provisions  of  the  law,  is  a  recognition,  not 
only  of  the  right  of  privacy,  but  that  for  the  public  good  some 
matters  of  private  concern  are  not  to  be  made  public  even  with 
the  consent  of  those  interested.  It  therefore  follows  from  what 
has  been  said  that  a  violation  of  the  right  of  privacy  is  a  direct 
invasion  of  a  legal  right  of  the  individual.  It  is  a  tort,  and  it 
is  not  necessary  that  special  damages  should  have  accrued 
from  its  violation  in  order  to  entitle  the  aggrieved  party  to 
recover:  Civ.  Code,  sec.  3807." 

It  is  proper  to  point  out  that  the  comprehensive  provisions 
of  the  Georgia  Civil  Code,  section  4929,  hereinbefore  set  forth, 
are  entirely  lacking  in  our  constitution  or  statutes.  The  pro- 
visions most  closely  resembling  the  same  are  to  be  found  in 
the  constitution,  article  1,  section  5,  as  follows :  '  *  Every  person 
within  this  ^tate  ought  to  find  a  certain  remedy,  by  having  re- 
course to  the  laws,  for  all  injuries  or  wrongs  which  he  may 
receive  in  his  person,  property,  or  character.  lie  ought  to 
obtain  right  and  justice  freely  and  without  purchase,  com- 
pletely and  without  denial ,  promptly  and  without  delay ,  con- 
formably to  the  laws,"  and  in  Court  and  Practice  Act,  section 
2:  "The  supreme  court  shall  have  general  supervision  of  all 
courts  of  inferior  jurisdiction  to  correct  and  prevent  errors 
and  abuses  therein  when  no  other  remedy  is  expressly  pro- 
vided ;  it  may  issue  writs  of  habeas  corpus,  of  error,  certiorari. 
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mandamns,  prohibition,  quo  warranto,  and  all  other  extraordi- 
nary and  prerogative  writs  and  processes  necessary  for  the 
furtherance  of  justice  and  the  due  administration  of  the  law, 
etc."  The  above  provision  of  the  constitution  is  contained  in 
the  declaration  of  rights  and  principles. 

As  was  said  by  Ames,  C.  J.,  in  the  Matter  of  Nichols,  8  R.  I. 
50.  in  relation  to  this  very  section  of  the  constitution:  ''Al- 
though, in  a  free  government,  every  man  is  entitled  to  an 
adequate  legal  remedy  for  every  injury  done  to  him,  yet  the 
form  and  extent  of  it  is  necessarily  subject  to  the  legislative 
I)Ower. ' '  In  other  words,  the  constitutional  provisions  are  not 
self -executing,  and  require  legislative  assistance.  In  the  words 
of  Stiness,  C.  J.,  in  Crafts  v.  Ray,  22  R.  I.  179,  43  Atl.  1043, 
49  L,  R.  A.  604,  in  relation  to  the  ^"^  following  clause  in  Con- 
stitution, article  1,  section  2:  "  'All  laws,  therefore,  should  be 
made  for  the  good  of  the  whole ;  and  the  burdens  of  the  state 
ought  to  be  fairly  distributed  among  its  citizens.'  The  form 
of  this  clause  is  advisory,  and  not  mandator^'. ' '  And  regard- 
ing the  same  clause,  Ames,  C.  J.,  in  the  Matter  of  Dorrance 
Street,  4  R.  I.  230,  said :  ' '  We  will  not  stop  to  notice  the  very 
general  language  and  declaratory  form  of  this  clause;  setting 
forth  principles  of  legislation  rather  than  rules  of  constitu- 
tional law — addressed  rather  to  the  general  assembly  by  way 
of  advice  and  direction,  than  to  the  courts,  by  way  of  enforcing 
restraint  upon  the  law-making  power."  And  again,  "Indeed, 
the  language  in  question  can  hardly  be  said  to  impose  any  re- 
striction upon  the  assembly  at  all,  except  what  would  be  im- 
posed by  the  fact  of  our  free  institutions,  and  the  general 
principles  of  constitutional  law,  here  and  everywhere  in  this 
country  prevalent.  Had  the  constitution  been  wholly  silent 
upon  this  subject,  a  greater  latitude  could  not  have  been  given 
by  these  principles,  than  seems  to  be  studiedly  implied  in  the 
form,  spirit  and  general  terms  of  this  sentence."  Under  our 
constitution,  article  3,  "The  powers  of  the  government  shall 
be  distributed  into  three  departments:  the  legislative,  execu- 
tive, and  judicial."  The  function  of  adjusting  remedies  to 
rights  is  a  legislative  rather  than  a  judicial  one,  and  up  to  the 
present  time  the  legislature  of  this  state  has  omitted  to  pro- 
vide a  remedy  for  invasion  of  the  right  of  privacy.  Further- 
more, our  statutes  do  not  contain  any  provisions  equivalent  to 
those  of  the  Georgia  Civil  Code,  section  3807,  supra : 

"What  are  torts?  A  tort  is  a  legal  wrong  committed  upon 
the  person  or  property  independent  of  contract.  It  may  be 
either — 1.  A  direct  invasion  of  some  legal  right  of  the  indi- 
vidual ;  2.  The  infraction  of  some  public  duty  by  which  special 
damage  accrues  to  the  individual;  3.  The  violation  of  some 
private  obligation  by  which  like  damage  accrues  to  the  indi- 
vidual.   In  the  former  case  no  special  damage  is  necessary  to 
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entitle  the  party  to  recover.  In  the  two  latter  cases  such  dam- 
age is  necessary." 

^®  But  inaction  upon  the  part  of  the  legislature,  however 
long  continued,  cannot  confer  legislative  functions  upon  the 
judiciary.  Whenever  public  opinion  becomes  sufficiently 
strong,  legislative  action  is  sure  to  follow ;  for,  in  general,  legis- 
lation is  the  coinage  of  public  opinion  into  statutes. 

It  is  a  well-established  rule  of  constitutional  interpretation 
as  laid  down  by  this  court  that  the  terms  of  the  constitution 
must  be  interpreted  as  they  were  understood  at  the  time  of  the 
adoption  of  the  present  constitution.  Thus  in  State  v.  Nichols 
(1905),  27  R.  I.  69,  60  Atl.  763,  Mr.  Justice  Blodgett,  speaking 
for  this  court,  held  that  the  word  "infamous"  did  not  include 
a  crime  punishable  with  imprisonment  for  any  period  less  than 
one  year,  because  the  statute  in  force  in  1843  did  not  debar 
persons,  unless  thus  convicted,  from  certain  political  and  civil 
rights.  So  in  Shaw  v.  Silverstein  (1899),  21  R.  I.  500,  44  Atl. 
931,  it  was  held  that  the  right  of  trial  by  jury  did  not  extend 
to  the  facts  set  forth  in  an  affidavit  annexed  to  the  writ  of 
arrest,  because  the  procedure  by  affidavit  was  not  in  existence 
at  the  time  of  the  adoption  of  the  constitution.  The  same 
principle  Applies  in  Gunn  v.  Union  R,  R.  Co.  (1901),  23  R.  I. 
289,  49  Atl.  999,  upholding  the  right  to  grant  a  new  trial  for  a 
verdict  contrary  to  the  evidence.  In  C!onley  v.  Woonsocket 
Institution  for  Savings  (1875),  11  R.  I.  147,  Chief  Justice 
Durfee  held  that  article  1,  section  5,  of  the  state  constitution, 
declaring  that  the  plaintiff  ought  to  obtain  right  and  justice 
freely,  was  borrowed  from  the  Magna  Charta,  and  that  as  in 
England  it  did  not  prohibit  judicial  fees,  so  it  would  not  in 
Rhode  Island.  This  court  has  therefore  held  that  it  is  not  at 
liberty  to  construe  into  the  constitution  new  principles  which 
did  not  exist  at  the  time  of  the  adoption  of  the  constitution; 
and  further,  that  when  the  form  of  words  used  in  the  constitu- 
tion is  borrowed  from  an  older  source,  it  comes  laden  with  its 
previous  meaning.  As  a  matter  of  common  knowledge,  the 
clauses  under  discussion  (U.  S.  Const.,  Fourteenth  Amend., 
and  R.  I.  Const.,  art.  1,  sec.  10)  were  borrowed  from  the  thirty- 
ninth  article  of  the  great  charter:  "No  freeman  shall  be  taken, 
or  imprisoned,  or  disseized  or  outlawed,  or  banished,  or  in  any 
ways  destroyed;  nor  will  we  pass  upon  him,  or  send  upon  him, 
unless  by  legal  judgment  of  '^^  his  peers,  or  by  the  law  of  the 
land."  The  words  corresponding  to  "liberty"  in  this  first 
pronouncement  are  "taken,"  "imprisoned,"  "outlawed,"  and 
"banished,"  and  are  not  confined  to  mere  freedom  from  in- 
carceration ("imprisonment"). 

Blackstone  defined  "personal  liberty"  as  the  "power  of 
locomotion,  of  changing  situation,  of  removing  one's  person  to 
whatever  place  one's  inclination  may  direct,  without  imprison- 
ment or  restraint  unless  by  course  of  law":  1  Blackstone 's 
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Commentaries,  134.  From  this  it  would  logically  follow  that 
the  right  of  personal  liberty  included  not  only  the  right  to  go 
where  a  person  pleased,  but  also  to  maintain  himself  in  a  law- 
ful m.anner  while  there,  "to  live  and  work  where  he  chose,  to 
earn  his  livelihood  by  a  lawful  calling,  enter  into  contracts 
essential  to  carry  out  his  avocation,  as  well  as  mere  freedom 
from  incarceration":  Judge  Peckham,  in  AUgeyer  v.  Louisi- 
ana, 165  U.  S.  578,  17  Sup.  Ct.  Rep.  427,  41  L.  ed.  832.  The 
same  learned  judge  defined  the  term  "liberty"  in  essentially 
the  same  manner  in  People  v.  Gillson,  109  N.  Y.  389,  4  Am.  St. 
Rep.  465,  17  N.  E.  342,  as  meaning  "the  right  not  only  of 
freedom  from  servitude,  imprisonment,  or  restraint,  but  the 
right  of  one' to  use  his  faculties  in  all  lawful  ways,  to  live  and 
work  where  he  will,  to  earn  his  livelihood  in  any  lawful  call- 
ing, and  to  pursue  any  lawful  trade  or  avocation."  This  was 
the  definition  adopted  by  this  court  in  State  v.  Dalton  (1900), 
22  R.  I.  77,  84  Am.  St.  Rep.  818,  46  Atl.  234,  48  L.  R.  A.  775, 
in  which  it  was  held  that  a  law  prohibiting  the  gift  of  a  stamp 
entitling  the  purchaser  of  a  given  article  to  obtain  another 
specified  article  from  a  third  party  was  a  deprivation  of 
liberty  because  the  legislature  has  no  right  to  prohibit  a  man 
from  "carrying  on  his  business  in  his  own  way,  provided 
always,  of  Qourse,  that  the  business  and  the  mode  of  carrying 
it  on  are  not  injurious  to  the  public,  and  provided,  also,  that 
it  is  not  a  business  which  is  affected  with  a  public  use  or 
interest."  It  is  true,  therefore,  that  the  idea  underlying 
"liberty"  would  undoubtedly  prohibit  another  from  exhibit- 
ing the  body  of  one  without  his  consent.  But  it  is  also  true 
that  the  exhibition  of  a  picture  of  one  does  not  restrain  his 
movements,  does  not  curtail  his  choice  of  occupation,  nor 
^bridge  his  freedom  of  contract. 

It  would  be  a  work  of  supererogation  to  cumber  this  opinion 
with  an  analysis  of  the  English  and  American  cases  prior  to 
the  ^  cases  of  Boberson  (171  N.  Y.  538,  89  Am.  St.  Rep.  828, 
64  N.  E.  442,  59  L.  R.  A.  478)  and  Pavesich  (122  Ga.  190,  106 
Am.  St.  Rep.  104,  50  S.  E.  68,  69  L.  R.  A.  107,  2  Ann.  Cas. 
561) ,  to  show  that  the  same  are  not  authority  in  support  of  the 
existence  of  the  right  to  privacy,  because  the  same  have  been 
carefully  reviewed,  not  only  in  the  eases  above  mentioned, 'but 
also  in  the  article  in  the  Harvard  Law  Review  already  referred 
to  and  in  the  note  to  the  ease  of  Pavesich  v.  New  England  Mut. 
Life  Ins.  Co.,  2  Ann.  Cas.  561. 

"We  pass,  therefore,  to  the  consideration  of  the  claim  of  Mr. 
Justice  Cobb  that  the  principle  of  the  right  of  privacy  was  well 
developed  in  the  Roman  law,  and  from  there  was  carried  into 
the  common  law,  where  it  appears  in  various  places.  He  finds 
that  "shouting  until  the  crowd  gathered  round  one,"  or  "fol- 
lowing an  honest  woman  or  young  boy  or  girl, "  or  "  attracting 
attention  to  another  as  he  was  passing  along  the  highway  or 
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standing:  upon  his  private  grounds,"  were  actionable  at  Roman 
law.  The  reco*?nition  of  the  principle  underlying  these  actions 
in  the  Roman  law  is  found  in  the  common  law  in  the  law  of 
nuisance  both  public  and  private ;  for  example,  public  scolds 
and  eavesdroppers.  Lord  Coke  is  found  to  have  sanctioned  it 
in  Seniayne's  Case,  5  Coke,  91,  when  he  gives  force  to  the 
maxim  that  "Every  man's  house  is  his  castle."  So,  too,  the 
same  court  claims,  every  constitution  sets  its  approval  on  a 
tort  right  of  privacy  when  it  prohibits  unreasonable  search. 
The  law  of  evidence  contributes  to  this  ever-present  right  "to 
be  let  alone"  when  it  forbids  husband  and  wife  to  divulge 
privileged  communications,  and  sets  a  seal  upon  the  knowledge 
of  an  attorney  gained  from  his  client.  From  these  instances 
the  court  concludes  that  the  legal  principles  of  the  Roman  law 
are  introduced  into  the  common  law  and  that  "liberty  of 
privacy  has  been  recognized  by  the  law  and  is  entitled  to  con- 
tinual recognition. ' ' 

It  is  difficult  to  discover  how  the  theory  of  public  nuisance, 
the  first  principle  of  which  is  that  a  private  individual  cannot 
remedy  his  fancied  wrong,  is  made  to  support  an  absolute  right 
of  privacy  such  as  has  been  described  in  the  Roman  law  and 
sanctioned  in  the  Georgia  case.  Blackstone  defines  a  nuisance 
as  "anything  done  to  the  hurt  or  annoyance  o£  the  lauds, 
tenements,  or  hereditaments  of  another" :  3  Blackstone 's  Com- 
mentaries, Sharwood's  ed.,  *216.  The  very  theory  of  nuisance 
is  the  doing  of  '^^  something  intrinsically  lawful  in  a  manner 
damaging  to  others,  and  it  is  the  resultant  damage  th&t  creates 
the  wrong.  The  right  of  privacy,  on  the  other  hand,  which  the 
supreme  court  of  Georgia  seeks  to  establish,  is  an  absolute  tort 
right,  the  merest  interference  with  which  is  an  actionable 
wrong.  In  nuisance  not  only  must  special  damages  be  alleged 
to  sustain  an  action,  but  it  is  well  settled  that  mental  suffering 
alone  will  not  constitute  damage  sufficient  to  sustain  an  action : 
Owen  V.  Henman,  1  Watts  &  S.  548,  37  Am.  Dec.  481 ;  Spar- 
hawk  V.  Union  Passenger  Ry.  Co.,  54  Pa.  401 ;  a  branch  of  a 
similar  rule  obtaining  in  libel  and  slander  cases  not  actionable 
per  se  where  special  damage  must  be  shown  :  Lynch  v.  Knight, 
9  H.  L.  Cas.  577 ;  Pollard  v.  Lyon,  9  U.  S.  225,  23  L.  ed.  308 ; 
Dockrell  v.  Dougall,  73  L.  T.,  N.  S.,  840;  and  in  negligence 
cases :  Simone  v.  Rhode  Island  Co.,  28  R.  I.  186,  66  Atl.  202, 
9  L.  R.  A.,  N.  S.,  740.  In  the  right  of  privacy,  however,  in  the 
Georgia  ease,  and  in  the  case  now  before  the  court,  no  damage 
is  alleged  other  than  mental  suffering.  The  law  of  nuisance 
not  only  does  not  recognize  a  right  of  privacy  but  is  in  theory 
incompatible  with  it. 

The  rule,  "Every  man's  house  is  his  castle,"  does  not  rest 
on  a  right  of  personal  privacy ;  otherwise  the  same  immunity 
would  follow  the  person  when  without  his  house  or  when  the 
officer  had  found  the  outer  door  open  and  broke  in  an  inner 
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paneling.  The  same  is  true  of  provisions  as  to  unreasonable 
searches  based  squarely  on  this  old  maxim  and  now  defended 
by  the  constitution.  So,  too,  it  is  apparent  that  the  divulging 
of  communications  between  husband  and  wife  rests  on  some 
principle  other  than  the  right  of  privacy,  else  the  bar  would 
still  continue  when  testifying  against  each  other  in  a  divorce 
suit.  These  rules  are  and  always  have  been  based  on  principles 
of  sound  public  policy,  irrespective  of  the  wishes,  or  desires,  or 
interests  of  the  persons  affected.  It  is  not  claimed  that  these 
instances  were  ever  based  on  a  right  of  privacy.  The  conten- 
tion is,  at  best,  that  they  might  be  or  ought  to  be,  and  that 
because  certain  results  may  be  obtained  by  applying  the  theory 
of  absolute  right  of  privacy,  that  therefore  a  right  of  privacy 
is  established.  Such  an  argument  is  fallacious,  and  none  of 
the  instances  given  recognize  or  support  the  right  of  privacy 
in  the  common  law. 

*^  Every  exponent  of  the  right  of  privacy  cites,  as  an 
authority  in  support  of  his  contentions,  one  sentence  in  Cooley 
on  Torts,  page  29,  where  the  learned  author  is  discussing  the 
right  of  personal  immunity,  and  the  sentence  is  as  follows: 
"The  right  to  one's  person  may  be  said  to  be  a  right  of  com- 
plete immunity:  to  be  let  alone."  The  meaning  of  this  sen- 
tence is  amply  explained  by  the  one  immediately  following: 
"The  corresponding  duty  is,  not  to  inflict  an  injury,  and  not, 
within  such  proximity  as  might  render  it  successful,  to  at- 
tempt the  infliction  of  an  injury.  In  this  particular  the  duty 
goes  beyond  what  is  required  in  most  cases;  for  usually  an 
unexecuted  purpose  or  an  unsuccessful  attempt  is  not  no- 
ticed." The  paragraph  is  given  over  entirely  to  a  discussion 
of  the  doctrine  of  assault.  The  author  is  not,  therefore,  usher- 
ing in  a  new  right  of  complete  immunity.  The  right  "to  be 
let  alone"  refers  unmistakably  to  the  right  to  be  free  from 
bodily  injury,  or  from  a  reasonable  fear  of  bodily  injury,  at 
the  hands  of  a  fellow-being. 

The  principle  underlying  the  right  of  privacy  is  not  analo- 
gous to  that  upon  which  assault  is  based.  In  State  v.  Baker 
(1897),  20  R.  I.  275,  78  Am.  St.  Rep.  863,  38  Atl.  653,  this 
court,  speaking  through  Mr.  Justice  Tillinghast,  adopted  the 
definition  of  assault,  given  by  Mr.  Bishop,  as  "any  unlawful 
physical  force,  partly  or  fully  put  in  motion,  creating  a  reason- 
able apprehension  of  immediate  physical  injury  to  a  human 
being":  2  Bishop's  Criminal  Law,  sec.  23;  and  it  was  held 
in  that  case  that  the  firing  of  a  loaded  pistol  at  a  man  was  an 
assault,  even  though  the  intention  of  the  person  firing  was 
merely  to  scare  the  person  shot  at,  because  "it  (the  firing) 
was  an  act  which  was  well  calculated  to  inflict  serious  personal 
injur>';  and  from  such  an  act  the  law  implies  malice."  In 
State  V.  Hunt  (1903),  25  R.  I.  69,  54  Atl.  773,  it  was  held  that 
an  assault  ' '  consists  in  an  offer  to  do  bodily  harm,  made  by  a 
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person  who  is  in  a  position  to  inflict  it."  Numerous  other 
definitions  of  both  civil  and  criminal  assault  are  found  col- 
lected in  3  Cyc.  1020  and  1066.  An  essential  element  in  all  is 
a  "reasonable  apprehension  of  immediate  physical  injury," 
and  the  movement,  however  threatening,  which  does  not  pro- 
duce the  fear  of  physical  harm  is  not  an  assault :  Tuberville  v. 
Savage,  1  Mod.  3 ;  1  Ames  Cas,  Torts,  2.  Apprehension  of  im- 
mediate physical  harm  is  ■*^  not  an  essential  element  of  the 
right  of  privacy.  But  the  incompatibility  between  the  prin- 
ciple of  assault  and  that  of  the  right  of  privacy  is  most  strik- 
ingly brought  out  by  the  familiar  rule  that  words  alone  can 
never  constitute  an  assault:  Cooley  on  Torts,  167.  If  words 
cannot  constitute  an  assault,  how  then  can  writings;  and  if 
writings  cannot,  how  could  the  publication  of  a  picture?  It 
would  seem  reasonable  to  conclude  that  the  principle  of  the 
right  of  privacy  finds  no  support  in  the  doctrine  of  assault. 

It  has  also  been  suggested  that  the  principle  of  the  right  of 
privacy  finds  support  in  the  law  of  libel.  Enough  has  already 
been  said  to  show  the  fallacy  of  this  contention. 

The  foregoing  considerations,  together  with  an  examination 
of  the  authorities,  lead  us  to  the  same  conclusion  as  that 
reached  by  a  majority  of  the  court  in  Roberson  v.  Rochester 
Folding  Box  Co.,  171  N.  Y.  538,  89  Am.  St.  Rep.  828,  64  N.  E. 
442,  59  L.  R.  A.  478,  "that  the  so-called  'right  of  privacy'  has 
not  as  yet  found  an  abiding  place  in  our  jurisprudence,  and, 
as  we  view  it,  the  doctrine  cannot  now  be  incorporated  without 
doing  violence  to  settled  principles  of  law  by  which  the  pro- 
fession and  the  public  have  long  been  guided." 

It  may  be  proper  to  state,  however,  that,  since  the  rendition 
of  the  foregoing  decision,  the  legislature  of  the  state  of  New 
York  has  enacted  chapter  132  of  the  Laws  of  New  York, 
entitled :  "An  act  to  prevent  the  unauthorized  use  of  the  name 
or  picture  of  any  person  for  the  purposes  of  trade,"  which 
went  into  effect  September  1,  1903,  whereby  persons  offending 
against  its  provisions  are  not  Only  declared  to  be  guilty  of  a 
misdemeanor,  but  also  are  made  liable,  in  civil  actions,  at  the 
suit  of  persons  injured  by  such  unauthorized  use  of  name  or 
picture,  to  respond  in  damages,  including  exemplary  damages, 
for  such  injury. 

The  constitutionality  of  this  statute  has  been  sustained  by 
the  court  of  appeals  of  New  York  in  the  case  of  Rhodes  v. 
Sperry  &  Hutchinson  Co.,  193  N.  Y.  223, 127  Am.  St.  Rep.  945^ 
85  N.  E.  1097. 

As  we  have  been  unable  to  discover  the  existence  of  the  right 
of  privacy  contended  for,  we  must  answer  the  first  question, 
certified  to  us,  in  the  negative. 

The  second  question,  considered  solely  with  reference  to  the 
first  count  of  the  declaration — the  second  count  for  libel  being 
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■**  insufficient  for  that  purpose,  as  hereinbefore  set  forth — 
must  also  be  answered  in  the  negative. 

Having  thus  decided  the  questions  certified  to  us,  we  here- 
with send  back  the  papers  in  the  cause,  with  our  decision 
certified  thereon,  to  the  superior  court,  for  further  proceed- 
ings. 


The  Bight  of  Privacy  is  the  subject  of  a  note  to  Eoberson  v.  Rochester 
Folding  Box  Co.,  89  Am.  St.  Eep.  844.  In  Kentucky  and  Georgia  it 
has  been  affirmed  that  the  publication  of  the  picture  of  a  person 
without  his  consent,  as  part  of  an  advertisement  for  exploiting  a  busi- 
ness, is  a  violation  of  the  right  of  privacy,  and  entitles  him  to  re- 
cover without  proof  of  special  damages:  Foster-Milburn  Co.  v.  Chinn, 
134  Ky.  424,  135  Am.  St.  Eep.  417;  Pavesich  v.  New  England  Life 
Ins.  Co.,  122  Ga.  190,  106  Am.  St.  Eep.  104. 


GREENOUGH  v.  POLICE  COMMISSIONERS. 

[30  E.  I.  212,  74  Atl.  785.] 

EVTDENCE. — Cotirts  Take  Judicial  Notice  of  acts  of  incor- 
poration for  the  purposes  of  construction,     (p.  956.) 

UQUOR  LICENSE — Corporation  as  Citizen. — Corporations  cre- 
ated by  the  legislature  to  conduct  the  liquor  business  are  "citizens 
resident  within  this  state"  within  the  statute  providing  that  licenses 
for  the  manufacture  or  sale  of  intoxicating  liquors  "may  be  granted 
to  citizens  resident  within  this  state."     (p.  957.) 

CORPORATION — Liquor  Company  as  Business  Coriwration, — 
A  corporation  engaged  in  the  business  of  manufacturing  and  dealing 
in  intoxicating  liquors  is  a  business  corporation  within  the  meaning 
of  General  Laws,  chapter  176,  classifying  corporations,     (p.  960.) 

CORPORATION. — The  Residence  of  a  Corporation  is  the  state 
which  created  it.  The  residence  is  created  for  it  by  act  of  law  and 
cannot  be  changed  by  act  of  the  corporation,     (p.  960.) 

Littlefield  &  Barrows  and  Samuel  H.  Davis,  for  the  peti- 
tioners. 

Tillinghast  &  Murdock,  for  the  respondents. 

Gorman,  Egan  &  Gorman  and  Michael  J.  Lynch,  of  counsel 
for  certain  domestic  corporations. 

2ia  DUBOIS,  C.  J.  This  is  a  petition  for  a  writ  of  cer- 
tiorari brought  by  the  attorney  general  of  the  state  at  the 
relation  of  certain  citizens  and  taxpayers  of  the  town  of 
Tiverton,  in  said  state,  and  for  and  on  behalf  of  the  inhabit- 
ants of  said  town,  against  Henry  C.  Wilcox,  Richard  Board- 
man,  and  Harry  W.  Grinnell,  all  of  said  town  of  Tiverton,  and 
who  are  the  board  of  police  commissioners  of  said  town  of 
Tiverton,  setting  forth:  "1.  That   under  the  provisions   of 
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section  2  of  chapter  102  of  the  General  Laws  of  the  state  of 
Rhode  Island  and  the  amendments  ^^^  thereof,  it  is  provided 
that  'the  town  councils  of  the  several  towns  and  boards  of 
commissioners  as  hereinafter  provided  may  grant  or  refuse 
to  grant  licenses  to  such  citizens  resident  within  this  state  for 
the  manufacture  or  sale  of  pure,  spirituous  and  intoxicating 
liquors  within  the  limits  of  said  town  and  city  as  they  may 
deem  proper'  and  by  chapter  1034,  section  5,  of  the  Public 
Laws  it  is  provided  that  'Said  board  shall  also  have  and  ex- 
ercise within  and  for  said  town  all  the  power  and  authority 
vested  in  and  conferred  upon  the  town  council  of  said  town 
by  the  provisions  of  chapter  102  of  the  General  Laws  and  all 
acts  in  amendment  thereof  or  in  addition  thereto,'  whereby 
said  board  of  police  commissioners  of  the  town  of  Tiverton 
were  authorized  to  grant  such  licenses  and  from  time  to  time 
exercise  said  power  under  the  provisions  aforesaid. 

"2.  That  on,  to  wit,  the  first  day  of  May,  A.  D.  1909,  said 
board  of  police  commissioners  transferred  a  certain  retail 
license  to  sell  pure,  spirituous,  malt  and  intoxicating  liquors, 
which  had  been  before  that  time  issued  and  granted  to  John 
J.  Keams,  at  87  Main  street  to  Nos.  5  and  7  Bay  street  in  said 
town  of  Tiverton,  to  the  Union  Wine  Company,  a  corporation, 
and  at  the  same  time  changed  said  license  from  a  retail  to  a 
wholesale  license,  by  a  statement  to  that  effect  on  the  face 
thereof. 

"3.  That  said  Union  Wine  Company  was  at  the  time  of  the 
transfer  of  said  license  a  corporation  and  was  not  a  citizen  of 
the  state  of  Rhode  Island  at  the  time  of  the  granting  of  said 
license  and  that  under  the  provisions  of  law  above  cited  a 
license  to  sell  such  liquors  could  not  legally  be  granted  to  any 
corporation,  inasmuch  as  a  corporation  is  not  and  cannot  be  a 
citizen  of  this  state  within  the  true  intent  iand  meaning  of  said 
provisions  and  others  relating  to  the  same  subject  matter. 

"4.  That  from  and  after  the  transfer  of  said  license  to  said 
corporation  said  corporation  has  sold  malt  and  spirituous 
liquors  at  the  place  designated  in  said  license  and  is  now  sell- 
ing such  liquors  at  said  place. 

"Wherefore,  inasmuch  as  there  is  no  other  adequate  rem- 
edy for  correcting  the  said  illegal  action  of  said  board  of 
eonimissioners,  your  petitioner  prays  that  a  writ  of  certiorari 
may  ^*'*  issue  out  of  this  court  to  be  directed  to  the  said 
Henry  C  Wilcox,  Richard  Boardman  and  Harry  W.  Grin- 
nell,  police  commissioners  of  the  town  of  Tiverton,  command- 
ing them  to  certify  their  records  as  such  commissioners 
relative  to  said  proceedings  to  this  court  and  that  the  action 
of  said  board  of  commissioners  in  the  premises  may  be 
quashed. 

"And  your  petitioner  further  prays  that  a  citation  may 
issue  to  Henry  C.  Wilcox,  Richard  Boardman  and  Harry  W. 
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Orinnell,  all  of  said  town  of  Tiverton,  police  commissioners 
as  aforesaid,  to  appear  and  show  cause,  if  any  they  have,  why 
the  prayer  of  this  petitioner  should  not  be  granted. 

**WM.  B.  GREENOUGH, 

"Attorney  General. 

"Oct.  25,  1909." 

To  which  the  respondents  have  made  answer,  as  follows: 

"Henry  C.  Wilcox,  Richard  Boardman  and  Harry  "W. 
Orinnell,  as  the  board  of  police  commissioners  of  the  town  of 
Tiverton,  answering  the  petition  in  the  above-entitled  cause, 
•say: 

"First.  The  board  of  police  commissioners  admit  the  alle- 
gation contained  in  paragraphs  No.  1  and  No,  2  of  said  peti- 
tion. 

"Second.  For  answer  to  paragraph  No.  3  of  said  petition 
said  board  of  police  commissioners  aver  that  the  said  Union 
Wine  Company  was  at  the  time  of  the  transfer  of  said  license, 
a  corporation  duly  organized  under  the  laws  of  the  state  of 
Rhode  Island,  and  is  by  its  charter  authorized  to  engage  in 
the  business  of  manufacturing,  distilling,  buying,  selling,  im- 
porting, exporting,  exchanging,  and  otherwise  acquiring, 
liolding,  owning,  dealing  in  or  disposing  of  wines,  spirits, 
liquors,  ales,  beers,  at  wholesale  or  retail  or  otherwise,  .... 
and  as  such  corporation  is  a  citizen  resident  of  the  state  of 
E,hode  Island,  and,  as  said  board  is  informed  and  advised,  is 
a  proper  party  to  be  granted  a  license  under  and  by  virtue 
of  the  authority  conferred  by  section  2  of  chapter  102  of  the 
General  Laws  of  the  state." 

The  legislative  meaning  of  the  word  "citizens,"  in  the 
•clause  "citizens  resident  within  this  state,"  contained  in  Gen- 
-eral  Laws.  ^^^  chapter  102,  section  2,  whereof  the  material 
portion  is  set  forth  in  the  foregoing  petition,  is  what  is  par- 
ticularly sought  in  this  inquiry. 

The  respondents  affirm,  and  the  petitioner  denies,  that  it 
includes  domestic  corporations. 

The  definition  of  the  noun  "citizen,"  according  to  Webster 
(International  Dictionary),  is:  "1.  One  who  enjoys  the  free- 
dom and  privileges  of  a  city;  a  freeman  of  a  city,  as  dis- 
tinguished from  a  foreigner,  or  one  not  entitled  to  its  fran- 
-chises.  2.  An  inhabitant  of  a  city,  a  townsman.  3.  A  per- 
son, native  or  naturalized,  of  either  sex,  who  owes  allegiance 
to  a  government  and  is  entitled  to  reciprocal  protection  from 
it.  4.  One  who  is  domiciled  in  a  country,  and  who  is  a  citi- 
zen, though  neither  native  nor  naturalized,  in  such  a  sense 
that  he  takes  his  legal  status  from  such  country."  Accord- 
ing  to   Bouvier's   Law     Dictionary:    "Citizen.     In    English 

law:  An  inhabitant  of  a  city The  representative  of  a 

<city,  in  parliament In  American  law :  One  who,  under 

the  constitution  and  laws  of  the  United  States,  has  a  right 
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to  vote  for  representatives  in  Congress,  and  other  public  of- 
ficers, and  who  is  qualified  to  fill  offices  in  the  gift  of  the 

people One  of  the  sovereign  people.     A  constituent 

member  of  the  sovereignty,  synonymous  with  the  people. 
....  A  member  of  the  civil  state  entitled  to  all  its  privi- 
leges  A  person  may  be  a  citizen  for  commercial  pur- 
poses and  not  for  political  purposes:  Field  v.  Adreon,  7  Md. 
209." 

Although  the  sale  of  intoxicating  liquors  has  been  subject 
to  legislative  control  ever  since  the  settlement  of  this  colony 
and  state,  the  word  "citizen"  in  this  connection  was  first  in- 
troduced in  Public  Laws,  chapter  508,  passed  June  25,  1875, 
wherein  it  was  provided  that  the  town  councils  and  boards 
of  aldermen  might  grant  or  refuse  to  grant  licenses  to  sell 
liquors,  within  their  respective  town  or  city,  "to  such  num- 
ber, and  so  many  citizens  resident  within  their  respective 
town  or  city,  as  they  may  think  proper."  By  the  provisions 
of  the  General  Statutes  of  1872,  chapter  79,  section  2,  said 
councils  and  boards  might  grant  or  refuse  to  grant  such 
licenses  "to  such  number,  and  so  many  persons  within  their 
respective  town  or  city,  as  they  may  think  proper."  It  is 
perfectly  apparent  from  this  examination  that  the  change 
was  made  by  inserting  the  words  "citizens  resident"  in  place 
of  the  word  "persons"  in  the  statute.  The  reason  ^^^  for 
making  the  change  is  not  indicated  in  the  act  itself,  nor  is 
there  any  preamble  thereto.  General  Statutes,  chapter  22, 
"Of  the  Construction  of  Statutes,"  section  5,  provided  that 
"The  word  'person'  may  be  construed  to  extend  to  and  in- 
clude copartnerships  and  bodies  corporate  and  politic."  This 
provision  has  been  continued  in  the  various  revisions  of  the 
statutes,  and  still  remains  in  force.  By  the  provisions  of 
General  Statutes,  chapter  22,  section  15,  acts  of  incorporation 
were  deemed  to  be  public  acts  for  certain  purposes,  and  such 
has  been  the  law  from  that  time  to  the  .present.  Therefore 
the  court  will  take  judicial  notice  of  acts  of  incorporation  for 
the  purposes  of  construction:  Foley  v.  Ray,  27  R.  I.  127,  61 
Atl.  50.  The  first  paragraph  of  each  chapter  on  the  con- 
struction of  statutes  requires  that  its  provisions  shall  be  ob- 
served in  construing  statutes,  unless  the  observance  of  them 
would  lead  to  a  construction  inconsistent  with  the  manifest 
intent  of  the  General  Assembly,  or  be  repugnant  to  some 
other  part  of  the  same  statute.  It  is  therefore  apparent  that 
the  legislative  intent  is  to  be  ascertained  with  the  aid  of  the 
rule  thus  furnished  if  possible ;  and  if  not,  then  in  some  other 
manner.  The  statute  of  constructions  contains  no  definition 
of  the  word  "citizens."  It  is  not  claimed,  however,  that  it 
was  or  is  beyond  the  power  of  the  General  Assembly  to  con- 
strue the  word  "citizen"  so  as  to  include  corporations;  the 
claim  is   merely  that  such   power  has  not  been   exercised. 
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Whether  the  word  includes  corporations  or  not  must  be  as- 
certained without  the  aid  of  the  statute.  One  g-round  of 
argument  for  the  petitioner  was  that  the  change  from  "per- 
sons" to  "citizens  resident"  in  Public  Laws,  chapter  508, 
may  have  been  made  to  exclude  corporations  in  order  to  con- 
fine the  issuance  of  licenses  to  persons  having  the  right  to 
vote.  If  such  had  been  the  intention  of  the  legislature  they 
could  have  used  words  more  apt  for  the  purpose.  The  word 
"elector,"  or  "voter,"  is  a  technical  term  descriptive  of  a 
citizen  having  constitutional  and  statutory  qualifications  that 
enable  him  to  vote ;  and  if  the  legislature  had  intended  to  re- 
strict licenses  to  electors,  or  voters,  it  is  to  be  presumed  that 
such  appropriate  words  would  have  been  employed  for  that 
purpose,  to  avoid  ambiguity.  The  legislature  did  employ  the 
words  "legal  voter"  in  General  Laws,  chapter  102,  section 
29,  which  authorizes  such  a  person  to  make  complaint  for 
certain  ^^"^  purposes.  It  is  therefore  manifest  that  the  dis- 
tinction between  citizens  and  legal  voters  was  apparent  to  the 
law-making  body.  Before  1875,  the  statutes  permitted 
licenses  to  be  granted  to  "persons"  within  towns  and  cities, 
irrespective  of  their  citizenship  or  alienage,  and  without  re- 
gard to  their  residence,  and  such  permission  was  sufficient  to 
include  corporations  both  foreign  and  domestic.  The  lan- 
guage was  also  broad  enough  to  include  women,  children,  and 
persons  under  guardianship.  But  the  other  provisions,  in- 
cluding that  requiring  a  bond  to  be  given  by  the  person  ap- 
plying for  the  license,  clearly  indicated  the  intention  of  the 
legislature  to  exclude  persons  under  disability.  We  think 
that  the  evident  purpose  of  the  legislature  in  making  the 
change  was  to  exclude  alien  residents  from  holding  licenses 
under  the  provisions  of  the  act.  The  argument  that  if  the 
words  "citizens  resident"  include  all  persons  except  aliens 
resident,  such  construction  would  include  women,  children, 
and  persons  under  disability,  may  be  disposed  of  by  the  con- 
sideration that  the  statute  in  question  is  no  more  obnoxious 
to  that  objection  than  the  prior  one  heretofore  referred  to, 
and  that  some  of  the  same,  together  with  additional,  safe- 
guards surround  it.  Whether  the  legislature  intended  that 
corporations  should  be  included  within  the  term  "citizens 
resident  "  may  be  gathered  from  their  acts.  If  the  General 
Assembly  has  created  corporations  for  the  express  purpose  of 
doing  business  that  can  only  be  done  by  resident  citizens,  such 
fact  furnishes  conclusive  evidence  of  legislative  construction, 
for  it  is  not  to  be  presumed  that  the  legislature  acted  abor- 
tively. Under  Public  Statutes,  1882,  chapter  87,  section  1, 
no  person  shall  manufacture  or  sell,  or  suffer  to  be  manufac- 
tured or  sold,  etc.,  within  this  state,  any  ale,  wine,  rum,  or 
other  strong  or  malt  liquors,  etc.,  unless  as  thereinafter  pro- 
vided.    Section  2  allowed  town  councils  and  boards  of  alder* 
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men  of  cities  to  grant  or  refuse  to  grant  licenses  to  such  num- 
ber and  so  many  citizens  resident  within  their  respective  town 
or  city  for  the  sale  of  pure  spirituous  and  intoxicating  liquors^ 
within  the  limits  of  such  town  or  city,  as  they  may  think 
proper.  Section  11  fixes  the  amount  of  fees,  and  also  pro- 
vides that  a  license  to  manufacture  pure  liquors  shall  carry 
Avith  it  the  right  of  sale,  at  his  manufactory,  by  the  manu- 
facturer of  ^**  pure  liquors  manufactured  by  him.  While 
this  statute  was  in  force,  on  May  31,  1883,  the  General  As- 
sembly passed  "An  act  to  incorporate  the  Rhode  Island  Brew- 
ing Company,"  whereby  the  persons  therein  named,  and  their 
associates,  successors,  and  assigns,  were  constituted  and  cre- 
ated a  body  corporate  and  politic  by  the  name  of  the  Rhode 
Island  Brewing  Company,  for  the  purpose  of  manufacturing 
and  brewing  lager  beer,  beer,  and  ales,  and  the  transaction  of 
any  other  business  connected  therewith  or  incident  thereto, 
with  the  powers,  privileges,  and  liabilities  incident  to  corpora- 
tions under  the  provisions  of  Public  Statutes,  chapters  152 
and  155.  The  capital  stock  was  not  to  exceed  one  hundred 
thousand  dollars.  Under  the  provisions  of  Public  Statutes, 
chapter  27,  section  14,  it  was  necessary  for  the  incorporators 
to  pay  into  the  general  treasury  the  sum  of  one  hundred  dol- 
lars as  a  tax  before  organization  of  the  corporation.  On  May 
29,  1895,  the  General  Assembly  passed  an  act  changing  the 
name  of  said  corporation  to  James  Hanley  Brewing  Com- 
pany. May  29,  1891,  the  General  Assembly  passed  an  act  to 
incorporate  the  Mount  Hope  Brewing  Company  for  the  pur- 
pose of  "manufacturing,  brewing,  and  selling  lager  beer,  beer, 
porter,  and  ales."  July  23,  1891,  the  General  Assembly 
amended  an  act  to  incorporate  the  Hathaway  Steam  Trap 
Company,  constituted  for  the  purpose  of  manufacturing  and 
selling  steam  traps,  passed  at  the  May  session,  1891,  so  as  to 
create  a  body  corporate  and  politic  by  the  name  of  the  Ameri- 
can Brewing  Company,  for  the  purpose  of  manufacturing 
and  brewing  lager  beer,  ales  and  porters,  etc.,  with  a  capital 
stock  of  two  hundred  thousand  dollars.  May  17,  1895,  the 
original  act  was  further  amended  so  as  to  constitute  the  Provi- 
dence Brewing  Company  for  brewing  beer,  ale,  and  porter. 
These  are  not  the  only  instances  of  legislative  action  in  the 
premises,  but  they  are  sufficient  for  the  purposes.  It  is 
claimed,  however,  that  the  Union  Wine  Company,  described 
in  the  petition  and  in  the  answer  of  the  respondents,  is  a 
corporation  not  specially  chartered  by  the  General  Assembly, 
but  organized  under  General  Laws,  chapter  176,  section  2. 
This  statute  was  enacted  by  the  General  Assembly  in  ac- 
cordance with  the  provisions  of  article  9  of  amendments  to 
the  constitution,  adopted  November,  1892,  whereof  section  1 
reads  as  follows: 
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^*^  "Section  1.  Hereafter  the  general  assembly  may  pro- 
vide by  general  law  for  the  creation  and  control  of  corpora- 
tions :  Provided,  however,  that  no  corporation  shall  be  created 
with  the  power  to  exercise  the  right  of  eminent  domain,  or  to 
acquire  franchises  in  the  streets  and  highways  of  towns  and 
cities,  except  by  special  act  of  the  general  assembly  upon  a 
petition  for  the  same,  the  pendency  whereof  shall  be  notified 
as  may  be  required  by  law." 

Chapter  176,  aforesaid,  section  1,  provides  for  the  classifica- 
tion and  formation  of  corporations,  and  it  appears  from  an 
examination  of  the  statute  that  there  are  three  classes,  viz., 
"Class  1. — Business  corporations;  class  2. — Insurance  and 
banking  corporations;  and  class  3. — Literary  and  scientific 
corporations  and  miscellaneous  corporations."  Section  2 
aforesaid  provides  that  any  three  or  more  persons  of  lawful 
age  who  shall  associate  by  written  articles  which  shall  ex- 
press, inter  alia,  their  agreement  to  constitute  an  ordinary 
business  corporation,  the  name  by  which  it  shall  be  known  ^ 
the  business  for  which  it  is  constituted,  the  town  or  city  in 
which  it  is  to  be  located,  the  amount  of  the  capital  stock,  etc.^ 
shall,  upon  complying  with  the  requirements  thereinafter 
provided,  be  and  become  a  corporation  for  the  transaction  of 
the  business  named  in  said  articles  of  agreement,  with  a 
proviso  excluding  the  formation  of  certain  kinds  of  corpora- 
tions therein  set  forth.  It  was  urged  in  argument  that  a  cor- 
poration formed  "to  engage  in  the  business  of  manufacturing, 
distilling,  buying,  selling,  importing,  exporting,  exchanging, 
and  otherwise  acquiring,  holding,  owning,  dealing  in  or  dis- 
posing of  wines,  spirits,  liquors,  ales,  beers  at  wholesale  or 
retail  or  otherwise,"  is  not  an  ordinary  business  corporation. 
It  is  true  that  by  very  many  worthy  people  the  liquor  busi- 
ness is  regarded  as  unusual  and  peculiar;  but  the  question, 
to  be  determined  is  not  whether  the  liquor  business  is  or- 
dinary or  extraordinary,  in  our  opinion,  but  whether  a  cor- 
poration can  be  formed  for  the  purpose  of  carrying  on  that 
business,  under  the  provisions  of  said  General  Laws,  chapter 
176.  Is  such  a  corporation  included  in  any  of  the  classes, 
specified  therein?  It  certainly  does  not  belong  in  either  class 
2  or  3.  Is  it  embraced  within  the  provisions  of  "Class  1. — 
Business  corporations"?  The  definition  of  the  noun  "busi- 
ness," according  to  Webster's  ^^^  International  Dictionary, 
is:  "3.  Financial  dealings;  buying  and  selling;  traffic  in  gen- 
eral; mercantile  transactions."  A  corporation  organized  for 
such  purposes  is,  therefore,  a  business  corporation. 

Corporations,  constituted  merely  for  the  purpose  of  con- 
ducting business,  which  do  not  possess  extraordinary  corpo- 
rate powers,  especially  the  powers  enumerated  in  the  provisos 
contained  in  said  article  9  of  the  amendment  to  the  consti- 
tution and  in  said  General  Laws,  chapter  176,  section  2,  are 
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ordinary  business  corporations.  The  petitioner  objects  that 
a  corporation  cannot  be  licensed  as  a  resident,  "for  that  word 
implies  intent  to  remain,  as  well  as  actual  location  in  a  place, 
and  a  corporation  cannot  strictly  be  said  to  be  capable  of 
an  intent  to  remain." 

The  sufficient  reply  to  the  objection  may  be  found  in  the 
opinion  of  Durfee,  C.  J.,  in  Stafford  v.  Am.  Mills  Co.,  13 
R.  I.  310:  **We  do  not  think  a  foreign  corporation  can  under 
any  circumstances  be  regarded  as  a  resident  of  the  state,  in 
the  absence  of  any  legislation  recognizing  it  or  giving  it  a 
status  as  such.  The  proper  seat  or  'residence*  of  such  a 
corporation  is  the  state  which  created  it  and  which  continues 
it  in  existence,  otherwise  the  corporation  might  have  its  resi- 
dence in  a  multitude  of  jurisdictions."  The  residence  of  a 
corporation  is  created  for  it  by  act  of  law,  and  cannot  be 
changed  by  act  of  the  corporation.  A  more  permanent  resi- 
dence than  that  of  a  domestic  corporation  in  the  state  which 
created  it  can  hardly  be  conceived. 

We  are  therefore  of  the  opinion  that  the  legislature  by  their 
acts  have  deemed  corporations,  created  by  them  for  the  pur- 
pose of  conducting  the  liquor  business,  to  be  "citizens  resi- 
dent," for  the  purposes  set  forth  in  General  Laws,  chapter 
102,  section  2. 

This  conclusion  in  relation  to  a  purely  local  matter  renders 
unnecessary  any  consideration  of  the  cases  contained  in  the 
long  list  of  federal  and  state  decisions,  regarding  citizenship 
of  corporations  for  certain  purposes,  cited  by  counsel  for  the 
respective  parties. 

For  these  reasons  the  petition  must  be  denied  and  dismissed. 


A  Corporation  Organized  Under  the  La/ws  of  a  State  is  a  Citizen  of 
that  state:  Wilson  v.  Triumph  Con.  Min.  Co.,  19  Utah,  66,  75  Am. 
St.  Eep.  718.  See,  also,  the  note  to  St.  Louis  etc.  By.  Co.  v.  Paul, 
62  Am.  St.  Eep.  167. 

License  to  a  Corporation  to  Sell  Liquors. — A  Ehode  Island  corpora- 
tion, permitted  by  its  charter  to  sell  intoxicating  liquors,  may  be 
licensed  to  sell  such  liquors  in  Massachusetts:  Enterprise  Brewing 
Co.  Y.  Grime,  173  Mass.  252,  53  N.  E.  855. 
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DESCALZI  FRUIT  COMPANY  v.  SWEET  &  SON. 

[30  E.  I.  320,  75  Atl.  308.] 

SALE — Bight  of  Buyer  to  Beject  and  Sell  for  Vendor. — Where 
the  purchaser  of  a  carload  of  peaches  rejects  them  because  they  are 
not  of  the  quality  ordered,  advises  the  sellers  in  a  distant  state  of 
his  action,  and  requests  directions  for  disposing  of  the' fruit,  which 
the  sellers  fail  to  give,  he  may  sell  the  fruit  for  their  account,  with- 
out thereby  accepting  it  and  becoming  responsible  for  the  contract 
price,     (p.  964.) 

Edward  C.  Stiness  and  Frederick  W.  O'Connell,  for  the 
plaintiff.    . 

Tillinghast  &  Murdock  and  Michael  J.  Lynch,  for  the  de- 
fendant. 

^-^  DUBOIS,  C.  J.  This  is  an  action  of  assumpsit, 
Tjrought  by  the  plaintiffs,  copartners  in  trade,  doing  business 
under  the  firm  name  of  the  Descalzi  Fruit  Company,  and  all 
of  Pittsburg,  in  the  state  of  Pennsylvania,  against  the  de- 
fendant, a  corporation  of  the  state  of  Rhode  Island,  located 
at  Providence  therein,  to  recover  the  price  of  a  carload  of 
peaches  sold  by  the  plaintiffs  to  the  defendant.  After  ver- 
•dict  for  the  defendant  in  the  supreme  court,  the  case  was 
brought  to  this  court  upon  the  plaintiff's  bill  of  exceptions. 

The  plaintiffs,  dealers  in  fruit,  having  a  place  of  business 
in  the  town  of  Fort  Valley,  Georgia,  agreed  by  telegraph  to 
•deliver  to  the  defendant  in  Providence  a  carload  of  peaches 
known  as  "fancy  Belles  and  Thurbers,"  at  two  dollars  and 
twenty-five  cents  a  carrier.  The  telegrams  comprising  the 
agreement,  arranged  in  their  chronological  order,  are  as  fol- 
lows: Defendant  to  plaintiffs:  "July  11th,  1907,  Quote  price, 
car,  fancy  red  fruit  Belles  and  Thurbers."  Plaintiffs  to  de- 
fendant: "July  11th.  Wire  received  offer  fancy  Belles 
Thurbers  tomorrows  shipment  $2.25."  Defendant  to  plain- 
tiffs: "July  12th.  Ship  car  fancy  stock  your  price  want  best 
colored  stock  possible."  Plaintiffs  to  defendant  (night  mes- 
sage) :  "F.  G.  E.  number  18943  (443)  carriers  fine  ^22  Belles 
and  few  Elbertas."  Defendant  to  plaintiffs:  "July  13th. 
Can't  use  Elbertas  at  price  and  Belles  must  be  fancy  high 
colored  expected  part  Thurbers. ' '  Plaintiffs  to  defendant : 
'"July  13th.  Wire  received  just  15  Elbertas  mostly  fanc\' 
Belles  few  Thurbers  car  will  please  you." 

When  the  car  arrived  in  Providence,  the  defendant  ex- 
amined the  peaches  and  found  that  they  were  not  as  ordered 
and  immediately  wired  the  plaintiffs  as  follows:  "July  16th. 
Arrived  and  opened  unsatisfactory  reject  car  because  quality 
not  as  ordered  advise  diverting  without  delay  Boston  this 
market  will  not  take  this  quality  satisfactory,"  to  which  the 
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plaintiffs  replied  as  follows:  "Car  yours  care  not  what  you  « 
do  with  it  gave  you  best  colored  stock  possible  as  ordered,  j|| 
and  hold  you  responsible  for  amount  draft."     Whereupon  * 
the  defendant  sent  this  final  dispatch  to  plaintiffs:  "Will  not 
accept  using  best  judgment  for  you  forwarded  Boston." 

It  appears  that  before  sending  the  car  to  Boston,  Massa- 
chusetts, the  defendant  ascertained  that  Curtis  &  Co.,  com- 
mission merchants  in  that  city,  sold  goods  for  the  plaintiffs, 
and  thereupon  the  defendant  communicated  with  them,  ad- 
vising them  that  it  had  a  carload  of  peaches  which  could  not 
be  disposed  of  in  the  Providence  market,  and  inquired  if  this 
car  of  fruit  could  be  sold  in  the  Boston  market.  Receiving 
an  affirmative  reply,  the  defendant  forwarded  the  car  to  Cur- 
tis &  Co.  with  instructions  to  sell  the  peaches  for  the  benefit 
of  the  plaintiffs  and  to  forward  the  proceeds  of  sale  to  them. 
Curtis  &  Co.,  upon  arrival  of  the  aforesaid  car,  sold  the 
fruit  and  sent  the  proceeds  to  the  plaintiffs,  who  declined  to 
receive  the  same. 

The  parties  have  stipulated  that  the  following  facts  be 
taken  by  the  court,  as  proved  for  the  purposes  of  this  de- 
cision : 

"First.  The  goods  in  question  were  sold  by  Curtis  &  Co.. 
of  Boston,  to  whom  the  defendant  sent  the  goods,  for  the  sum 
of  six  hundred  and  thirty-eight  dollars  and  thirteen  cents 
($638.13). 

"Second.  The  aforesaid  Curtis  &  Co,  deducted  the  fol- 
lowing items  from  the  gross  receipts  of  said  sale : 

323  Freight  from  Fort  Valley,  to  Boston. . .  .$362.63 

Expense  of  unloading  said  goods 13 .44 

Commission  of  Curtis  &  Company 44 .  67 


$420.74 
"Third.  The  balance,  after  deducting  said  items,  to  wit, 
two  hundred  and  seventeen  dollars  and  thirty-nine  cents 
($217.39),  was  tendered  to  said  plaintiffs  before  the  bringing 
of  said  action,  by  said  Curtis  &  Co.,  and  also  by  said  defend- 
ant. It  is  further  agreed,  assuming  that  the  defendant  had 
the  right  to  dispose  of  the  goods  through  Curtis  &  Co.,  as 
aforesaid,  that  the  said  charges  of  Curtis  &  Co.  so  deducted 
as  aforesaid  are  reasonable  and  proper.  It  is  also  agreed 
that  the  said  defendant  has  never  received  any  benefit  or 
interest  whatever  from  the  use  of  the  aforesaid  two  hundred 
and  seventeen  dollars  and  thirty-nine  cents  ($217.39),  which 
were  the  net  proceeds  of  the  sale." 

The  plaintiffs  contend  that,  even  if  the  peaches  shipped  by 
them  were  not  of  the  quality  contracted  for,  the  defendant, 
by  causing  the  goods  to  be  resold  for  the  benefit  of  the  plain- 
tiffs, exercised  such  a  dominion  over  them  as  to  constitute  an 
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acceptance  of  the  same.  'The  defendant  seeks  to  justify  its 
conduct  in  causing  a  resale  of  the  plaintiffs'  goods  upon  two 
grounds :  in  the  first  place,  to  protect  itself  against  the  freight 
charge ;  and  in  the  second  place,  to  save  the  plaintiffs  .from  a 
total  loss  in  regard  to  said  fruit. 

It  is  proper  to  consider  the  circumstances  in  which  the  de- 
fendant found  itself.  It  was  midsummer  when  the  cargo  of 
peaches,  from  Georgia,  inferior  in  quality  to  those  for  which 
the  defendant  had  contracted  and  had  a  right  to  expect,  ar- 
rived in  Providence,  where  there  was  no  market  for  such 
fruit.  The  defendant  forthwith  notified  the  plaintiff,  by 
telegraph,  of  its  refusal  to  accept  them  and  asked  for  instruc- 
tions concerning  the  disposal  of  the  peaches  in  Boston,  where 
there  was  a  market  for  that  grade  and  quality  of  fruit.  The 
plaintiffs  refused  to  instruct  the  defendant  in  the  matter,  and 
claimed  performance  of  their  part  of  the  contract.  The  de- 
fendant confronted  this  condition:  a  carload  of  perishable 
goods,  abandoned  by  the  owner,  ^^*  had  been  left  in  its 
charge  by  the  railroad  company,  which  looked  to  the  defend- 
ant for  payment  of  the  freight.  In  order  to  save  the  goods 
and  protect  the  owners  to  any  extent,  immediate  action  was 
imperatively  necessary.  Ample  notice  had  been  given  to  the 
owners,  without  avail.  Evidently  they  had  doubts  as  to  the 
sincerity  of  the  defendant's  refusal,  and  were  too  far  away 
to  investigate  for  themselves.  Moreover,  they  made  no  at- 
tempt to  employ  any  agent  to  look  after  their  interests  in 
Providence.  The  defendant  could  have  rested  upon  its  rights 
and  remained  inactive,  with  the  result  that,  unless  the  plain- 
tiffs changed  their  views  regarding  the  matter  and  took  some 
steps  looking  toward  the  disposition  of  the  fruit,  or  the  rail- 
road company  sold  the  same  to  pay  freight  charges,  or  some- 
thing unlooked  for  intervened  to  prevent  it,  the  peaches  would 
have  perished  without  benefit  to  anyone.  In  the  absence  of 
the  plaintiffs,  unrepresented,  the  defendant,  having  knowl- 
edge of  the  existing  conditions  and  having  the  goods  cast 
upon  it  in  this  emergency,  not  only  had  the  right  to  protect 
itself  from  the  freight  charges,  but  also  to  prevent  the  owners 
from  needlessly  sacrificing  their  goods  without  benefit,  and  at 
a  total  loss  to  themselves,  with  additional  freight  charges, 
through  ignorance  and  obstinacy. 

"It  not  infrequently  happens  that  the  seller,  when  notified 
that  the  goods  are  not  in  conformity  with  the  contract  and 
when  requested  to  remove  them,  fails  to  do  so,  claiming  thai 
the  contract  has  been  properly  fulfilled.  Under  these  cir- 
cumstances it  may  be  clearly  the  best  thing  to  do,  from  a 
business  standpoint,  for  the  buyer  in  whose  possession  the 
goods  are  to  sell  them  at  once  and  leave  the  question  whethei 
the  goods  fulfilled  the  terms  of  the  contract  or  not  to  subse- 
quent determination.     AVhere  goods  are  perishable  or  expeu- 
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sive  to  keep,  or  of  fluctuating  value,  any  other  course  is 
attended  with  loss  to  one  party  or  the  other.  Accordingly  it 
has  been  held,  and  it  seems  reasonable,  that  the  buyer,  though 
refusing  to  take  title  because  the  goods  are  not  what  he  bar- 
gained for,  may,  after  notifying  the  seller  of  his  rejection  and 
requesting  him  in  vain  to  remove  the  goods,  resell  them  on 
account  of  the  seller":  Williston  on  Sales  (1909),  sec.  498. 
And  see  Rubin  v.  Sturtevant,  80  ^ac  Fed.  930,  26  C.  C.  A. 
259 ;  Hitchcock  v.  Griffin  &  Skelley  Company,  99  Mich.  447, 
41  Am.  St.  Rep.  621,  58  N.  W.  373;  Barnett  v.  Terry,  42 
Ga.  283. 

An  application  of  the  Golden  Rule  is  indicated  in  cases 
like  the  present.  And  for  such  application  the  defendant 
ought  not  to  be  penalized  through  a  technicality.  As  the 
absent  plaintiffs  had  no  agent  to  take  care  of  their  interests, 
and  as  it  was  necessary  that  their  interests  should  be  cared 
for  to  save  them  from  loss,  the  defendant  had  a  right  to  act 
as  agent  for  them  ex  necessitate  rei.  In  such  a  case  the  ut- 
most diligence  and  good  faith  will  be  exacted  from  the  person 
who  thus  elects  to  bear  the  burden  of  agency.  There  is  noth- 
ing in  the  case  at  bar  to  indicate  that  the  defendant  has  in 
any  manner  fallen  short  of  these  requirements.  The  defend- 
ant, therefore,  was  justified  in  forwarding  the  fruit  to  be  sold 
for  the  benefit  of  the  plaintiffs,  and  by  so  doing  did  not  ac- 
cept the  goods. 

The  plaintiff's  exceptions  are  therefore  overruled,  and  the 
case  is  remitted  to  the  superior  court,  with  direction  to  enter 
judgment  on  the  verdict. 


One  Who  Orders  Perishable  Fruit  Through  an  Agent,  and  is  required 
to  accept  a  draft  for  the  purchase  price  before  delivery  or  inspec- 
tion of  the  fruit,  and  on  inspection  notifies  both  the  agent  and  the 
vendor  of  his  rejection  of  the  fruit  at  the  price  agreed  upon  for 
failure  of  warranty  of  quality,  may,  after  waiting  a  reasonable  time 
and  receiving  no  answer,  either  from  the  agent  or  the  vendor,  sell 
the  fruit  for  the  vendor's  account  and  charge  him  with  the  loss: 
Hitchcock  V.  Griffin  &  Skelley  Co.,  99  Mich.  447,  41  Am.  St.  Eep. 
624.  And  one  who  rescinds  a  contract  of  sale  for  fraud  practiced 
on  him,  and  offers  to  return  to  the  vendor  the  property  purchased 
is  not  obliged,  on  refusal  of  the  vendor  to  receive  the  property,  to 
keep  it  until  the  end  of  the  controversy.  He  may  either  retain  the 
property  as  agent  of  the  vendor,  or,  after  notice  to  him,  may  in 
good  faith  sell  it  on  his  account:  Hambrick  v.  Wilkins,  65  Miss.  18, 
7  Am.  St.  Kep.  631. 

A  Seller  of  Potatoes  Who  Delivers  a  Grade  Inferior  to  That  Agreed 
upon  is  not  liable  for  any  loss  which  the  purchaser  could  have  prevented 
by  the  exercise  of  ordinary  care:  Northern  Supply  Co.  v.  Wangard, 
123  Wis.  1,  107  Am.  St.  Eep.  984. 


May,  1910.]  Bedaed  v.  Mahoney.  965 

BEDARD  V.  MAHONEY. 

[30  E.  I.  469,  76  Atl.  113.] 

CONTRACT — ^What  Law  (Jovems — Impairment  of  Obligation. 
It  is  only  when  a  contract  precedes  the  law  that  the  law  can  impair 
its  obligation.  When  the  law  comes  first,  it  enters  into  the  contract, 
modifying  the  obligation  from  the  outset  and  therefore  cannot  impair 
it  by  simply  being  enforced,     (p.  968.) 

ATTACHMENT — Bond  for  Release — Change  of  Parties  in  Ac- 
tion.— The  rights  and  obligations  of  the  parties  to  a  bond  given  to 
release  property  attached  by  process  of  garnishment  are  determined 
by  the  law  in  force  when  the  bond  was  executed,  which  authorizes- 
a  change  of  parties  to  be  made  in  an  action  when  a  bond  of  such 
nature  is  given,  without  impairing  the  obligations  of  the  undertak- 
ing,    (p.  969.) 

James  F.  Murphy,  for  the  plaintiff. 
Page  &  Gushing,  for  the  defendant. 

^''o  BLODGETT,  J.  This  is  an  action  of  debt  on  a  bond 
given  to  discharge  and  release  property  attached  by  the  pro- 
cess of  garnishment,  and  has  been  certified  to  this  court,  under 
the  provisions  of  section  477  of  the  Court  and  Practice  Act, 
upon  an  agreed  statement  of  facts,  which  reads  as  follows. 

"And  now  come  the  parties  in  the  above-entitled  action 
now  pending  in  the  superior  court  at  issue  on  its  merits,  and 
in  accordance  with  the  provisions  of  section  477  of  the  Court 
and  Practice  Act  file  and  submit  an  agreed  statement  of 
facts,  as  follows: 

"(1)  That  Albert  Bedard,  by  a  writ  of  attachment  dated 
July  16,  1902,  and  returnable  to  the  district  court  of  the 
sixth  judicial  district  on  the  twenty-fourth  day  of  July,  1902, 
commenced  suit  against  John  Daley,  Daniel  Daley,  Arthur 
Daley,  Frederick  Daley  and  Walter  Daley,  a  copartnership 
doing  business  as  Daley  Brothers. 

"(2)  That  the  plaintiff  in  that  action  attached  funds  of 
the  defendants  in  the  hands  and  possession  of  the  Park  Coal 
Company,  a  corporation. 

"(3)  That  on  the  sixteenth  day  of  August,  1902,  in  order 
to  discharge  the  aforesaid  attachment,  the  defendants  ten- 
dered and  the  plaintiff  Bedard  accepted  a  bond  in  terms  as 
follows : 

"  'Know  All  Men  By  These  Presents:  That  we,  John 
Dailey,  Daniel  Dailey,  Arthur  Dailey,  Frederick  Dailey  and 
Walter  Dailey,  as  principals,  and  Michael  P.  Mahoney,  as 
surety,  are  holden  and  stand  firmly  bounded  and  obliged  unto 
Albert  Bedard  in  the  full  and  just  sum  of  three  hundred 
dollars  ($300)  to  the  payment  of  which  to  the  said  Albert 
Bedard,  his  executors,  administrators  or  assigns,  we  jointly 
and  severally  bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators. 
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*'  'The  condition  of  this  obligation  is  such  that 
**  'Whereas  a  writ  of  attachment  did  issue  from  the  dis- 
trict court  of  the  sixth  judicial  district  on  the  sixteenth  day 
of  '*''i  July,  A.  D.  1902,  wherein  Albert  Bedard,  of  Provi- 
dence, was  named  as  plaintiff  and  John  Daley,  Daniel  Daley, 
Arthur  Daley,  Frederick  Daley  and  Walter  Daley-  were 
named  as  defendants,  which  writ  was  returnable  to  the  dis- 
trict court  of  the  sixth  judicial  district  on  the  twenty-fourth 
day  of  July,  A.  D.  1902,  and 

"  'Whereas  under  said  writ  personal  property  was  trusteed 
in  the  hands  of  the  Park  Coal  Company,  a  corporation,  as  the 
personal  property  of  the  said  defendants,  and 

"  'Whereas  after  such  attachment  and  the  return  of  said 
writ  as  aforesaid,  the  said  Albert  Bedard  has  upon  tender  and 
delivery  to  him  of  this  bond,  caused  said  attachment  upon  the 
i:)roperty  attached  as  the  property  of  the  defendants  to  be 
released. 

"  'Now,  therefore,  if  the  final  judgment  in  the  action  com- 
menced by  said  writ  shall  be  forthwith  paid  and  satisfied 
after  the  rendition  thereof  (if  said  judgment  shall  be  for  the 
plaintiff  and  against  the  defendants)  then  this  obligation 
shall  be  null  and  void ;  otherwise  in  full  force  and  effect. 

"  'In  witness  whereof  we,  the  said  John  Dailey,  Daniel 
Dailey,  Arthur  Dailey,  Frederick  Dailey  and  Walter  Dailey, 
and  Michael  P.  Mahoney,  have  hereunto  set  our  hands  and 
seals  this  fourteenth  day  of  August,  A.  D.  1902. 

"  'MICHAEL  P.  MAHONEY.     [Seal] 
"  'DANIEL  A.  DAILEY.  [Seal] 

"  'WALTER  J.  DAILEY.  [Seal] 

"  'ARTHUR  W.  DAILEY.  [Seal] 

"  'JOHN  A.  DAILEY.  [Seal] 

"  'FREDERICK  J.  DAILEY.      [Seal] 
"  'Signed,  sealed  and  delivered  in  presence  of: 

"  'JOHNMcPHERSON.' 
"(4)  That  subsequent  to  the  delivery  of  the  aforesaid 
bond,  on,  to  wit,  the  eighteenth  day  of  September,  1902,  the 
plaintiff  in  said  action  then  pending  in  the  sixth  district 
court,  on  motion  discontinued  against  all  the  defendants, 
named  in  the  original  writ  of  July  16th,  except  John  Daley. 
"(5)  That  on  September  25,  1902,  after  trial,  decision 
was  entered  for  defendant  John  Daley. 

"(6)  That  on  February  3,  1903,  after  an  appeal  had  been 
^"^^  taken  from  the  aforesaid  decision,  on  motion  of  plaintiff 
the  court  permitted  him  to  amend  his  writ  by  adding  the 
name  of  Daniel  A.  Dailey  and  making  him  a  party  defendant. 
"  (7),  That  on  April  20,  1904,  the  plaintiff,  with  consent  of 
court,  was  permitted  to  amend  his  writ  so  that  second  line 
«ihould  read  'a  copartnership  doing  business  as  John  A.  Dailey 
&  Son.'  and  that  thereupon  on  the  same  day  (April  20,  1904) 
by  submission  of  defendant,  the  plaintiff  recovered  against 
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John  Dailey  and  Daniel  A.  Dailey,  a  copartnership  doing 
business  as  John  A.  Dailey  &  Son,  judgment  and  costs,  in 
the  sura  of  $186.69. 

"(8)  That  none  of  the  alterations  and  amendments  to  the 
papers  and  change  of  parties  in  the  original  suit  started  by 
Albert  Bedard  by  writ  dated  July  16,  1902,  as  had  herein- 
before been  set  forth,  were  made  with  the  knowledge  or  con- 
sent of  Michael  P.  Mahoney,  surety  on  the  aforementioned 
bond  given  by  the  defendants  to  plaintiff  to  release  his  at- 
tachment. 

"  (9)  That  the  judgment  recovered  by  the  plaintiff  Albert 
Bedard  on  April  20,  1904,  as  hereinbefore  has  been  set  forth, 
has  remained  unpaid  and  unsatisfied. 

"(10)  That  Albert  Bedard,  on  the  18th  of  October,  1908, 
began  his  present  action  of  debt  on  bond  against  Michael  P. 
Mahoney,  the  surety  named  in  the  aforementioned  bond,  to 
recover  the  amount  of  his  (the  plaintiff's)  aforementioned 
judgment. 

"(11)  That  the  said  Mahoney  sets  up  in  defense  to  said 
action  of  debt  that  he  has  been  relieved  from  liability  on  said 
bond  by  reason  of  the  amendments,  alterations  and  change  of 
parties  as  hereinbefore  set  forth,  and  that  final  judgment  in 
the  original  suit  was  not,  in  accordance  with  terms  of  his  said 
undertaking  'against  the  defendants'  named  in  said  original 
writ. 

"Wherefore  the  parties  hereto  respectfully  inquire  if  on 
the  foregoing  statement  of  facts  Michael  P.  Mahoney  is  liable 
to  the  plaintiff  for  the  amount  of  his  judgment  recovered 
against  John  Dailey  and  Daniel  A.  Dailey,  copartnership  do- 
ing business  ^'^^  as  John  A.  Dailey  &  Son,  by  suit  begun  with 
the  issuance  of  the  writ  of  attachment  dated  July  16,  1902." 

The  provision  of  the  statute  concerning  the  discharge  of 
property  attached  on  trustee  process  in  force  at  the  time  the 
bond  in  question  was  given  was  section  23  of  chapter  253, 
General  Laws  of  1896,  as  follows:  "Whenever  a  writ  shall 
command  the  attachment  of  the  shares  of  the  defendant  in 
any  corporation,  or  of  his  personal  estate  in  the  hands  or  pos- 
session of  any  person,  copartnership,  or  corporation,  as  trus- 
tee, the  defendant  may,  at  any  time  after  the  service  of  such 
writ  upon  such  trustee,  and  before  final  judgment  or  decree, 
deliver  to  the  officer  who  served  such  writ,  a  bond,  in  the 
penal  sum  of  the  amount  of  damages  laid  in  the  writ,  signed 
by  the  defendant  or  some  one  in  his  behalf,  with  surety  or 
sureties  to  the  satisfaction  of  such  officer,  with  a  condition 
therein  that  the  same  shall  be  null  and  void  if  the  final  judg- 
ment or  decree  in  the  action  or  cause  in  which  such  writ  was 
served  shall  be  forthwith  paid  and  satisfied  after  the  rendi- 
tion thereof." 

By  the  provisions  of  section  25  of  said  chapter,  as  amended 
by  chapter  979,  Public  Laws,  passed  April  3,  1902,  it  was  pro- 
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vided  as  follows:  "In  case  such  writ  shall  have  been  returned 
to  the  court  to  which  it  is  made  returnable,  and  duly  entered 
therein,  or  in  case  the  officer  who  served  such  writ  shall,  from 
;iny  cause,  be  unable  to  accept  such  bond  and  release  the 
shares  or  personal  estate  in  the  hands  or  possession  of  such 
trustee  from  such  attachment,  then  the  bond  griven  to  release 
the  attachment  shall  be  delivered  to  the  plaintiff  or  his  at- 
torney named  on  said  writ,  such  bond  runninor  to  the  plaintiff^ 
and  with  surety  to  the  satisfaction  of  the  plaintiff  or  such 
attorney ;  and  upon  the  acceptance  of  such  bond  by  said  plain- 
tiff or  such  attorney,  said  plaintiff  or  his  attorney  shall  there- 
upon give  to  said  defendant  a  certificate  si^ed  by  such  plain- 
tiff or  his  attorney  that  he  has  accepted  said  bond  and 
released  said  shares  or  personal  estate  from  attachment.  In 
case  of  the  refusal  of  said  plaintiff  or  his  attorney  to  act  upon 
said  bond  or  to  receive  a  proper  bond  and  give  such  certificate,, 
said  defendant  may  petition  the  court  to  which  such  writ  is^^ 
returnable  to  accept  a  ^'^'^  bond  running  to  the  plaintiff  and 
satisfactory  to  the  court,  and  release  said  shares  or  personal 
estate  from  attachment." 

But  the  bond  thus  authorized  and  required  to  be  given  i* 
subject  to  the  provisions  of  law  then  existing  in  reference  to 
the  conduct  of  the  action,  as  determining  the  scope  and  effect 
of  the  obligation  thereby  assumed.  As  said  by  Durfee,  C.  J., 
in  People's  Sav.  Bank  v.  Tripp,  13  R.  I.  621:  "It  is  only 
when  the  contract  precedes  the  law,  that  the  law  can  impair 
its  obligation;  when  the  law  comes  first,  it  enters  into  the 
contract,  modifying  the  obligation  from  the  outset  and  there- 
fore cannot  impair  it  by  simply  being  enforced." 

Section  23  of  chapter  233,  General  Laws  of  1906,  in  force 
at  the  time  of  the  execution  of  the  bond  in  question,  and  later 
made  section  243,  Court  and  Practice  Act,  and  still  in  force 
as  section  23  of  chapter  283,  General  Laws  of  1909,  is  as  fol- 
lows: "No  action  shall  be  defeated  by  the  nonjoinder  or  mis- 
joinder of  parties.  New  parties  may  be  added  and  sum- 
moned in  and  parties  misjoined  may  be  dropped,  by  order  of 
the  court  at  any  stage  of  the  cause,  as  justice  may  require,  in 
the  discretion  of  the  court,  and  upon  such  terms  as  the  court 
may  order.  When  any  action  has  been  commenced  in  the 
name  of  the  wrong  party  as  plaintiff,  the  court,  if  satisfied 
that  it  has  been  so  commenced  through  mistake,  and  that  it 
is  necessary  for  the  determination  of  the  real  matter  in  dis- 
pute so  to  do,  may  allow  any  other  party  or  parties  to  be  sub- 
stituted, or  added,  as  plaintiff  or  plaintiffs." 

Section  25  of  chapter  233,  General  Laws  of  1896,  in  force 
at  the  time  of  the  execution  of  the  bond  in  question,  and  later 
made  section  245,  Court  and  Practice  Act,  and  still  in  force 
as  section  25  of  chapter  283,  General  Laws  of  1909,  is  as  fol- 
lows: "No  change  of  parties  made  by  order  of  the  court  shall 
impair  any  previous  attachment  of  the  estate,  or  arrest  of 
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the  body,  of  any  defendant  remaining  in  the  action,  nor  im- 
pair any  bond  or  bail  given  by  any  party  remaining  either 
as  against  himself  or  his  sureties.  And  in  all  the  above  cases, 
the  writ  and  declaration  shall  be  amended  accordingly. ' ' 

It  is  evident  that  the  rights  and  obligations  of  the  parties 
to  this  bond  must  be  determined  in  view  of  the  provisions  of 
the  ^'^'^  law  of  the  land  in  force  when  the  same  was  executed. 
And  these  provisions  of  the  law  authorized  changes  of  par- 
ties to  be  made  in  an  action,  in  which  a  bond  of  this  nature 
is  given,  without  impairing  the  obligations  of  the  bond,  which 
are  thus  seen  to  be  entirely  different  from  the  ordinary  ob- 
ligations assumed  by  a  surety.  The  cause  of  action  in  this 
case  has  never  been  abated  or  changed,  and  the  plaintiff  has 
continually  remained  the  same  and  the  defendant  John  A. 
Dailey  has  always  been  a  defendant.  The  changes  and  sub- 
stitutions in  the  parties  defendant  are  the  same  in  effect  as 
would  have  been  the  case  if,  in  the  action  as  originally 
brought,  and  without  other  change  of  parties,  the  two  de- 
fendants finally  determined  to  be  liable  had  been  held  and 
the  remainder  had  died  or  had  been  discharged  from  liability. 
Certainly  in  such  a  ease  it  could  not  be  contended  that  there 
had  not  been  a  "judgment  for  the  plaintiff  and  against  the 
defendants."  Moreover,  this  is  a  joint  and  several  bond, 
and  at  no  time  has  John  A.  Dailey  ceased  to  be  a  defendant 
in  the  action. 

A  similar  question  was  presented  in  Gilmore  v.  Crowell,  67 
Barb.  62,  where  an  attachment  having  issued  against  three 
defendants,  viz.:  Patton,  Ginn,  and  Folger,  and  judgment 
having  been  rendered  against  only  two  of  them,  viz. :  Patton 
and  Ginn,  the  sureties  on  the  undertaking  given  to  the  sheriff 
to  discharge  the  other  attachment,  and  which  contained  the 
agreement  "that  we  will,  on  demand,  pay  to  the  above-named 
plaintiff  the  amount  of  the  judgment  which  may  be  recovered 
against  the  above-named  defendant  in  this  action,"  resisted 
their  liability  and,  as  appears  in  the  statement  of  the  case, 
'The  judge  at  the  trial  dismissed  the  complaint,  on  the 
ground  that  the  plaintiffs  recovered  against  two  only  of  the 
three  defendants,  and  therefore  there  had  been  no  breach  of 
the  undertaking."  In  reversing  the  judgment  of  dismissal, 
the  court  said  (pp.  63,  64)  :  "The  question  presented  by  this 
appeal  is  whether  an  action  can  be  maintained  against  sure- 
ties upon  an  undertaking  which  provides  for  the  payment  of 
the  judgment  which  may  be  recovered  against  the  defendants, 
when  the  judgment  recovered  is  against  some  of  them  only. 
The  general  "*'"*  rule  is  that  the  contract  of  a  surety  is  to  be 
construed  strictly,  and  not  to  be  extended  beyond  the  fair 
scope  of  its  terms  (citing  cases),  and  by  that  rule  the  obliga- 
tion of  the  defendants  herein  must  be  ascertained  and  deter- 
mined. 
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"The  undertaking  which  they  executed  was,  as  declared  by 
it,  'pursuant  to  the  statute  in  such  case  made  and  provided,' 
and  the  design  of  the  statute  was  to  enable  the  defendant  or 
defendantis,  in  an  attachment  proceeding,  to  recover  the  prop- 
erty seized  at  once,  on  giving  security  to  pay  the  judgment. 
The  intent  was  to  substitute  a  personal  obligation  of  sureties 
for  the  property  which  could  by  the  attachment  proceeding 
be  applied  to  the  payment  of  the  alleged  indebtedness  when 
established  by  due  process  of  law — not  to  any  particular  judg- 
ment that  might  be  obtained,  but  to  any  judgment  rendered 
in  the  action,  whatever  it  might  be. 

''The  seizure  of  the  property  of  the  defendants  named,  or 
either  of  them,  would,  to  the  extent  of  the  value,  insure  the 
payment  of  the  claim  asserted;  and  when  the  defendants,  to 
reclaim  it,  give  the  undertaking  required,  the  presumption  of 
its  sufficiency  to  pay  the  entire  debt  is  proper.  The  object  or 
•design  of  the  statute,  and  the  intent  of  the  legislature  being 
•considered,  the  agreement  seems  fairly  within  the  scope  of 
the  sureties'  undertaking,  that  they  will  pay  any  judgment 
•obtained  in  the  action  against  all  or  any  of  the  defendants. 

"It  is  through  their  instrumentality  that  the  property 
applicable  is  diverted,  and  they  should  see  to  it  that  their 
indemnity  shall  rest  upon  more  substantial  ground  than  a 
limited  or  restricted  liability. 

"The  statute  under  which  the  undertaking  was  given  (cit- 
ing same)  provides  for  an  obligation  to  pay  to  the  plaintiff 
the  amount  of  the  judgment  that  may  be  recovered  against 
the  defendant  in  the  action;  and  it  is  evident  that  the  con- 
templated benefit  to  the  plaintiff  was  the  payment  of  the 
judgment  that  he  might  recover.  The  defendants  herein 
having  assumed  such  obligation,  the  statute  being  within  their 
knowledge  and  referred  to  in  their  agreement,  must  be  re- 
garded as  having  contracted  with  reference  to  its  design  and 
intent. 

'*'"''  "It  becomes,  therefore,  legitimately  an  element  in  the 
•consideration  of  the  question  of  what  was  intended  by  the 
parties,  and  what  is  within  the  fair  scope  of  the  contract  thus 
considered."     And  see  Christal  v.  Kelly,  24  Hun,  155. 

We  are  of  the  opinion  that  the  defendant  is  liable  for  the 
amount  of  the  judgment  in  question,  and  the  papers  in  the 
case  will  be  sent  back  to  the  superior  court  with  the  decision 
of  this  court  certified  thereon. 


If  the  Plaintiff  in  Attachment,  After  Giving  an  TJndertaTcing ,  assigns 
the  cause  of  action  and  the  assignee  ia  substituted  as  plaintiff,  the 
sureties  continue  liable:  Brown  v.  Tidrick,  14  S.  D.  249,  86  Am.  St. 
Kep.  754. 

The  Law  at  the  Time  of  the  Execution  of  a  Contract  of  Surety  ia  a 
part  of  it,  and  the  sureties  are  bound  accordingly,  and  so  remain 
Eotwithsta^nding  a  subsequent  change  in  such  law:  State  v.  Allen,  48 
W.  Va.  154,  86  Am.  St.  Eep.  29. 
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HARVEY  V.  STATE. 

[57  Tex.  Cr.  5,  121  S.  W.  501.] 

CRIMINAL   LAW — Former   Jeopardy — Pending   Appeal. — The 

judgment  in  a  case  which  is  pending  on   appeal  will  not  furnish   a 
basis  for  a  plea  of  former  conviction,     (p.  971.) 

CRIMINAL  LAW — Evidence  of  Other  Offenses — ^Instruction. — 
In  a  prosecution  for  exposure  of  person,  in  which  the  defense  is 
made  that  the  exposure  was  unintentional  and  in  which  testimony  is 
introduced  of  other  acts  of  the  accused  similar  to  the  one  charged, 
an  instruction  that  the  jury  cannot  consider  such  testimony  as 
"substantive  evidence  as  to  the  guilt  of  the  defendant,"  but  only 
as  bearing  on  his  intent,  is  not  erroneous,     (p.  972.) 

J.  S.  Kendall  and  Jas.  A.  Stephens,  for  the  appellant. 
F.  J.  McCord,  assistant  attorney  general,  for  the  state. 

®  RAMSEY,  J.  Appellant  was  convicted  in  the  county 
court  of  Knox  county  on  a  charge  of  exposure  of  his  person  in 
a  manner  calculated  to  disturb  the  inhabitants  in  a  private 
residence. 

When  the  case  was  called  appellant  interposed  the  plea  of 
former  jeopardy,  alleging  in  substance  that  he  had  been  con- 
victed for  a  transaction  involving  the  same  offense  as  that  for 
which  he  was  then  called  to  answer.  The  plea  is  well  prepared 
and  on  the  trial  appellant  offered  evidence  to  sustain  same, 
which  was  by  the  court  rejected.  This  evidence  would  have 
been  admissible  except  for  the  fact  that  the  court  certified 
that  cause  No.  620,  State  of  Texas  v.  Harvey,  upon  which 
the  plea  of  former  convicion  rested,  had  been  appealed  from 
and  was  pending  on  appeal  in  this  court.  Under  all  the  au- 
thorities this  was  not  a  final  judgment,  or  such  a  judgment 
as  would  furnish  a  basis  for  a  plea  of  former  conviction. 

(971) 
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Upon  the  trial  appellant  undertook  to  show  that  the  expos- 
ure of  his  person,  if  there  was  such  exposure,  was  uninten- 
tional and  accidental.  In  this  state  of  the  testimony  proof 
was  admitted  of  other  similar  acts  which  had  been  complained 
of  by  Thompson,  near  whose  house  such  indecent  exposure 
occurred.  On  the  trial  the  court  charged  the  jury,  among 
other  things,  as  follows:  "The  evidence  introduced  in  this 
case  of  acts  of  the  exposure  of  the  person  of  the  defendant 
other  than  the  act  charged  in  the  information  you  cannot 
consider  as  substantive  evidence  as  to  the  guilt  of  the  defend- 
ant, but  it  can  only  be  considered  as  bearing  on  the  intent 
of  the  defendant,  and  you  cannot  consider  it  for  any  other 
purpose."  This  charge  of  the  court  is  complained  of  and 
criticised,  in  that  as  alleged  it  is  a  charge  on  the  weight  of 
the  evidence,  and  called  the  attention  of  the  jury  to  the 
fact  that  the  defendant  had  committed  other  exposures  of 
the  person,  and  because  the  word  "substantive"  as  used  in 
said  charge  in  defining  the  limitation  placed  on  said  testimony 
was  calculated  to  mislead  the  jury,  said  word  meaning  "solid, 
depending  on  ''  itself,"  thereby  conveying  to  the  jury  the 
idea  that  the  court  believed  there  was  sufficient  evidence  in 
the  cause  to  authorize  a  conviction  without  the  aid  of  such 
evidence.  We  think  the  facts  required  such  a  charge  as  that 
given  by  the  court,  and  that  it  is  not  subject  to  any  serious 
objections.  It  expressly  stated  the  purpose  for  which  this 
evidence  was  admitted  and  for  which  it  was  intended,  and 
tells  the  jury  they  cannot  consider  it  for  any  other  purpose. 
The  objection  is  not  substantial,  we  think. 

The  only  other  matter  worthy  of  consideration  is  the  con- 
tention that  the  verdict  is  not  supported  by  the  evidence.  "We 
think  there  was  ample  evidence  on  which  to  rest  the  verdict 
of  the  jury. 

Finding  no  error  in  the  record  it  is  ordered  that  the  judg- 
ment of  the  court  below  be  and  the  same  is  hereby  in  all 
things  affirmed. 

Affirmed. 


The  Efect  on  the  Bight  to  Plead  Former  Jeopardy  of  Talcing  an 
Appeal  is  discussed  in  the  recent  note  to  Stone  v.  State,  135  Am.  St. 
Eep.  75. 

The  Admissibility  of  Evidence  of  Other  Crimes  in  Criminal  Proseeu- 
tions  is  the  subject  of  a  note  to  Sjkes  y.  State,  105  Am.  St.  Bep.  976. 
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COLE  V.  STATE. 

[57  Tex.  Cr.  51,  123  S.  W.  409.] 

KAPE — ^Force — Sufficiency  of  Evidence. — ^In  a  prosecution  for 
rape,  testimony  that  the  accused  pulled  the  prosecutrix,  a  girl 
•eventeen  years  old,  from  the  path  in  which  she  was  walking, 
forced  her  to  lie  down,  and  held  her  while  he  raised  her  dress,  he 
all  the  time  having  a  pistol  in  one  hand,  and  then  had  intercourse 
without  her  consent,  justifies  a  submission  of  the  case  on  the  issue 
of  force,     (p.  974.)  ' 

RAPE — Threats — Sufficiency  of  Evidence. — In  a  prosecution 
for  rape,  evidence  that  the  accused,  with  a  pistol  in  his  hand, 
accosted  the  prosecutrix,  a  girl  seventeen  years  old,  pulled  her  a 
few  steps  from  the  path  in  which  she  was  walking,  out  among  some 
trees,  and  there  by  force  and  threats  had  carnal  knowledge  of  her 
against  her  consent,  ia  sufficient  to  sustain  a  conviction  on  the  charge 
of  threats,     (p.  976.) 

Stevens  &  Pickett,  for  the  appellant. 

F.  J.  MeCord,  assistant  attorney  general,  for  the  state. 

'^^  RAMSEY,  J.  Appellant,  Grant  Cole,  prosecutes  this 
appeal  from  a  verdict  and  judgment  of  conviction  of  the  of- 
fense of  rape  upon  one  Rosa  Ellison,  had  in  the  district  court 
of  Liberty  county,  on  March  3d  of  this  year.  The  indictment 
was  in  the  usual  form,  and  in  one  and  the  same  count  charged 
rape  to  have  been  committed  by  force,  threats  and  fraud. 
There  was  no  evidence  on  the  issue  of  fraud,  but  the  case 
was  submitted  to  the  jury  on  the  issues  of  force  and  of 
threats. 

The  facts  show  that  prosecutrix,  Rosa  Ellison,  was  a  negro 
girl  seventeen  years  of  age.  She  testified  to  the  act  of  inter- 
course as  having  occurred  on  the  26th  of  January,  1908, 
about  7  o'clock  in  the  morning,  while  she  was  going  to  the 
residence  of  Dr.  Tadlock,  where  she  was  employed  as  a  nurse. 
She  testified,  in  substance,  that  she  had  seen  Cole  quite 
frequently  before  this,  and  had  talked  with  him,  and  that 
on  the  morning  in  question  he  accosted  her  with  a  pistol  in 
his  hand,  pulled  her  a  few  steps  from  the  little  path  in  which 
she  vwas  walking,  out  among  some  trees,  and  there  by  force 
and  threats  had  forcible  carnal  knowledge  of  her  person  over 
her  protest  and  without  her  consent. 

1.  The  evidence  on  the  issue  of  force  is  not  strong,  and  if 
it  stood  alone  we  should  not  hesitate  to  hold  it  insufficient. 
Prosecutrix  does  say,  however,  among  other  things,  that  when 
he  raised  her  dress  he  had  the  pistol  in  his  hand,  "He  had 
his  hand  around  me  and  that  pistol  in  his  hand  and  forced 
me  to  lie  down,  and  after  I  did  he  took  my  dress  with  one 
hand  and  he  had  the  pistol  in  the  othor."  Again,  she  says: 
"As  to  this  being  the  road  I  went  just  out  of  the  little  field 
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to  have  this  connection;  it  was  just  a  few  feet  out  of  the 
path.  He  caught  hold  of  my  arm  and  pulled  me  over.  He 
caught  hold  of  my  arm  with  his  left  hand  and  had  the  pistol 
in  his  right  hand.  It  was  a  nickle-plated  pistol."  During 
the  time  of  the  assault  she  says  she  was  in  fear  of  her  life; 
that  she  never  consented,  and  that  she  was  crying  during 
the  time.  She  ^^  does  say,  however,  many  times,  that  she 
made  no  resistance,  did  not  measure  strength  with  appellant, 
and  indeed  did  nothing,  giving  as  a  reason  therefor  that  she 
•was  in  fear  of  her  life.  The  evidence  of  prosecutrix  further 
shows  that  she,  almost  immediately  after  being  released,  went 
to  the  house  of  Dr.  Tadlock  and  made  complaint  of  the  fact 
of  having  been  ravished,  though  it  does  not  appear  that  she 
stated  at  the  time  the  name  of  the  guilty  party  further  than 
that  the  rape  had  been  accomplished  by  that  man.  Dr.  Tad- 
lock  testified  that  about  7  o'clock  that  morning  she  woke  him 
up ;  that  at  the  time  she  was  very  nervous,  excited  and  crying. 
She  identifies  appellant  as  she  saj^s  by  seeing  part  of  his  face, 
by  seeing  his  eyes,  and  by  his  voice.  On  cross-examination 
some  doubt  is  thrown  on  the  identification  of  appellant,  but 
we  think,  considering  the  testimony  in  its  entirety,  that  the 
jury  were  justified  in  believing  that  the  person  who  assaulted 
her  was  appellant,  and  that  such  an  assault  was  committed 
both  by  force  and  threats.  We  have  examined  the  charge  of 
the  court  both  in  respect  to  threats  and  force,  and  think  that 
such  charge  is  unexceptional.  The  only  question  about  which 
we  have  had  any  doubt  is  as  to  whether  or  not  the  court  should 
have  submitted  the  issue  of  force  at  all,  but  in  view  of  all  the 
testimony  we  have  finally  concluded  that  there  was  at  least 
some  evidence  of  force  which,  considered  in  connection  with 
the  evidence  of  threats,  not  only  justified  but  required  the 
court  to  submit  this  issue. 

Appellant's  counsel  rely  on  the  case  of  Sharp  v.  State,  15 
Tex.  App.  171,  as  authority  for  the  proposition  that  in  this 
case  it  was  error  to  charge  on  the  issue  of  force  at  all.  As. 
they  interpret  that  decision  it  was  a  holding  that  that  case 
should  have  been  reversed  if  force  had  been  charged  by  the 
court.  We  do  not  so  interpret  the  decision,  but  as  we  under- 
stand, it  merely  holds  that  the  charge  of  the  court  in  that 
case  on  the  issue  of  force  was  defective  and  insufficient,'  and 
that  if  it  had  been  true  that  this  issue  had  in  terms  been  sub- 
mitted to  the  jury  it  would  have  worked  a  reversal  of  the  case. 
The  opinion  in  that  case  was  rendered  by  Judge  Hurt,  and 
like  all  the  decisions  of  that  great  judge,  bears  the  impress  of 
a  masterful  mind.  His  reasoning  is  so  logical  and  so  conclu- 
sive as  to  answer,  we  believe,  the  contention  of  appellant  here. 
In  that  case,  as  in  this,  both  rape  by  threats  and  by  force  was 
charged.  In  discussing  the  matter  Judge  Hurt  says:  "The- 
vital  proposition — that  which  was  urged  with  such  ability  and 
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learning  in  argument  and  brief,  by  counsel  for  appellant — 
is:  'That  rape  cannot  be  effected,  under  our  code,  by  a  com- 
bination of  force  and  threats,  unless  the  force,  considered 
separately,  is  such  as  might  reasonably  be  supposed  sufficient 
to  overcome  resistance,  taking  into  consideration  the  relative 
strength  of  the  parties,  and  other  circumstances  of  the  case ;  or 
unless  the  threat,  considered  separately,  be  such  as  ^"*  might 
reasonably  create  a  just  fear  of  death  or  great  bodily  harm, 
in  view  of  the  relative  condition  of  the  parties  as  to  health, 
strength,  and  all  other  circumstances  of  the  case.' 

* '  At  first  view  this  is  quite  a  plausible  proposition ;  but 
upon  closer  inspection  we  find  the  proposition  ensconced  be- 
hind another,  the  solution  of  which  will  determine  that  of 
appellant.  And  we  believe  the  bare  statement  of  the  true 
question  will  demonstrate  the  deformity  or  unsoundness  of  ap- 
pellant's. 

"While  it  is  true  that  the  force  used  must  be  such  as  might 
reasonably  be  supposed  sufficient  to  overcome  the  resistance, 
and  that  this  fact  must  be  established  by  the  state,  and  while 
it  is  also  true  (threats  being  the  means  relied  on)  that  the 
threats  must  be  such  as  might  reasonably  create  a  just  fear 
of  death  or  great  bodily  harm  (and  this  fact  must  be  shown 
by  the  state),  still,  this  proposition,  this  vital  question,  which 
lies  in  front  of  the  one  presented  by  defendant,  is  submitted : 
Can  threats  made  by  defendant,  though  not  sufficient  in  them- 
selves, so  characterize  or  give  meaning  to  force — the  force  not 
being  within  itself  sufficient — ^as  to  render  it  sufficient  to  over- 
come resistance?  Again,  can  force  used  by  defendant,  though 
not  sufficient,  separately  considered,  so  characterize  and  in- 
tensify threats — the  threats  not  being  sufficient,  separately 
considered — as  to  constitute  the  threats  such  as  are  likely  to 
create  a  just  fear  of  death  or  great  bodily  harm? 

"Under  the  provisions  of  our  code  defining  rape,  we  must 
answer  these  questions  in  the  affirmative. 

"When  the  force  is  considered,  the  threats,  whether  made 
prior  to  or  at  the  time,  can  and  should  be  looked  to ;  for  they 
so  commingle  with  and  inhere  in  the  force  as  to  be  a  part 
thereof.  And  just  so  with  regard  to  the  effect  given  to 
threats  by  the  force. 

"We  are  not  required  to  go  to  common-law  principles  for 
light  upon  this  subject ;  for  our  code,  which  is  in  strict  accord 
with  reason  and  common  sense,  expressly  provides  that  in  con- 
sidering the  sufficiency  of  the  force,  not  only  the  relative 
strength  of  parties  may  be  looked  to,  but  the  other  circum- 
stances of  the  case.  And,  in  considering  the  sufficiency  of  the 
threats,  the  relative  condition  of  the  parties  as  to  health, 
strength,  and  all  other  circumstances  of  the  case,  should  be 
taken  into  consideration. 
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"The  learned  counsel  for  the  defendant,  relying  upon  the 
correctness  of  the  proposition  stated  by  him  above,  endeavored 
to  make  it  practicable  by  so  shaping  the  charge  as  to  embrace 
the  principles  contained  in  his  proposition,  and  by  objecting 
to  all  evidence  tending  to  show  antecedent  threats  or  force 
used  at  former  times  and  places.  We  do  not  believe  that  the 
court,  in  its  charge,  should  have  confined  the  jury  (in  consid- 
ering the  sufficiency  of  the  force)  to  the  force  used  at  the  time, 
considered  separate  and  independent  of  ^^  former  or  accom- 
panying threats,  and  so  have  treated  the  threats  independ- 
ently." 

And  so  we  believe  in  this  case  that  in  view  of  the  testimony 
of  Rosa  Ellison,  that  there  was  some  force  used  in  addition 
to  that  of  necessity  implied  in  the  very  act  of  copulation.  His 
acts  in  taking  her  by  the  hand  and  compelling  her  to  abandon 
the  path,  forcing  her  to  lie  down,  and  holding  her  while  he 
raised  her  dress,  taken  in  connection  with  the  threats  used, 
which  might  reasonably  induce  submission,  do  raise  the  issue 
of  force,  and  the  court  did  not  err  in  submitting  this  issue. 

In  this  connection  counsel  complain  and  urge  the  proposi- 
tion with  much  vigor  and  plausibility  that  the  evidence  is 
insufficient  to  sustain  the  conviction  even  on  the  charge  of 
threats.  We  are  not  prepared  to  agree  with  this  proposition. 
We  can  well  imagine  the  terror  under  which  a  young  girl 
seventeen  years  of  age  might  have  labored  when  accosted  in 
a  place  of  this  kind  by  an  armed  and  desperate  man.  In  the 
evidence  there  is  no  suggestion  of  any  reason  why  an  unjust 
charge  of  this  kind  should  have  been  brought  against  appel- 
lant. Her  identification,  while  in  some  respects  contradicted 
on  cross-examination,  is  positive.  The  fact  of  the  forcible  and 
unwilling  intercourse  is  positively  testified  to.  Immediate 
outcry  was  made,  immediate  complaint  was  made  to  her  em- 
ployer with  such  signs  of  distress  as  to  lend  strong  support 
to  her  claim.  The  evidence  is  not  fully  satisfactory  it  must 
he  conceded,  and  yet  the  jury,  who  heard  the  evidence  and 
were  in  possession  of  all  the  facts,  has  found  adversely  to  ap- 
pellant. This  judgment  has  received  the  approval  of  the 
learned  trial  court,  who  had  far  better  opportunities  than  we 
can  have  to  determine  the  credibility  of  the  witnesses,  and 
under  the  rules  governing  this  tribunal,  we  should  feel  our- 
selves absolutely  without  excuse,  under  all  the  circumstances, 
whatever  might  be  our  own  view,  to  set  aside  the  verdict. 

There  are  many  other  questions  raised  on  the  trial,  which 
we  have  considered,  but  they  are  not,  we  believe,  of  either 
importance  or  difficulty  and  we  deem  it  unnecessary  to  discuss 
them. 

Finding  no  error  in  the  record  the  judgment  is  in  aU  things 
affirmed. 

Affirmed. 
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The  Crime  of  Bape  is  the  subject  of  a  note  to  Smith  ▼.  State,  80 
Am.  Dec.  361.  If,  at  the  time  a  man  has  carnal  knowledge  of  a 
woman,  her  mind  is  so  overpowered  by  fear  induced  bjr  him  as  to 
cause  her  to  make  no  resistance,  the  offense  is  rape:  Eice  v.  State, 
35  Fla.  236,  48  Am.  St.  Rep.  245;  Doyle  v.  State,  39  Fla.  155,  63 
Am.  St.  Eep.  159.  As  to  what  threats  and  display  of  force,  without 
actual  physical  contact,  are  sufficient  to  sustain  a  conviction  for 
assault  to  commit  rape,  see  People  v.  Carlson,  160  Mich.'  426,  ante, 
p.  447. 


CRAVENS  V.  STATE. 

[57  Tex.  Cr.  135,  122  S.  W.  29.] 

CONSTITUTIONAL  LAW— Special   Statutes  Affecting  CSties. 

Section  56.  article  3,  of  the  constitution  of  Texas,  limiting  the 
power  of  the  legislature  to  enact  local  and  special  laws,  is  to  be 
construed  in  connection  with  section  5  of  article  11,  which  provides 
that  cities  of  more  than  ten  thousand  inhabitants  may  have  their 
charter  granted  or  amended  by  special  act  of  the  legislature,  (pp. 
978,  979.) 

CONSTITUTIONAL  LAW — Special  Statute.— The  True  Test 
for  determining  whether  legislation  is  special  is  to  consider  not  the 
form  merely,  but  the  substance.  If  considered  with  reference  to 
what  is  enacted,  it  is  in  its  nature  special  and  such  as  might  have 
been  enacted  on  notice  and  by  special  law,  it  should  and  must,  in 
a  proper  case,  be  sustained  as  a  local  measure,  notwithstanding  it 
is  clothed  with  the  vesture  of  a  general  law.     (p.  979.) 

CONSTITUTIONAL  LAW — Special  Statutes — Presumption  as 
to  Notice. — In  case  of  the  enactment  of  a  local  or  special  law,  courts 
will  presume  that  the  constitution  was  complied  with  as  to  the 
publication  of  notice  of  an  intention  to  apply  for  the  passage  of 
the  act.     (p.  980.) 

CONSTITUTIONAL  LAW — Special  Statute— Compensation  of 
City  Officers. — A  statute,  although  it  purports  on  its  face  to  be  a 
general  law,  which  fixes  the  compensation  of  county  attorneys  in 
cities  of  over  thirty  thousand  and  under  forty  thousand  inhabitants, 
according  to  the  census  of  190O,  is  a  local  law,  and  constitutional 
if  the  notice  of  its  enactment  required  by  the  constitution  was 
given,  and  it  will  be  presumed  that  such  notice  was  given,     (p.  980.) 

R.  H.  &  Alice  S.  Tiernan  and  John  T.  Wheeler,  for  the 
appellant. 

F.  J.  ]\IcCord,  assistant  attorney  general,  Miles  Crowley, 
James  B.  and  Charles  J.  Stubbs,  for  the  state. 

*3«  RAMSEY,  J.  This  is  an  appeal  prosecuted  by  Lizzie 
Cravens  from  an  order  of  the  criminal  district  court  of  Gal- 
veston county,  refusing  to  retax  the  cost  in  a  case  in  said 
court  wherein  she  had  been  convicted,  and  to  exclude  and 
strike  therefrom  the  sum  of  ten  dollars  assessed  and  taxed  as 
a  proper  fee  of  the  county  attorney  of  Galveston  county  for 
representing  the  state  therein.  The  order  appealed  from  in 
substance  adjudges  the  fees  so  taxed  to  be  proper  and  legal 
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and  recites,  "It  is  therefore  ordered,  adjudged  and  decreed 
that  the  aforesaid  motion  to  retax  costs  be  and  the  same  is 
hereby  in  all  things  overruled."  Appellant  was  allowed 
twenty  days  after  adjournment  within  which  to  file  bill  of 
exceptions  and  statement  of  facts.  By  bill  of  exception  it  is 
recited  that  the  following  facts  were  adduced  in  evidence  by 
appellant:  A  complaint  was  filed  in  the  corporation  court  in 
Galveston  on  November  23,  1908,  in  which  appellant  was 
charged  with  unlawfully  being  under  the  influence  of  intoxi- 
cating liquors  in  a  public  place  in  the  city  of  Galveston  on 
said  day;  the  fact  that  she  was  fined  the  sum  of  one  dollar 
in  the  corporation  court,  from  which  judgment  she  gave  notice 
of  appeal  to  the  criminal  district  court  of  Galveston  county^ 
Texas.  She  also  offered  in  evidence  the  transcript  of  the  rec- 
ord of  said  court  which  shows  among  the  cost  in  said  cor- 
poration court  was  a  fee  of  ten  dollars  of  the  county  attor- 
ney. It  further  appears  that  on  the  fifth  day  of  February, 
1909,  in  said  criminal  district  court,  appellant  pleaded  guilty 
to  said  charge  and  was  fined  the  sum  of  ten  dollars  and  the 
cost  adjudged  against  her  in  the  last-named  court,  including 
a  fee  of  ten  dollars  to  the  county  attorney ;  that  thereafter  she 
filed  her  motion  to  strike  out  the  fee  of  ten  dollars  taxed  for 
the  county  attorney  of  Galveston  county,  claiming  that  the 
act  of  the  legislature  of  Texas,  under  and  by  virtue  of  which 
said  fee  was  taxed  was  in  contravention  of  the  constitution, 
illegal  and  void.  The  bill  recites  that  appellant  had  paid  the 
sum  of  twenty-eight  dollars  and  five  cents  into  the  registrj'- 
of  the  court,  this  being  the  sum  taxed  against  her  (including 
final  costs)  less  the  said  fee  of  ten  dollars  so  taxed  against 
her  for  said  county  attorney.  This  was  all  the  evidence  ad- 
duced on  the  hearing  of  the  motion. 

Appellant  asserts  that  the  act  of  the  thirtieth  legislature,, 
fixing  the  compensation  of  county  attorneys  in  cities  of  over 
thirty  thousand  population  and  under  forty  thousand  popu- 
lation, according  to  the  census  of  1900,  is  unconstitutional, 
because  it  is  in  contravention  of  section  56,  article  3  of  the 
constitution  of  Texas,  and  that  same  is  a  local  and  special  law. 
This  article  of  the  constitution  provides,  in  substance,  that  the 
legislature  shall  not,  except  as  otherwise  provided  in  this  con- 
stitution, pass  any  local  or  special  law  authorizing  any  of  the 
^^^  several  matters  and  things  therein  named.  Among  the 
matters  and  things  against  which  special  legislation  is  inhibited 
are  the  following:  Incorporating  cities,  towns  or  villages,  or 
changing  their  charters.  This  provision  of  the  constitution  is 
to  be  construed  in  connection  with  section  5  of  article  11  of  the 
constitution,  which,  in  terms,  provides  that  cities  having  more 
than  ten  thousand  inhabitants  may  have  their  charters  granted 
or  amended  by  special  act  of  the  legislature.  In  this  case  the 
act  in  question  on  its  face  is  framed  in  form  as  if  it  were  in- 
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tended  to  be  a  general  law,  and  yet  it  relates  wholly  to  the 
compensation  of  the  county  attorney  in  a  city  or  cities  hav- 
ing a  population  of  more  than  thirty  thousand  people  and 
less  than  forty  thousand  inhabitants  and  is  in  aid  of  the  en- 
forcement of  the  law  in  such  cities.  It  is  to  be  noticed  that 
the  statement  of  facts  in  this  record  contains  no  suggestion, 
nor  is  any  issue  made,  as  to  whether  notice  had  in  fact  been 
given,  before  the  meeting  of  the  legislature,  of  the  purpose  to 
introduce  this  bill  as  the  constitution  requires.  If  under  the 
record  the  act  may  be  sustained  as  a  local  or  special  law,  then 
it  becomes  unnecessary  to  inquire  whether,  if  treated  as  a 
general  law,  it  would  be  violative  of  the  constitution.  If  it 
may  be  assumed  to  be,  or  treated  as,  a  local  or  special  law, 
then  we  think  it  must  be  held,  in  the  absence  of  any  showing 
to  the  contrary,  that  we  should  and  will  presume  that  all  the 
prerequisites  to  the  passage  of  same  as  a  local  or  special  lav; 
had  been  complied  with.  It  will  be  noted  that  section  56  of 
article  3  of  the  constitution  provides  that  the  legislature  shall 
not,  except  as  otherwise  provided  in  this  constitution,  pass  any- 
local  or  special  law,  authorizing  among  other  things  such  an 
act  as  that  here  complained  of.  It  would,  as  we  believe,  un- 
doubtedly be  within  the  power  of  the  legislature,  by  special 
act,  to  prescribe  the  powers  and  duties  of  officers  in  cities  and 
to  fix  their  compensation.  If  this  measure  had  in  terms  been 
framed  as  a  local  measure,  the  question  would  be  free  from 
difficulty.  If  in  fact  its  application  is  local,  does  the  forni  of 
the  law  change  the  rule?  In  most  of  the  cases  where  similar 
acts  have  been  held  unconstitutional  as  being  special  legisla- 
tion, it  was  because  the  legislature  was  not  authorized  under 
any  circumstances  to  pass  a  local  law  in  respect  thereto.  Sec- 
tion 5  of  article  11  of  the  constitution  provides  as  follows: 
"Cities  having  more  than  ten  thousand  inhabitants  may  have 
their  charters  granted  or  amended  by  special  act  of  the  legis- 
lature," and  may  levy  taxes  and  do  other  things  as  in  said 
section  provided.  We  think  the  true  test  in  considering  such 
legislation  as  special  is  not  the  test  of  form  merely,  but  by 
its  substance,  and  that  if  considered  with  reference  to  what 
is  enacted  it  is  in  its  nature  special  and  such  as  might  have 
been  enacted  on  notice  and  by  special  law,  it  should  and  must 
in  a  proper  case  be  sustained  as  a  local  measure,  notwithstand- 
ing it  is  clothed  with  the  vesture  of  a  general  law.  It  was 
held  by  our  supreme  court  in  the  case  of  the  citv  of  Dallas 
V.  Western  Electric  ^^s  Co.,  83  Tex.  243,  18  S.  W.  552,  that 
article  3,  section  56  of  the  constitution  prohibiting  local  or 
special  legislation,  does  not  apply  to  special  city  charters 
granted  cities  having  more  than  ten  thousand  people.  And 
it  is  further  said  that  it  was  the  purpose  of  the  constitution 
that  the  grant  of  power  in  the  charter  of  a  city  having  more 
than  ten  thousand  inhabitants  shall  be  complete  without  refer- 
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ence  to  any  other  law.  Again,  it  was  held  in  the  case  of  Texas 
Sav.  etc.  Assn.  v.  Pierre's  Heirs,  10  Tex.  Civ.  App.  453,  31 
S.  W.  426,  that  the  constitution,  article  3,  section  56,  prohibit- 
ing the  legislature  from  passing  a  local  or  special  law  regu- 
lating the  practice  or  changing  the  rules  of  evidence  in  a 
judicial  proceeding,  does  not  apply  to  acts  granting  special 
charters  to  cities  containing  over  ten  thousand  inhabitants, 
such  charters  being  specially  authorized  by  article  11,  section 
5.  Further,  if  it  be  conceded  that  the  act  complained  of  is 
a  local  or  special  law  and  not  a  general  law,  then  this  court 
would  and  should  presume  conclusively,  in  the  absence  of 
proof  to  the  contrary,  that  the  constitution  was  complied  with 
as  to  publication  of  notice  of  the  intention  to  apply  for  the 
passage  of  the  act  in  question  as  demanded  by  article  3,  sec- 
tion 57  of  the  constitution,  and  as  also  expressly  arranged  for 
in  Revised  Statutes,  article  3260.  This  question  came  before 
the  court  of  civil  appeals  of  the  first  judicial  district  in  the 
case  of  Moller  v.  City  of  Galveston,  23  Tex.  Civ.  App.  693, 
57  S.  W.  1116.  In  that  case,  discussing  this  matter,  the  court 
say :  * '  The  constitution  prohibits  the  passage  by  the  legislature 
of  any  local  or  special  law  unless  notice  of  the  intention  to 
apply  therefor  shall  have  been  published  in  the  locality  where 
the  matter  or  thing  to  be  affected  is  situated,  which  notice 
shall  state  the  substance  of  the  contemplated  law,  and  shall 
be  published  at  least  thirty  days  prior  to  the  introduction 
into  the  legislature  of  such  bill,  and  in  the  manner  to  be  pro- 
vided by  law.  The  evidence  of  such  notice  having  been  pub- 
lished is  required  to  be  exhibited  to  the  legislature  before  such 
act  shall  be  passed."  Further  discussing  the  matter  the  court 
says :  * '  But  we  are  of  the  opinion  that  the  passage  of  the  act 
by  the  legislature  is  conclusive  of  the  fact  that  due  notice 
was  given.  The  constitution  requires  evidence  of  such  pub- 
lication to  be  exhibited  to  the  legislature  before  such  act  shall 
be  passed.  This  we  think  is  for  the  purpose  of  authorizing 
that  body  to  pass  conclusively  upon  this  question  of  fact.  To 
hold  otherwise  would  be  to  relegate  to  the  courts  the  ascer- 
tainment of  a  jurisdictional  fact  for  the  legislature,  and  to 
unsettle  every  special  or  local  law  that  has  been  passed  since 
the  adoption  of  the  constitution."  It  may  be  objected  that 
this  act  purports,  on  its  face,  to  be  a  general  law.  It,  how- 
ever, relates  to  a  matter  touching  the  municipal  life  of  the 
people  of  Galveston  and  regulating  the  enforcement  of  the 
law  in  the  local  court  of  that  municipality  and  is  such  a  law 
as  might  properly  have  been  included  in  a  city  charter.  The 
fact  that  on  its  face  it  purports  to  be  a  general  law  would  not 
deny  its  validity  as  a  special  law  if  ^^^  notice  in  fact  were 
given  and  if  it  were  such  an  act  as  might  have  been  passed 
as  a  special  law  and  a  legitimate  amendment  of  their  charter. 
We  think  on  full  review  of  the  subject  that  the  act  can    and 
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should  be  sustained  as  a  special  law,  and  that  certainly,  in  the 
absence  of  proof  to  the  contrary,  we  should  and  must  assume 
that  proper  notice  was  given. 

It  follows,  of  course,  that  the  court  did  not  err  in  overrul- 
ing the  motion  and  its  action  in  so  doing  is  hereby  affirmed. 

Affirmed. 


Whether  Statutes  are  Laws  of  General  Nature,  or  not,  depends  upon 
their  subject  matter,  and  not  upon  their  form:  State  v.  Ellet,  47 
Ohio  St.  &0,  2-1  Am.  St.  Rep.  772,  and  note.  See,  also,  the  subse- 
quent cases  of  Mathews  v.  People,  202  111.  389,  95  Am.  St.  Eep. 
2A1',  Boorum  v.  ConneUy,  66  N.  J.  L.  197,  88  Am.  St.  Eep.  469. 


CARSON  V.  STATE. 

[57  Tex.  Cr.  394,  123  S.  W.  590.] 

HOMICIDE — Self-defense,      Instructions      Limiting     Eight. — 

Where  the  evidence  in  a  homicide  case  shows  that  a  bitter  hatred 
existed  between  the  accused  and  the  deceased,  that  each  had  made 
threats  against  the  other,  and  that  the  accused  fired  only  one  shot 
and  at  a  time,  if  his  testimony  is  to  be  credited,  when  the  deceased 
was  in  the  act  of  assaulting  him  with  a  deadly  weapon,  instruc- 
tions are  erroneous  that  the  right  of  self-defense  continues  as  long 
as  it  reasonably  appears  that  danger  exists,  and  that  every  person 
is  permitted  to  defend  himself  against  any  unlawful  attack  reason- 
ably threatening  injury  to  his  person,  and  is  justified  in  using  all 
the  necessary  and  reasonable  force  to  defend  himself,  but  no  more 
than  the  circumstances  reasonably  indicate  necessary,     (p.  983.) 

HOMICIDE — Testimony  as  to  Wound. — ^A  Witness  in  a 
Homicide  case  may  testify  that  at  the  inquest  he  placed  the  right 
hand  of  decedent  on  his  right  hip,  and  that  then  a  bullet  wound 
in  the  arm  was  in  line  with  the  wound  in  the  body,  it  being  eon- 
tended  by  the  accused  that  when  he  fired  the  fatal  shot  the  de- 
ceased was  drawing  a  pistol.  Such  testimony  is  not  a  mere  opinion 
nor  a  matter  of  expert  knowledge,     (p.  985.) 

HOMICIDE — Implied  Malice. — An  Instruction  in  a  homicide 
case  is  not  erroneous  that  "implied  malice  is  that  which  the  law 
infers  from  or  imputes  to  certain  acts^  however  suddenly  done; 
thus,  when  the  fact  of  an  unlawful  killing  is  established,  and  the 
facts  do  not  establish  express  malice  beyond  a  reasonable  doubt, 
nor  tend  to  mitigate,  excuse  or  justify  the  act,  then  the  law  implies 
malice,  and  the  murder  is  in  the  second  degree."     (p.  985.) 

HOMICIDE — ^Implied  Malice — ^Murder  in  Second  Degree. — 
Where  an  unlawful  killing  is  shown  of  which  the  accused  is  guUty, 
and  the  evidence  does  not  show  express  malice,  or  a  state  of  facts 
which  would  justify  or  excuse  the  homicide  or  reduce  it  to  man- 
slaughter, then  such  killing,  being  unlawful,  is  murder  in  the  second 
degree,     (p.  985.) 

HOMICIDE — Statements  of  Accused  Showing  Ill-will. — 
Statements  of  a  person  on  trial  for  murder,  made  after  the  homicide 
and  showing  intense  dislike  and  ill-will  toward  the  deceased,  are 
admissible  in  evidence,     (p.  985.) 
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HOMICIDE^Self-defense — ^More  Than  One  Assailant. — Where 
the  court  in  a  homicide  case  instructs  the  jury  that  "when  there 
is  more  than  one  assailant,  the  slayer  has  the  right  to  act  upon  the 
hostile  demonstration  of  either  one  or  all  of  them  and  to  kill 
either  one  of  them,  if  it  reasonably  appears  to  him  that  they  are 
present  for  the  purpose  and  acting  together  to  take  his  life  or  to 
do  him  serious  bodily  injury,"  the  instruction  is  not  erroneous  in  not 
charging  with  reference  to  the  right  of  the  accused  to  act  on  the 
hostile  demonstration  of  a  person  present  with  the  deceased  at  tho 
time  of  the  homicide,     (p.  986.) 

Hart,  Mahaffey  &  Thomas,  for  the  appellant. 

F.  J.  MeCord,  assistant  attorney  general,  for  the  state. 

****  RAMSEY,  J,  Appellant  was  convicted  in  the  district 
€Ourt  of  Bowie  county  on  the  sixteenth  day  of  June,  of  this 
year,  of  the  offense  of  murder  in  the  second  degree  and  his 
punishment  assessed  at  confinement  in  the  penitentiary  for  a 
period  of  five  years. 

It  was  admitted  that  on  or  about  the  third  day  of  August, 
1907,  appellant  shot  and  killed  one  Spencer  Lewis.  On  the 
trial  he  interposed  a  plea  of  self-defense.  The  evidence 
showed  that  he  and  Lewis  were  both  negroes,  appellant  be- 
ing about  sixty  years  of  age  and  Lewis  about  fifty  years  of 
age,  and  that  they  lived  in  the  same  neighborhood  near  the 
town  of  Dekalb  in  Bowie  county.  The  evidence  further 
showed  a  bitter  state  of  feeling  existed  between  the  parties 
and  had  for  some  time,  in  part  growing  out  of  the  prosecu- 
tion of  deceased  on  a  charge  of  mistreatment  of  a  horse  be- 
longing to  a  member  of  appellant's  family.  The  state  showed 
a  most  bitter  hatred  on  the  part  of  appellant  toward  deceased, 
and  the  uttering  of  many  and  serious  threats.  The  evidence 
also  showed  that  on  more  than  one  occasion  deceased  had 
made  threats  against  appellant  which  had  been  communicated 
to  him.  At  the  time  of  the  killing  there  was  present  a  son 
of  deceased,  whom  the  evidence  shows  to  have  been  practically 
an  imbecile,  and  one  Clemmon  Wyatt,  who  appeared  and  tes- 
tified as  a  witness  in  behalf  of  the  state.  The  evidence  shows 
that  these  parties  met,  deceased  and  Wyatt  going  to  the  town 
of  Dekalb  and  appellant  and  his  son  returning  from  the  said 
town.  AVyatt  testifies  that  when  the  parties  neared  each 
other,  appellant  jumped  off  of  his  horse  and  deceased  also 
jumped  off  of  his  horse  and  called  to  appellant,  who  had  his 
gun  in  shooting  position,  "don't  do  that"  and  ran,  and  that 
as  he  was  running  away  appellant  shot  and  killed  him.  All 
the  evidence  shows  there  was  only  one  shot  fired.  Appellant 
testified  that  when  they  met  deceased  reined  his  horse  rather 
across  the  road  so  as  to  turn  his  right  side  toward  him,  appel- 
lant, threw  his  hand  back  on  his  right  hip  as  though  in  the 
act  of  drawing  a  pistol  from  his  hip  pocket  and  that  there- 
upon he  leaped  from  his  horse  to  the  ground  and  shooting 
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over  or  across  his  horse's  neck,  shot  deceased  while  in  the 
act  of  drawing  his  weapon.  Wyatt  testified  that  deceased 
was  unarmed.  Appellant  testified  that  he  was  armed  and 
that  he  picked  up  a  pistol  lying  near  his  body,  and  produced 
same  on  the  trial.  ^^^  The  force  of  this  testimony  of  appel- 
lant was  broken  somewhat  by  the  fact  that  he  made  no  refer- 
ence or  mention  of  his  having  found  the  pistol,  except  to  his 
son,  until  quite  a  while  after  the  homicide.  This,  perhaps, 
is  a  sufficient  statement  of  the  case  to  make  the  opinion  un- 
derstood. 

1.  On  the  trial,  the  court  instructed  the  jury,  among  other 
things,  as  follows:  "The  right  of  self-defense  continues  as 
long  as  it  reasonably  appears  to  the  defendant  that  danger, 
real  or  apparent,  exists,  viewed  from  his  standpoint  at  the 
time."  And  also  gave  the  following  charge  on  self-defense: 
"Every  person  is  permitted  by  law  to  defend  himself  against 
any  unlawful  attack,  reasonably  threatening  injury  to  his  per-  • 
son,  and  is  justified  in  using  all  the  necessary  and  reasonable 
force  to  defend  himself,  but  no  more  than  the  circumstances 
reasonably  indicate  to  be  necessary."  These  instructions  are 
complained  of,  and  it  is  urged  that  they  are  erroneous  and 
were  calculated  to  lead  the  jury  to  believe  that  in  the  opinion 
of  the  court,  the  defendant  had  resorted  to  and  used  more 
force  than  was  necessary  to  defend  himself  at  the  hands  of 
the  deceased;  and  that  there  was  no  evidence  in  the  record 
justifying  the  court  in  instructing  the  jury  that  the  right  of 
self-defense  continues  so  long  as  it  reasonably  appears  to  the 
defendant  that  the  danger  exists  and  that  read  in  connection 
with  the  other  paragraph  of  the  court's  charge  on  this  sub- 
ject, it  tended  to  impress  the  jury  with  the  belief  that  in  the 
opinion  of  the  court  appellant  had  used  more  force  than  was 
necessary  and  had  slain  the  deceased  when  all  reasonable  ap- 
pearances of  danger  had  passed.  These  contentions  are  in 
terms  supported  by  the  decision  in  the  recent  case,  Huddle- 
ston  V.  State,  54  Tex.  Cr.  93,  130  Am.  St.  Rep.  875,  112  S. 
W.  64.  In  that  case  the  court  gave  almost  the  identical  charge 
here  complained  of.  It  was  there  said:  "If  deceased  was  in 
the  act  of  making  an  assault  with  a  deadly  weapon,  following 
the  numerous  threats  testified  to,  the  law  would  presume  that 
it  was  the  intention  of  deceased  to  kill  appellant,  and  the  court 
so  charged  the  jury  in  another  portion  of  the  charge.  This 
being  the  case,  appellant  had  the  right  to  use  the  most  effec- 
tive means  at  hand  to  prevent  death,  or  what  he  believed  might 
end  in  death,  at  the  hands  of  the  deceased  by  the  use  of  the 
gun.  We  are  of  opinion  this  was  a  limitation  on  the  right  of 
self-defense  not  warranted  by  the  facts :  See  Scott  v.  State,  46 
Tex.  Cr.  305,  81  S.  W.  950;  Crenshaw  v.  State,  48  Tex.  Cr. 
77,  85  S.  W.  1147 ;  Kelley  v.  State,  43  Tex.  Cr.  40,  62  S.  W. 
915."     In  this  case  it  should  be  stated  further,  that  appellant 
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fired  only  one  shot  and  at  a  time,  if  his  testimony  is  to  be 
credited,  when  deceased  was  in  the  act  of  making  an  assault 
upon  him  with  a  deadly  weapon. 

2.  Again  appellant  complains  at  the  action  of  the  court  in 
excluding  certain  testimony  proposed  to  be  given  by  the  wit- 
ness T.  B.  Butler.  This  witness  was  constable  of  the  Dekalb 
precinct  at  the  time  ^^"^  of  the  homicide.  He  stated  that  he 
was  present  at  the  inquest;  that  the  clothing  was  stripped 
from  the  body  of  the  deceased  and  that  the  witness  placed  the 
right  hand  of  deceased  upon  his  right  hip,  and  thereupon  the 
following  question  was  propounded  to  him:  "State  whether 
or  not  the  wounds  in  his  forearm  made  by  the  entrance  and 
exit  of  the  bullet  were  in  line  with  the  wound  in  the  right  side 
of  the  back  of  the  deceased  when  his  hand  was  so  placed  upon 
his  right  hip?"  This  question  and  the  answer  sought  to  be 
elicited  thereby  were  objected  to  because  it  related  to  the 
opinion  of  the  witness.  It  is  recited  that  if  permitted  to  have 
answered,  the  witness  would  have  stated,  "That  the  wound 
in  the  body  was,  when  the  right  hand  was  so  placed  upon  the 
right  hip,  in  a  direct  line  w4th  the  wounds  in  the  right  fore- 
arm."  Thereupon  the  following  additional  question  was  pro- 
pounded to  the  witness:  "When  you  had  placed  his  right 
hand  upon  the  right  hip,  state  how  a  straight  line,  entering 
the  wound  in  the  arm  where  the  bullet  entered  and  passing 
through  the  wound  in  the  arm,  would  strike  the  body  of  the 
deceased,  with  reference  to  the  wound  in  his  body?"  This 
question  was  objected  to  for  the  same  reason  and  was  by  the 
court  sustained.  Had  the  witness  been  permitted  to  answer 
he  would  have  testified:  "That  when  the  right  hand  of  the 
deceased  was  placed  upon  his  right  hip,  a  straight  line  enter- 
ing the  wound  in  the  arm  where  the  bullet  entered  and  pass- 
ing through  the  wound  in  the  arm,  would  have  struck  and 
entered  the  wound  in  the  body."  This  bill  is  approved  with 
this  qualification  by  the  court:  "This  witness  could  not  tell 
where  the  ball  entered  the  arm  nor  where  it  went  out  of  the 
arm.  He  wanted  to  testify  to  a  conclusion  without  knowing 
the  facts  upon  which  it  was  based."  There  is,  it  will  be  ob- 
served, some  contradiction  between  the  facts  stated  in  the  bill 
and  the  qualification  of  the  court.  The  bill  recites  and  states 
as  a  fact  that  the  witness  would  have  testified  that  if  the  arm 
of  deceased  had  been  placed  in  the  position  substantially  as 
appellant  testifies  it  was  when  he  shot,  that  the  wounds  in  the 
arm  and  in  the  body  would  have  been  in  line.  Whether  the 
witness  was  able  to  testify  to.  the  precise  location  of  the  wound 
in  the  arm,  or  the  wound  in  the  body,  yet,  if  he  knew  by  actual 
experience  and  test,  by  a  demonstration  of  the  arm  placed  on 
the  hip,  that  they  were  in  line,  this  testimony  was  admissible, 
although  he  may  not  have  been  able  to  have  stated  accurately 
the  precise  location  of  the  two  wounds.     This  testimony  was 
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rendered  the  more  important  to  appellant  because  the  clothing 
which  deceased  wore  at  the  time  had  been  lost  while  in  the 
possession  of  the  state  and  could  not  be  produced.  It  was 
more  than  a  mere  opinion  of  the  witness.  It  was  the  state- 
ment of  a  fact  vital  to  appellant's  defense.  As  stated  by  the 
court  in  Balls  v.  State  (Tex.  App.),  40  S.  W.  801:  "Any 
witness  of  ordinary  sense  could  state,  without  being  an  expert, 
that  the  bullet  holes  in  the  back  of  the  deceased  were  lower 
than  the  bullet  holes  in  the  breast."  Nor  was  it  a  matter  of 
expert  knowledge  or  mere  opinion  ^®®  of  the  witness  that  the 
wound  in  the  body  and  on  the  arm  when  it  was  placed  on  the 
hip,  were  in  line.  We  think  the  court  erred  in  rejecting  this 
evidence. 

3.  The  court's  charge  on  murder  in  the  second  degree  is 
complained  of.  Among  other  things,  the  court  gave  the  fol- 
lowing instruction :  ' '  Implied  malice  is  that  which  the  law  in- 
fers from  or  imputes  to  certain  acts,  however  suddenly  done; 
thus,  when  the  fact  of  an  unlawful  killing  is  established,  and 
the  facts  do  not  establish  express  malice  beyond  a  reasonable 
doubt,  nor  tend  to  mitigate,  excuse  or  justify  the  act,  then 
the  law  implies  malice,  and  the  murder  is  in  the  second  de- 
gree." It  is  objected  that  this  charge  is  erroneous  because 
upon  the  weight  of  the  evidence  and  was  an  express  direction 
on  the  part  of  the  court  to  the  jury  to  find  the  defendant 
guilty  of  murder  in  case  they  found  certain  facts  to  be  estab- 
lished by  the  evidence,  instead  of  telling  the  jury  they  might 
convict  the  defendant  of  murder  in  case  certain  facts  were 
found  by  them  to  exist.  We  do  not  believe  the  charge  is  upon 
the  weight  of  the  evidence.  It  was  a  general  definition  by 
the  court  in  which  the  jury  were  instructed  with  reference  to 
the  distinguishing  features  between  murder  in  the  first  degree, 
murder  in  the  second  degree  and  manslaughter.  We  under- 
stand the  rule  to  be  well  settled  that  where  an  unlawful  kill- 
ing is  shown  of  which  a  defendant  is  guilty,  and  the  evidence 
does  not  show  express  malice,  or  a  state  of  facts  which  would 
justify  or  excuse  the  homicide  or  reduce  it  to  manslaughter, 
then  such  killing,  being  unlawful,  it  is  murder  in  the  second 
degree.  This  is  the  substance  of  the  court's  charge  and  is  not, 
we  think,  subject  to  the  criticism  and  assault  made  upon  same. 

4.  On  the  trial  the  state  offered  a  number  of  statements  of 
appellant  made  after  the  homicide  showing  intense  dislike 
and  ill-will  toward  deceased.  In  view  of  the  condition  of  the 
case,  we  think  this  testimony  admissible  to  show  ill-will,  ani- 
mosity and  that  it  illustrates  the  appellant's  attitude  in  re- 
spect to  the  killing,  and  that  the  same  is  not  subject  to  the 
objection  made. 

5.  Complaint  is  also  made  that  the  charge  is  erroneous  in 
that  it  does  not  instruct  the  jury  with  reference  to  appellant's 
right  to  act  on  the  hostile  demonstrations  of  Clemmon  Wyatt, 
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We  cannot  agree  to  this  contention.  On  this  subject,  after 
giving  what  is  in  most  respects  an  excellent  charge  on  self- 
dofense,  the  court  thus  instructs  the  jury:  "When  there  is 
more  than  one  assailant,  the  slayer  has  the  right  to  act  upon 
the  hostile  demonstration  of  either  one  or  all  of  them  and  to 
kill  either  one  of  them,  if  it  reasonably  appears  to  him  that 
they  are  present  for  the  purpose  and  acting  together  to  take 
his  life  or  to  do  him  serious  bodily  injury."  It  is  claimed 
that  there  is  no  application  of  this  rule  of  law  to  the  conduct 
of  Clemmon  Wyatt  in  the  court's  charge.  Under  this  instruc- 
tion, the  jury  must  have  understood  that  the  same  rule  would 
apply  and  the  same  grounds  of  self-defense  would  inure  to 
him  in  respect  to  any  act  or  declaration  ^^^  of  Clemmon 
Wyatt  as  would  in  respect  to  a  similar  act  or  demonstration 
on  the  part  of  deceased. 

For  the  errors  pointed  out  the  judgment  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 


The  Law  of  Self-defense  is  discussed  in  the  notes  to  State  v.  Gordon, 
]09  Am.  St.  Kep.  804;  State  v.  Sumner,  74  Am.  St.  Eep.  717. 
Where  the  evidence  in  a  homicide  trial  shows  that  the  deceased 
was  in  the  act  of  assaulting  the  defendant  with  a  gun  at  the  time 
of  the  fatal  shot,  having  previously  made  numerous  threats  and  also 
an  assault  with  an  ax  handle,  from  the  effects  of  which  the  defend- 
ant was  still  suffering,  it  is  error  to  limit  the  right  of  self-defense 
by  an  instruction  that  the  defendant  should  use  no  more  force  to 
defend  himself  than  the  circumstances'  reasonably  indicated  to  be 
necessary:  Huddleston  v.  State,  54  Tex.  Cr.  93,  130  Am.  St.  Kep. 
875. 


HASLEY  V.  STATE. 

[57   Tex.    Cr.   400,   123    S.    W.   596.] 

SLANDER — Variance  Between  Indictment  a.nd  Proof. — Where 
an  indictment  for  slandering  a  woman  alleges  that  the  accused 
said  that  he  had  had  "carnal  intercourse"  with  her,  while  the  evi- 
dence shows  that  he  said  he  had  had  a  "good  time"  with  her,  or 
words  to  that  effect,  the  variance  is  fatal,     (p.  987.) 

No  brief  on  file  for  the  appellant. 

F.  J.  McCord,  assistant  attorney  general,  for  the  state. 

■****  RAMSEY,  J.  Appellant  in  this  case  was  convicted  of 
slander  in  falsely  imputing  to  the  woman  named  in  the  in- 
dictment a  want  of  chastity.  The  language  attributed  to  him 
is  thus  stated  in  the  indictment :  '  *  Did  then  and  there  unlaw- 
fully, falsely  and  maliciously,  and  falsely  and  wantonly  orally 
impute  to ,  then  and  there  a  married  female  in  this 
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state,  a  want  of  chastity,  in  this,  to  wit:  He,  the  said  Tobe 
Hasley,  did  then  and  there  in  the  presence  and  hearing  of 
Dr.  T.  G.  Fuller  say  that  he,  the  said  Tobe  Hasley,  had  had 

carnal  intercourse  with  the  said  and  that  she,  the 

said  ,  had  on  diverse  occasions  met  him,  the  said 

Tobe  Hasley,  at  night  at  the  back  of  the  residence  of  her  hus- 
band, meaning  that  she  had  met  him  for  the  purpose  of  hav- 
ing carnal  intercourse  with  him,  the  said  Tobe  Hasley,  and 
that  he  had  had  carnal  intercourse  with  her."  The  language 
proved  by  Dr.  Fuller  was  in  substance  to  the  effect  that  "a 
person  could  have  a  fine  time  there,  referring  to  the  woman 
named."  Again,  he  says,  *'I  asked  him  how  he  managed  to 
see  this  lady,  and  he  said  that  she  would  meet  him  at  the  back 
of  the  house,  back  of  the  patch  there  is  a  place  of  woods." 
This  witness  further  made  this  statement:  "He  said  that  he 
had  been  having  a  time  with  her."  This  witness,  as  other 
'^^^  witnesses,  was  permitted  to  testify  what  they  understood 
to  be  meant  by  the  terms  "having  a  good  time"  or  "a  time 
with  her."  This  testimony  was  objected  to  as  being  a  vari- 
ance in  the  language  proven  and  that  charged  in  the  indict- 
ment. The  language  of  the  indictment  is  that  appellant  stated 
that  he  had  had  carnal  intercourse  with  the  woman  named. 
It  may  be,  and  doubtless  is,  true,  that  he  meant  to  imply  by 
his  statement  that  he  had  been  having  a  good  time  with  her, 
that  the  person  to  whom  he  made  such  statement  should  un- 
derstand that  he  had  been  having  carnal  intercourse  with  her. 
The  language,  however,  is  not  the  same,  nor  is  this  the  inevi- 
table or  clear  meaning  of  it.  There  is  no  charge  that  he  used 
this  particular  language  in  the  indictment,  but  the  language 
is  that  he  had  been  having  carnal  intercourse  with  the  person 
named.  It  is  well  settled  in  this  state  that  slanderous  words 
as  substantially  alleged  must  be  substantially  proved:  Coulee 
V.  State.  14  Tex.  App.  222 ;  Frisbv  v.  State,  26  Tex.  App.  180, 
5  S.  W.  463 ;  Riddle  v.  State,  30  Tex.  App.  425,  17  S.  W.  1073 ; 
Rogers  v.  State,  30  Tex.  App.  462,  17  S.  W.  548 ;  and  Berry 
V.  State,  27  Tex.  App.  483,  11  S.  W.  521.  In  the  case  of 
Tippins  V.  State  (Tex.  App.),  43  S.  W.  1000,  the  variance 
held  to  be  fatal  was  less  apparent  than  that  here  appearing. 

For  this  error  it  is  ordered  that  the  judgment  of  conviction 
be  and  the  same  is  hereby  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Variance  Between  the  Allegation  and  the  Proof  in  Slander  Cases 
is  the  subject  of  a  note  to  Wheeler  v.  Robb,  12  Am.  Dec.  246.  As 
3,  rule,  the  words  charged  and  the  words  proved  in  a  slander  case 
must  be  substantially  the  same,  but  it  is  not  necessary  to  prove  the 
precise  words  alleged:  Desmond  v.  Brown,  29  Iowa,  53,  4  Am.  Rep. 
194;  Barnett  v.  Ward,  36  Ohio  St.  107.  38  Am.  Rep.  561;  Bundy  v. 
Hart,  46  Mo.  460,  2  Am.  Rep.  525;  Hersh  v.  Ringwalt,  3  Yeates, 
508,  2  Am.  Dec.  392;  Hume  v.  Arrasmith,  1  Bibb,  165,  4  Am.  Dec. 
«26;  Zimmerman  v.   McMakin,  22  S.   C.   372,   53   Am.   Rep.   720.     It 
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has  been  affirmed  that  oral  slander  charged  in  an  information  as 
littered  in  English  cannot  be  proven  to  have  been  uttered  in  German, 
although  such  words  when  interpreted  mean  exactly  the  same  as 
the  slanderous  words  set  forth  in  the  information:  Stichtd  v.  State, 
25  Tex.  App.  420,  8  Am.  St.  Bep.  441. 


1 

',  f 


EMERY  V.  STATE. 

[57   Tex.    Cr.   423,    123   S.   W.   133.] 

CRIMINAL  TRIAL — What  Essential  to  Jurisdiction  of  Court. 

A  court  in  a  criminal  case  must  have  jurisdiction  of  the  person, 
of  the  subject  matter,  and  to  render  the  particular  judgment, 
otherwise  the  prosecution  and  the  judgment  are  void.     (p.  989.) 

CRIMINAL  TRIAL— Effect  of  Absence  of  Accused. — If  the 
accused  in  a  felony  case  absents  himself  during  the  trial,  the  pro- 
ceedings and  judgment  therein  are  without  jurisdiction  and  void, 
(p.  990.) 

PERJURY — Evidence  in  Felony  Case  In  Absence  of  Accused. 
Evidence  given  by  a  witness  at  a  felony  trial  during  the  absence 
of  the  accused  cannot  form  the  basis  of  perjury,     (p.  991.) 

Wm.  H.  Hanson  and  Sawnie  Robertson,  for  the  appellant. 
F.  J.  McCord,  assistant  attorney  general,  for  the  state. 

424  DAVIDSON,  P.  J.  The  appellant  was  convicted  for 
perjury,  his  punishment  being  assessed  at  two  years'  confine- 
ment in  the  penitentiary. 

The  facts  show  that  appellant  was  a  witness  in  the  case 
of  Thompson  v.  State,  who,  during  his  trial  for  the  crime  of 
rape,  used  the  defendant  as  a  witness,  who  testified  to  certain 
facts  upon  which  the  perjury  alleged  in  the  indictment  is 
based.  Appellant's  contention  is  that  he  is  not  guilty  of  per- 
jury, conceding  his  testimony  to  be  false.  The  facts  show 
that  Thompson,  defendant  in  the  rape  case,  was  on  bail ;  that 
during  the  trial  and  after  the  '*25  gj.g^  witness  for  the  state 
had  testified,  Thompson  absented  himself  from  the  court,  was 
not  thereafter  present  during  the  trial,  and  was  absent  at  the 
time  appellant  in  this  case  testified.  In  other  words,  Thomp- 
son was  present  during  the  trial  up  to  and  including  the  time 
covered  by  the  testimony  from  the  first  witness  for  the  state ; 
that  he  then  left  the  court,  was  not  present  during  any  stage 
of  the  further  progress  of  the  trial,  and  that  during  his  ab- 
sence appellant  in  this  case  testified  and  the  trial  of  Thomp- 
son proceeded  to  its  close  during  the  absence  of  Thompson. 
Under  this  state  of  facts  it  is  contended  by  appellant  the 
crime  of  perjury  could  not  be  committed.  The  constitution, 
article  1,  section  10,  provides  that  the  accused  shall  be  con- 
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fronted  by  the  witnesses.  Article  633,  White's  Code  of  Crim- 
inal Procedure,  thus  reads:  "In  all  prosecutions  for  felonies 
the  defendant  must  be  personally  present  on  the  trial,  and 
he  must  likewise  be  present  in  all  cases  of  indictment  or  in- 
formation for  misdemeanors  where  the  punishment  or  any 
part  thereof  is  imprisonment  in  jail."  The  cases  are  entirely 
harmonious  to  the  effect  that  evidence  cannot  be  introduced 
in  the  absence  of  the  accused :  Bell  v.  State,  32  Tex.  Cr,  436, 
24  S.  W.  418 ;  Hill  v.  State,  54  Tex.  Cr.  646,  114  S.  W.  117. 
The  presence,  therefore,  of  the  accused  in  court  and  before 
the  jury  during  the  trial  of  his  case  is  a  jurisdictional  ques- 
tion and  such  presence  is  absolutely  necessary  to  the  validity 
of  the  trial.  There  are  three  facts  that  seem  to  be  absolutely 
necessary  to  the  jurisdiction  of  the  court  or  as  jurisdictional 
questions:  first,  the  court  must  have  jurisdiction  of  the  per- 
son ;  second,  of  the  subject  matter,  and,  third,  to  render  the 
particular  judgment  rendered.  Otherwise,  the  prosecution 
will  be  void  as  also  the  judgment :  Ex  parte  Degener,  30  Tex. 
App.  566,  17  S.  W.  1111,  where  a  great  number  of  cases  are 
collated ;  Ex  parte  Taylor,  34  Tex.  Cr.  591,  31  S.  W.  641 ;  Ex 
parte  Kearby,  35  Tex.  Cr.  531,  34  S.  W.  635 ;  Ex  parte  Kearby, 
35  Tex.  Cr.  634,  34  S.  W.  962 ;  Ex  parte  Duncan,  42  Tex.  Cr. 
661.  62  S.  W.  758 ;  Ex  parte  Tinsley,  37  Tex.  Cr.  517,  66  Am. 
St.  Rep.  818,  40  S.  W.  306 ;  Ex  parte  Lake,  37  Tex.  Cr.  656, 
66  Am.  St.  Rep.  848,  40  S.  W.  727;  Ex  parte  Parker,  35 
Tex.  Cr.  12,  29  S.  W.  480,  790;  Ex  parte  Juneman,  28  Tex. 
App.  486,  13  S.  W.  183 ;  Ex  parte  Snodgrass,  43  Tex.  Cr.  359, 
65  S.  W,  1061.  All  the  cases  hold  that  the  jurisdiction  of  the 
person  is  essential  to  the  validity  of  a  proceeding,  otherwise 
it  is  a  nullity  and  void.  This  rule  has  been  followed  in  Texas 
in  all  its  history :  Fleming  v.  Nail,  1  Tex,  246 ;  Tulane  v.  Mc- 
Kee,  10  Tex.  335;  Glass  v.  Smith,  66  Tex.  548,  2  S.  W.  195; 
Mitchell  V.  Runkle,  25  Tex.  Supp.  132;  Horan  v.  Wahren- 
berger,  9  Tex.  313,  58  Am.  Dec.  145;  Thouvenin  v.  Rodri- 
ques,  24  Tex.  468;  Foster  v.  Andrews,  4  Tex.  Civ.  App.  429, 
23  S.  W.  610.  The  12  Encyclopedia  of  Pleading  and  Prac- 
tice, 179,  thus  states  the  rule :  *  *  It  is  an  elementary  principle, 
recognized  in  all  the  cases,  that  to  give  binding  effect  to  a 
judgment  of  any  court,  whether  of  general  or  limited  juris- 
diction, it  is  essential  that  '*^*  the  court  should  have  juris- 
diction of  the  person  as  well  as  of  the  subject  matter,  and  that 
a  judgment  which  appears  upon  the  face  of  the  record  to 
have  been  rendered  without  jurisdiction  of  the  subject  matter, 
or  of  the  person,  or  which  may  be  shown  to  have  been  so  ren- 
dered in  cases  where  evidence  upon  the  question  is  admissible, 
is  absolutely  void,  no  matter  in  what  proceeding  or  in  what 
action  it  may  thereafter  be  set  up  or  relied  upon. ' '  This  rule 
is  supported  by  numerous  citations  in  the  footnotes  from  Ala- 
bama, Arkansas,  California,  Colorado,  Connecticut,  Florida, 
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Georgia,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Louisi- 
ana, Maine,  Maryland,  Michigan,  Mississippi,  JMissouri,  New 
Hampshire,  New  York,  North  Carolina,  Ohio,  Oregon,  Penn- 
sylvania, South  Carolina,  Utah,  Vermont,  Virginia,  Wiscon- 
sin, United  States  supreme  court  and  England,  as  well  as  in 
Texas.  Some  of  the  Texas  cases  have  already  been  cited, 
supra.  There  are  others,  however,  in  the  footnotes  not  men- 
tioned in  the  preceding  portion  of  this  opinion.  If  this  rule 
is  correct,  and  there  seems  to  be  absolutely  no  question  of  it, 
then  it  is  necessary  that  the  court  have  jurisdiction  of  the 
person  in  order  to  make  valid  the  judgment  rendered.  Under 
the  provisions  of  our  law,  constitutional  and  statutory,  it  is 
necessary,  in  order  to  constitute  perjury,  that  the  court  have 
jurisdiction  of  the  person  on  trial  in  order  to  render  the  tes- 
timony of  the  witnesses  given  on  that  trial  false,  or  in  fact 
testimony  at  all,  and  without  the  presence  of  an  accused  in 
a  felony  case  during  the  introduction  of  the  evidence,  the 
court  is  without  authority  to  try  the  case ;  and  being  without 
authority  its  proceedings  would  be  necessarily  void.  The 
same  rule  applies  in  cases  where  the  court  has  not  acquired 
jurisdiction  of  the  person  under  necessary  process  or  plead- 
ings, although,  in  fact,  the  accused  was  tried :  Wilson  v.  State, 
27  Tex.  App.  47,  11  Am.  St.  Rep.  180,  10  S.  W.  749 ;  Garrett 
V.  State,  37  Tex.  Cr.  198,  38  S.  W.  1017,  39  S.  W.  108 ;  Law- 
rence V.  State,  2  Tex.  App.  479.  This  is  the  rule  as  well  in 
civil  cases:  Drew  v.  Harrison,  12  Tex.  279,  and  Grounds  v. 
Sloan,  73  Tex.  662,  11  S.  W.  898.  It  would  follow,  therefore, 
that  false  evidence  given  in  a  matter  which  is  a  void  prosecu- 
tion is  not  perjury:  Criminal  Law  and  Procedure  (Criminal 
Trial  Brief),  414,  sec.  1611,  and  note  37  for  collated  author- 
ities. This  is  also  the  rule  where  the  court  has  not  the  au- 
thority to  try  the  case :  Wilson  v.  State,  27  Tex.  App.  47.  11 
Am.  St.  Rep.  180,  10  S.  W.  749;  Curtley  v.  State,  42  Tex. 
Cr.  227,  59  S.  W.  44;  Conner  v.  Commonwealth,  2  Va.  Cas. 
30;  Commonwealth  v.  Hillenbrand,  96  Ky.  407,  29  S.  W.  287; 
State  V.  Plummer,  50  Me.  217.  Where  the  court,  once  having 
acquired  jurisdiction,  has  lost  it,  the  same  rule  applies  and 
perjury  cannot  be  asigned  upon  evidence  given  in  the  subse- 
quent proceedings :  State  v.  Hall,  49  Me.  412 ;  Hamm  v.  Wick- 
line,  26  Ohio  St.  81.  The  rule  is  equally  well  settled  where 
the  preliminary  matters  are  such  as  not  to  confer  jurisdic- 
tion upon  the  court  in  the  particular  case :  Wilson  v.  State, 
27  Tex.  427  App.  47,  11  Am.  St.  Rep.  180,  10  S.  W.  749; 
Curtley  v.  State,  42  Tex.  Cr.  227,  59  S.  W.  44:  People  v. 
Howard,  111  Cal.  655,  44  Pac.  342 ;  Johnson  v.  State,  58  Ga. 
397 ;  People  v.  Titmus,  102  Mich.  318,  60  N.  W.  693 ;  Regina 
V.  Scotton,  5  Q.  B.  493;  Regina  v.  Pearce,  3  Best  &  S.  531,  9 
Cox  C.  C.  258.  Under  all  these  authorities,  if  the  court  had 
not  acquired  jurisdiction  of  the  person  or  the  subject  matter 
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the  judgment  would  be  void  and  the  rule  is  equally  well  sus- 
tained, that  the  court  having  acquired  jurisdiction  and  has 
subsequently  lost  it,  all  proceedings  following  the  loss  of  such 
jurisdiction  would  be  null  and  void.  These  propositions  are 
thoroughly  sustained  by  the  above  authorities,  and  it  is  equally 
certain  from  these  authorities  that  the  absence  of  Thompson 
from  the  rape  trial  during  the  introduction  of  the  evidence 
is  not  an  irregularity,  but  a  jurisdictional  fact,  and  in  his 
absence  no  evidence  could  be  introduced.  The  further  prog- 
ress of  the  case  was  illegal.  The  trial,  under  the  circum- 
stances of  this  case  was  at  an  end,  because  it  is  shown  that 
Thompson  did  not  return  to  the  court,  but  continued  his  ab- 
sence during  the  remainder  of  the  trial.  Then  it  would  be 
a  sine  qua  non  to  the  jurisdiction  of  that  court  that  Thomp- 
son was  present  during  the  trial;  or  to  state  it  differently, 
it  was  absolutely  essential  to  the  jurisdiction  of  that  court 
that  it  had  jurisdiction  of  the  subject  matter  and  the  person. 
If  either  of  these  facts  was  wanting,  the  judgment  of  the 
court  would  be  a  nullity,  and  being  a  nullity,  all  proceedings 
had  under  it  would  be  void.  Therefore,  the  evidence  given 
by  appellant  on  the  trial  or  during  the  absence  of  the  accused 
in  that  case  could  not  form  the  basis  of  perjury:  See,  also, 
Pyles  V.  State,  47  Tex.  Cr.  435,  83  S.  W.  811 ;  Moss  v.  State, 
47  Tex.  Cr.  459,  83  S.  W.  829,  11  Ann.  Cas.  710;  Liggett  v. 
State,  47  Tex.  Cr.  450,  83  S.  W.  807 ;  Wilson  v.  State,  27  Tex. 
App.  47,  11  Am.  St.  Rep.  180,  10  S.  W.  749 ;  Garrett  v.  State, 
37  Tex.  App.  198,  38  S.  W.  1017,  39  S.  W.  108.  In  Garrett's 
case,  see  opinion  on  rehearing,  pp.  303  and  304  of  the  same 
volume ;  Buell  v.  State,  45  Ark.  336 ;  Collins  v.  State,  78  Ala. 
433.  We  are,  therefore,  of  opinion  that  under  the  facts  stated 
the  evidence  given  by  appellant  could  not  constitute  perjury. 

The  judgment  is  reversed  and  the  prosecution  ordered  dis- 
missed. 

Reversed  and  dismissed. 


In  Order  to  Convict  of  Perjury  Committed  in  a  Judicial  Proceeding^ 
it  must  be  made  to  appear  by  the  allegations  of  the  indictment, 
and  the  evidence  offered  to  support  it,  that  the  court  had  jurisdic- 
tion: Wilson  V.  State,  27  Tex.  App.  47,  11  Am.  St.  Kep.  180.  In  an 
extrajudicial  proceeding  which  is  wholly  void,  where  an  oath  cannot 
lawfully  be  administered,  perjury  by  falsely  testifying  cannot  be 
committed:   State  v.  Rowell,  72  Vt.  28,  82  Am.  St.  Rep.  918. 

Indictments  for  Perjury  are  discussed  in  the  note  to  Moore  v.  State, 
124  Am.  St.  Kep.  654. 
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COX  V.  STATE. 

[57  Tex.  Cr.  427,  123  8.  W.  698.] 

SEIiF-DEFENSE — ^Bight  to  Exercise  on  Retreat  from  Un- 
lawful Act. — One  who  enters  a  house  for  an  unlawful  purpose,  but, 
on,  being  discovered  by  the  owner,  abandons  the  purpose  and  flees, 
has  a  perfect  right  of  self-defense,  if  pursued  and  attacked  by  the 
owner,     (pp.  994,  995.) 

Norman  &  Shook,  for  the  appellant. 

F.  J.  MeCord,  assistant  attorney  general,  for  the  state. 

*2*  RAMSEY,  J.  Appellant  was  indicted  in  the  court  be- 
low for  an  assault  with  intent  to  murder.  His  trial  resulted 
in  a  conviction  of  aggravated  assault,  and  his  punishment  as- 
sessed at  a  fine  of  one  hundred  dollars.  From  this  judgment 
appellant  has  appealed  to  this  court  for  a  reversal  on  sundry 
errors  assigned. 

An  inspection  of  the  statement  of  facts  discloses  that  ap- 
pellant, on  the  night  of  the  3d  of  December,  1908,  went  to 
the  home  of  the  prosecuting  witness  and  injured  party.  Fuller, 
in  his  absence.  On  the  night  in  question  Fuller,  the  prose- 
cutor, had  gone  to  a  neighbor's  house  some  two  miles  away, 
accompanied  by  his  wife,  to  some  kind  of  social  gathering. 
After  he  had  been  at  his  neighbor's  house  some  while  he  re- 
ceived information  that  induced  him  to  return  home,  leaving 
his  wife  at  the  festival.  In  this  connection  prosecuting  wit- 
ness testified  as  follows:  "When  I  got  the  information  I  bor- 
rowed a  mule  and  went  back  home,  which  was  about  a  mile 
from  there.  And  when  I  gets  to  the  yard  gate  I  gets  down 
and  hitches  the  mule  at  the  gate,  and  I  goes  all  the  way  around 
the  house  and  comes  back  to  the  gallery  and  goes  in  on  the 
gallery  and  there  was  a  chair  against  the  front  door  and  I 
pushed  the  door  open  with  my  left  hand  and  I  goes  in  my 
pocket  with  my  right  hand  and  gets  a  match  and  strikes  it, 
and  when  I  struck  the  match  I  saw  a  man  person  coming 
from  the  direction  of  the  bed  where  my  little  girl  was  sleep- 
ing, and  when  he  run  out  he  run  to  the  middle  door  and 
jerked  it  open  with  one  hand  and  jerked  it  to  behind  him,  and 
I  run  on  after  him  right  behind  him  and  jerked  the  door  open, 
and  by  that  time  he  was  at  the  back  door  and  jerked  the  back 
door  open  and  run  out  and  jerked  it  to  behind  him,  and  ^^'^  by 
that  time  I  jerked  the  back  door  open,  and  when  I  opened 
the  door  he  was  standing  on  the  outside  right  down  on  the 
ground.  I  didn't  know  who  he  was  at  that  time,  and  when 
I  opened  the  door  he  just  reached  up  and  caught  me  on  the 
right  side  is  my  recollection.  He  caught  hold  of  my  coat  and 
I  walked  backward  and  stepped  back  up  in  the  room,  and 
when  he  stepped  back  in  the  room  he  struck  me  in  the  side 
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■with  some  sharp  instrument,  knife  or  something,  in  my  right 
side;  he  cut  me  in  the  side  with  something  or  other,  and  by 
that  time  I  grabbed  him  and  we  gets  in  a  tussle  there  and  I 
managed  to  throw  him  down  and  I  jumped  straddle  of  him 
and  choked  him  until  he  was  about  out  of  breath,  and  I  gets 
up  and  goes  back  in  the  house  on  the  mantelboard  and  gets 
a  match  and  come  back  and  struck  the  match,  and  when  I 
iiome  back  and  struck  the  match  I  found  out  who  it  was;  it 
was  W.  M.  Cox.  He  was  laying  down  there  by  the  stove  when 
I  struck  the  match."  This  is  a  sufficient  statement  of  the 
prosecuting  witness'  testimony.  Appellant  took  the  stand  in 
his  own  behalf,  and,  in  substance,  testified  that  he  had  been 
in  the  habit  of  meeting  the  prosecuting  witness'  wife  at  vari- 
ous places  and  having  intercourse  wdth  her,  and  that  he  had 
an  appointment  with  her  to  meet  her  that  night  at  the  prose- 
cuting witness'  home,  she  informing  him  that  the  prosecuting 
witness  would  be  away  from  home,  and  that  he  went  to  the 
house  for  that  purpose.  That  he  had  just  gotten  in  the  house 
when  the  prosecuting  witness  broke  in  on  him;  that  he  dis- 
•covered  the  prosecuting  witness'  wife  was  not  at  home,  and 
that  he  immediately  attempted  to  beat  a  retreat,  and  was 
hurriedly  leaving  the  place  and  abandoning  the  premises  of 
the  prosecuting  witness,  when  he  was  pursued  by  the  prose- 
cutor, knocked  down,  and  in  the  scuffle  he  cut  prosecuting 
witness. 

1.  Now,  upon  this  state  of  facts  the  court  charged  the  jury 
as  follows:  "If  the  occasion  of  the  difficulty  was  the  entry 
of  defendant  into  J.  H.  Fuller's  home  at  night,  with  intent 
to  procure  or  solicit  sexual  intercourse  with  Fuller's  wife,  and 
heing  found  there  fled  and  was  pursued  by  Fuller,  then,  in 
«uch  case,  if  defendant  voluntarily  stopped,  and  intentionally 
<3ut  Fuller  with  a  knife  or  other  sharp  instrument,  before 
Fuller  had  committed  any  assault  or  violence  upon  him,  fur- 
ther than  pursuit,  then  defendant  could  not  claim,  or  be 
allowed  any  right  of  self-defense,  and  the  grade  of  the  as- 
sault thus  committed  would  be  determined  by  you  from  the 
evidence  under  other  instructions  herein  given  you  as  to  the 
constituents  of  the  different  grades  of  assault  submitted  to 
you  for  a  finding;  but  if,  while  fleeing,  defendant  was  over- 
taken and  assaulted  by  Fuller,  and  by  choking  or  other  vio- 
lence at  the  hands  of  Fuller,  was  in  danger  of  death  or  bodily 
injury,  and  he  cut  Fuller  to  protect  himself  from  injury  from 
such  assault,  then,  in  such  latter  case,  although  defendant 
could  not,  on  account  of  his  unlawful  invasion  **^**  of  Ful- 
ler's home,  claim  perfect  or  complete  self-defense,  yef  the 
offense,  if  it  would  otherwise  have  been  an  assault  with  in- 
tent to  murder,  would  be  reduced  in  degree  by  reason  of  such 
first  assault  by  Fuller,  and  would  be  an  aggravated  assault." 
This  charge  was  complained  of  by  appellant  because  it  did 
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not  submit  a  correct  rule  of  law,  and  that  it  deprived  the  de- 
fendant of  the  right,  though  his  intention  at  the  beginning 
was  unlawful,  to  abandon  any  evil  intention,  and  that  the  same 
was  a  charge  upon  the  weight  of  the  testimony,  and  deprived 
the  defendant  of  the  right  to  defend  himself  against  an  assault 
upon  him  when  he  had  abandoned  any  evil  intention  he  may 
have  had.  We  think  that  the  charge  bf  the  court  was  error, 
and  that  this  error  was  prejudicial  to  the  rights  of  appel- 
lant, for  which  the  case  will  have  to  be  reversed.  A  question 
similar  to  this  came  before  the  court  in  the  case  of  Roach 
y.  State,  21  Tex.  App.  249,  17  S.  W.  464.  In  the  Roach  case 
it  seems  that  Roach  went  to  the  house  of  Hefner  at  night, 
some  five  miles  north  of  Greenville,  in  Hunt  county.  One 
Poindexter  was  living  at  said  house.  The  witness  Poindexter 
started  to  leave  the  room  about  9  o'clock  at  night,  and  as  he 
opened  the  door  he  saw  a  man  standing  on  the  edge  of  the  gal- 
lery in  front  of  the  door.  The  witness  did  not  at  that  time 
recognize  the  party,  but  afterward  the  party  was  recognized. 
Poindexter  immediately  closed  the  door,  ran  back  in  the  house 
and  got  his  jjistol.  Returning,  the  witness  threw  the  door 
wide  open,  and  by  means  of  the  light  thrown  from  the  sit- 
ting-room, saw  and  recognized  the  defendant.  Defendant 
turned  and  fled  toward  the  gate.  Witness  followed  into  the 
yard.  When  the  defendant  reached  a  point  fifteen  or  twenty 
steps  from  the  gallery,  he  turned  and  opened  fire  on  the  wit- 
ness. The  witness  then  fired  on  the  defendant,  and  advanced 
on  him  until  both  of  them  had  gone  some  distance  beyond 
the  gate.  Several  shots  were  fired  between  the  parties.  It 
seems  there  had  been  a  difficulty  previous  to  this  between 
witness  and  the  defendant,  in  which  the  witness  had  been  shot. 
The  witness  further  testified  upon  cross-examination  that  the 
defendant  made  no  demonstration  as  if  to  shoot  when  wit- 
ness first  went  to  the  door.  He  made  no  effort  to  shoot  when 
witness  went  outside  with  his  pistol,  but  fled  toward  the 
gate.  Hefner  testified,  substantially,  to  the  same  facts.  This 
court,  speaking  through  Presiding  Judge  White,  lays  down 
the. doctrine  that,  we  think,  should  control  in  this  case,  and 
that  is,  that  though  the  defendant  may  have  been  in  the 
wrong  in  going  to  the  house  of  the  prosecuting  witness  Ful- 
ler, and  though  in  law  he  may  have  been  a  trespasser,  and 
that  his  conduct  in  going  there  was  wrongful,  and  he  must 
have  known  that  it  was  likely  to  provoke  a  difficulty  should 
he  be  discovered  by  the  husband  on  the  night  in  question^ 
and  if  when  caught  in  the  house,  under  these  circumstances, 
he,  in  extremity,  should  kill  or  defend  himself  from  an  as- 
sault by  the  husband,  he  ^^^  could  not  plead  perfect  self- 
defense,  yet  if  he  abandoned  the  premises,  and  he  should  be 
pursued  and  assaulted,  then  his  perfect  right  of  self-defense 
would  be  restored.     This,  we  think,  is  the  proposition  as  laid 
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down  in  the  Roach  case  (21  Tex.  App.  249,  17  S.  W.  464). 
Says  the  court  in  that  case:  **If  the  defendant,  intending  to 
kill  Poindexter,  went  to  the  house  where  he  resided  with  a 
purpose  to  waylay  and  murder  him,  and  thus  provoked  the 
occasion  which  resulted  in  his  having  to  shoot  at  Poindexter, 
then  he  could  not  claim  that  his  act  was  in  self-defense.  If, 
however,  he  was  a  mere  trespasser  upon  the  premises,  and 
thus  provoked  the  occasion  which  resulted  in  his  shooting  at 
Poindexter  without  any  intent,  on  defendant's  part,  to  kill 
Poindexter  or  do  him  serious  bodily  injury,  and  without  intent 
to  commit  any  felony,  in  such  case  he  would  not  be  deprived 
wholly  of  the  right  of  self-defense,  but  such  right  would  only 
be  partial  and  imperfect,  and  such  as  would  operate  to  reduce 
a  homicide,  had  he  committed  a  homicide,  from  murder  to 
manslaughter,  and  when  a  homicide  had  not  been  committed 
then  the  offense  would  be  reduced  from  assault  with  intent 

to  murder  to.  aggravated  assault If  defendant  went 

upon  the  premises  with  intent  to  kill  Poindexter,  yet,  if  he 
abandoned  such  intention  in  good  faith,  and  tried  to  escape 
from  or  avoid  his  adversary,  then,  if  he  was  pursued,  his 
right  of  self-defense  revives.  Of  course,  there  must  be  a  real 
and  bona  fide  abandonment  and  withdrawal  on  his  part;  for 
if  there  be  not,  then  he  will  still  continue  to  be  regarded  as 
the  aggressor":  See,  also,  the  cases  of  Arto  v.  State,  19  Tex. 
App.  126;  King  v.  State,  13  Tex.  App.  277;  Jones  v.  State,  17 
Tex.  App.  602 ;  Franklin  v.  State,  34  Tex.  Cr.  286,  30  S.  W. 
231 ;  Reed  v.  State,  11  Tex.  App.  509,  40  Am.  Rep.  795.  So, 
it  seems  that  in  this  case  the  court  neglected  to  charge  the 
jury  that  if  appellant  had  abandoned  the  purpose  for  which 
he  went  to  the  house,  and  while  being  pursued  and  assaulted, 
he  would  then  have  the  perfect  right  of  self-defense.  This 
we  understand  to  be  the  law,  and  that  the  charge  given  by 
the  court  was  not  the  law,  and  takes  away  from  appellant 
the  right  to  defend  himself  in  all  cases  where  his  inten- 
tion and  purpose  were  unlawful,  yet  if  he  had  abandoned  the 
same  in  good  faith  and  was  then  being  pursued,  he  would 
have  the  perfect  right  of  self-defense. 

For  the  error  of  the  court  in  its  charge  to  the  jury  in  lim- 
iting appellant's  right  of  self-defense  where  he  inflicted  the 
injury  when  being  pursued  and  assaulted,  after  he  had  aban- 
doned the  purpose  for  which  he  had  gotie  to  the  house,  the 
case  must  be  reversed  and  remanded,  and  it  is  accordingly 
so  ordered. 

Reversed  and  remanded. 


The  Law  of  Self-defense  is  considered  in  the  notes  to  State  v. 
Sumner,  74  Am.  St.  Rep.  717;  State  v.  Gordon,  109  Am.  St.  Rep. 
804.  As  to  what  extent  one  may  go  in  defending  his  property  or 
habitation  from  trespass  or  invasion,  see  State  v.  Brooks,  79  S.  C. 
144,   128  Am.   St.    Rep.   836,   and   cases   cited   in  tl^e   cross-reference 
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note  thereto.  As  to  whether  one  may  invoke  the  right  of  self- 
defense  where  he  himself  has  provoked  the  difficulty,  see  Young  v. 
State,  53  Tex.  Cr.  416,  126  Am.  St.  Rep.  792;  State  v.  Cook,  78 
S,  C,  253,  125  Am.  St.  Rep.  788;  Beard  v.  State,  47  Tex.  Cr.  50, 
122  Am.  St.  Rep.  672;  State  v.  Stockman,  82  S.  C.  388,  129  Am.  St. 
Rep.  888.  It  is  error  to  instruct  the  jury  in  a  homicide  case  that 
when  the  defendant's  "own  original  act  was  in  violation  of  law, 
then  the  law  takes  that  fact  into  consideration  in  limiting  his  right 
of  defense  and  resistance  while  in  the  perpetration  of  such  unlawful 
act":  King  v.  State,  51  Tex.  Cr.  2tQ8,  123  Am.  St.  Eep.  881. 


EX  PARTE  MORGAN. 

[57   Tex.   Cr.   561,  124  S.   W.   99.] 

HABEAS  CORPUS — Contempt — Irregulajities     In     Process. — 

One  held  for  violating  an  injunction  will  not  be  discharged  on 
habeas  corpus  because  the  affidavit  for  his  arrest  was  not  filed  by 
the  plaintiff,  his  attorney  or  agent,  as  provided  by  statute,  for  such 
matter  is  but  an  irregularity  in  the  process  under  which  he  is 
brought  to  the  bar  of  the  court  for  punishment,     (p.  998.) 

HABEAS  CORPUS — Irregularities  or  Errors. — A  person  in  cus- 
tody under  a  judgment  or  order  of  a  court  of  competent  jurisdiction, 
in  either  a  criminal  or  a  civil  proceeding,  cannot  obtain  his  discharge 
on  habeas  corpus  on  account  of  irregularities  or  errors  in  the  judg- 
ment, the  proceedings  on  which  it  was  founded,  or  in  the  process 
under  which  he  was  held.     (p.  998.) 

CONSTITUTIONAL  LAW— Title  of  Bawdy-house  Act.— The 
act  of  the  thirty-first  legislature,  providing  for  injunctions  against 
keeping  bawdy-houses,  does  not  contravene  the  constitutional  pro- 
vision that  no  bill  shall  contain  more  than  one  subject,  which  shall  be 
expressed  in  its  title,     (p.  999.) 

CONSTITUTIONAL  LAW— Injunction  Against  Bawdy-house. 
A  statute  authorizing  an  injunction  against  keeping  a  bawdy-house, 
which  provides  that  the  citizen  suing  out  an  injunction  shall  not  be 
required  to  show  that  he  is  personally  injured  by  the  acts  complained 
of,  is  not  unconstitutional,  nor  is  it  repealed  by  section  3  of  article 
2989,  Revised  Civil  Statutes,  as  amended  by  the  thirty-first  legisla- 
ture,    (p.  999.) 

STATUTES.  —  Bepeals  of  Statutes  by  Implication  are  not 
favored,     (p.  999.) 

Stuart  &  Bell,  for  the  relator. 

F.  J.  McCord,  assistant  attorney  general,  for  the  state. 

^'^^  RAMSEY,  J.  This  is  an  original  application  for  writ 
of  habeas  corpus,  iSIed  in  this  court  on  the  sixteenth  day  of 
October,  1909,  and  was  made  returnable  on  the  twenty-seventh 
day  of  the  same  month,  when  the  application  was  presented  on 
oral  argument  both  by  counsel  for  the  state  and  for  relator. 

An  agreed  statement  of  facts  was  filed  in  the.  case  from 
which  it  appears  that  on  the  fifteenth  day  of  April,  1908,  R. 
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V.  Bell  instituted  suit  in  the  district  court  of  Cooke  county, 
seeking  an  injunction  against  relator  charging  that  she  was 
engaged  in  keeping  a  bawdy-house  as  defined  in  article  359 
of  the  Penal  Code.  Temporary  injunction  was  granted,  after 
a  hearing,  by  Hon.  Clem  B.  Potter,  judge  of  the  sixteenth 
judicial  district  of  Texas,  on  June  15,  1908,  restraining  rela- 
tor from  permitting  prostitutes  to  ply  their  vocation  upon 
said  premises.  From  said  order  an  appeal  was  prosecuted  to 
the  court  of  civil  appeals  for  the  second  supreme  judicial 
district  of  Texas,  and  on  January  9th  of  this  year  judgment 
was  in  said  court  rendered  affirming  the  judgment  of  the 
district  court,  granting  said  temporary  writ  of  injunction: 
Lane  v.  Bell  (Tex.  Civ.  App.),  115  S.  W.  918.  Thereafter 
and  within  the  time  provided  by  law  relator,  in  the  case  last 
named,  applied  to  our  supreme  court  for  writ  of  error,  which 
was  denied.  The  mandate  of  the  court  of  civil  appeals  in 
said  cause  was  filed  in  ^^^  the  district  court  of  Cooke  county 
on  August  3d  of  this  year.  On  the  ninth  day  of  October,  1909, 
application  was  made  by  counsel  for  R.  V.  Bell,  plaintiff  in 
the  cause  above  named,  for  attachment  against  relator  setting 
up  a  violation  and  disregard  of  the  injunction  theretofore 
granted.  This  application  was  signed  by  counsel  for  R.  V. 
Bell,  and  was  made  in  his  behalf.  It  was  sworn  to,  however, 
by  J.  A.  Atchison,  a  citizen  of  Gainesville,  who  averred  that 
the  allegations  contained  in  the  application  were  true.  It  is 
admitted  that  Atchison  was  neither  the  agent  nor  attorney  of 
said  Bell;  that  he  made  the  affidavit  at  the  request  of  Bell's 
counsel.  On  the  same  day  Judge  Clem  B.  Potter  entered  an 
order  on  said  application  to  enforce  his  judgment;  and  on 
the  same  day  the  clerk  of  the  district  court  of  Cooke  county 
issued  a  writ  of  attachment,  directed  to  the  sheriff  or  any 
constable  of  Cooke  county,  and  same  was  placed  in  the  hands 
of  H.  P.  Ware,  sheriff  of  Cooke  county,  who  took  relator 
under  such  process  into  his  custody.  That  thereafter  on  the 
fifteenth  day  of  October,  1909,  R.  V.  Bell  himself  filed  statu- 
tory oath  in  said  case  affirming  that  the  allegations  contained 
in  the  application  to  enforce  writ  of  injunction  filed  in  the 
cause  on  the  ninth  day  of  October  preceding,  were  true.  It 
is  agreed,  however,  that  the  filing  of  this  affidavit  M-as  un- 
known to  the  said  Marie  Morgan  and  her  counsel  until  after 
the  issuance  of  writ  of  habeas  corpus  by  this  court.  In  this 
state  of  the  record  relator  relies  for  release  upon  several  prop- 
ositions. 

1.  It  is  contended  that  inasmuch  as  the  original  affidavit 
for  attachment  was  not  filed  either  by  the  plaintiff",  his  agent 
or  attorney,  that  all  subsequent  proceedings  should  be  treated 
as  void  and  without  authority  of  law,  for  that  article  3012 
of  the  Revised  Statutes  expressly  provides  that  the  attach- 
ment in  contempt  for  the  violation  of  an  injunction  shall  be 
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issued  by  the  court  or  judge  when  the  complainant,  his  agent 
or  attorney,  shall  file  in  the  court  or  with  the  judge  his  affi- 
davit stating  the  person  guilty  of  such  disobedience.  And 
that  under  the  conceded  facts  Atchison  was  neither  the  agent 
nor  the  attorney  of  R.  V.  Bell  and  that  the  whole  proceedings 
must  fail,  and  the  arrest  and  detention  of  relator  were  with- 
out authority  of  law.  They  further  contend  that  if  the  or- 
iginal detention  and  arrest  were  without  warrant  of  law,  that 
the  validity  of  this  process  could  not  be  aided  by  filing  there- 
after proper  affidavit.  They  also  contend  that  the  act  of  the 
legislature,  under  which  the  original  suit  was  instituted,  and 
on  which  the  original  judgment  was  founded,  is  in  violation 
of  section  35,  article  3,  of  the  constitution.  This  section  of 
the  constitution  is  as  follows:  **No  bill  (except  general  ap- 
propriation bills,  which  may  embrace  the  various  subjects  and 
accounts  for  and  on  account  of  which  moneys  are  appro- 
priated) shall  contain  more  than  one  subject,  which  shall  be 
expressed  in  its  title.  But  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  ^^'*  as  shall  not  be 
so  expressed."  In  this  connection  the  contention  is  also  made 
that  the  portion  of  article  362b  of  the  act  in  question,  which 
provides  that  the  citizen  suing  out  the  injunction  shall  not  be 
required  to  show  that  he  is  personally  injured  by  the  acts 
complained  of,  has  been  repealed  by  section  3  of  article  2989 
as  amended  by  the  thirty-first  legislature,  page  35,  of  the  Gen- 
eral Laws  of  same. 

These  matters  were  submitted  to  the  court  in  a  very  able 
oral  argument,  and  have  been  well  briefed  on  both  sides.  We 
think  the  infirmity  of  relator's  first  contention  rests  in  the 
fact  that  it  ignores  what  must  on  reflection  be  manifest,  that 
the  court,  in  this  case,  had  jurisdiction  of  the  subject  matter 
and  of  the  person  of  relator,  and  was  by  law  authorized  both 
by  statute  and  had,  doubtless,  the  inherent  authority  to  make 
its  own  decrees  effective,  and  that  the  matters  complained  of 
are  but  irregularities  in  the  processes  under  which  relator  wa; 
sought  to  be  brought  to  the  bar  of  the  court  for  punishment. 
We  think  it  the  rule,  supported  by  all  the  authorities,  that  a 
person  in  custody  under  a  judgment  or  order  of  a  court  of 
competent  jurisdiction,  in  either  a  criminal  or  a  civil  pro- 
ceeding, cannot  obtain  his  discharge  on  habeas  corpus  on  ac- 
count of  irregularities  or  errors  in  the  judgment,  the  pro- 
ceedings on  which  it  was  founded,  or  in  the  process  under 
which  he  was  held.  Habeas  corpus  is  a  proper  remedy  where 
the  court  was  without  jurisdiction  in  the  matter,  or  where  it 
has  so  far  exceeded  its  jurisdiction  that  the  judgment  is  not 
merely  erroneous  but  void :  15  Am.  &  Eng.  Ency.  of  Law,  172, 

A  writ  of  habeas  corpus  cannot  be  used  to  review  the  regu- 
larity of  proceedings  in  inferior  court,  nor  to  fill  the  office  of 
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a  writ  of  error  or  appeal :  Ex  parte  Cox,  53  Tex.  Cr.  240,  109 
S.  W.  369 ;  Perry  v.  State,  41  Tex.  488 ;  Darrah  v.  ."W^sterlage, 
44  Tex.  388;  Ex  parte  Scwartz,  2  Tex.  App.  74;  Ex  parte 
Oliver,  3  Tex.  App.  345;  Ex  parte  Slaren,  3  Tex.  App.  662; 
Ex  parte  Mabry,  5  Tex.  App.  93 ;  Griffin  v.  State,  5  Tex.  App. 
457:  Ex  parte  McGill,  6  Tex.  App.  498;  Ex  parte  Boland, 
11  Tex.  App.  159;  Ex  parte  Dickerson,  30  Tex.  App.  448,  17 
S.  W.  1076;  Milliken  v.  City  Council,  54  Tex.  388,  38  Am. 
Rep.  629.  The  doctrine,  too,  is  well  settled  that  the  district 
court,  being  a  court  of  general  jurisdiction,  its  judgments 
cannot  be  collaterally  attacked,  and  the  writ  of  habeas  corpus 
is  not  available  for  that  purpose :  Ex  parte  Call,  2  Tex.  App. 
497;  Ex  parte  Branch,  36  Tex.  Cr.-384,  37  S.  W.  421. 

2.  In  the  case  of  Lane  v.  Bell  (Tex.  Civ.  App.),  115  S.  W. 
918),  it  was  distinctly  held  that  the  act  was  not  invalid  as 
being  in  contravention  of  article  3,  section  35,  of  the  consti- 
tution quoted  above.  The  opinion  in  that  case  contains  a 
quite  satisfactory  treatment  of  the  question,  and  it  is  to  be 
noted,  as  agreed,  this  judgment  was  on  application  for  writ 
of  error  affirmed,  and  received  the  approval  of  our  supreme 
court.  It  is  our  own  judgment  that  the  decision  in  the  case 
of  Lane  v.  Bell  ^=5  (t^^  q^^  App.),  115  S.  W.  918,  is  cor- 
rect, and  we  should,  in  any  event,  be  very  reluctant  to  hold 
otherwise  in  view  of  the  action  of  our  supreme  court  holding 
to  the  same  effect. 

3.  Nor  is  there  any  merit  in  the  other  question  raised  by 
relator,  that  the  act  of  the  thirty-first  legislature  was  invalid, 
which  provides  that  the  citizen  suing  out  the  injunction  shall 
not  be  required  to  show  that  he  is  personally  injured  by  the 
acts  complained  of,  or  that  same  is  repealed  by  section  3  of 
article  2989  as  amended  by  the  thirty-first  legislature,  page 
354.  It  is  well  settled  that  repeals  by  implication  are  not 
favored.  This  act  does  not  by  its  terms  or  by  necessary  im- 
plication repeal  the  authority  granted  under  the  law  by 
virtue  of  which  the  process  issued.  The  act  of  the  thirty-first 
legislature  had  reference  largely  to  the  practice  with  refer- 
ence to  granting  writs,  hearing  thereof,  and  appeals,  and 
orders  granted  therein,  but  was  not,  we  think,  intended  or 
designed,  nor  would  it  have  the  effect  of  repealing  a  substan- 
tive grant  of  authority  to  issue  the  writ  as  was  granted  in  the 
act  under  which  these  proceedings  were  had. 

On  full  consideration  of  the  entire  subject  we  are  clear  that 
relator  is  not  entitled  to  the  relief  here  sought,  and  it  is, 
therefore,  ordered  that  she  be  remanded  to  the  custody  of  the 
sheriff  of  Cooke  county. 

Relator  remanded  to  custody. 


The  Question  When  a  Prisoner  may  he  "Released  on.  Habeas  Corpus 
after  judgment  and  sentence  is  the  subject  of  a  note  to  Koepke  v. 
Hill,   87   Am,   St.  Eep,   167.    In  a   proceeding   by   habeas   corpus,    tli9 
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court  is  not  concerned  with  mere  errors  of  law  not  affecting  the  jurisdic- 
tion of  the  court  making  the  order  under  which  the  prisoner  is  held: 
Hovey  v.  Sheffner,  16  Wyo.  254,  125  Am.  St.  Eep.  1037;  Servonitz  v> 
Btate,  133  Wis.  251,  126  Am.  St.  Rep.  9.5.5;  Ex  parte  Johnson,  1  Okl. 
Cr.  286,  129  Am.  St.  Eep.  857.  The  sufficiency  of  a  warrant  issued 
by  a  court  of  competent  jurisdiction  will  not  be  inquired  into  on 
habeas  corpus;  the  remedy  is  by  appeal:  In  re  Milecke,  52  Wash, 
312,  132  Am.  St.  Rep.  &68. 

That  an   Injunction  will   Lie  Against  Keeping   a  Batwdy-house,  see 
Seifert  v.  Dillon,  83  Neb.  322,  131  Am.  St.  Rep.  64a. 


BRITTON  V.  STATE. 

[57  Tex.  Cr.  583,  124  S.  W.  684.] 

CONCEALED  WEAPON — Carrying  Pistol  to  Repair  Shop. — ^It 
is  not  unlawful  to  carry  a  pistol  which  is  broken  and  will  not  shoot 
to  a  shop  to  have  it  repaired,  and  then  take  it  back  home.     (p.  1001.) 

Brooke  &  Woolworth,  for  the  appellant. 

John  A.  Mobley,  assistant  attorney  general,  for  the  state. 

^^  DAVIDSON,  P.  J.  Appellant  was  convicted  for  carry- 
ing a  pistol  in  violation  of  the  law. 

The  evidence  discloses  that  he  carried  the  pistol  to  town 
and  was  seen  by  the  witness  Sparks  with  the  pistol  in  his  hand 
on  his  return  from  town ;  that  it  was  a  blue  Colts  41-caliber ; 
that  there  had  been  a  little  show  in  the  town  of  Ragley  where 
he,  witness,  and  appellant  had  been.  That  he,  witness,  left 
Ragley  about  an  hour  by  sun,  and  appellant  overtook  him  on 
the  way  home,  and  had  the  pistol  in  his  hand.  This  occurred 
on  the  1st  of  May.  The  state  further  proved  that  about  three 
weeks  afterward,  by  the  witness  Davis,  that  he  traded  with 
appellant  for  a  blue  Colts  pistol,  and  that  at  that  time  it 
would  shoot.  The  witnesses  for  appellant  testified  that  at 
the  time  he  was  seen  with  the  pistol  going  from  Ragley  that 
the  pistol  would  not  shoot,  and  that  he  carried  it  to  town 
to  have  it  fixed;  that  it  was  out  of  repair,  and  the  cylinder- 
would  not  revolve.  The  witness  Davis  said  he  did  not  know 
whether  appellant  had  had  the  pistol  fixed  or  not.  Murphy 
testified  in  behalf  of  appellant  that  on  the  1st  of  May  appel- 
lant brought  the  pistol  to  him  in  the  town  of  Ragley  to  have- 
it  fixed,  that  he  examined  it  and  found  the  pistol  broken,  that 
he  could  not  move  the  cylinder  or  cock  the  pistol.  He  told 
appellant  he  did  not  have  time  to  fix  it  that  day,  and  told  him 
to  take  it  home.  Houston  Weaver  testified  that  he  was  a 
blacksmith,  and  lived  in  the  town  of  Timpson,  and  that  on 
the  3d  of  May  appellant  brought  the  pistol  to  his  shop  to  get. 
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it  repaired,  and  left  the  pistol  with  the  witness,  and  went 
away;  that  the  pistol  could  not  shoot,  because  the  cylinder 
would  not  turn;  that  subsequently  appellant  came  to  the  shop, 
and  finding  it  would  be  a  week  or  two  before  the  pistol  could 
be  fixed  on  account  of  the  fact  that  witness  had  to  send  away 
to  get  some  parts  that  he  did  not  have  to  repair  the  pistol, 
appellant  declined  to  leave  the  pistol,  and  took  it  away.  The 
witness  Amos  testified  that  he  was  in  the  town  of  Ragley  on 
the  1st  of  May  with  appellant;  that  appellant  had  the  pistol 
described  by  the  other  witnesses,  and  carried  it  to  the  black- 
smith shop  in  Ragley  to  have  it  fixed;  that  the  blacksmith 
could  not  fix  it  that  day,  and  appellant  did  not  leave  it  with 
the  blacksmith,  and  asked  the  witness  what  he  was  to  do  with 
the  pistol,  that  he  wanted  to  go  to  the  show,  and  did  not 
want  to  take  it  with  him.  After  deliberating  about  the  mat- 
ter, the  witness  suggested  or  advised  appellant  to  hide  it 
until  the  show  was  over,  and  then  take  it  back  home.  That 
appellant  did  hide  it  behind  some  barrels  on  Ragley 's  gal- 
lery, and  after  the  show  he  got  the  pistol;  that  the  pistol 
would  not  shoot,  and  he  knew  that  was  the  only  pistol  ap- 
pellant had  that  day.  "We  are  of  opinion  that  under  the  facts 
stated,  that  this  was  not  a  violation  of  the  law.  Appellant 
had  the  right  to  carry  the  pistol  to  the  shop  to  have  it  repaired, 
and  carry  it  home  with  him.  It  seems  to  be  unquestioned  that 
this  was  his  purpose  in  carrying  the  pistol,  and  there  is  no 
contradiction  of  the  ^^^  fact  that  it  was  out  of  repair  and 
would  not  shoot.  The  state's  witness  knew  nothing  of  the 
pistol  further  than  the  fact  that  he  saw  appellant  with  it  in 
his  hand  as  he  overtook  him  on  the  road  home. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


The  Principal  Case  is  Supported  by  Fitzgerald  v.  State,  52  Tex.  Cr. 
265,  124  Am.  St.  Eep.  1095. 


MOSS  V.  STATE. 

[57  Tex.  Cr.  620,  124  S.  W.  647.] 

OREMINAIi  LAW — Responsibility  of  Morphine  Fiend. — Where 
a  person  addicted  to  the  use  of  whisky  and  morphine  becomes  for  a 
time  incapable  of  rational  action  or  knowing  what  he  is  doing,  this 
is  ground  for  acquitting  him  of  then  unlawfully  carrying  a  pistol, 
and  is  not  merely  to  be  considered  in  mitigation.  The  statute  pro- 
viding that  intoxication  produced  by  the  voluntary  recent  use  of 
intoxicants  will  not  justify  an  acquittal  for  a  crimiaal  act  does  not 
apply,     (p.  1004.) 

Foster  &  Davis,  for  the  appellant. 

John  A.  Mobley,  assistant  attorney  general,  for  the  state. 
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«2o  DAVIDSON,  P.  J.  This  conviction  was  for  unlaw- 
fully  carrying  a  pistol.  The  facts  disclose  that  appellant  was 
keeping  a  hotel  in  San  Augustine,  and  had  been  down  to  the 
grocery  store  of  Miller  Brothers,  and  had  borrowed  a  pistol 
to  carry  with  him  on  a  trip  he  had  in  contemplation  to  Panola 
county.  Returning  to  his  hotel  from  where  he  had  borrowed 
the  pistol,  he  passed  the  business  house  of  T.  W.  Blount  a  few 
feet,  twenty  or  twenty-five,  perhaps,  when  he  returned  to 
Blount's  store,  and  he  and  Blount  went  inside  and  sat  down 
at  a  table.  The  witness  Blount  testified:  "We  were  sitting, 
one  on  each  side  of  my  desk.  He  started  the  conversation 
with  me,  and  asked  me  if  I  owned  any  interest  in  the  hotel 
he  was  running,  I  told  him  I  did.  He  finally  says:  'I  don't 
believe  you  have  got  any  interest  in  the  hotel,'  and  cursed 
me,  and  rose  up  from  where  he  was  sitting  down  right  in 
front  of  me,  at  the  same  time  reaching  his  hand  in  his  pocket 
and  pulled  out  his  pistol.  About  the  time  he  got  his  pistol 
out  of  his  pocket,  ^^^  and  before  he  had  a  chance  to  present 
it,  we,  another  man  who  was  there  and  myself,  grabbed  him 
and  got  the  pistol,  and  it  went  off  in  the  floor.  We  took  the 
pistol  away  from  him,  and  about  the  time  we  got  the  pistol 
some  other  parties  came  and  took  hold  of  him,  and  carried 
him  home."  This  witness  testified  when  appellant  passed  his 
store  he  was  traveling  the  usual  and  most  direct  route  from 
Miller  Brothers'  store  to  his  home,  the  hotel,  which  was  situ- 
ated directly  south  of  witness'  place  of  business.  Miller 
Brothers'  store  being  directly  north.  I.  L.  Miller  testified 
to  the  fact  that  he  had  loaned  appellant  the  pistol,  and  that 
when  he  got  the  pistol  he  stated  that  he  was  going  to  make  a 
trip  to  Panola  county,  and  was  going  off  on  the  evening  train. 
Shortly  after  this  he  said  he  heard  of  the  trouble  between 
Blount  and  appellant.  Appellant  testified  in  his  own  behalf, 
and  corroborates  the  witness  Miller  as  to  borrowing  the  pistol, 
and  his  intention  of  going  to  Panola  county,  and  that  it  was 
for  that  purpose  he  borrowed  the  pistol,  and  that  he  was 
going  off  that  evening  on  the  northbound  train.  He  further 
testified  that  he  had  taken  a  dose  of  morphine  about  an  hour 
before  he  went  to  Miller  to  borrow  the  pistol,  and  that  it 
must  have  been  an  overdose,  that  he  could  not  tell.  That  he 
intended  to  go  to  Panola  county  for  the  purpose  of  raising 
money  on  his  farm  to  buy  out  the  witness  Blount's  interest 
in  the  hotel  that  he  was  running,  and  that  he  had  no  other 
purpose  in  borrowing  the  pistol.  He  says  after  leaving  Mil- 
ler, en  route  home,  he  met  a  party  on  the  street — does  not 
remember  his  name — and  the  man  remarked  to  him,  "I  am 
going  to  take  supper  with  you  to-night."  At  this  point  ap- 
pellant testified:  "I  have  no  recollection  of  anything  that 
occurred  from  that  time  until  about  12  or  1  o'clock  that  night. 
I  was  crazy.     When  I  gained  consciousness  I  was  at  my 
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home  with  Dr.  Rawls  present  waiting  on  me.  He  was  inject- 
ing something  in  my  arm.  I  did  not  recover  for  about  two 
weeks.  I  was  confined  to  my  house  for  about  two  weeks; 
as  soon  as  I  could  walk  around,  acting  on  the  advice  of  my 
physician  and  family,  I  went  to  the  Moody  Sanitarium,  at 
San  Antonio,  where  I  was  treated  for  the  whisky  and  mor- 
phine habit.  I  have  been  a  victim  of  that  habit  for  eight 
years.  I  was  a  confirmed  morphine  fiend."  He  further  states 
he  remained  at  the  sanitarium  until  he  was  pronounced  cured, 
after  which  he  returned  to  San  Augustine,  and  has  since  lived 
there,  and  he  further  states  he  is  now  cured  of  the  habit; 
that  he  has  not  indulged  in  either  morphine  or  whisky  since 
leaving  the  sanitarium.  Further  testifying,  he  said  he  had 
no  recollection  of  ever  meeting  Mr.  Blount,  or  seeing  him,  or 
having  a  conversation  with  him.  He  says:  "I  do  know  before 
that  time  I  had  talked  of  buying  out  his  interest  in  the  hotel 
that  I  am  now  running,  and  was  then  running  in  the  town 
of  San  Augustine.  And  I  had  in  my  mind  to  go  to  Panola 
county  and  dispose  of  some  property  there  and  take  the  pro- 
ceeds ^-^  and  buy  out  ]\Ir.  Blount's  interest,  but  I  have  no 
recollection  of  having  any  conversation  with  him  that  after- 
noon. I  had  nothing  against  Blount  at  the  time,  and  have 
nothing  against  him  now."  The  witness  Rawls  testified  he  is 
a  practicing  physician  and  surgeon,  and  was  at  the  time  of  the 
incident  mentioned,  and  was  well  acquainted  with  appellant, 
and  had  occasion  on  a  number  of  times  prior  to  that  to  treat 
him  professionally;  that  he  was  what  would  be  termed  a 
morphine  and  whisky  fiend.  This  witness  treated  appellant 
Avhile  he  was  sick  after  the  transaction  which  occurred  between 
Blount  and  himself;  that  appellant  was  confined  to  his  bed 
for  some  time;  that  he  afterward  went  to  the  Moody  Sani- 
tarium, at  San  Antonio,  for  the  purpose  of  being  treated  for 
the  morphine  and  whisky  habit,  and  that  he  did  this  under 
the  advice  of  witness  as  his  family  physician.  Frank  Blount 
testified  that  he  knew  where  the  store  of  T.  W.  Blount  was 
located,  and  that  it  was  about  twenty  or  twenty-two  feet  from 
the  building  that  the  Farmers  and  Merchants'  State  Bank 
was  in ;  that  it  was  about  forty  or  forty-five  feet  from  the  door 
of  the  store  that  Blount  was  occupying  to  the  door  of  the 
bank  building.  Appellant  was  somewhere  about  the  bank 
building  when  he  turned  back  and  went  into  the  store  of  T. 
"W.  Blount,  where  he  exhibited  his  pistol. 

1.  The  court  charged  the  jury  as  follows:  "You  are  fur- 
ther instructed  that  if  you  find  from  the  evidence  in  this 
case  beyond  a  reasonable  doubt  that  at  the  time  defendant  car- 
ried the  pistol,  if  he  carried  it,  that  his  mind,  from  the  use 
of  morphine  or  drugs,  Avas  in  an  unbalanced  condition,  that 
this  fact  would  not  avail  him  of  a  defense,  but  may  be  con- 
sidered by  you  in  mitigation  of  his  punishment  only."     Ob- 
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jection  was  urged  to  this,  and  special  instruction  requested,  in 
substance,  submitting  to  the  jury  the  question  of  his  insanity, 
that  is,  the  court  was  requested  to  instruct  the, jury,  in  sub- 
stance, that  if  by  the  use  of  morphine  that  his  mind  was 
incapable  of  rational  action  or  knowing  what  he  was  doing 
at  the  time,  they  would  give  him  the  benefit  of  this  and 
acquit.  We  think  there  was  error  in  the  court's  charge,  and 
in  refusing  to  give  the  special  instruction  as  requested  by  ap- 
pellant. The  court's  charge  seems  to  be  predicated  upon 
article  41  of  the  Penal  Code,  which  provides  that  intoxication 
produced  by  the  voluntary  recent  use  of  intoxicants  would 
not  justify  an  acquittal  for  a  criminal  act  while  the  mind  is 
influenced  by  such  intoxicants,  but  that  fact  may  be  consid- 
ered in  mitigation.  The  terms  of  that  article  do  not  apply 
to  the  character  of  case  like  the  one  in  hand.  The  evidence 
here  shows  that  this  party  had  been  addicted  to  the  use  of 
morphine  for  quite  a  number  of  years  as  well  as  intoxicants, 
and  it  is  testified  by  appellant  himself  that  he  had  no  recol- 
lection or  knowledge  of  having  engaged  in  a  difficulty  with 
Blount,  and  had  no  recollection  of  the  fact  that  he  was  in 
his  store;  and  that  he  was  sick  subsequent  ^^^  to  that,  con- 
fined to  his  room.  Hisfamily  physician  corroborates  his  state- 
ment that  he  was  addicted  to  the  use  of  morphine  and  whisky, 
and  sufficiently  strong  to  draw  the  conclusion  that  he  was  what 
might  be  popularly  termed  a  morphine  fiend.  The  physician 
says  he  was  two  weeks  confined  to  his  bed  from  the  time  of 
this  trouble  on,  and  that  he  had  him  take  a  course  of  treat- 
ment in  the  sanitarium.  The  terms  of  article  41,  supra,  do 
not  apply  to  this  state  of  facts.  This  case  is  not  a  novel  one : 
See  Edwards  v.  State,  38  Tex.  Cr.  386,  43  S.  W.  112 ;  Edwards 
V.  State  (Tex.  App.),  54  S.  W.  589;  Terrill  v.  State.  74  Wis. 
278,  42  N.  W.  243,  39  L.  R.  A.  262 ;  Otto  v.  State,  47  Tex.  Cr. 
128,  122  Am.  St.  Rep.  682,  80  S.  W.  525 ;  Cannon  v.  State.  41 
Tex.  Cr.  467,  56  S.  W.  351 ;  Erwin  v.  State,  10  Tex.  App.  700 ; 
Burkhard  v.  State,  18  Tex.  App.  599;  Smith  v.  State,  19 
Tex.  App.  95.  These  are  a  sufficient  number  of  cases  to  in- 
dicate the  question  has  been  settled  in  Texas  under  this  char- 
acter of  case,  that  the  jury  should  be  instructed  that  if 
the  party  was  insane  he  should  be  acquitted.  The  court's 
instruction  was  that  this  would  not  avail  him  as  a  defense, 
but  could  only  be  considered  by  them  in  mitigation  of  his 
punishment.  This  was  a  very  important  phase  of  this  ease, 
perhaps  the  most  important.  Here  appellant  and  Blount  had 
been  friends;  there  was  no  occasion  for  any  such  conduct  on 
his  part.  If  his  mind  was  not  unbalanced,  and  if  he  was 
rational  at  the  time,  it  would  show  an  unprovoked  and  un- 
necessary assault  upon  Blount,  and  doubtless  for  the  purpose 
of  killing  him.  If  his  mind  was  unbalanced,  as  his  testimony 
would  show,  then  it  was  the  act  of  an  unbalanced  and  irra- 
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tional  mind,  and  these  issues  should  have  been  clearly  sub- 
mitted to  the  jury.  The  court,  therefore,  was  in  error  in 
giving  the  charge  he  did,  and  also  in  error  in  refusing  to  in- 
struct the  jury  as  requested  in  writing  by  appellant. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

McCord,  J.,  not  sitting. 


For  Authorities  Bearing  Upon  the  Principal  Case,  see  Otto  v.  State, 
47  Tex.  Cr.  128,  122  Am.  St.  Bep.  68Sj  note  to  Knights  v.  State,  76 
Am.  St.  Eep.  91. 
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[57  Tex.  Cr.  625,  124  S.  W.  668,] 

BAPE — Entry  in  Bible  to  Show  Age. — ^In  a  prosecution  for  tlie 
rape  of  a  female  under  the  age  of  consent,  the  only  controverted 
issue  being  her  age,  it  is  reversible  error  to  permit  the  mother,  after 
she  has  testified  as  to  the  age  of  the  prosecutrix,  to  strengthen  her 
testimony  by  introducing  an  entry  in  the  family  Bible  of  the  date 
of  the  daughter's  birth,     (p.  1009.) 

RAPE — ^Evidence  of  Intimacy — Conclusion  of  Witness. — ^In  a 
prosecution  for  rape,  the  testimony  of  the  mother  of  the  prosecutrix 
that  she  found  letters  written  by  the  accused  to  the  prosecutrix 
which  aroused  her  suspicions  of  an  intimacy  between  them  is  not  ad- 
missible, if  the  letters  are  not  produced  or  their  contents  disclosed, 
(p.  1010.) 

RAPE — Evidence  of  Intimacy — Presents  to  Prosecutrix. — ^In  a 
prosecution  for  the  rape  of  a  female  under  the  age  of  consent,  evi- 
dence that  the  accused  made  presents  to  her  is  admissible  as  showing 
intimacy  between  them.     (p.  1011.) 

BAPE  —  Impeaching  Witness  —  Limiting  Testimony.  —  In  a 
prosecution  for  the  rape  of  a  female  under  the  age  of  consent,  evi- 
dence introduced  by  the  state  to  impeach  the  testimony  of  one  of  the 
defendant's  witnesses  on  the  issue  of  the  age  of  the  prosecutrix 
should  be  considered  only  as  affecting  the  credibility  of  the  witness, 
and  the  court  should  so  instruct  the  jury.     (p.  1012.) 

RAPE — ^Admission, — ^A  Statement  by  a  Man  who  has  been  con- 
victed of  rape  on  a  female  under  the  age  of  consent,  made  while  out 
on  bond  after  being  granted  a  new  trial,  that  he  is  "really  guilty," 
is  admissible  on  the  second  trial,     (p.  1014.) 

NAMES — Idem  Sonans — Identity  of  Sound. — Words  having 
practically  the  same  sound  may  be  regarded  as  idem  sonans,  although 
they  are  spelled  slightly  different.  Identity  of  sound  may  be  re- 
garded as  a  surer  method  of  designating  names  than  mere  identity 
in  the  orthography,     (p.  1014.) 

INDICTMENT — ^Variance  in  Name — Idem  Sonans. — Where  an 
indictment  for  rape  allegss  the  name  of  the  prosecutrix  to  be  "Benani 
May  Scurlock,"  while  the  proof  shows  her  name  to  be  "Benoni  May 
Scurlock,"  the  names  are  practically  idem  sonans  and  the  variance 
is  not  material,     (p.  1015.) 
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Brockman,  Kahn  &  Williams,  Fisher  &  Allison  and  D.  M. 
Short  &  Sons,  for  the  appellant. 

John  A.  Mobley,  assistant  attorney  general,  for  the  state. 

626  McCORD,  J.  This  is  an  appeal  from  a  conviction  for 
rape  ^^"^  on  a  female  under  the  age  of  consent  with  a  penalty 
of  seventeen  years'  confinement  in  the  penitentiary. 

There  seems  to  be  no  issue  made  on  the  question  that 
appellant  had  had  intercourse  with  the  prosecutrix.  The 
contention  of  appellant  in  the  court  below  was  that  the  prose- 
cutrix was  over  the  age  of  consent.  It  was  attempted  on  the 
part  of  the  state  to  show  that  the  prosecutrix  was  born  in 
July,  1893.  The  alleged  rape  was  committed  in  April,  1907. 
The  appellant's  contention  in  the  court  below  was  that  the 
prosecutrix  was  born  in  the  year  1890. 

1.  On  the  trial  of  the  case  in  the  court  below  the  mother  of 
the  prosecutrix,  Mrs.  Jennie  Scurlock,  took  the  witness-stand 
as  a  state's  witness,  and  testified  that  the  prosecutrix,  Benoni 
May  Scurlock,  was  born  July  7,  1893,  and  that  a  short  time 
thereafter  she  made  an  entry  in  the  family  Bible  of  that  fact, 
and  that  she  had  torn  out  the  leaf  of  the  Bible  and  brought 
it  with  her  to  court.  The  state,  over  the  objections  of  ap- 
pellant, offered  in  evidence  this  leaf  of  the  Bible  containing 
the  entry  of  the  birth  of  Benoni  May  Scurlock.  This  was 
objected  to  on  the  part  of  appellant  because  the  same  was 
secondary  evidence,  and  that  the  mother  being  present  and 
testifying  to  the  age,  it  was  not  admissible,  and  was  imma- 
terial, irrelevant,  hearsay  and  secondary,  and  that  it  was  par- 
ticularly hurtful  to  the  defendant's  case  in  that  it  bore  di- 
rectly upon  the  only  controverted  issue  in  the  case,  to  wit,  the 
age  of  the  alleged  injured  party;  and  because  it  had  not 
been  shown  that  the  same  constituted  a  record  made  at  the 
time  contemporaneous  with  the  occurring  of  the  events  men- 
tioned in  said  superscription.  This  action  of  the  court  was. 
properly  reserved  by  bill  of  exceptions,  and  is  now  before 
this  court  for  revision,  and  the  question  here  presented  is  this: 
Will  a  party  be  permitted  to  introduce  the  record  of  a  past 
event  when  the  party  who  made  that  entry  in  the  record  is 
present  in  court  to  testify  as  to  the  fact  recited  in  said  entry  f 
This  precise  question  has  not  been  before  our  court  in  the 
manner  in  which  it  is  here  presented.  A  question  similar  to 
this,  however,  came  before  the  supreme  court  of  Texas  in  the 
case  of  William  Campbell  v.  M.  P.  Wilson,  reported  in  25 
Tex.  253,  76  Am.  Dec.  67,  in  which  Campbell  sued  Wilson 
on  a  promissory  note  for  one  hundred  dollars.  Wilson  set  up 
the  defense  of  infancy,  alleging  that  he  was  under  the  age 
of  twenty-one  years,  and  on  the  trial  the  defendant,  in  sup- 
port of  his  defense,  offered  in  evidence  the  family  record  of 
births,  deaths,  etc.,  of  the  members  of  his  father's  family,. 


Jan.  1910.]  Rowan  v.  State.  1007 

contained  in  a  Bible  which  was  produced.  The  Bible  was 
sufficiently  identified  as  a  part  of  the  family  record.  He  also 
testified  that  the  defendant's  mother  was  still  alive,  and  in 
Austin  county.  Under  these  circumstances  the  court  re- 
fused to  permit  the  entries  in  the  family  Bible  to  be  read  to 
the  jury;  and  the  supreme  court,  speaking  through  Chief 
Justice  Wheeler,  held  that  this  action  of  the  court  below  was 
correct,  ^^®  and  that  the  court  did  not  err  in  excluding  said 
testimony  upon  the  ground  that  there  was  better  evidence 
accessible,  his  mother  being  alive,  and  within  reach  of  the  pro- 
cess of  the  court.  Further  on  he  says:  '*It  has  been  consid- 
ered that  these  entries  stand  on  the  ground  of  family  acknowl- 
edgments, and  that  they  are  admissible,  on  account  of  their 
publicity,  without  proof  that  the  entries  were  made  by  a 
member  of  the  family.  But  when  better  evidence  is  shown 
to  be  accessible,  they  are  excluded,  by  the  rule  that  excludes 
the  secondarj--,  when  primary  evidence  can  be  obtained.  When 
admitted,  it  is,  in  general,  as  the  declaration  of  the  persons 
by  whom  they  were  made.  But  they  cannot  be  received  where 
the  father,  mother  or  other  declarant  is  present  in  court,  or 
within  reach  of  process."  The  doctrine  here  announced  was 
again  reaffirmed  in  the  case  of  Smith  v.  Geer,  10  Tex.  Civ. 
App.  252,  30  S.  W.  1108,  and  in  this  last-named  case  the  court 
held  that  an  entry  in  a  Bible  is  inadmissible  if  parents  have 
testified  as  to  the  age  of  the  child.  A  case,  however,  in  point, 
and  similar  to  the  case  now  before  us  is  the  case  of  People 
v.  Mayne,  118  Cal.  516,  62  Am.  St.  Rep.  256,  50  Pac.  654. 
Mayne  in  that  case  was  indicted  for  rape  upon  a  female 
child  under  the  age  of  consent.  There  the  mother  was  in 
court,  as  in  this  case,  and  testified  to  the  age  of  the  child. 
The  state  offered  in  addition  thereto  an  entry  made  in  the 
Bible  by  the  mother  giving  the  date  of  the  girl's  birth,  and 
the  court  in  that  case  held  that  the  testimony  Avas  not  admis- 
sible, citing  a  number  of  authorities,  and,  as  we  think,  the 
reasoning  of  the  court  in  that  case  is  conclusive  of  the  ques- 
tion here  involved.  We,  therefore,  quote  with  approval  the 
following  extract  from  said  opinion:  "An  entry  in  a  family 
Bible  is  a  written  declaration  of  a  fact  made  out  of  court, 
not  under  the  sanction  of  an  oath,  or  with  any  opportunity 
to  test  its  correctness  by  means  of  cross-examination.  It  is 
but  a  declaration  by  the  person  who  made  the  entry,  and  is 
of  the  same  character  as  any  other  declaration,  whether  writ- 
ten or  oral.  Being  made  in  a  book  where  entries  of  this 
nature  are  often  made,  it  is  entitled  to  greater  weight  by 
reason  of  its  formality  than  would  be  a  similar  verbal  dec- 
laration, but  the  principles  upon  which  it  is  received  in  evi- 
dence are  the  same  as  govern  verbal  declaration  of  the  same 
fact.  It  is  hearsay  evidence,  and  subject  to  the  general 
rule  by  which  that  class  of  evidence  is  governed,  that  the 
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fact  sought  to  be  established  cannot  be  otherwise  shown. 
This  rule  was  formulated  by  Chief  Justice  Marshall  in  Mima 
Queen  v.  Hepburn,  7  Cranch,  290,  3  L.  ed.  348,  in  the  fol- 
lowing terms:  'Hearsay  evidence  is  incompetent  to  establish 
any  specific  fact,  which  fact  is  in  its  nature  susceptible  of 
being  proved  by  witnesses  who  speak  from  their  own  knowl- 
edge.'  Such  evidence  is  admitted  in  matters  of  pedigree, 
but,  as  Mr.  Greenleaf  says  (Greenleaf  on  Evidence,  sec.  103) : 
'The  rule  of  admission  is  restricted  to  the  declarations  of  de- 
ceased persons  who  were  related  by  blood  or  marriage  to  the 
person.'  Taylor,  in  ®*®  his  treatise  on  Evidence,  ninth  edi- 
tion, section  641,  says:  'Where,  however,  the  declarant  is 
himself  alive  and  capable  of  being  examined,  his  declarations 
will  be  rejected';  and  in  the  American  notes  to  this  edition, 
it  is  said:  'A  familiar  form  of  record  is  the  family  Bible. 
Declarations  in  such  form  of  facts  of  pedigree,  made  by 
deceased  members  of  the  family,  are  competent  evidence  of 
the  facts  therein  stated':  See,  also,  Dupoyster  v.  Gagani,  84 
Ky.  403,  1  S.  W.  652;  McCausland  v.  Fleming,  63  Pa.  36; 
Leggett  V.  Boyd,  3  "Wend.  376;  Greenleaf  v.  Dubuque  etc. 
R.  R.  Co.,  30  Iowa,  301 ;  Campbell  v.  Wilson,  23  Tex.  253,  76 
Am.  Dec,  67;  Robinson  v.  Blakely,  4  Rich.  586,  55  Am.  Dec. 
703;  1  Phillips  on  Evidence,  sees.  248,  250. 

"Although  the  term  'pedigree'  includes  the  facts  of  birth, 
marriage  and  death,  and  the  times  when  these  events  hap- 
pened (Greenleaf  on  Evidence,  sec.  104),  and  evidence  of 
these  facts  is  pertinent  for  the  purpose  of  establishing  pedi- 
gree, the  several  facts,  or  either  of  them,  do  not  themselves 
constitute  pedigree,  and  a  case  in  which  the  age  of  an  in- 
dividual is  the  issue  to  be  determined  is  not  a  case  of  pedigree. 
'A  case  is  not  necessarily  a  case  of  pedigree  because  it  may 
involve  questions  of  birth,  parentage,  age,  or  relationship. 
Where  these  questions  are  merely  incidental,  and  the  judg- 
ment will  simply  establish  a  debt  or  a  person's  liability  on  a 
contract,  or  his  proper  settlement  as  a  pauper,  and  things  of 
that  nature,  the  case  is  not  of  pedigree,  although  questions  of 
marriage,  legitimacy,  death,  or  birth  are  incidentally  in- 
quired of:  Eisenlord  v.  Clum,  126  N.  Y.  552,  27  N.  E.  1024, 
12  L.  R.  A.  836.  See,  also,  Haines  v.  Guthrie,  L.  R.  13  Q.  B. 
Div.  818.  In  Leggett  v.  Boyd,  3  Wend.  376,  the  defense  of 
infancy  was  made  to  an  action  upon  a  promissory  note,  and 
in  support  of  this  defense  the  family  Bible  of  the  parents 
was  offered  in  which  the  entry  of  his  birth  had  been  made 
by  his  mother;  and  its  exclusion  was  upheld  upon  the 
ground  that  the  person  by  whom  it  was  made  was  in  court 
and  could  have  been  examined.  Campbell  v.  Wilson,  23  Tex. 
253,  76  Am.  Dec.  67,  was  of  the  same  character,  and  the 
evidence  was  excluded  because  it  was  shown  that  the  mother 
was  within  reach  of  the  process  of  the  court.     Greenleaf  v. 
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Dubuque  etc.  R.  R.  Co.,  30  Iowa,  301,  was  an  action  to  re- 
cover damages  for  negligence  in  causing  the  death  of  a  per- 
son, and  for  the  purpose  of  establishing  his  age  as  an  element 
in  determining  the  amount  of  damages,  the  plaintiff  was 
allowed  to  show  the  date  of  his  birth  from  an  entry  in  the 
family  Bible.  This  was  held  to  be  error,  on  the  ground  that 
it  was  not  shown  that  the  person  who  made  the  entry  was 
dead.  In  Robinson  v.  Blakely,  4  Rich.  586,  55  Am.  Dec. 
703,  the  family  register  of  births  and  death  was  held  inad- 
missible to  show  the  age  of  the  plaintiff  for  the  purpose  of 
determining  whether  the  action  was  barred  by  the  statute  of 
limitations,  upon  the  ground  that  the  father  who  made  the 
entry  was  still  alive,  the  court  saying:  'These  entries  stand 
on  no  higher  footing  than  other  declarations,  and  are  en- 
titled to  no  higher  consideration,  ^^^  except  that  if  made  at 
the  time  the  fact  occurred  they  are  more  reliable.'  The  ad- 
missibility in  evidence  of  these  facts  is  limited  by  Mr.  Green- 
leaf,  in  the  section  above  referred  to,  to  cases  where  they 
arise  incidentally  and  in  relation  to  pedigree  as  follows: 
'Thus  an  entry  by  a  deceased  parent,  or  other  relative,  made 
in  a  Bible,  family  missal,  or  any  other  book,  or  in  any  docu- 
ment or  paper,  stating  the  fact  or  date  of  the  birth,  marriage, 
or  death  of  a  child  or  other  relative,  is  regarded  as  the  dec- 
laration of  such  parent  or  relative  in  a  matter  of  pedigree.' 
Taylor  says  (Taylor  on  Evidence,  650)  :  'Entries  made  by  a 
parent  or  relation  in  Bibles,  prayer-books,  missals,  almanacs, 
or,  indeed,  in  any  other  book,  or  in  any  document  or  paper, 
stating  the  fact  and  date  of  the  birth,  marriage  or  death  of 
a  child  or  other  relation,  are  also  evidence  in  pedigree  cases 
as  being  written  declarations  of  the  deceased  persons  who 
respectively  made  them.' 

"The  entry  in  the  Bible  in  the  present  case  was  shown  to 
have  been  made  by  Mrs.  Shipton,  and  as  she  was  present  in 
court  and  had  testified  to  the  date  of  the  child's  birth,  it  was 
not  competent  for  the  prosecution  to  introduce  as  a  piece  of 
substantive  evidence  in  support  of  this  issue  her  written  dec- 
laration made  several  years  previously.  Nor  can  it  be  said 
that  the  error  was  harmless.  The  evidence  was  not  cumu- 
lative, but  was  of  an  entirely  different  character  from  any 
other  evidence  in  reference  to  the  child's  age,  and  the  jury 
may  well  have  given  it  a  credit  by  reason  of  its  formality  and 
apparent  authenticity  which  they  would  not  grant  to  the 
living  witness  who  testified  respecting  the  age." 

Believing,  therefore,  that  the  action  of  the  court  below  in 
admitting  this  leaf  of  the  family  Bible  was  error,  and  that 
said  error  was  hurtful  to  the  appellant,  and  that  the  jury 
were  probably  influenced  by  this  testimony,  as  strengthening 
the  testimony  of  the  mother  as  to  the  age  of  the  child,  in  a 
case  where  the  issue  of  age  was  sharply  drawn  as  in  this 
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case,  it  was  of  such  harmful  character  as  to  require  a  re- 
versal of  the  case.  However,  there  are  several  other  questions 
in  the  record  that  we  deem  it  proper  should  be  noticed. 

2.  On  the  trial  of  the  case  when  Mrs.  Jennie  Scurlock,  the 
mother  of  the  prosecutrix,  was  upon  the  witness-stand  tes- 
tifying, the  state  asked  this  witness  whether  she  saw  any- 
thing during  the  time  the  appellant  boarded  at  her  house 
that  would  arouse  suspicion  in  her  mind  of  the  existence  of 
an  intimacy  between  defendant  and  her  daughter,  Benoni 
May  Scurlock,  and  if  so  state  what  it  was.  This  question 
was  objected  to  by  appellant,  which  objection  was  overruled^ 
and  the  witness  answered,  over  the  objection  of  appellant,  to 
the  effect  that  she  did  not  see  anything  while  he  was  boarding 
there  that  showed  intimacy,  but  that  after  appellant  left  her 
house  she  found  something  that  did  arouse  her  suspicions; 
that  she  saw  some  *^*  letters  addressed  to  Benoni  May  Scur- 
lock in  defendant's  handwriting;  that  she  found  some  of 
them  in  Benoni  May  Scurlock 's  trunk,  and  one  in  a  tomato 
can  in  the  garden.  This  testimony  was  objected  to  on  the 
ground  that  it  was  irrelevant  and  immaterial,  in  that  the 
question  called  for  the  conclusion  of  the  witness,  and  the  tes- 
timony itself  was  too  indefinite  in  its  nature  to  throw  any 
light  upon  any  issue  in  the  case,  and  the  contents  of  the 
letters  not  being  disclosed,  the  inference  that  they  showed  an 
intimacy  between  defendant  and  Benoni  May  Scurlock  arose 
out  of  the  nature  of  the  question,  and  was  calculated  to  im- 
press the  jury  that  the  contents  of  the  letters  were  of  a 
nature  that  demonstrated  an  improper  intimacy  to  have  ex- 
isted between  defendant  and  the  prosecutrix.  This  action  of 
the  court  was  reserved  by  bill  of  exceptions,  and  in  per- 
mitting this  testimony  we  think  the  court  below  erred.  The 
letters  were  not  before  the  jury;  what  the  contents  of  the 
letters  were  not  one  knew,  and  it  is  elementary  that  a  wit- 
ness will  not  be  permitted  to  give  the  conclusion  reached  in 
his  mind  as  to  what  a  writing  contained,  or  the  meaning  of 
a  writing,  but  if  the  letters  were  properly  proved  up,  they 
might  be  admissible  in  a  proper  case,  and  it  would  be  the 
province  of  the  jury  to  draw  the  inference  from  the  letters 
or  conclusion  from  the  letters,  but  is  not  the  province  of  the 
witness  so  to  do.  We,  therefore,  hold  that  the  court  erred  in 
allowing  Mrs.  Scurlock  to  testify  as  to  the  inference  or  con- 
clusion that  she  came  to  from  reading  the  letters.  An  in- 
spection of  the  record  in  this  case  shows  that  appellant  was 
boarding  at  the  home  of  Mr.  and  Mrs.  Scurlock,  the  father 
and  mother  of  the  prosecutrix,  and  the  prosecutrix  testified 
that  in  April,  1907,  she  and  appellant  took  a  stroll  in  the 
woods  from  the  little  village  of  Bronson,  and  went  about  a 
mile  and  a  half  from  home,  they  taking  a  target  rifle  along 
with  them,  and  were  shooting  at  birds  and  gathering  violets^ 
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and  while  on  this  trip  appellant  had  intercourse  with  her. 
This  was  all  the  testimony  that  was  offered  in  the  case,  and 
in  view  of  the  case  as  made  by  the  state,  we  think  that  this 
testimony  of  the  conclusion  drawn  by  the  mother  of  prose- 
cutrix was  hurtful  and  prejudicial. 

3.  Appellant  also  excepted  to  the  action  of  the  court  in 
permitting  the  state  to  prove  by  the  prosecutrix,  Benoni  May 
Scurlock,  while  on  the  witness-stand,  that  appellant  had  made 
her  a  present  of  some  candies  and  a  ring.  The  bill  of  ex- 
ception fails  to  disclose  whether  these  presents  were  made 
before  or  after  the  act  of  intercourse.  However,  the  question 
that  was  asked  was  whether  the  defendant,  while  boarding 
at  her  father's  house,  and  prior  to  the  time  of  the  inter- 
course, had  made  her  any  presents  or  not.  The  witness  an- 
swered that  he  had,  but  did  not  say  whether  before  or  after 
the  act  of  intercourse.  However,  we  are  inclined  to  hold  that 
this  testimony  was  admissible.  We  think  it  is  always  admis- 
sible in  a  case  of  rape  of  a  female  under  the  age  of  consent 
to  show  any  ^^  intimate  relationship  that  might  exist  be- 
tween the  appellant  and  the  prosecutrix,  especially  in  a  case 
of  this  sort  where  the  testimony  shows  that  the  intercourse 
was  had  with  the  full  consent  of  the  prosecutrix,  as  a  cir- 
cumstance to  show  the  willingness  on  the  part  of  the  prose- 
cutrix to  enter  into  the  act  of  intercourse.  While  it  is  true 
want  of  consent  is  wholly  immaterial  in  a  ease  of  this  sort, 
however,  it  might  be  that  a  story  would  sound  unreasonable 
that  a  girl  would  willingly  enter  into  this  act  of  intercourse 
with  a  party  in  the  absence  of  any  circumstance  showing 
familiarity,  or  allurements  preceding  the  act.  We  think  this 
testimony  was  admissible  as  a  circumstance  to  throw  light 
upon  the  act  of  intercourse:  Battles  v.  State,  53  Tex.  Cr. 
202,  109  S.  W.  195. 

4.  On  the  trial  of  the  case  the  appellant  offered  the  witness 
Bertie  Gray,  who  testified  that  she  was  a  cousin  of  the  prose- 
cutrix, Benoni  May  Scurlock,  and  that  they  had  lived  close 
to  each  other,  and  had  been  laoon  companions  all  their  lives, 
and  that  she,  Bertie  Gray,  was  bom  December  5,  1888,  and 
that  Benoni  May  Scurlock,  her  cousin,  was  bom  July  7, 
1890.  She  further  testified  that  they  were  about  the  same 
age,  wore  one  another's  clothes,  and  that  she  had  always  been 
told  previous  to  this  as  a  part  of  the  family  history  that 
she  (the  witness)  was  a  year  and  seven  months  older  than 
prosecutrix,  Benoni  May  Scurlock.  They  both  weighed  about 
the  same,  and  were  about  the  same  height.  Now,  then,  the 
state  placed  upon  the  stand  the  witness  R.  S.  Noble,  in  re- 
buttal, who  testified  that  on  a  former  trial  of  the  case  the 
witness  Bertie  Gray  testified  that  she  was  bom  in  December, 
1889,  and  that  she  was  a  year,  seven  months  and  two  days 
older  than  the  prosecutrix,  Benoni  May  Scurlock.    Now,  the 
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appellant  in  his  motion  for  a  new  trial  complains  that  the 
court  erred  in  not  charging  the  jury  for  what  purpose  the 
testimony  of  the  witness  Noble  was  introduced,  that  is,  that 
said  testimony  could  not  be  used  toward  establishing  the  age 
of  the  prosecutrix,  Benoni  May  Scurlock,  but  that  same  could 
only  be  considered  by  the  jury  as  affecting  the  credibility  of 
Miss  Bertie  Gray.  It  has  been  repeatedly  held  by  this  court 
that  where  impeaching  testimony  is  introduced,  if  the  same 
could  be  used  for  the  purpose  of  establishing  any  fact  in  the 
case  other  than  as  affecting  the  credibility  of  the  witness,  that 
it  is  the  duty  of  the  court  to  limit  such  testimony.  We, 
therefore,  hold  that  upon  another  trial  of  this  case  if  the 
testimony  should  be  offered  by  the  state  to  impeach  the  wit- 
ness Miss  Bertie  Gray  as  to  her  statement  of  her  age,  and  as 
contradictory  thereof,  that  the  court  in  its  charge  to  the  jury 
should  limit  the  effect  of  such  testimony  and  to  substantially 
direct  the  jury  that  the  same  could  only  be  considered  as 
affecting  the  credibility  of  the  witness,  and  for  no  other  pur- 
pose. 

5.  In  the  brief  of  counsel  for  appellant,  complaint  is  made 
to  the  following  paragraph  of  the  court's  charge:  "It  hav- 
ing been  ^^^  developed  in  this  trial,  without  objection,  that 
there  had  been  one  or  more  former  trials  of  this  case,  and 
that  defendant  had  once  been  convicted  and  obtained  a  new 
trial,  it  becomes  proper,  and  I  now  instruct  you  that  none  of 
these  former  proceedings  should  in  any  degree  influence  your 
action  in  determining  the  issues  of  guilt  on  this  trial,  nor 
should  the  same  be  referred  to  or  discussed  by  you  with  any 
such  view  or  purpose  or  with  the  view  or  purpose  of  influ- 
encing the  action  or  opinion  of  any  other  juryman."  There 
is  no  complaint  of  this  charge  in  the  motion  for  new  trial, 
and,  therefore,  the  same  is  not  before  this  court  in  such  shape 
as  it  can  be  considered. 

6.  Appellant's  bill  of  exceptions  No.  4  complains  that  the 
court  below  erred  in  permitting  the  witness  Byerly  to  testify 
that  the  appellant  Rowan  came  to  him  sometime  between 
the  month  of  September  and  Christmas  of  the  year  1907, 
and  told  him  that  he  had  had  a  trial,  and  had  been  convicted, 
and  got  a  new  trial.  Witness  told  him  he  was  glad  of  it,  and 
then  said  to  appellant:  "Rowan,  that  was  a  kind  of  hatched- 
up  matter  anyhow  against  you,  was  it  not?"  Appellant  re- 
plied, "Well,  no,  I  was  really  guilty;  but  I  am  out  on  bond 
now,  have  got  a  new  trial,  and  I  will  damn  sure  beat  it  next 
time."  This  testimony  was  objected  to  on  the  trial  of  the 
case  upon  the  following  grounds :  That  same  was  in  the  nature 
of  a  legal  conclusion,  and  was  not  the  statement  of  a  fact, 
and  that  said  statement  of  the  defendant  as  testified  to  by 
the  witness  was  not  the  admission  or  confession  on  his  part 
that  he  had  done  any  act  constituting  a  violation  of  law,  and 
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because  said  purported  statement  of  the  defendant  to  the 
effect  that  he  was  really  guilty  was  calculated  to  be  taken 
by  the  jury  as  a  plea  of  guilty  to  the  charge  preferred,  and 
to  have  embraced  within  its  meaning  all  the  elements  of  the 
offense  with  which  he  stands  charged,  and  because  said  tes- 
timony, in  view  of  the  fact  that  the  only  issue  made  on  the 
trial  was  as  to  the  age  of  the  injured  party  in  the  spring  of 
1907,  and  as  to  whether  she  was  under  fifteen  years  old 
at  that  time,  was  specially  hurtful  on  this  particular  issue, 
to  wit,  the  age  of  the  girl.  Now,  the  first  part  of  the  wit- 
ness' testimony,  that  the  appellant  told  him  that  he  had  been 
convicted,  and  obtained  a  new  trial,  while  inadmissible,  is 
not  objected  to,  but  the  bill  of  exceptions  is  to  that  portion 
of  the  witness'  testimony  that  appellant  told  him  he  was 
really  guilty,  the  counsel  contending  that  this  was  but  a  con- 
clusion of  the  witness,  and  that  the  same  may  have  been 
meant  by  the  appellant  to  mean  that  he  had  intercourse  with 
the  girl,  but  was  not  an  admission  that  the  girl  was  under 
fifteen  years  of  age,  and  that  the  testimony  was  hurtful  be- 
cause of  that  fact,  and  if  the  court  admitted  it,  it  should  have 
gone  further  and  have  given  a  meaning  to  the  language 
used.  Counsel  for  appellant  have  cited  us  to  no  authority 
sustaining  their  ®^'*  position,  and  we  are  constrained  to  hold 
that  the  testimony  that  he  was  guilty  was  admissible,  and  as 
to  its  meaning  it  must  have  been  left  to  the  jury  to  be  con- 
strued in  the  light  of  the  surrounding  circumstances. 

7.  The  ninth  ground  of  the  motion  for  a  new  trial  complains 
that  there  is  a  variance  between  the  bill  of  indictment  and 
the  proof  that  the  bill  of  indictment  alleges  the  name  of  the 
prosecutrix  to  be  Benani  May  Scurlock,  while  the  proof 
showed  that  the  name  of  the  prosecutrix  was  Benoni  May 
Scurlock.  When  the  prosecutrix  took  the  stand  she  testified 
that  her  name  was  Benoni  Bird  May  Scurlock,  but  that  the. 
name  she  usually  went  by  was  Benoni  May  Scurlock,  and 
there  is  no  testimony  in  the  case  that  she  was  ever  called 
Benani  May  Scurlock,  and  that  this  was  such  a  variance 
as  entitled  appellant  to  an  acquittal.  The  record  discloses 
that  after  the  witness  Benoni  May  Scurlock  had  testified,  ap- 
pellant moved  the  court  to  instruct  a  verdict  because  of  the 
variance,  and  the  question  before  this  court  is,  was  there  such 
a  variance  as  would  defeat  this  prosecution  under  the  in- 
dictment. If  we  should  hold  that  there  is  a  variance  in  this 
case,  it  must  be  upon  the  grounds  that  the  two  names  are  not 
idem  sonans.  Mr.  Abbott,  in  his  Trial  Brief,  section  680, 
lays  down  the  following  rule:  "A  variance  is  not  now  re- 
garded as  material  unless  it  is  such  as  might  mislead  the 
defense,  or  might  expose  the  accused  to  the  danger  of  being 
put  twice  in  jeopardy  for  the  same  offense."  And  Mr.  Rice, 
in  his  valuable  work  on  Evidence,  lays  down  the  following 
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rule:  "There  is  a  rule  of  growing  importance  by  which  courts, 
for  many  years,  have  evinced  by  their  decisions  a  disposition 
to  recede  from  the  fading  adherence  to  common-law  techni- 
calities, and  hold  rather  to  substance  than  mere  form.  Mod- 
em decisions  conform  to  the  rule  that  a  variance,  to  be 
material,  must  be  such  as  to  mislead  the  opposite  party  to 
his  prejudice,  and  hence  the  doctrine  of  idem  sonans  has 
been  much  enlarged  by  modern  decisions,  to  conform  to  the 
above  salutary  rule.  The  law  does  not  treat  every  slight 
variance,  if  trivial,  such  as  the  omission  of  a  letter  in  the 
name,  as  fatal.  The  variance  should  be  a  substantial  and 
material  one  to  be  fatal":  See  sec.  123,  vol.  3.  It  may  be  said 
to  be  wholly  immaterial  as  to  how  the  word  is  spelled.  If 
practically  they  have  the  same  sound,  they  will  be  regarded 
as  idem  sonans,  and  if  the  words  have  the  same  sound  then 
there  is  no  fatal  variance,  although  the  two  names  may  have 
been  spelled  slightly  different:  See  Parchman  v.  State,  2 
Tex.  App.  228,  27  Am.  Rep.  435.  And  if  the  words  can  be 
sounded  alike,  without  disturbing  the  power  of  the  letters 
that  is  found  in  the  variant  orthography,  the  variance  will 
be  immaterial :  See  Adams  v.  State,  67  Ala.  89.  Also  see  the 
cases  of  Henry  v.  State,  7  Tex.  App.  388,  8  S.  W.  280,  and 
Spoonemore  v.  State,  25  Tex.  App.  358.  Identity  of  sound 
may  be  regarded  as  a  surer  method  of  designating  the  names 
of  persons  ^^^  than  that  of  depending  upon  mere  identity  in 
the  orthography.  The  rule  seems  to  be  that  the  doctrine  of 
idem  sonans  should  not  be  too  rigidly  enforced,  and  the 
principal  questions  in  all  cases  should  be  as  to  the  material- 
ity of  the  variance,  which  becomes  a  fact  to  be  determined 
by  a  jury.  In  an  early  case  the  supreme  court  of  Illinois  has 
held  where  material  variance  was  claimed  in  the  names  of  a 
conveyance  that  Michael  Allen,  named  in  the  deed  as  grantor, 
•was,  presumptively,  Michael  Allaine,  grantee  of  the  same 
property,  as,  also,  that  Otoine  Allaine  was,  presumptively, 
Antoine  Allaine :  See  Chiniquy  v.  Catholic  Bishop  of  Chicago, 
41  111.  148,  and  see  cases  cited  in  Rapalje's  Criminal  Pro- 
cedure, section  83,  in  which  a  great  number  of  cases  are 
tabulated.  It  may  be  said  that  the  decisions  of  the  different 
courts  are  not  uniform  upon  this  subject,  and  that  we  can 
find  authorities  both  ways  upon  the  subject,  one  line  of  au- 
thorities holding  that  if  a  vowel  is  substituted  that  gives  to 
the  instrument  a  different  sound,  then  it  is  a  variance,  and 
others  holding  that  the  mere  fact  of  the  change  of  the  vowel 
giving  it  a  different  sound  would  not  be  a  variance.  How- 
ever, "o"  sometimes  is  given  the  sound  of  "a"  and  "a" 
sometimes  the  sound  of  "o."  We,  therefore,  hold  in  this 
case  that  Benoni  and  Benani  are  practically  idem  sonans,  and 
that  the  variance  is  not  of  sufficient  materiality  as  could  mis- 
lead the  defense,  and  a  conviction  for  rape  upon  a  girl  by 
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the  name  of  Benoni  where  the  indictment  charged  Benani 
would  be  a  complete  protection,  and  in  view  of  her  testimony- 
there  could  be  no  danger  of  appellant  being  put  in  jeopardy 
for  the  same  offense.  "We,  therefore,  overrule  appellant's 
contention  that  there  is  a  variance,  but  for  the  errors  indi- 
cated the  judgment  is  reversed  and  the  cause  is  remanded. 
Reversed  and  remanded. 


Th€  Crime  of  Bape  is  the  subject  of  a  note  to  Smith  v.  State,  80 
Am.  Dec.  361. 

An  Entry  Made  in  a  Family  Bible  is  but  a  declaration  made  out  of 
court,  and  not  under  the  sanction  of  an  oath.  It  is  hearsay  evidence, 
and  not  admissible  where  the  person  making  it  is  alive  and  capable 
of  being  examined  as  a  witness  in  the  cause.  Hence  it  has  been  held 
that  such  an  entry  is  not  admissible  in  a  prosecution  for  rape,  in 
■order  to  prove  the  age  of  the  prosecutrix  at  the  time  of  the  alleged 
offense:  People  v.  Mayne,  118  Cal.  517,  62  Am.  St.  Rep.  256.  See, 
also,  Bobbins  v.  State,  47  Tex.  Cr.  312,  122  Am.  St.  Rep.  694;  Union 
Central  Life  Ins.  Co.  v.  PoUard,  94  Va.  146,  64  Am.  St.  Rep.  715; 
State  V.  Palmberg,  199  Mo.  233,  116  Am.  St.  Rep.  476. 

ITie  Doctrine  of  Idem  Sotians  is  the  subject  of  a  note  to  Thornily  v. 
Prentice,  100  Am.  St.  Rep.  322. 
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PIONEER  INVESTIMENT    AND   TRUST    COIMPANY  v. 
BOARD  OF  EDUCATION  OF  SALT  LAKE  CITY. 

[35  Utah,  1,  99  Pae.  150.] 

ADVEBSE  POSSESSION— Mere  Passive  Possession,  without 
any  intention  to  claim  the  property,  is  insufficient  to  establish  title 
by  prescription,  regardless  of  the  length  of  time  such  possession  con- 
tinues, or  however  open,  notorious,  or  exclusive  it  may  have  been, 
(p.  1018.) 

ADVEBSE  POSSESSION — Character  of  Possession. — It  is  not 
the  mere  possession  that  determines  the  rights  of  the  parties  where 
a  prescriptive  title  to  land  is  claimed,  but  the  character  of  the  pos- 
session. Whenever  the  possession  is  of  such  a  character  that  owner- 
ship may  be  inferred  therefrom,  it  ordinarily  may  be  presumed 
hostile  to  the  rights  of  the  true  owner,     (p.  1019.) 

ADVEBSE  POSSESSION.  —  If  a  Person  Places  Permanent 
Structures  upon  land  belonging  to  another,  and  uses  them  and  the 
land  as  an  owner  ordinarily  would,  a  claim  of  ownership  may  be  in- 
ferred in  his  favor,     (p.  1019.) 

ADVEBSE  POSSESSION — ^What  Constitutes. — ^Where  a  Corpo- 
ration erects  permanent  structures  on  land  and  uses  it  and  them  as 
its  own,  and,  on  the  owner  of  the  land  calling  the  attention  of  the 
corporate  officers  to  the  encroachment,  they  declare  that  they  desire 
to  defend  whatever  claim  the  corporation  may  have  acquired  by 
virtue  of  the  use  and  possession,  and  ask  compensation  for  removing 
the  part  of  the  structures  extending  onto  the  land  in  question,  the 
possession  is  such  as  will  ripen  into  title  by  prescription,     (p.  1019.) 

ADVEBSE  POSSESSION— Land  Held  by  City.— A  statute  de- 
claring that  title  by  adverse  possession  cannot  be  acquired  to  lands 
held  by  any  town  or  city  designated  for  public  use  as  streets,  parks, 
or  "other  purposes,"  does  not  apply  to  property  held  by  a  city  in  a 
private  as  distinguished  from  a  governmental  capacity,     (p.  1021.) 

MUNICIPAL  OOBPOBATION — Manner  of  Holding  Property. 
A  public  corporation  may  hold  property  in  a  private  as  well  as  in  a 
governmental  capacity,     (p.  1021.) 

ADVEBSE  POSSESSION— School  Property.— Land  Which  has 
Been  used  for  public  school  purposes  is  subject  to  adverse  possession, 
if  the  school  thereon  has  been  abandoned  and  the  property  is  being 
held  for  sale.     (p.  1022.) 

(1016) 
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Moyle  &  Van  Cott,  for  the  appellant. 

C.  S.  Varian,  for  the  respondent. 

•*  FRICK,  J".  This  is  an  action  upon  a  covenant  of  war- 
ranty. The  appellant  is  a  public  corporation,  and  as  such 
held,  occupied,  used,  and  sold  the  premises  hereinafter  re- 
ferred to.  The  evidence  tended  to  establish  that  the  prem- 
ises in  question  for  many  years  had  been  used  for  public 
school  purposes,  but  that  for  ten  or  fifteen  years  immediately 
preceding  the  transactions  involved  in  this  case  they  had 
been  abandoned  for  such  purpose  for  the  reason  that  they 
were  more  suitable  for  other  purposes,  and  were  held  for  sale 
by  appellant,  and  were  finally  sold  by  it,  as  will  more  fully 
appear  hereafter.  The  additional  facts  necessary  to  a  full 
understanding  of  the  points  raised  by  appellant  are  fairly 
reflected  in  the  findings  of  the  court,  as  follows:  That  on 
the  first  day  of  July,  1905,  the  appellant,  for  a  valuable  con- 
sideration, sold,  and  by  warranty  deed  conveyed  to  one  Fred 
A.  Rosenfeld,  certain  particularly  described  real  estate  in 
Salt  Lake  City ;  that  said  deed  was  in  statutory  form,  and  in 
which  the  ^  grantor  covenanted  that  it  was  lawfully  seised; 
that  it  had  good  right  and  authority  to  convey;  that  the 
premises  were  free  from  encumbrances,  and  it  warranted  the 
title  as  against  claims  generally;  that  thereafter  on  the  third 
day  of  July,  1905,  the  said  Rosenfeld,  by  warranty  deed,  duly 
conveyed  the  premises  in  question  to  the  respondent;  that  at 
the  time  the  premises  were  conveyed  by  appellant  to  Rosen- 
feld there  was  situated  on  the  westerly  end  thereof  a  portion 
of  a  two-story  brick  building,  covering  a  space  of  ten  and 
one-half  by  sixteen  feet,  which  building  was  claimed  and 
occupied  by  a  certain  corporation ;  that  the  premises  had  been 
used,  held,  and  occupied  by  said  corporation  "continuously, 
openly,  notoriously,  peaceably,  and  adversely  against  all  the 
world,  under  claim  of  right  for  more  than  twenty  years  next 
preceding  the  first  day  of  July,  1905,  for  educational  and 
charitable  purposes";  that  said  building  had  been  erected 
more  than  twenty  years  prior  to  the  first  day  of  July,  1905, 
and  had  stood  upon  the  place  mentioned  above  during  all  of 
said  time;  that  during  all  of  said  time  no  taxes  had  been 
assessed  or  levied  for  any  purpose  against  said  building  or 
ground  upon  which  said  building  was  standing;  that  on  the 
twelfth  day  of  February,  1906,  the  respondent  negotiated 
a  sale  of  the  premises  conveyed  by  appellant  to  Rosenfeld,  and 
by  him  conveyed  to  respondent,  to  one  Doyle,  but  that  said 
Doyle  refused  to  complete  his  purchase  of  and  to  accept  the 
property  aforesaid,  without  the  relinquishment  of  the  right 
of  the  corporation  aforesaid  to  the  portion  of  the  premises 
upon  which  said  building  stood,  and  of  which  said  corpora- 
tion was  in  possession  and  occupation,  as  aforesaid;  that  said 
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corporation  claimed  title  and  right  to  said  premises  by  pre- 
scription ;  that  the  respondent,  in  order  to  make  and  complete 
the  sale  of  said  premises  to  Doyle,  and  to  clear  the  same  from 
the  claim  of  said  corporation,  was  compelled  to  pay  and  did 
pay  to  said  corporation  the  sum  of  one  hundred  and  fifty 
dollars,  for  the  relinquishment  of  its  right  and  claim  in  and 
to  said  premises,  after  which  payment  said  corporation  relin- 
quished its  right  to  the  same  to  Doyle;  that  said  sum  ''  of 
one  hundred  and  fifty  dollars,  so  paid  as  aforesaid,  was  rea- 
sonable; that  in  negotiating  and  in  procuring  the  relin- 
quishment aforesaid  from  said  corporation,  respondent  was 
necessarily  required  to  employ  an  attorney,  and  the  services 
rendered  by  him  were  of  the  reasonable  value  of  seventy-five 
dollars;  that  respondent  duly  notified  the  appellant  of  the 
claim  of  said  corporation  to  the  portion  of  the  premises  afore- 
said, and  demanded  from  appellant  that  it  comply  with  its 
covenants  of  warranty,  which  appellant  refused  to  do;  that 
the  respondent,  before  the  bringing  of  this  action,  demanded 
of  appellant  the  said  sums  of  one  hundred  and  fifty  dollars 
and  seventy-five  dollars  paid  by  respondent  as  aforesaid. 
Upon  the  foregoing  facts  the  court  based  its  conclusions  of 
law  that  respondent  was  entitled  to  judgment  for  the  sum  of 
two  hundred  and  twenty-five  dollars,  and  entered  judgment 
accordingly,  from  which  this  appeal  is  prosecuted. 

Counsel  for  appellant  have  limited  their  argument  to  two 
questions:  (1)  That  the  finding  of  adverse  possession  is  not 
supported  by  the  evidence;  and  (2)  that,  although  it  be  held 
that  the  finding  is  so  supported,  the  doctrine  of  acquiring 
title  by  adverse  possession  or  by  prescription  is  not  applica- 
ble to  the  facts  in  this  case.  It  is  therefore  asserted  that 
the  appellant  is  not  liable  to  respondent  as  for  a  breach  of 
the  covenants  of  warranty.  As  to  the  first  proposition,  it  is 
asserted  that  the  evidence  discloses  that  the  officers  of  the 
corporation  which  was  in  possession  of  the  portion  of  the 
ground  did  not  claim  any  right  or  title  to  the  premises  on 
behalf  of  such  corporation,  that  the  possession  was  a  mere 
passive  one,  and  that  such  a  possession  was  not  sufficient  to 
enable  said  corporation  to  acquire  title  by  adverse  possession 
or  prescription.  It  may  be  conceded  that  a  mere  passive  pos- 
session, without  intending  to  claim  the  property,  is  insuffi- 
cient, regardless  of  the  length  of  time  such  a  possession 
continues,  or  however  open,  notorious,  or  exclusive  it  may 
have  been.  This  is  so  because  such  a  possession  is  not  ad- 
verse to  the  rights  and  title  of  the  real  owner.  It  is  not  the 
mere  possession  that  determines  the  rights  of  the  parties,  but 
it  is  the  character  of  the  possession  *  that  controls.  But 
how  is  the  character  of  the  possession  to  be  determined?  It 
cannot  always  be  determined  from  the  declarations  of  the 
party  in  possession,  because  he  may  not  make  any,  nor  are 
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his  declarations  always  conclusive  as  against  one  claiming 
under  him.  Whenever  the  possession  is  of  such  a  character 
that  ownership  may  be  inferred  therefrom,  then  the  possession 
ordinarily  may  be  presumed  to  be  hostile  to  the  rights  of  the 
true  owner;  that  is,  if  a  party  places  permanent  structures 
upon  the  land  belonging  to  another,  and  uses  the  land  and 
structures  the  same  as  an  owner  ordinarily  uses  his  land,  then, 
in  the  absence  of  something  showing  a  contrary  intention,  a 
claim  of  ownership  may  be  inferred  in  favor  of  the  party 
in  possession.  The  controlling  facts  in  this  case  are  that  the 
corporation  which  was  in  possession  built  a  permanent  struc- 
ture upon  that  portion  of  the  land  in  question  in  1883,  and 
continuously  used  and  treated  the  land  and  structure  as  its 
own.  Moreover,  when  the  respondent  directed  the  attention 
of  the  corporate  officers  to  the  fact  that  the  building  en- 
croached upon  respondent's  land,  they  did  not  admit  that 
the  corporation  was  a  trespasser  and  had  no  rights  in  the 
premises.  True,  they  did  not,  in  so  many  words,  declare  that 
the  corporation  claimed  and  held  an  indisputable  title  to  the 
strip  of  ground,  but  they  did  in  effect  say  that  they  desired 
to  defend  whatever  claim  the  corporation  might  have  ac- 
quired by  virtue  of  its  possession  and  use  of  the  building  and 
ground  upon  which  it  stood.  Further,  the  officers  of  the  cor- 
poration clearly  indicated  a  claim  of  right  by  asking  com- 
pensation for  removing  that  part  of  the  building  extending 
onto  respondent's  land.  By  doing  this  they  virtually  denied 
that  the  corporation  was  a  trespasser,  and  this  declaration 
necessarily  implied  that  the  corporation  was  in  possession 
under  some  claim  of  right.  If  the  corporation  claimed  no 
rights  in  the  premises,  then  it  was  a  mere  trespasser,  and  was 
committing  a  wrong  by  remaining  in  possession  of  land  be- 
longing to  another.  By  demanding  compensation,  the  cor- 
poration disputed  the  rights  of  respondent  and  made  a  claim 
*  to  the  premises  which  could  only  have  been  settled  amicably 
by  the  parties,  or  in  a  court  of  justice  in  the  same  way  that 
all  disputes  are  ultimately  adjusted.  In  view  of  all  the  facts 
and  circumstances,  the  finding  of  the  trial  court  that  the 
corporation  had  acquired  title  by  adverse  possession  or  pre- 
scription was,  in  our  judgment,  justified  in  view  of  the  ruling 
announced  by  this  court  in  Toltec  Ranch  Co.  v.  Babcock,  24 
Utah,  183,  66  Pac.  876.  The  facts,  we  think,  also  bring  the 
case  within  the  doctrine  announced  in  the  following  cases: 
Talbert  v.  Singleton,  42  Cal.  390;  Wolf  v.  Baldwin,  19  Cal. 
306 ;  Conyers  v.  Kenan,  4  Ga.  308,  48  Am.  Dec.  226 ;  Dean  v. 
Goddard,  55  Minn.  290,  56  N.  W.  1060 ;  Hamilton  v.  West,  63 
Mo.  93. 

The  claim  that  the  parties  finally  settled  for  an  amount 
less  than  the  actual  value  of  the  strip  of  land,  even  if  con- 
ceded, is  not  necessarily  controlling.     This  fact,  if  it  be  a 
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fact,  was  merely  a  circumstance  to  be  considered  by  the  court 
in  connection  with  all  the  other  facts  in  the  case.  The  cor- 
poration could  relinquish  its  claim  for  any  amount  which  was 
satisfactory  to  it,  regardless  of  the  true  value  of  the  land, 
and  regardless  of  the  character  of  its  title.  The  fact  that  the 
corporation  claimed  a  right  in  and  to  property  which  it  would 
not  relinquish  except  for  a  valuable  consideration  was  one  of 
the  material  elements  in  the  case.  The  other  and  controlling 
element  was  whether  the  claim  of  the  corporation  to  the  prem- 
ises in  question  was  of  such  a  character  that  it  could,  under 
the  law,  successfully  resist  the  claims  of  all  others  to  the 
strip  of  ground  of  which  it  was  in  actual  possession.  In  view 
of  the  fact  that  this  is  a  law  case,  and  that  all  the  findings 
of  the  court  are  supported  by  both  facts  and  inferences,  we 
are  not  authorized  to  disturb  the  findings. 

"With  regard  to  the  second  contention,  it  is  asserted  that, 
although  it  be  conceded  that  both  the  time  during  which  and 
the  character  of  the  possession  were  sufficient  when  applied 
to  real  property  generally,  nevertheless  the  doctrine  of  ad- 
*  verse  possession  has  no  application  because  the  property  ^^  in 
question  was  held  by  appellant  as  a  public  corporation,  for 
a  public  use,  namely,  for  school  or  educational  purposes.  It 
may  be  conceded  that,  as  a  general  rule,  adverse  or  prescrip- 
tive rights  cannot  be  acquired  as  against  the  sovereign,  and 
further  that  the  ordinary  statutes  of  limitation,  unless  they 
contain  some  express  provision  to  that  effect,  are  ordinarily 
held  not  to  apply  as  against  a  sovereign  state.  It  is  further 
held  by  some  courts  that,  where  they  do  not  apply  against  the 
sovereign,  they  do  not  apply  as  against  governmental  agen- 
cies, in  so  far  as  such  statutes  are  attempted  to  be  invoked 
in  matters  pertaining  to  governmental  duties  or  affairs.  By 
other  courts  it  is  held  that  statutes  of  limitation  do  apply 
against  governmental  agencies  such  as  cities,  towns,  counties, 
and  other  public  corporations,  although  such  statutes  may 
not  apply  as  against  the  sovereign  state  itself.  But  it  is  not 
necessary  either  to  review  the  authorities,  or  to  determine 
which  one  among  the  various  rules  adopted  by  the  courts  is 
the  most  reasonable,  in  view  that  the  whole  matter  is  regu- 
lated by  the  statutes  of  this  state,  as  we  construe  them.  Sec- 
tion 2856  of  the  Compiled  Laws  of  1907,  in  substance  pro- 
vides that  the  state  is  barred  from  bringing  an  action  for  the 
recovery  of  real  property  claimed  by  it,  unless  such  action 
is  commenced  within  seven  years.  Section  2884  provides  that 
the  limitations  which  apply  to  actions  generally  also  apply 
as  against  the  claims  of  the  state.  If  therefore  the  statutes 
of  limitation,  both  with  regard  to  actions  for  the  recovery  of 
real  property  and  the  vindication  of  any  other  right,  are  ex- 
pressly made  applicable  as  against  the  sovereign  state,  then 
there  would  seem  little  room  left  for  the  contention  that  such 
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statutes  do  not  also  apply  as  against  the  agencies  of  the  state. 
But  here  again  the  legislature  has  spoken.  Section  2866x  pro- 
vides that: 

"No  person  shall  be  allowed  to  acquire  any  right  or  title 
in  or  to  any  lands  held  by  any  town  or  city,  or  the  corporate 
authorities  thereof,  designated  for  public  use  as  streets,  lanes, 
avenues,  alleys,  parks,  public  squares,  or  for  other  purposes, 
by  adverse  possession  thereof  for  any  length  of  time  whatso- 
ever. * ' 

**  In  enacting  the  foregoing  sections,  the  legislature  ap- 
parently made  an  exception  in  favor  of  towns  and  cities,  but 
limited  the  exception  to  property  devoted  to  the  particular 
purposes  named.  The  phrase  "or  for  other  purposes,"  under 
familiar  rules  of  construction,  must  be  limited  to  things  ejus- 
dem  generis  with  the  property  specially  named ;  that  is,  of  the 
same  class  or  kind :  Nephi  Plaster  &  INIfg.  Co.  v.  Juab  County, 
33  Utah,  114,  93  Pac.  53,  14  L.  R.  A.,  N.  S.,  1043.  Even  as 
to  the  cities  and  towns,  therefore,  the  exception  only  applies 
to  property  which  is  devoted  to  a  special  public  use.  It  has 
frequently  been  held  that  an  interference  with  or  encroach- 
ment upon  property  devoted  to  such  a  use  would  constitute 
a  nuisance,  and  for  that  reason  many  courts  have  held  that 
prescriptive  rights  cannot  be  acquired  thereto  or  therein :  See 
2  Dillon  on  Municipal  Corporations,  4th  ed.,  sees.  669-675, 
where  the  doctrine  is  fully  discussed.  It  is  obvious,  how- 
ever, that  cities  and  towns  may  hold  real  property  not  spe- 
cially devoted  to  public  use,  and  therefore  may  hold  it  in  a 
capacity  not  necessarily  governmental.  To  property  so  held 
the  exception  does  not  apply.  That  a  public  corporation  may 
hold  property  in  the  nature  of  a  private,  as  well  as  in  a  gov- 
ernmental, capacity  is  a  well-recognized  doctrine,  and  has  been 
adopted  by  this  court:  Ogden  City  v.  Bear  Lake  etc.  Co.,  16 
Utah,  440,  52  Pac.  697,  41  L.  R.  A.  305 ;  Ogden  City  v.  Bear 
Lake  etc.  Waterworks  Co.,  28  Utah,  25,  76  Pac.  1069 ;  Brown 
V.  Salt  Lake  City,  33  Utah,  222,  126  Am.  St.  Rep.  828,  93 
Pac.  570,  14  L.  R.  A.,  N.  S.,  619,  14  Ann.  Cas.  1004.  If  we 
should  assume,  however,  that  the  appellant  held  the  title  to 
property  which  is  exclusively  devoted  to  public  school  pur- 
poses, in  a  governmental  capacity,  yet,  in  view  of  the  facts 
of  this  case,  the  property  in  question  could  not  be  held  to 
come  within  the  class  of  such  property,  because  it  was  not  so 
held.  Under  the  authorities  last  above  cited,  the  property  in 
question  would  fall  within  the  class  which  is  said  to  be  held 
in  a  capacity  other  than  a  governmental  one.  The  property 
in  question  was  not,  and  for  many  *^  years  had  not  been,  used 
for  public  school  purposes ;  but  the  school  formerly  conducted 
thereon  had  been  abandoned,  because  in  the  opinion  of  appel- 
lant it  was  no  longer  suitable  for  school  purposes,  and  was  held 
for  sale  as  business  property. 


1022  J  36  American  State  Reports.  [Utah, 

Under  such  circumstances,  it  would  seem  that,  if  the  prop- 
erty had  been  owned  by  a  city,  the  statute  of  limitations  would 
apply,  because  the  character  of  the  property  was  not  of  the 
class  which  is  excepted  by  the  section  above  quoted.  If,  there- 
fore, the  statute  of  limitations  would  apply  as  against  a  town 
or  city,  it  must  necessarily  follow  that  it  also  applies  as  against 
appellant  as  a  public  corporation.  While  the  title  to  the 
property  was  held  by  appellant  for  the  benefit  of  the  public, 
the  property,  nevertheless,  was  not  devoted  to  a  public  use 
in  the  sense  that  it  was  held  in  a  governmental  capacity. 
Property  held  in  such  a  capacity  may  not  be  sold  and  con- 
veyed by  the  body  holding  the  title,  but  must  be  devoted  to 
the  uses  and  purposes  for  which  it  is  intended.  This,  how- 
ever, is  not  the  case  with  regard  to  property  held  for  sale, 
or  which  is  not  devoted  to  any  special  public  use.  Such  prop- 
erty may  be  sold  and  conveyed  by  the  corporation  at  any  time, 
as  it  is  not  held  in  a  governmental  capacity.  If,  therefore, 
it  were  held  to  be  the  law  in  this  jurisdiction  (a  question  we 
do  not  decide)  that  the  statute  of  limitations  cannot  be  invoked 
with  regard  to  real  property  which  is  held  by  appellant  as  a 
public  corporation,  while  such  property  is  actually  used  for 
public  school  purposes,  it  nevertheless  cannot  be  held,  under 
the  facts  in  this  case,  that  the  statute  cannot  be  invoked  as 
against  appellant  with  regard  to  the  property  in  question,  be- 
cause the  property  was  not,  and  for  many  years  had  not  been, 
used  for  such  purposes,  but  was  held  merely  for  sale  when 
an  opportunity  to  sell  arose,  and  when  the  amount  offered 
therefor  was  satisfactory  to  appellant. 

In  view  of  our  statutes  upon  the  subject,  and  for  the  rea- 
sons above  stated,  the  authorities  cited  by  counsel  for  appel- 
lant have  no  application,  and  we  need  not  further  consider 
them. 

^^  We  are  of  the  opinion  that  the  judgment,  in  view  of  the 
findings  of  the  court,  is  the  only  one  that  could  have  been 
rendered,  and  it  is  therefore  affirmed,  respondent  to  recover 
costs. 

Straup,  C.  J.,  and  McCarty,  J.,  concur. 


The  Operation  of  the  Statute  of  Limitations  Against  the  State  or  a 
municipality  is  the  subject  of  a  note  to  Bannock  County  v.  Bell,  101 
Am.  St.  Rep.  144. 

Adverse  Possession  of  Land  of  a  Public  or  Quasi  Public  Character* 
is  considered  in  the  notes  to  Schneider  v.  Hutchinson,  76  Am.  St. 
Rep.  47&;  Northern  Pac.  Ry.  Co.  v.  Ely,  87  Am.  St.  Rep.  775.  As  to 
whether  title  to  school  lands  can  be  acquired  by  prescription,  see 
Murtaugh  v.  Chicago  etc.  Ry.  Co.,  102  Minn.  52,  120  Am.  St.  Rep. 
609;  Tennessee  Coal  etc.  R.  R.  Co.  v.  Linn,  123  Ala.  112,  82  Am.  St. 
Rep.  108.  That  land  held  by  a  state  or  municipality  in  its  private 
capacity  miay  be  devested  through  the  statute  of  limitations,  see  the 
note  to  Schneider  v.  Hutchinson,  76  Am.  St.  Rep.  488. 
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Possession  of  Land  must  he  Accompanied  hy  a  Claim  of  Right  or  title, 
in  order  to  be  adverse  so  as  to  ripen  into  title  by  prescription:  Co- 
quille  Mill  etc.  Co.  v.  Johnson,  52  Or.  547,  132  Am.  St.  Rep.  716; 
McDaniel  v.  Sloss-Sheffield  Steel  etc.  Co..  152  Ala.  414,  126  Am.  St. 
Bep.  48.  Compare,  however,  Carney  v.  Hennessey,  74  Conn.  107,  92 
Am.  St.  Eep.  199. 


MUNDT    V.    COIVIMERCIAL    NATIONAL    BANK    OP 

OGDEN. 

[35  Utah,  90,  99  Pac.  454.] 

DEPOSITION — Answers  not  Sufficiently  Specific. — The  mere 
fact  that  answers  to  certain  cross-interrogatories  in  a  deposition  are 
not  deemed  sufficiently  specific  by  the  propounding  party  does  not 
authorize  the  exclusion  of  the  entire  deposition  as  evidence,  if  the 
questions  are  answered  in  a  general  way  at  least,     (p.   1024.) 

APPEAL — Failure  to  Certify  All  Evidence. — Where  a  trial 
was  to  the  court,  and  all  the  evidence  was  not  certified  to  the  su- 
preme court,  the  admission  of  a  deposition  in  evidence  will  not  be 
reviewed,  for  the  trial  court  may  have  disregarded  the  deposition 
and  based  its  findings  and  conclusions  on  other  evidence,     (p.  1025.) 

APPEAL — ^Presumption  in  Favor  of  Findings. — Where  an  ap- 
pellant attacks  the  findings  of  the  court,  and  all  the  evidence  is  not 
certified  to  the  supreme  court,  the  presumption  prevails  that  there 
was  in  fact  sufficient  evidence  to  support  the  findings  and  that  they 
are  correct,     (p.  1025.) 

CORPORATION — Transfer  of  Shares,  Capacity  of  Owner  to 
Make. — When  a  corporation  issues  a  stock  certificate  to  a  person,  it 
thereby  holds  out  to  all  who  may  undertake  to  deal  with  it  that  he 
is  the  owner  and  has  the  capacity  to  transfer  it.     (p.  1025.) 

CORPORATION — Entry  of  Transfer  of  Stock,  Right  to  De- 
mand.— Where  a  person  presents  a  certificate  of  stock,  with  a  proper 
assignment  duly  signed  by  the  person  to  whom  it  was  issued  by  the 
corporation,  he  has  at  least  the  prima  facie  legal  right  to  have  the 
stock  transferred  in  his  name  on  the  corporate  books,     (p.  1025.) 

CORPORATION — ^Refusal  to  Transfer  Stock  on  Books. — A  cor- 
poration has  no  right,  except  for  good  cause,  to  refuse  to  transfer 
stock  on  its  books  and  thus  deprive  an  assignee  of  his  rights  as 
stockholder,     (p.  1025.) 

CORPORATION — Transfer  of  Stock. — A  Corporation  cannot 
Inquire  into  the  motives  of  the  assignor  and  assignee  of  stock,  nor 
into  the  legality  of  the  transaction  by  which  the  shares  are  trans- 
ferred, nor  question  the  consideration  upon  which  the  transfer  is 
based,     (p.  1026.) 

CORPORATION  —  Refusal  to  Transfer  Stock  on  Books.  —  A 
corporation  may  refuse  to  make  a  transfer  of  stock  on  its  books  when 
it  has  reasonable  ground  for  so  doing,  but  it  must  act  in  good  faith 
and  present  adequate  reason  for  its  refusal  and  support  it  by  evi- 
dence,    (p.  1026.) 

CORPORATION — Suit  to  Compel  Transfer  of  Stock. — An  as- 
signee of  stock  may  maintain  a  suit  in  equity  to  compel  the  corpo- 
ration to  make  the  transfer  on  its  books,     (p.  1027.) 

A.  B.  Heywood,  for  the  appellant. 
E.  T.  Hulaniski,  for  the  respondent. 
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®*  FRICK,  J,  This  is  an  action  in  equity  to  compel  the 
transfer  of  stock.  Res|X)ndent  in  his  complaint,  after  stat- 
ing the  corporate  capacity  and  the  business  of  appellant,  in 
substance,  alleged  that  on  a  day  named,  for  a  valuable  con- 
sideration, he  purchased  ®*  and  then  became,  and  at  the  time 
of  the  commencement  of  the  action  was,  the  owner  and  holder 
of  ten  shares  of  the  capital  stock  of  the  appellant,  evidenced 
by  certificate  No.  220,  which  had  been  duly  issued  by  appel- 
lant to  one  George  Dawson,  and  had  by  him  been  sold,  as- 
signed, and  delivered  to  respondent;  that  respondent,  before 
bringing  this  action,  presented  said  certificate,  together  with 
the  evidence  of  his  ownership,  to  the  appellant,  and  requested 
that  it  transfer  the  stock  upon  its  books,  and  issue  to  him  a 
new  certificate  in  his  name  for  said  ten  shares  of  stock ;  that 
said  appellant,  without  cause  therefor,  refused,  and  still  re- 
fuses, to  transfer  said  stock  on  its  books,  or  to  issue  a  new 
certificate  as  requested;  that  said  stock  is  dividend  paying 
stock,  and  is  valuable  as  an  investment,  and  that  an  action  at 
law  for  damages  would  not  afford  the  respondent  an  adequate 
remedy ._  The  appellant  answered  the  complaint,  and,  in 
effect,  denied  that  the  respondent  was  the  owner  of  said  stock, 
and  averred  that  the  George  Dawson  moctioned  in  the  com- 
plaint was  a  necessary  party  to  the  action,  and  asked  that  he 
be  made  a  party  thereto.  The  court  ordered  Dawson  to  be 
made  a  party,  which  was  done.  Dawson,  however,  made  de- 
fault, and  made  no  claim  to  any  right  or  interest  in  or  to  the 
stock  in  question,  nor  did  the  appellant,  or  anyone  else,  make 
any  claim  thereto,  nor  was  it  averred  in  the  answer  that  ap- 
pellant, or  anyone  else,  had  any  claim  or  right  in  or  to  said 
stock.  After  a  hearing  upon  the  issues  presented  the  court 
made  findings  in  which  it  substantially  found  the  facts  as 
alleged  in  the  complaint,  and  entered  judgment  or  decree  re- 
quiring appellant  to  transfer  said  stock  upon  its  books  in  the 
name  of  respondent,  and  to  issue  to  him  a  new  certificate 
therefor.  From  the  judgment  appellant  prosecutes  this  ap- 
peal. 

In  the  bill  of  exceptions  nothing  is  contained  except  a  cer- 
tain deposition,  and  the  only  error  assigned  with  respect  to 
it  is  that  the  court  erred  in  admitting  it  in  evidence,  for  the 
reason  that  the  witness  did  not  answer  certain  cross-inter- 
rogatories propounded  to  him  by  appellant.  The  interroga- 
tories ®^  were  in  fact  answered  by  the  witness,  at  least  in  a 
general  way,  and  the  mere  fact  that  the  answers  were  not 
deemed  sufficiently  specific  by  appellant,  in  our  judgment, 
would  not  authorize  the  exclusion  of  the  entire  deposition  as 
evidence.  Besides  all  this,  the  questions  propounded  were 
neither  material  nor  relevant  to  any  material  issue.  More- 
over, the  trial  was  to  the  court,  and  all  the  evidence  heard 
by  it  is  not  certified  to  this  court.     It  may  be  that  the  court 
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•disregarded  the  particular  questions  and  answers,  or,  for 
aught  that  is  made  to  appear,  it  may  have  disregarded  the 
whole  deposition,  and  hased  its  findings  and  conclusions  on 
the  other  evidence  in  the  case  which  may  be  sufficient  to  sup- 
port the  findings.  There  is  therefore  no  apparent  error  in 
the  court's  ruling  with  regard  to  the  admission  of  the  deposi- 
tion in  evidence.  In  view  that  the  appellant  attacks  the  find- 
ings of  the  court  and  all  evidence  is  not  certified  up,  we  have 
no  means  of  determining  whether  the  findings  are  sustained 
by  the  evidence  or  not.  We  must  therefore  be  governed  by 
the  presumption  that  there  was  in  fact  sufficient  evidence  to 
support  the  findings,  and  that  they  are  correct.  Nor  is  the 
objection  that  the  findings  are  "not  responsive  to  the  issue" 
tenable.  While  the  findings  are  not  as  direct  and  specific 
as  they  might  be,  they  nevertheless,  cover  every  material  issue 
presented  by  the  pleadings. 

But  apart  from  all  this,  in  view  of  the  allegations  contained 
in  the  complaint,  the  appellant  presented  no  adequate  de- 
fense for  its  refusal  to  transfer  the  stock  as  requested  by 
respondent.  When  the  appellant  issued  the  original  stock 
certificate  to  Mr.  Dawson,  it  thereby  held  out  to  all  who  might 
undertake  to  deal  with  it  that  he  was  the  owner  thereof,  and 
had  the  capacity  to  transfer  the  same :  Holbrook  v.  New  Jersey 
Zink  Co.,  57  N.  Y.  616.  When  any  person,  therefore,  pre- 
sented the  certificate,  with  a  proper  assignment  duly  signed 
by  the  person  to  whom  it  was  issued  by  the  appellant,  the  as- 
signee had  at  least  the  prima  facie  legal  right  to  have  the  stock 
transferred  in  his  name  on  the  ***  books  of  appellant,  so  that 
he  might  enjoy  the  full  benefits  of  a  stockholder  of  record. 
The  appellant  had  no  right,  except  for  good  cause,  to  refuse 
to  transfer  the  stock  on  its  books  and  by  such  refusal  deprive 
the  assignee  of  his  rights  as  a  stockholder.  Mr.  Justice  Field, 
in  Johnson  v.  Laflin,  103  U.  S.  800,  26  L.  ed.  532,  says : 

"Shares  in  the  capital  stock  of  associations,  under  the 
national  banking  law,  are  salable  and  transferable  at  the  will 

of  the  owner The  statute  recognizes  this  transferability, 

although  it  authorizes  every  association  to  prescribe  the  man- 
ner of  their  transfer.  Its  power  in  that  respect,  however,  can 
only  go  to  the  extent  of  prescribing  conditions  essential  to  the 
protection  of  the  association  against  fraudulent  transfers,  or 
such  as  may  be  designed  to  evade  the  just  responsibility  of 
the  stockholder.  It  is  to  be  exercised  reasonably.  Under  the 
pretense  of  prescribing  the  manner  of  the  transfer  the  asso- 
ciation cannot  clog  the  transfer  with  useless  restrictions,  or 
make  it  dependent  upon  the  consent  of  the  directors  or  the 
stockholders. ' ' 

Nor  can  the  corporation  set  itself  up  as  the  judge,  and  in- 
quire into  and  pass  upon  the  motives  of  the  assignor  and 
assignee  which  induced  the  transfer,  nor  can  it  ordinarily 

Am.  St.  R«p.,  Vol.  136 — 65 
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inquire  into  or  pass  upon  the  legality  of  the  transaction  by 
which  the  shares  are  transferred  from  one  to  the  other,  nor 
question  the  consideration  upon  which  the  transfer  is  based: 
Miller  v.  Houston  City  St.  Ry.  Co.,  55  Fed.  366,  5  C.  C.  A. 
134 ;  Helm  v.  Swiggett,  12  Ind.  194 ;  In  re  Klaus,  67  Wis.  401, 
29  N.  W.  582.  In  the  last  case  cited,  in  referring  to  the  officer 
whose  duty  it  is  to  make  the  transfer  for  the  corporation  upon 
its  books,  Mr.  Justice  Orton,  at  page  403  of  67  Wis.,  at  page 
583  of  29  N.  W.,  says:  "His  duties  are  purely  ministerial 
and  clerical  in  entering  upon  the  books  transfers  of  stock. 
He  certainly  has  not  the  judicial  power  to  pass  upon  the 
motives  and  intention  of  the  parties  to  the  assignment  of 
stock." 

If  the  corporation  has  some  claim  upon  the  stock,  or  some 
rights  against  the  assignor  that  would  or  might  be  affected 
or  lost  by  the  transfer,  or  if  it  is  notified  by  some  third  person 
not  to  transfer  the  stock  upon  the  ^^  ground  that  he  claims 
some  interest  in  it  which  would,  or  might  be,  lost  by  making 
the  transfer,  then  it  may  refuse  to  make  the  transfer;  but 
when  it  is  called  into  court  because  of  such  refusal,  it  should 
present  these  matters  as  a  defense,  and  not  rely  merely  upon 
a  denial  of  ownership  for  want  of  knowledge,  or  upon  an  aver- 
ment, upon  information  and  belief,  that  the  assignee  is  not 
the  true  owner,  or  that  the  transfer  between  the  assignor  and 
the  assignee  was  made  in  bad  faith  and  for  an  ulterior  pur- 
pose. The  motives  which  actuate  the  parties  in  making  the 
transfer  of  the  stock,  or  the  consideration  passing  between 
them,  are  entirely  immaterial  so  long  as  no  one  claims  any 
rights  to,  or  interest  in,  the  stock  asked  to  be  transferred,  and 
where  it  is  not  made  to  appear  that  the  transfer  ia  asked  to 
evade  some  legal  responsibility  of  the  stockholder.  If  the 
rights  claimed  by  appellant  to  interfere  in  stock  transfers 
were  allowed,  then  it  would  logically  follow  that  corporations 
are  quasi  guardians,  with  power  to  pass  upon  the  acts,  not 
only  of  all  of  their  stockholders,  but  also  upon  the  acts  of 
those  who  desire  to  become  such,  where  such  acts  relate  to  the 
sale  and  transfer  of  capital  stock  of  the  corporations.  If  this 
power  be  once  granted  to  corporations,  then  they  must  like- 
wise assume  the  corresponding  duty  of  guarding  all  the  in- 
terests of  the  stockholders,  and  refuse  to  transfer  any  stock 
so  long  as  the  corporate  officers  think  it  was  sold  for  an  ade- 
quate consideration,  or  was  parted  with  by  virtue  of  some 
transaction  which  they  think  illegal,  or  not  made  in  good  faith, 
and  for  all  other  defects  in  the  title,  known  or  unknown  to 
them,  which  might  ultimately  be  questioned  by  the  assignor 
himself,  or  by  someone  claiming  an  interest  in  the  stock.  No 
such  duty  is  imposed  upon  corporate  officers,  and  it  would 
be  wholly  impractical  if  it  were  imposed  by  law:  Tafft  v. 
Presidio  &  Ferries  Co.  (Cal.),  22  Pac.  485.     The  corporation 


Jan.  1909.]     Mundt  v.  Commercial  Nat.  Bank  1027 

should  at  all  times  guard  its  own  interests,  as  well  as  those 
of  its  stockholders  in  making  transfers,  and  it  must  exercise 
ordinary  care  in  doing  so.  It  is  liable  for  negligence  in  mak- 
ing transfers;  and  hence  it  may  always  refuse  to  make  ^^  a 
transfer  when  it  has  reasonable  ground  for  so  doing,  but  it 
must  act  in  good  faith,  and  present  some  adequate  reason  for 
refusing  to  m.ake  a  transfer,  and  support  it  by  some  evidence. 
The  judgment  is  affirmed,  with  costs  to  respondent. 

Straup,  C.  J.,  and  McCarty,  J.,  concur. 


THE    DUTY    OF    COEPORATIONS    TO    TEANSFEK    STOCK    ON 
THEIR  BOOKS. 
I.  Force  and  Effect  of  By-laws  on  the  Subject, 
a.  Must  be  Reasonable,  1027. 
t.  Designed  Only  for  Corporation's  Protection,  1028. 

c.  Cannot  Operate  Against  Rights  of  Owner,  1028. 

d.  Cannot  Vest  Corporation  With  a  Judicial  Discretion,  1029. 

e.  When  may  Refuse  to  Transfer,  1030. 

f.  When  must  Transfer,  1030. 

g.  Effect  of  Absence  of  By-laws,  etc.,  1030. 

n.  Duty  of  Corporations  to  Register  Transfers  on  Their  Books. 

a.  Duty  in  Greneral,  1030. 

b.  Right  to  Damages  No  Excuse  for  Refusal,  1031. 

c.  When  Justified  in  Refusing,  1031. 

1.  Lien,  When  will  Justify  Refusal  to  Transfer,  1031. 

2.  Sufficient  Grant  of  Power  to  Create  Lien  Against  Stock, 

1032. 

d.  Refusals  to  Transfer  not  Based  on  a  Claim  of  Lien,  1033. 

e.  When  not  Justified  in  Refusing,  1034. 

m.  Right  of  Owner  of  Stock  to  Require  Transfer  to  be  Made. 

a.  Right  in  General,  1035. 

b.  Necessity — Right  to  Dividends,  1036. 

c.  Right  to  Vote,  1036. 

d.  Rejjistration  Necessary  to  Perfect  Title,  1036i. 

e.  Certificate  not  Necessary  to  Ownership,  1037. 
IV.  Rights  of  Third  Parties  and  Creditors. 

a.  Third  Parties,  1037. 

b.  Legatees,  Heirs,  Assignees  and  Pnrcbasers  at  Execution  Sale, 

1037. 
V.  Application  of  Estoppel,  1038. 
VL  Liabilities  and  Remedies. 

a.  Generally,  1039. 

b.  Trover,  1039. 

c.  Specific  Performance,  1038. 

d.  Mandamus,  1041. 

I.  Force  and  Effect  of  By-laws  on  the  Subject 
a.  Must  be  Reasonable. — The  requirement  of  a  corporation  to  keep 
a  record  of  its  stock,  the  names  of  the  owners  of  shares  thereof,  and 
all  transfers  of  the  same,  amounts  to  an  obligation  on  its  part,  the 
performance  of  which  the  owners  of  its  stock  may  require  fulfilled. 
But  the  manner  or  method  adopted  by  a  corporation  in  its  by-laws 
cannot  affect  the  legal  or  equitable  rights  of  a  holder  and  owner  of 
stock.  It  is  within  his  power  to  enforce  compliance  and  perform- 
ance by  the  corporation,  that  his  rights  may  be  recognized  and  pro- 
tected. 
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By-laws  must  be  reasonable,  lawful  and  in  conformity  with  estab- 
lished law — must  not  be  against  public  policy  nor  in  restraint  of 
trade,  nor  against  the  purpose,  intent  and  spirit  of  the  association's 
existence.  They  cannot  be  ex  post  facto  in  their  object,  and  since 
a  corporation  derives  its  powers  from  the  law  of  its  jurisdiction  and 
its  charter,  it  cannot  restrict,  enlarge  or  operate  in  conflict  therewith 
by  reason  of  any  by-law  it  may  adopt.  The  chief  function  of  by-laws 
is  to  regulate  the  internal  management  of  the  affairs  of  corporate 
bodies  in  their  dealings  with  the  members  thereof;  and  a  by-law  of 
a  corporation  that  restricts  the  legitimate  right  of  transfer  by  unrea- 
sonable requirements  as  to  making  registrations  of  valid  transfers 
of  stock  on  its  books  is  void:  Steiner  v.  Steiner  Land  &  Lumber  Co., 
120  Ala.  128,  26  South.  494;  Wells  v.  Black,  117  Cal.  157,  59  Am.  St. 
Eep.  162,  48  Pac.  1090,  37  L.  E.  A.  619;  Walker  v.  Johnson,  17  App. 
D.  C.  144;  King  v.  International  B.  L.  &  I,  Union,  170  111.  135,  48 
N.  E,  677;  Allen  v.  Chicago  Undertakers'  Assn.,  232  111.  458,  83 
N.  E.  952;  Presbyterian  Mut.  Assur.  Fund  v.  Allen,  106  Ind.  593,  7 
N.  E.  317;  Gray  v.  National  Benefit  Assn.,  Ill  Ind.  531,  11  N.  E.  477; 
Van  Atten  v.  Modern  Brotherhood  of  America,  131  Iowa,  232,  108 
N.  W.  313;  Sayre  v.  Louisville  Union  Ben.  Assn.,  1  Duvall,  143, 
85  Am.  Dec.  613;  Lesseps  v.  Architect's  Co.  of  New  Orleans,  4  La. 
Ann.  316;  State  v.  Citizens'  Bank  of  Jennings,  51  La.  Ann.  426,  25  M 
South,  318;  Kennebec  &  P.  R.  Co.  v.  Kendall,  31  Me.  470;  Andrews" 
V.  Union  Mut.  Fire  Ins.  Co.,  37  Me.  256;  Flaherty  v.  Portland  Long- 
shoremen's Ben.  Soc,  99  Me.  253,  59  Atl.  58;  Darrin  v.  Hoff,  99  Md. 
491,  58  Atl.  196;  Pulford  v.  Fire  Dept.,  31  Mich.  458j  Kohn  v.  Bank 
of  St.  Joseph,  70  Mo.  262;  Purdy  v.  Bankers'  Life  Assn.,  101  Mo. 
App.  91,  74  S.  W.  486;  State  v.  Curtis,  9  Nev.  325;  Great  Falls  Ins. 
Co.  V,  Harvey,  45  N.  H.  292;  Kearney  v.  Andrews,  10  N.  J.  Eq,  70; 
Compton  V.  Van  Valkenburgh,  34  N.  J.  L.  (5  Vroom)  134;  Kent  v. 
Quicksilver  Min.  Co.,  78  N.  Y.  159;  Stein  v.  Marks,  44  Misc.  Rep. 
140,  89  N.  Y.  Supp.  921;  In  re  National  Literary  Assn.,  30  Pa.  150; 
St.  Luke's  Church  v.  Matthews,  4  Desaus.  585,  6  Am.  Dec.  619;  Mar- 
tin V.  Nashville  Bldg.  Assn.,  2  Cold.  418;  Bailey  v.  Association  of 
Master  Plumbers  of  City  of  Memphis,  103  Tenn.  99,  52  S,  W.  853, 
46  L.  R.  A.  561. 

b.  Designed  Only  for  Corporation's  Protection. — As  a  general 
proposition,  by-laws  are  designed  for  the  internal  management  of  the 
affairs  of  corporations  and  associations,  and  not  for  the  purpose  of 
hampering  the  free  use  of  certificates  of  stock  in  the  hands  of  owners. 
Rules,  regulations  and  by-laws  for  all  incorporated  bodies  are  in- 
tended for  their  own  protection  and  guidance,  rather  than  as  a  code 
of  law  governing  dealings  in  their  stock:  Duke  v.  Cahawba  Nav.  Co., 
10  Ala.  82,  44  Am,  Dec.  472;  Bank  of  CuUoden  v.  Bank  of  Forsyth, 
120  Ga.  575,  102  Am,  St,  Rep,  115,  48  S,  E.  226;  Smock  v.  Henderson, 
1  Wils.  (Ind.)  24;  Farmers'  &  M.  Bank  v.  Wasson,  48  Iowa,  336,  30 
Am.  Rep.  398;  Trisconi  v.  Winship,  43  La,  Ann.  45,  26  Am.  St.  Rep. 
175,  9  South.  29;  Prince  Inv.  Co.  v,  St,  Paul  &  S,  C.  Land  Co.,  68 
Minn.  121,  70  N.  W.  1079;  Johnson  v.  Underhill,  52  N.  Y.  203; 
Lipscomb's  Admr.  v,  Condon,  56  W.  Va,  416,  107  Am,  St.  Rep,  938, 
49  S.  E.  392,  67  L,  R,  A,  670, 

c.  Cannot  Operate  Against  Rights  of  Owner, — It  is  obvious  from 
the  foregoing  that  the  provisions  of  a  by-law  cannot  operate  against 
the  statutory,  commercial  or  customary  rights  of  the  owner  of  stock. 


Jan.  1909.]     Mundt  v.  Commercial  Nat.  Bank.  1029 

in  his  transactions  with  the  same  in  a  manner  sanctioned  by  the  law, 
either  statutory,  common,  or  as  fixed  by  established  custom.  All  such 
restrictions  on  the  traflScking  rights  of  an  owner  of  stock  are  against 
public  policy  and  in  restraint  of  trade.  They  must  be  reasonable 
and  also  exercised  reasonably,  so  as  not  to  clog  the  legitimate  use 
and  transfer  of  corporate  stock  while  in  the  hands  of  a  bona  fide 
owner.  Under  the  national  banking  law  in  Johnston  v.  Laflin,  103 
U.  S.  800,  26  L.  ed.  532,  Mr.  Justice  Field  said:  "Shares  in  the  capital 
stock  of  associations,  under  the  national  banking  law,  are  salable 
and  transferable  at  the  will  of  the  owner.  They  are,  in  that  re- 
spect, like  other  personal  property.  The  statute  recognizes  this 
transferability,  although  it  authorizes  every  association  to  prescribe 
the  manner  of  their  transfer.  Its  power  in  that  respect,  however,. 
can  only  go  to  the  extent  of  prescribing  conditions  essential  to  the 
protection  of  the  association  against  fraudulent  transfers,  or  such 
as  may  be  designed  to  evade  the  just  responsibility  of  the  stockholder. 
It  is  to  be  exercised  reasonably.  Under  the  pretense  of  prescribing 
the  manner  of  the  transfer,  the  association  cannot  clog  the  transfer 
with  useless  restrictions,  or  make  it  dependent  upon  the  consent  of 
the  directors  or  other  stockholders." 

A  by-law  of  a  corporation,  that  in  effect  prohibits  the  transfer  of 
stock  actually  made,  by  requiring  the  transferring  oflBcer  of  the  com- 
pany to  refuse  to  so  do,  would  be  a  vicious  exercise  of  power  that 
has  no  support  in  law:  In  re  Klaus,  67  Wis.  401,  29  N.  W.  582. 
Judge  Orton  in  this  case,  commenting  on  the  requirement  that  stock- 
books  be  kept  open  for  inspectioo,  that  all  interested  may  know 
who  the  stockholders  are,  and  th6  right  of  creditors  to  inspect  the 
books,  so  they  may  know  who  the  stockholders  are,  said:  "These  pro- 
visions are  inconsistent  with  the  exercise  of  a  prohibitory  power  of 
the  corporation,  by  by-laws  or  the  articles  of  incorporation,  to  pre- 
vent the  entry  of  transfers  of  stock  in  the  books  actually  made,  and 
which  are  valid  between  the  parties."  Again,  in  another  part  of  the 
same  decision,  he  says:  "And  once  for  all  we  hold  that  a  by-law  of 
a  corporation  which  prohibits  the  transfer  of  stock  by  a  stockholder 
without  the  consent  of  all  the  stockholders  is  void  as  against  public 
policy.  It  is  an  unwarrantable  and  unlawful  restriction  upon  the  sale 
of  personal  property,  the  sale  and  interchange  of  which  the  law 
favors,  and  in  restraint  of  trade.  I  have  already  said  that  the 
transfer  is  valid  to  all  intents  and  purposes,  as  between  the  parties, 
without  the  entry  thereof  in  the  books  of  the  company.  So  the 
statute  provides:  Eev.  Stats.,  sec.  1751.  But  as  to  third  persons  and 
the  public  it  is  void,  unless  so  entered  in  the  books.  Its  sale,  full 
and  complete,  may  thus  be  prevented  by  the  will  and  at  the  option 
of  another  who  has  no  interest  in  it.  The  claim  is  against  all  rea- 
son and  justice.  When  the  law  makes  stock  personal  property,  it 
clothes  it  with  all  the  incidents  of  personal  property,  and  the  owner 
has  full  dominion  over  it  and  may  dispose  of  it  at  will.  That  such 
a  by-law  as  that  under  consideration  is  void  as  against  public  policy 
nearly  all  the  authorities  seem  to  hold." 

d.  Caimot  Vest  Corporation  With  a  Judicial  Discretion. — Neither 
do  these  requirements  of  a  corporation  to  keep  a  record  of  all  trans- 
fers clothe  it  with  judicial  discretion;  and  a  by-law  leading  to  such 
an  extreme  is  of  no  force  or  effect.  The  corporation  cannot  inquire 
into  the  merits  of  the  transaction  as  between  the  vendor  and  vendee^ 
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or  assignor  and  assignee.  It  has  simply  a  plain  ministerial  duty  to 
perform  of  making  a  clerical  record  of  the  title  to  so  many  shares 
of  its  capital  stock.  So  when  a  demandant  for  a  transfer  presents 
a  prima  facie  case,  the  corporation  is  not  justified  in  inquiring  fur- 
ther. Neither  should  it  refuse  on  its  own  motion  to  make  the  trans- 
fer of  stock:  Sylvania  &  G.  E.  Co.  v.  Hoge,  129  Ga.  734,  59  S.  E.  806; 
Mundt  V.  Commercial  Nat.  Bank,  36  Utah,  90,  ante,  p.  1023,  99  Pac. 
454;  O'Neil  v.  Wolcott  Min.  Co.,  174  Fed.  527,  98  C.  C.  A.  309. 

e.  When  May  Befuse  to  Transfer. — A  corporation  may  refuse  to 
make  a  transfer  to  save  itself  from  loss  or  to  protect  itself  against 
fraud;  but  such  refusal  must  be  based  upon  a  substantial  legal  or  equi- 
table right,  and  cannot  be  justified  upon  the  mere  requirements  of  a  by- 
law: Taflft  V.  Presidio  &  Ferries  Co.  (Cal.),  22  Pac.  485;  Helm  v. 
Swiggett,  12  Ind.  194;  Holbrook  v.  New  Jersey  Zink  Co.,  57  N.  Y. 
616;  In  re  EZlause,  67  Wis.  401,  29  N.  W.  582;  Miller  v.  Houston  City 
St.  Ry.  Co.,  55  Fed.  366,  5  C.  C.  A.  134. 

f.  When  must  Transfer. — A  transfer  of  the  stock  of  a  corporation 
free  from  fraud  must  be  recognized  and  made  a  matter  of  record 
in  its  books  as  an  obligation  on  its  part  legally  due  to  the  owner  of 
its  stock.  HoTv^  he  came  by  it,  if  he  holds  the  legal  evidence  of  its 
ownership,  is  not  a  matter  for  the  company  to  inquire  into;  but  upon 
the  presentation  of  his  legal  right  to  the  stock,  it  becomes  the  duty 
of  the  company  to  make  the  transfer  on  its  books,  even  though  its 
by-laws  may  not  have  been  followed.  The  legal  rights  of  the  owner 
of  corporate  stock,  as  guaranteed  to  him  by  the  law  of  personal 
property,  are  paramount  to  any  ^y-law  or  rule  of  the  company  tend- 
ing to  deprive  him  of  its  full  enjoyment:  Cushman  v.  Thayer  Mfg. 
Co.,  76  N.  Y.  365,  32  Am.  Eep.  315. 

g.  Effect  of  Absence  of  By-laws,  etc. — Even  where  neither  the 
statute,  charter  nor  by-law  of  a  corporation  purports  to  require  that 
stock  be  transferred  on  the  books  of  the  company,  a  mod*  or  form 
of  conveyance  suflScient  in  law  to  transfer  the  absolute  title  to  the 
assignee  entitles  such  assignee  to  all  the  rights  of  the  assignor,  just 
as  if  the  certificate  of  shares  stood  in  the  assignee's  name:  Sylvania 
&  G.  R.  Co.  v.  Hoge,  129  Ga.  734,  59  S.  E.  8t)6. 

n.    Duty  of  Corporations  to  Register  Transfers  on  Their  Books. 

a.  Duty  in  GeneraL — In  the  light  of  established  business  methods 
and  the  law  applicable  thereto,  it  is  clearly  the  duty  of  corporations, 
when  required  so  to  do,  to  make  due  and  legal  transfer  of  all  their 
stock  sold  and  assigned.  And  in  the  absence  of  some  legal  reason 
for  not  so  doing  they  cannot  escape  performing  this  purely  minis- 
terial act.  So  where  there  is  a  valid  sale  of  stock,  and  a  bona  fide 
owner  presents  his  certificate  to  the  company  and  demands  a  regis- 
tration of  his  shares,  the  corporation  is  legally  bound  to  recognize  his 
ownership  and  to  make  due  transfer  of  such  stock,  in  his  name,  on 
its  books;  Duke  v.  Cahawba  Nav.  Co.,  10  Ala.  82,  44  Am.  Dec.  472; 
American  Asylum  v.  Phoenix  Bank,  4  Conn.  172,  10  Am.  Dec.  112; 
Bank  of  Culloden  v.  Bank  of  Forsyth,  120  Ga.  575,  102  Am.  St. 
Rep.  115,  48  S.  E.  226;  Boone  v.  Van  Gorder,  164  Ind.  499,  108  Am. 
St.  Rep.  314,  74  N.  E.  4;  Fitzhugh  v.  Bank  of  Shepherds ville,  3  T.  B, 
Mon.  126,  16  Am.  Dec.  90;  Bates  v.  Androscoggin  &  C.  R.  Co.,  49  Me. 
491;  Victor  G.  Bloede  Co.  v.  Bloede,  84  Md.  129,  57  Am.  St.  Rep, 
373,  34  Atl.  1127,  33   L.  R.  A.  107;   Baldwin  v.  Canfield,  26  Minn. 
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43,  1  N.  W.  261,  26  Minn.  61,  1  N.  W.  276;  Stonewine  Co.  v.  Part- 
ridge, 8  Mo.  App.  580;  Westminster  Nat.  Bank  v.  New  England  Elec- 
trical Works,  73  N.  H.  465,  111  Am.  St,  Eep.  637,  62  Atl.  971,  3 
L.  E.  A.,  N.  S.,  551;  Broadway  Bank  v.  McGrath,  13  N.  J.  Eq.  24; 
Snyder  v.  Charleston  &  S.  Bridge  Co.,  65  W.  Va.  1,  131  Am.  St. 
Eep.  947,  63  S.  E.  616. 

b.  Right  to  Damages  No  Excuse  for  Refusal. — It  cannot  be  said 
that  because  the  owner  of  stock  can  maintain  an  action  for  dam- 
ages that  this  is  his  only  remedy,  and  that  for  this  reason  a  cor- 
poration may,  or  may  not,  make  the  necessary  transfer  on  its  books. 
On  this  point,  in  Wilson  v.  Atlantic  &  St.  Lawrence  Ey.  Co.  (D.  C), 
2  Fed.  459,  being  a  case  where  the  owner  of  a  share  of  stock  was 
adjudged  a  bankrupt  and  had  fled  the  jurisdiction,  taking  the  certificate 
with  him,  and  the  company  refused  to  make  a  transfer  of  the  stock  on 
its  books  to  his  assignee  in  bankruptcy,  the  court  said:  "That  this 
complainant  could  have  sustained  an  action  at  law  to  recover  the 
dividends  unpaid  and  damages  sustained  by  the  refusal  of  the  com- 
pany to  issue  a  new  certificate  may,  for  the  present  hearing,  'be 
conceded;  although  in  2  Bing.  391,  the  court  restricted  the  damages 
to  the  dividends,  holding  that  as  the  stock  belonged  to  the  plaintiff, 
he  could  not  recover  its  value;  but  if  the  value  of  the  stock  is  to 
be  taken  as  the  rule  in  determining  the  damages,  it  would  be  of  so 
uncertain  a  nature,  changing  from  day  to  day  with  the  market, 
that  a  party  ought  not  to  be  compelled  to  pursue  that  remedy." 
Upon  the  company  refusing  to  issue  a  new  certificate  and  to  make 
the  transfer  required  by  law  further  on  in  the  decision,  and  partly 
quoting  from  Best,  C.  J.,  the  court  continued:  "A  title  to  stock  in 
the  abstract,  without  a  legal  evidence  of  such  title,  without  the 
power  of  sale,  or  of  obtaining  dividends,  is  not  the  ownership  which 
the  complainant  should  enjoy,  and  of  which  he  has  been  deprived 
by  the  corporation  denying  his  right  to  the  stock." 

c.  When  Justified  in  Refusing. — A  corporation  is  justified  and  may 
refuse  to  make  a  transfer  of  stock  on  its  books,  when  it  has  a 
valid  lien  against  the  stock,  or  if  it  has  good  reason  to  believe  that 
a  fraud  or  unlawful  design  is  intended,  in  an  illegal  manner  against 
it,  and  where  a  third  person  has  notified  the  company  of  a  better 
right:  Isbell  v.  Graybill,  19  Colo.  App.  508,  76  Pac.  550;  Eussell  v. 
Easterbrook,  71  Conn.  50,  40  Atl.  905;  Spellissy  v.  Cook  &  Bernheraer 
Co.,  68  N.  Y.  Supp.  995,  58  App.  Div.  283. 

1.  Lien,  When  Will  Justify  Refusal  to  Transfer. — To  furnish  a 
justification  for  refusing  to  register  a  transfer  on  the  books  of  a 
corporation,  on  a  claim  to  a  lien  on  such  stock  for  a  debt  due 
from  the  registered  owner,  such  lien  must  be  a  legal  and  valid  one, 
and  of  such  a  status  as  to  furnish  notice  to  purchasers  of  the  stock. 

A  statutory  grant  in  a  charter,  providing  a  lien  in  favor  of  the 
corporation  on  the  stock  of  its  stockholders  "for  any  debt  or  lia- 
bility of  such  stockholder  to  the  corporation,"  amounts  to  a  general 
lien  for  debts  due  from  the  debtor  stockholder  to  the  company 
prior  to  his  assignment:  Mobile  Mut.  Ins.  Co.  v.  Cullom,  49  Ala.  558. 
In  Alabama  a  code  provision,  section  1674  (1893),  declares  that 
every  private  corporation  shall  have  a  lien  on  the  shares  of  its 
stockholders  for  any  debt  or  liability  incurred  to  it  by  a  stock- 
holder, before  notice  of  a  transfer  or  of  a  levy  on  such  stock. 
This  was   construed   to   apply   to   debts   or   liabilities   incurred   prior 
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to  its  enactment:  Birmingham  Trust  &  Savings  Co.  v.  East  Lake 
Land  Co.,  101  Ala.  304,  13  South.  72.  Under  restrictions  prohibiting- 
corporations  from  selling  and  buying  stock  one  to  the  other,  in  case 
of  a  transfer  of  stock  between  corporations  under  such  prohibition, 
they  acquire  no  lien,  as  such  transaction  is  void,  and  an  action 
could  not  be  maintained  to  enforce  it:  Lanier  Lumber  Co.  v.  Rees,, 
103  Ala.  622,  49  Am.  St.  Eep.  57,  16  South.  637. 

In  the  absence  of  a  contract  a  corporation  has  no  special  seller's, 
lien:  Lankershim  Ranch  Land  &  Water  Co.,  82  Cal.  600,  23  Pae. 
134.  Power  by  a  charter  or  by  general  lien  to  a  corporation  to- 
regulate  transfers  of  its  stock,  or  to  vest  the  control  of  its  stock 
and  the  management  of  its  affairs  in  a  board  of  directors,  or  the 
granting  of  general  powers  to  pass  by-laws  for  the  management  of 
its  affairs  and  the  control  of  its  property,  does  not  authorize  a  cor- 
poration to  adopt  a  by-law  creating  a  lien  on  the  corporate  stock  of 
a  stockholder  indebted  to  the  corporation:  Anglo-California  Bank  v. 
Granger's  Bank,  63  Cal.  359;  Bank  of  Attica  v.  Manufacturers'  and 
Traders'  Bank,  20  N.  Y.  501;  Rosenbuck  v.  Salt  Springs  Nat.  Bank, 
53  Barb.  495;  DriscoU  v.  West,  Bradley  &  Carry  Mfg.  Co.,  59  N.  Y.. 
96.  A  lien  is  good  if  provided  for  in  the  stock  certificate,  although, 
the  by-laws  and  charters  are  silent  on  the  subject:  Vansonds  v. 
Middlesex  County  Bank,  26  Conn.  144.  And  a  lien  provided  for  by 
statute  is  good  without  being  stated  in  the  certificate  if  the  statute 
creating  the  lien  does  not  require  it:  First  Nat.  Bank  v.  Hartford 
Life  &  Annuity  Ins.  Co.,  45  Conn.  22. 

2.  Sufacient  Grant  of  Power  to  Create  Lien  Against  Stock. — Power 
to  a  corporation  to  make  by-laws  to  regulate  its  affairs  and  to  pre- 
scribe rules  for  the  management  of  its  business  is  a  suflScient  grant 
to  justify  a  by-law  creating  a  lien  on  the  stock  of  its  debtor  stock- 
holders: McDowel  V.  Bank  of  Willmington  &  Brandy  wine,  1  Har.. 
(Del.)  27;  Police  Jury  v.  Duvalde,  22  La.  Ann,  107;  Atchinson 
County  V.  Dudfee,  118  Mo.  431,  24  S.  W.  133;  Young  v.  Vaugh,  23 
N.  J.  Eq.  325;  Reading  Trust  Co.  v.  Reading  Iron  Works,  137  Pa. 
282,  21  Atl.  169,  170;  Lockwood  v.  Mechanics'  Nat.  Bank,  9  E.  L 
308,  11  Am.  Rep.  253.  A  provision  in  a  stock  certificate,  transferable 
only  in  person  or  by  attorney  at  the  office  of  the  company,  does  not 
of  itself  create  a  lien:  Buena  Vista  Loan  &  Sav.  Bank  v.  Grier,  114 
Ga.  398,  40  S.  E.  284. 

A  transferee  takes  subject  to  a  lien  if  declared  in  the  certificate,, 
but  the  mere  statement  only  transferable  on  the  books  of  the  com- 
j)any,  in  person  or  by  attorney,  does  not  charge  the  transferee  with 
notice:  Bank  of  Culloden  v.  Bank  of  Forsyth,  120  Ga.  575,  102  Am. 
St.  Rep.  115,  48  S.  E.  226.  If  an  assignee  of  a  bank  stock  certificate, 
who  is  indebted  to  the  bank,  transfers  it  to  a  third  person  without 
registering  his  transfer  on  the  bank's  books,  the  bank  has  no  lien 
against  the  third  person:  Helm  v.  Swiggett,  12  Ind.  194.  There  is 
no  lien,  implied  or  otherwise,  unless  provided  for  by  statute,  charter, 
by-law,  or  express  contract  or  pledge:  Farmers'  Bank  v.  Wasson,  48 
Iowa,  336,  30  Am.  Rep.  398;  Dana  v.  Brown,  1  J.  J.  Marsh.  304; 
Gemmell  v.  Davis,  75  Md.  546,  32  Am.  St.  Rep.  412,  23  Atl.  1032; 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90,  19  Am.  Dec.  306;  Herrick 
V.  Humphrey  Hardware  Co.,  73  Neb.  809,  119  Am.  St.  Rep.  917, 
103  N.  W.  685,  11  Ann.  Cas.  201;  Godfrey  v.  Pell,  17  Jones  &  S.- 
226;  Heart  v.  State  Bank,  17  N.  C.  111. 
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A  corporation's  lien  cannot  prevent  a  transfer  free  from  sucli 
lien  to  one  without  notice:  Butler  v.  Montgomery  Grain  Co.,  85  Mo. 
App.  50;  Morrison-Wentworth  Bank  v.  Kerdolff,  75  Mo.  App.  297. 
A  lien  may  be  created  by  agreement,  so  that  the  lien  debtor  cannot 
transfer  his  stock  until  the  debt  is  paid:  Buckmaster  v.  Consumers' 
Ice  Co.,  5  Daly,  313.  But  a  corporation  cannot,  by  by-law,  take 
away  the  existing  power  of  a  delinquent  stockholder,  to  transfer  or 
to  vote  his  stock:  Kinnan  v.  Sullivan  County  Club,  26  App.  Div.  213, 
50   N.   Y.   Supp.   95. 

A  charter  provision  that  the  corporation  shall  have  the  first  lien 
on  all  stock  owned  by  its  debtor  gives  the  corporation  a  lien  from 
the  creation  of  the  debt  and  not  merely  from  the  time  it  becomes 
due:  Dower  v.  Bank  of  Zanesville,  Wright  (Ohio),  477.  But  shares 
transferred  before  incurring  the  indebtedness,  without  transfer  on  the 
books,  convey  the  equitable  title,  and  the  lien  does  not  attach: 
Conant  v.  Reed,  1  Ohio  St.  298.  And  a  statement  of  lien  claim 
in  the  certificate  is  notice  to  the  purchaser,  and  he  cannot  secure  a 
transfer  on  the  company's  books  while  his  vendor's  debt  remains 
unpaid:  Stafford  v.  Produce  Exch.  Banking  Co.,  16  Ohio  Cir.  Ct.  50,, 
8  Ohio  Dec.  453.  Where  a  lien  extends  to  all  debts,  it  covers  all 
the  stock,  regardless  of  the  amount  of  the  debt:  Eogers  v.  Hunting- 
ton Bank,  12  Serg.  &  E.  77;  Sewall  v.  Lancaster  Bank,  17  Serg.  & 
E.  285.  But  this  does  not  give  a  bank,  even  by  agreement,  a  lien 
on  a  retained  balance  of  shares  for  the  debts  of  a  licensed  stock- 
holder:  Presbyterian   Congregation  v.   Carlisle   Bank,   5   Pa.   345. 

In  case  of  the  reorganization  of  a  bank,  a  resolution  determining 
that  those  indebted  to  the  bank  must  first  pay  such  debt  before 
they  can  acquire  new  stock,  and  that  the  new  stock  may  be  applied 
in  payment  of  such  debt  creates  a  lien:  Reading  Trust  Co.  v.  Read- 
ing Iron  Works,  137  Pa.  282,  21  Atl.  169,  170.  A  transferee  takes 
subject  to  lien:  Sproul  v.  Standard  Plate  Glass  Co.,  201  Pa.  103, 
50  Atl.  1003;  Herdegen  v.  Colzhausen,  70  Wis.  589,  36  N.  W.  3S5.  A 
lien  specified  to  be  for  a  specific  debt  does  not  apply  to  any  other 
debt:  Petersburg  Sav.  &  Inv.  Co.  v.  Lunsden,  75  Va.  327;  Shenandoah. 
Val.  E.  Co.  v.  Griffith,  76  Va.  913. 

d.  Refusals  to  Transfer  not  Based  on  a  Claim  of  Lien. — A  cor- 
poration is  justified  in  refusing  to  register  a  transfer  of  stock  upon 
its  books  when  it  is  reasonably  certain  to  it  that  the  claimant  ac- 
quired the  stock  without  consideration,  and  solely  for  the  express 
purpose  of  obtaining  control  of  the  corporation  to  the  exclusion  of 
all  other  interested  persons  therein,  or  where  it  knows  that  a  fraud 
is  intended  against  it,  or  where  a  third  party  has  notified  the  com- 
pany of  a  claim  to  a  better  right,  or  where  the  transfer  would  be 
in  violation  of  its  own  charter:  Isbell  v.  Graybill,  19  Colo.  App.  508, 
76  Pac.  550;  Eussell  v.  Easterbrook,  71  Conn.  50,  4t)  Atl.  905;  Spellissy 
v.  Cook  &  Bernhemer  Co.,  58  App.  Div.  283,  68  N.  Y.  Supp.  995;  Gould 
v.  Head,  41  Fed.  240. 

If  a  corporation  discovers  criminal  or  fraudulent  conduct  on  the 
part  of  its  transfer  agent,  in  wrongfully  issuing  stock,  it  has  a 
right,  for  its  own  protection,  to  delay  the  making  of  transfers  on 
its  books  until  it  has  a  reasonable  time  in  which  to  investigate  and 
adjust  the  affairs  of  the  company:  Bridgeport  Bank  v.  New  York 
&  N.  H.  R.  Co.,  30  Conn.  231.  And  a  corporation  is  not  obliged  to 
register  a  transfer  of  stock  issued  in  violation  of  its  Charter:  People 
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V.  sterling  Bnrial  Case  Mfg.  Co.,  82  HI.  457.  Also  where  a  corpora- 
tion's o£Scers  have  good  reason  to  doubt  the  genuineness  of  the 
power  of  attorney,  it  may  refuse  to  register  the  transfer  until  satis- 
fied respecting  such  power:  Chew  v.  Bank  of  Baltimore,  14  Md.  299; 
or  where  a  judgment  creditor  obtains  an  injunction  in  a  proceeding 
supplemental  to  execution  on  a  judgment  against  the  assignor,  re- 
straining the  corporation  from  making  such  transfer  to  the  judgment 
debtor's  assignee:  Purchase  v.  New  York  Exchange  Bank,  3  Rob.  164. 

In  Eice  v.  Rockefeller,  56  Hun,  516,  9  N,  Y.  Supp.  866,  being  an 
action  in  equity  seeking  to  compel  a  transfer  of  shares  of  stock  In 
the  Standard  Oil  Company,  the  excuse  interposed  by  the  company 
was  that  the  claimant  was  a  rival,  and  had  purchased  the  stock 
with  hostile  intent.  Upon  this  point  the  case  turned,  and  the  court 
of  general  term  disposed  of  it  without  granting  the  relief,  on  the 
ground  that  equity  will  not  intervene  where  the  evidence  discloses 
the  existence  of  a  question  of  right  based  upon  a  contention  of  facts 
between  the  parties,  but  will  leave  rivals  with  hostile  intent  to  their 
remedy  at  law. 

Later,  in  134  N.  Y.  174,  30  Am.  St.  Eep.  658,  31  N.  E.  907,  17 
L.  E.  A.  237,  the  same  case  was  again  passed  upon,  and  the  relief 
granted  on  the  theory  that  motive  was  not  a  proper  question  of 
inquiry  for  the  court  so  long  as  the  acts  complained  of  were  not  in 
themselves  illegal. 

e.  When  hot  Justified  in  Befusing. — ^In  the  absence  of  a  valid 
lien,  or  knowledge  of  fraud  or  unlawful  design  against  it,  a  corpora- 
tion is  not  justified  in  refusing  to  register  a  transfer  of  stock,  when 
requested  so  to  do,  by  a  bona  fide  owner  thereof,  who  presents  his 
certificate  or  other  proper  evidence  of  ownership,  and  the  company 
has  no  just  claim  against  the  stock:  Richardson  v.  Longmont  Supply 
Ditch  Co.,  19  Colo.  App.  483,  76  Pac.  546;  Semo  v.  Union  Premium 
&  Mercantile  Co.,  115  Mo.  App.  685,  92  S.  W.  507;  White  River 
Sav,  Bank  v.  Capital  Sav.  Bank  &  Trust  Co.,  77  Vt.  123,  107  Am. 
St.  Rep.  754,  59  Atl.  197;  London,  Paris  &  American  Bank  v.  Aron- 
stein,  117  Fed.  601,  54  C.  C,  A.  663.  The  fact  that  a  demandant 
for  a  registration  of  a  transfer  has  obtained  the  stock  from  the  prior 
owner  through  an  illegal  gambling  contract  will  not  justify  the  cor- 
poration in  refusing  to  accede  to  his  demand,  unless  the  transaction 
is  repudiated  by  the  former  holder:  Miller  v.  Houston  City  St.  Ry. 
Co.,  55  Fed.  366,  5  C.  C.  A.  134,  13  U.  S.  App.  57.  A  company  can- 
not justify  itself  for  refusing  to  register  a  transfer,  demanded  by 
an  assignee,  because  of  an  agreement  with  the  assignor  that  he 
would  not  sell  the  stock  to  a  third  person:  Gould  v.  Head,  41  Fed. 
240.  In  the  absence  of  a  personal  claim  to  the  stock  by  the  pledgee, 
the  mere  existence  of  the  pledge  will  not  justify  or  serve  as  an 
excuse  for  a  corporation  in  refusing  to  allow  the  sheriff  to  register 
a  transfer  of  the  stock  to  a  purchaser  at  execution  sale:  State  v. 
First  Nat.  Bank,  89  Ind.  302.  That  a  by-law  was  not  complied  with, 
or  that  some  of  its  oflScers  were  incapacitated  at  the  time  of  de- 
manding a  transfer  on  the  books,  will  not  serve  as  an  excuse,  or 
justify  the  company  in  refusing  to  register  the  transfer  for  the 
assignee:  Bond  v.  Mt.  Hope  Iron  Co.,  99  Mass.  500,  97  Am.  Dec.  49, 

Neither  will  the  service  of  an  attachment  on  a  corporation  after 
a  transfer,  in  a  suit  against  the  assignor,  excuse  the  company  for 
refusing  to  recognize  the  ownership  of  the  assignee:  De  Comean  v. 
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Guild  Farm  Oil  Co.,  3  Daly,  218.  To  justify  a  corporation  in  refus- 
ing to  register  a  transfer  because  of  a  claim  by  a  third  person  against 
the  assignor,  such  claim  must  be  based  upon  a  substantial  legal 
right,  and  the  mere  notice  by  a  third  person  that  he  questions  the 
right  of  the  legal  owner  to  make  the  transfer  and  that  such  right 
will  be  contested,  is  not  sufficient  to  excuse  the  company  for  refus- 
ing to  make  the  transfer  on  its  books,  upon  demand  by  the  assignee 
and  after  a  reasonable  time  has  elapsed  and  no  contest  has  been 
instituted:   State  v.  Mclver,  2  S.  C.  25. 

Other  things  being  regular,  a  registration  of  a  transfer  on  the 
company's  books  cannot  be  denied,  merely  upon  a  suspicion  that  the 
motives  or  purposes  of  the  parties  are  improper,  or  even  where  it 
fears  the  change  of  ownership  may  work  an  injury  to  it,  or  that  of 
some  other  association:  State  v.  Mclver,  2  S.  C.  (2  Eich.)  25.  Stock 
bought  at  execution  sale  must  be  transferred  by  the  company  on  its 
books  to  the  purchaser.  An  assignment  by  the  debtor  after  the  judg- 
ment cannot  affect  the  prior  judgment  lien,  nor  serve  as  an  excuse 
for  a  refusal  to  register  the  stock  on  its  books  in  the  name  of  the 
execution  sale  purchaser:  Memphis  Appeal  Pub.  Co.  v.  Pike,  9  Heisk. 
697. 

m.    Eight  of  Owner  of  Stock  to  Bequire  Transfer  to  be  Made. 

a.  Right  in  General. — A  duty  imposed  on  one  implies  a  right  in 
another  to  require  that  duly  performed.  It  is  the  unquestioned  right 
of  a  stock  owner  to  exact  of  a  corporation  that  it  make  a  transfer 
of  the  shares  of  its  stock  he  owns  in  its  books.  This  is  necessary 
to  complete  his  title,  so  his  control  of  it  cannot  be  questioned.  With- 
out this,  he  is  deprived  of  that  full  and  free  use  of  his  property 
that  the  law  says  he  is  entitled  to.  Being  entitled  to  dividends, 
if  the  corporation  refuses  to  officially  recognize  his  ownership,  he  is 
powerless  to  collect,  without  the  aid  of  a  court  to  enforce  payment. 
And  without  a  perfect  title  his  property  is  of  little  marketable  value. 
Yet  it  is  his  property  as  against  the  world,  to  dispose  of  at  will. 
With  the  possession  of  the  evidence  of  his  title,  the  world  has  a 
right  to  consider  him  the  absolute  owner,  and  the  law  will  protect 
the  rights  of  third  parties  dealing  with  him  on  this  supposition. 
The  public  has  a  right  to  presume,  and  to  act  upon  the  presumption, 
that  a  corporation  has  done  its  duty  as  to  its  outstanding  stock  in 
the  hands  of  an  owner;  and  that  his  rights  have  been  duly  recog- 
nized in  its  books.  A  certificate  of  stock,  being  clothed  with  all 
the  incidents  of  personal  property  and  in  the  possession  of  the  claim- 
ant, rests  in  him  the  supreme  right  to  require  any  act  performed, 
capable  of  performance,  necessary  to  make  his  title  perfect.  Were 
this  not  so,  it  would  be  equivalent  to  vesting  power  in  a  corpora- 
tion to  nullify  every  certificate  of  its  stock,  and  itself  reap  the  bene- 
fits: Pease  v.  Chicago  Crayon  Co.,  235  Dl.  391,  85  N.  E.  619,  18  L. 
R.  A.,  N.  S.,  1158,  14  Ann,  Cas.  263;  Everett  v.  Farmers'  &  Mer- 
chants' Bank  of  Elm,  82  Neb.  191,  117  N.  W.  401,  20  L.  R.  A.,  N.  S.,  996; 
Central  Savings  Bank  v.  Smith,  43  Colo.  90,  95  Pac.  307;  Snyder  v. 
Charleston  &  S.  Bridge  Co.,  65  W.  Va.  1,  131  Am.  St.  Rep.  947,  63 
S.  E.  616;  Sheppard  v.  Rockingham  Power  Co.,  150  N.  C.  776,  64  S. 
E.  894;  Merchants'  Nat.  Bank  of  Baltimore  v,  Williams,  110  Md. 
334,  72  Atl.  1114;  Mundt  v.  Commercial  Nat.  Bank  of  Ogden,  35  Utah, 
90,  ante,  p.  1023,  99  Pac.  454;  Ryan  v.  Martin,  165  Fed.  765. 


1036  136  American  State  Reports.  [Utah, 

b.  Necessity — ^Right  to  Dividends. — A  purchaser  of  stock  acquires 
no  better  title  than  the  vendor  possessed,  and  hence  takes  a  certifi- 
cate subject  to  all  the  equities  existing  against  the  assignor.  Until 
a  transferee  of  stock  has  no  transfer  registered  on  the  books  of  the 
corporation  he  is  not  a  stockholder  in  the  sense  necessary  to  enable 
him  to  collect  dividends.  If  the  stock  stands  in  the  name  of  the 
assignor,  that  is  prima  facie  evidence  that  he  is  the  owner:  Glenn 
V.  Liggett,  47  Fed.  472;  New  Hampshire  Cent.  E.  R.  v.  Johnson,  30 
N.  H.  390,  64  Am.  Dec.  300.  Dividends  are  paid  to  the  owner  of 
stock  at  the  time  of  declaring  the  dividend:  Clark  v.  Campbell,  23 
Utah,  569,  90  Am.  St.  Eep.  716,  65  Pac.  496,  54  L.  E.  A.  508.  This 
puts  the  burden  of  proof  on  the  assignee  to  show  that  he  is  in  fact 
the  owner  of  the  stock. 

c.  Bight  to  Vote. — A  register  of  a  stock  owner's  transfer  on  the 
stock-books  of  the  company  is  necessary  as  evidence  of  his  right  to 
vote:  People  v.  Eobinson,  64  Cal.  373,  1  Pac.  156;  State  v.  Ferris, 
42  Conn.  560;  Becket  v.  Houston,  32  Ind.  393;  Mounsseaux  v.  Urqu- 
hart,  19  La.  Ann,  482;  Morrill  v.  Little  Falls  Mfg.  Co.,  53  Minn.  371, 
55  N.  W.  547,  21  L.  E.  A.  174;  Eeynolds  v.  Bridenthal,  57  Neb.  280, 
77  N.  W.  658;  Haskell  v.  Eead,  68  Neb.  107,  93  N.  W.  997,  96  N.  W. 
1007;  In  re  Leslie,  58  N.  J.  L.  609,  33  Atl.  954;  In  re  Delaware  Eiver 
&  A.  E.  Co.,  76  N.  J.  L.  163,  68  Atl.  1104;  Canadian  Imp.  Co.  v. 
Lea  (N.  J.),  69  Atl.  455;  People  v.  Tibbets,  4  Cow.  358;  In  re  Long 
Island. E.  Co.,  19  Wend.  37,  32  Am.  Dec.  429;  Hoppin  v.  Buffum,  » 
E.  L  513,  11  Am.  Eep.  291. 

d.  Registration  Necessary  to  Perfect  Title, — Where  it  is  provided 
that  transfers  of  stock  can  only  be  made  on  the  books  of  the  com- 
pany, it  is  necessary  that  this  be  done  to  perfect  the  title.  The 
weight  of  authority  holds  that  until  this  is  done,  the  vendee  or  as- 
signee acquires  only  an  equitable  title  as  against  third  persons,  sub- 
ject, in  most  cases,  to  all  the  equities  existing  against  the  prior  holder 
and  to  such  claims  as  the  corporation  may  legally  hold  against  the 
stock:  Union  Bank  v.  Laird,  2  Wheat.  390,  4  L.  ed.  269;  Brown  v. 
Adams,  Fed.  Cas,  No.  1986,  5  Biss.  181;  Duke  v,  Cahawba  Nav.  Co., 
10  Ala.  82,  44  Am,  Dec,  472;  Kellogg  v,  Stockwell,  75  111.  68;  Bruce 
v.  Smith,  44  Ind.  1;  Boone  v.  Van  Gorder,  164  Ind.  499,  108  Am.  St. 
Eep.  314,  74  N.  E.  4;  Bates  v.  Androscoggin  &  C.  E.  Co.,  49  Me.  491; 
Swift  V.  Smith,  65  Md,  428,  57  Am.  Rep.  336,  5  Atl.  534;  Bloede  Co. 
v,  Bloede,  84  Md,  129,  57  Am.  St.  Eep.  373,  34  Atl.  1127,  33  L.  E. 
A.  107;  Baldwin  v.  Canfield,  26  Minn.  43,  62,  1  N.  W.  261,  585;  St. 
Louis  Stoneware  Co.  v.  Partridge,  8  Mo.  App.  580;  Westminster  Nat. 
Bank  v.  New  England  Electrical  Works,  73  N.  H.  465,  111  Am.  St. 
Eep.  637,  62  Atl.  971,  3  L.  E.  A.,  N.  S.,  551;  Broadway  Bank  v,  Mc- 
Elrath,  13  N.  J.  Eq.  24;  Bank  of  Utica  v.  Smalley,  2  Cow.  770,  14 
Am.  Dec.  526;  New  York  &  N.  H.  E.  Co.  v.  Schuyler,  38  Barb.  534; 
Johnson  v.  Underbill,  52  N.  Y,  203;  Busbane  v,  Delaware  L,  &  W. 
E,  Co.,  94  N.  Y,  204;  Conant  v,  Eeed,  1  Ohio  St.  298;  Hubbard  v. 
Manhattan  Trust  Co.,  87  Fed.  51,  30  C,  C,  A,  520.  In  Becher  v.  Wells 
Flouring  Mill  Co.,  1  McCrary,  62,  1  Fed.  276,  it  was  said  that  an 
assignee  of  a  stock  certificate  is  not  necessarily  a  shareholder,  if  his 
transfer  is  not  registered  on  the  stock-books  of  the  corporation,  when 
such  is  required.  Where  a  by-law  required  that  transfers  should 
be  registered  by  the  clerk  in  the  company's  books,  and  that  no  trans- 
fer should  be  valid  unless  so  registered,  it  was  decided  that  actual 
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registry  of  a  transfer  of  such  stock  is  a  prerequisite  to  the  transfer 
of  title:  Northrop  v.  Newton  &  B.  Turnpike  Co.,  3  Conn.  544.  In 
Shipman  v.  Aetna  Ins.  Co.,  29  Conn.  245,  it  was  decided  that  a  lender, 
who  claimed  a  stock  certificate  as  security  for  a  loan,  but  did  not 
have  the  same  transferred  on  the  company's  books,  upon  the  borrower 
becoming  insolvent,  had  no  lien  on  the  shares  as  against  the  trustee 
in  insolvency.  Where  the  seller  for  value  indorses  authority  upon 
the  scrip  to  the  proper  ofBcer  of  a  railroad  corporation  to  make  a 
transfer  to  the  assignee  on  the  books  of  the  company,  a  complete 
title  to  such  stock  passes  to  the  purchaser  as  against  everybody 
except  the  company:  Ross  v.  Southwestern  R.  Co.,  53  Ga.  514. 

e.  Certificate  not  Necessary  to  Ownership. — Though,  as  a  matter 
of  law,  the  registration  of  a  transfer  controls  and  determines  the 
legal  title,  one  may  be  the  owner  of  stock  without  a  certificate  of 
shares:  Lipscomb's  Admr.  v.  Condon,  56  W.  Va.  416,  107  Am.  St. 
Rep.  938,  49  S.  E.  392,  67  L.  R.  A.  670. 

IV.    Sighta  of  Tliird  Parties  ajid  Creditors. 

a.  Tliird  Parties. — From  the  authorities  cited  in  this  note  it  will 
be  found  that  creditors  and  third  parties  are  fully  protected  in  their 
dealings  with  owners  of  corporatie  stock.  All  decisions  on  the  trans- 
fer of  stock  cited  in  this  note,  either  directly  or  indirectly  pass  upon 
the  rights  of  third  parties  and  creditors,  and  all  are  to  the  same  effect. 
That  is  to  say,  that  whatever  of  title  the  vendor  has  will  be  pro- 
tected in  his  vendee  and  the  rights  of  creditors  are  safeguarded  to 
the  fullest  extent  of  their  legal  rights  in  or  to  the  shares  of  the 
debtor. 

Transfers  are  good  between  the  parties,  though  not  registered  on 
the  books,  and  the  transferee  can  require  the  transfer  to  be  entered 
in  the  corporate  books,  even  after  the  death  of  the  transferrer:  Gulp 
V.  Mulvane,  66  Kan.  143,  71  Pac.  273.  A  bank,  though  not  a  party 
to  the  judgment,  must  make  the  transfer  of  the  stock  in  its  books 
to  the  purchaser  at  the  execution  sale:  Bank  of  Kentucky  r.  Winn, 
110  Ky.  140,  22  Ky.  Law  Rep.  1629,  61  S.  W.  32.  A  purchaser  at 
a  foreclosure  sale  of  stock  is  entitled  to  its  transfer:  Thompson  v. 
Grace,  91  Ark.  52,  134  Am.  St.  Rep.  52,  120  S.  W.  397.  An  execu- 
tor is  entitled  to  a  transfer  of  the  deceased's  stock  as  property  of 
the  estate:  London,  Paris  &  American  Bank  v.  Aronstein,  117  Fed. 
601,  54  C.  C.  A.  663.  A  good  faith  purchaser  of  a  certificate  of 
stock,  even  when  not  transferred  on  the  books  of  the  company,  will 
be  protected  as  against  the  creditors  of  the  vendor,  and  a  court  of 
equity  will  compel  the  transfer  to  be  made  to  him:  Reilly  v.  Absecon 
Land  Co.  (N.  J.),  71  Atl.  248. 

b.  Legatees,  Heirs,  Assignees,  and  Purchasers  at  Execution  Sale. — 
The  mere  holding  of  a  certificate  of  stock  means  but  little,  if  the 
act  necessary  to  make  the  title  to  the  stock  therein  full  and  com- 
plete is  withheld.  Not  only  has  the  owner  this  right,  but  his  lega- 
tees, heirs  or  assigns  are  entitled  to  have  a  transfer  of  the  stock 
for  which  they  hold  the  legal  evidence,  coming  to  them  in  any  of 
the  ways  by  which  personal  property  may  be  owned  or  acquired, 
made  of  record  in  the  books  of  the  corporation.  In  Sargent  v.  Frank- 
lin Ins.  Co.,  8  Pick.  90,  19  Am.  Dec.  306,  it  is  said:  "In  such  cases 
the  legatee,  heir,  or  assignee  woiild  be  entitled  to  have  the  transfer 
made  in  the  books,  and  to  a  certificate  of  his  property."     In  Dickin- 
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son  V.  Central  Nat.  Bank,  129  Mass.  279,  37  Am.  Rep.  351,  being 
a  case  where  a  person  gave  his  note  for  a  loan,  secured  by  a  certifi- 
cate of  stock  in  the  Central  National  Bank,  the  borrower,  who  was 
a  director  in  the  bank,  was  later  adjudged  a  bankrupt.  The  note 
became  due  and  the  holder  sold  the  stock  at  auction,  after  notice  to 
the  maker  and  his  assignee  in  bankruptcy.  The  assignee  in  bank- 
ruptcy demanded  of  the  bank  a  transfer  of  the  stock,  but  the  bank 
made  a  transfer  to  the  purchaser  or  the  auction  sale  instead.  This 
transfer  was  sustained  as  proper,  and  as  being  made  to  the  person 
entitled  thereto. 

Under  statutes  and  conditions  where  stock  is  required  to  be  sold 
at  public  auction,  th«  purchaser  is  entitled  to  have  the  transfer  made 
in  the  books  of  the  corporation  to  him,  and  in  some  jurisdictions, 
the  writ  of  mandamus  will  issue,  to  compel  the  corporation  officer  to 
make  the  transfer,  under  the  theory  that  he  is  for  that  purpose  a 
pro  hac  vice  public  officer:  Bailey  v.  Strobecker,  38  6a.  259,  95  Am. 
Dec.  88;  Indiana  &  I.  C.  Ry.  Co.  v.  McKernan,  24  Ind.  62;  Kahn 
V.  Bank  of  St.  Josepth,  70  Mo.  262;  see  note  to  State  v.  Jumbo  Ex- 
tension Co.,  133  Am,  St.  Eep.  724. 

V.    Application  of  Estopp^. 

The  owner  of  a  certificate  of  stock,  who  has  so  placed  it  in  the 
possession  of  another  that  he  is  able  to  and  does  obtain  a  loan 
thereon,  will  be  estopped  from  asserting  ownership  as  against  the 
creditor  of  the  holder,  even  though  the  owner  may  have  been  de- 
frauded, if  the  creditor  was  without  any  knowledge  of  the  fraud,  or 
the  nature  of  the  holder's  interest  therein.  Where  one  places  his 
shares  of  stock  in  the  hands  of  a  third  person,  under  a  secret  declara- 
tion of  trust,  whereby  and  by  virtue  of  which  the  holder  was  elected 
a  director  of  the  bank,  and  took  the  oath  required  by  the  national 
banking  law,  that  he  was  the  bona  fide  owner  of  the  shares  repre- 
sented by  the  certificate,  the  owner  was  estopped  from  denying  that 
such  actual  holder  was  the  owner  of  the  shares,  as  against  a  creditor, 
who  trusted  the  holder  on  the  faith  of  his  being  such  owner:  Young 
V.  Vough,  23  N.  J.  Eq.  325. 

If  an  owner  of  stock  places  his  certificate  in  the  hands  of  a  broker, 
with  a  power  of  attorney  to  sell,  and  the  broker  pledges  it  to  secure 
his  own  debt,  the  pledgee  being  ignorant  of  the  fraud,  the  owner 
will  be  estopped  from  setting  up  his  ownership  against  such  inno- 
cent pledgee:  Appeal  of  Burton,  93  Pa.  214.  If  one  holding  a 
certificate  of  stock  for  safekeeping,  with  a  blank  power  of  sale  in- 
dorsed thereon,  obtains  credit  on  the  same,  without  knowledge  by 
the  creditor  of  the  nature  of  the  transaction  between  the  holder  and 
the  owner,  the  owner  will  be  estopped  from  setting  up  ownership  to 
the  same  as  against  the  creditor:  Williams  v.  Walker,  9  N.  Y.  St. 
Rep.  60. 

By  statutory  enactment  in  Indiana  (Rev.  Stats.  1881,  see.  4924), 
the  owner  of  shares  of  stock,  who  has  made  an  actual  transfer, 
whereby  an  assignee  is  enabled  to  obtain  credit  thereon,  is  barred 
from  setting  up  his  ownership  as  against  such  creditor:  Hirsch  v. 
Morton,  115  Ind.  341,  17  N.  E.  612.  If  a  corporation  waives  some 
rule,  or  allows  some  act  to  be  done  by  the  purchaser  which  would 
have  defeated  his  purchase  at  the  time  of  the  transaction,  but  is 
not  then  insisted  on  by  the  company,  it  will  be  estopped  from  after- 
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ward  taking  advantage  of  provisions  violated:  Van  Horn  v.  New 
Western  Shingle  Co.,  54  Wash.  117,  103  Pae.  42.  Where  stockholders 
all  agreed  to  a.  sale  of  particular  stock  to  the  company,  they  will 
be  estopped  from  afterward  denying  its  validity:  Clark  v.  E.  E.  Clark 
Mach.  Co.,  151  Mich.  416,  115  N.  W.  416. 

If  in  a  stock  certificate  it  is  stated  that  the  stock  is  fully  paid 
up,  the  corporation  issuing  such  certificate  cannot  deny  the  truth 
of  this  statement,  and  in  a  suit  against  the  company  on  such  certifi- 
cate, it  will  be  estopped  from  denying  the  "paid-up"  declaration: 
Westminster  Nat.  Bank  v.  New  England  Electrical  Works,  73  N.  H. 
465,  111  Am.  St.  Rep.  637,  and  note  at  page  647,  62  Atl.  971,  3  L. 
E.  A.,  N.  S.,  551. 

VI.    Iiiabilities  and  Remedies. 

a.  Generally. — When  a  corporation  refuses  to  register  a  transfer 
of  its  stock,  the  owner  has  two  remedies.  He  may  treat  the  refusal 
as  a  denial  of  his  ownership  and  as  a  conversion  of  his  stock,  and 
maintain  a  suit  to  recover  its  value.  The  right  to  enforce  specific 
performance  is  a  better  remedy  as  being  more  certain,  full  and  com- 
plete and  the  one  most  favored.  But  it  is  not  exclusive  of  an  action 
for  damages,  which  may  be  maintained:  Note  to  State  v.  Jumbo  Ex- 
tension Min.  Co.,  133  Am.  St.  Rep.  729;  London,  Paris  &  American 
Bank  v.  Aronstein,  117  Fed.  601,  54  C.  C.  A.  663.  Equity  having 
jurisdiction  to  compel  a  transfer  to  the  owner,  if  this  cannot  be 
done,  it  will  grant  alternative  relief  by  way  of  damages:  Snyder  v. 
Charleston  &  S.  Bridge  Co.,  65  W.  Va.  1,  131  Am.  St.  Rep.  947,  63 
S.  E.  616. 

b.  Trover. — Where  a  corporation  refuses,  without  excuse  or  right, 
to  register  a  transfer  of  stock,  when  requested  to  do  so  by  a  bona 
fide  owner  thereof,  such  refusal  may  be  treated  as  a  conversion  of 
the  stock,  and  its  value  at  the  time  of  the  conversion  with  interest 
may  be  recovered  in  an  action  at  law:  Ralston  v.  Bank  of  California, 
112  Cal.  208,  44  Pac.  476;  Lewis  v.  Bidwell  Electric  Co.,  141  111.  App. 
33;  Dooley  v.  Gladiator  Consol.  Gold  Min.  Co.,  134  Iowa,  468,  109 
N.  W.  864,  13  Ann.  Cas.  297;  Bank  of  America  v.  McNeil,  10 
Bush,  54;  Plymouth  Bank  v.  Bank  of  Northfolk,  10  Pick.  454;  Her- 
rick  V.  Humphreys  Hardware  Co.,  73  Neb.  809,  119  Am,  St.  Rep.  917, 
103  N.  W,  685,  11  Ann.  Cas.  201;  Rio  Grande  Cattle  Co.  v.  Burns, 
82  Tex.  50,  17  S.  W.  1043;  Gresham  v.  Island  City  Sav.  Bank,  2  Tex. 
Civ.  App.  52,  21  S.  W.  556;  London,  Paris  &  American  Bank  v.  Aron- 
stein, 117  Fed.  609,  54  C.  C.  A.  663. 

c.  Specific  Performance. — The  most  effective  remedy  is  a  suit  in 
equity  for  specific  performance,  or  other  mandatory  relief  to  compel 
registration:  Wetumpka  Bridge  Co.  v.  Kidd,  124  Ala.  242,  27  South. 
431;  Young  v.  New  Standard  Concentration  Co.,  148  Cal.  306,  83  Pac. 
28;  Cahlan  v.  Bank  of  Lassen  County,  11  Cal.  App.  533,  105  Pac. 
765;  Patterson  v.  Farmington  St.  Ry.  Co.,  76  Conn.  628,  57  Atl.  853; 
Thornton  v.  Martin,  116  Ga.  115,  42  S.  E.  348;  Kyellman  v.  Scanadia 
Fisk  Co.,  128  111.  App.  544;  Pease  v.  Chicago  Crayon  Co.,  235  111.  391, 
85  N.  E.  619,  8  L.  R.  A.,  N.  S.,  1158,  14  Ann.  Cas.  263;  Indiana  & 
I.  C.  Ry.  Co.  V.  McKernan,  24  Ind.  62;  Perkins  v.  Lyons,  111  Iowa, 
192,  82  N.  W.  486;  Bank  of  Kentucky  v.  Winn,  110  Ky.  140,  22  Ky. 
Law  Rep.  1629,  61  S.  W.  32;  Chapman  v.  New  Orleans  Gas  Light  & 
Banking  Co.,  4  La.  Ann.  153;  Real  Estate  Trust  Co.  v.  Bird,  90  Md. 
229,  44  Atl.  1048;   Plymouth  Bank  v.  Bank  of  Northfolk,  10  Pick. 
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454;  McLean  v.  Charles  Wright  Medicine  Co.,  96  Mich.  479,  56  N. 
W.  68;  Scherk  v.  Montgomery,  81  Miss.  426,  33  South.  507;  Carroll 
V.  Mullanphy  Sav.  Bank,  8  Mo.  App.  249;  Maitusevitz  v.  Citizens* 
etc.  Tel.  Co.,  19  Mont.  368,  48  Pac.  552;  Westminster  Nat.  Bank  v. 
New  England  Electrical  Works,  73  N.  H.  465,  111  Am.  St.  Rep.  637, 
62  Atl.  971,  3  L.  R.  A.,  N.  S.,  551;  Everett  v.  Farmers'  &  Merchants' 
Bank,  82  Neb.  191,  117  N.  W.  401,  20  L.  E.  A.,  N.  S.,  996;  Archer 
V.  American  Waterworks  Co.,  50  N.  J.  Eq.  33,  24  Atl.  508;  Reilly  v. 
Absecon  Land  Co.  (N.  J.),  71  Atl.  248;  Kane  v.  Bloodgood,  7  Johns. 
Ch.  90,  11  Am.  Dec.  417;  Cushman  v.  Thayer  Mfg.  Jewelry  Co.,  76 
N.  Y.  365,  32  Am.  Rep.  315;  Ernst  v.  Elmira  Municipal  Improve- 
ment Co.,  24  Misc.  Rep.  583,  54  N.  Y.  Supp.  116;  Gilkinson  v.  Third 
Ave.  R.  Co.,  47  App.  Div.  472,  63  N.  Y.  Supp.  792;  Littell  v.  Scran- 
ton  Gas  &  Water  Co.,  42  Pa.  500;  Feckheimer  v.  National  Erick  Bank, 
79  Va.  80. 

Even  though  an  assignee  of  stock  may  maintain  an  action  for  dam- 
ages against  the  company  for  refusing  to  register  his  assignment  on 
its  books,  his  higher  and  greater  right  is  to  acquire  the  evidence  of 
his  ownership  and  the  recognition  of  his  legal  title  to  his  property. 
This  he  may  secure  by  bill  in  equity  for  specific  performance.  In 
Westminster  Nat.  Bank  v.  New  England  Electrical  Works,  73  N.  H. 
465,  111  Am.  St.  Rep.  637,  62  Atl.  971,  3  L.  E.  9,  551,  the  court  said: 
"It  is  also  contended  that  the  plaintiff  is  not  entitled  to  a  decree 
for  specific  performance  since  he  has  a  plain  and  adequate  remedy 
at  law.  In  view  of  the  authorities  to  the  contrary,  that  proposition 
does  not  demand  extended  discussion.  It  is  'contrary  to  the  over- 
whelming weight  of  authority.  An  action  for  damages  does  not 
always  afford  an  adequate  remedy  for  a  refusal  of  a  corporation  to 
recognize  a  person  as  a  stockholder;  and  it  is  well  settled,  therefore, 
that  if  a  corporation  wrongfully  refuses  to  recognize  and  register 
a  valid  transfer  of  stock,  and  issue  a  new  certificate  to  the  trans- 
feree, he  may  maintain  a  bill  in  equity  to  compel  it  to  do  so':  3  Clark 
and  Marshall  on  Private  Corporations,  sec.  605;  1  Cook  on  Corpora- 
tions, sec.  13.  It  is  to  be  observed  that  this  is  not  a  proceeding  to 
compel  a  vendor  of  stock  to  assign  and  deliver  his  certificate  to  the 
vendee  under  a  contract  of  sale:  Eckstein  v.  Downing,  64  N.  H.  248, 
10  Am.  St.  Rep.  404,  9  Atl.  626;  but  to  compel  the  corporation  to 
perform  a  merely  clerical  act  for  the  benefit  of  a  vendee,  who  has 
already  purchased  and  now  holds  the  certificate.  To  deny  him  relief 
by  specific  performance,  upon  the  ground  that  he  could  recover  dam- 
ages at  law,  would  be,  in  effect  to  compel  him  to  sell  what  he  already 
owns  at  such  a  price  as  a  jury  might  think  it  was  worth.  And  espe- 
cially ought  a  court  of  equity  to  decree  specific  performance  when, 
as  in  this  case,  the  real  and  prospective  value  of  the  stock  depends 
upon  the  future  development  and  management  of  the  corporate  en- 
terprise." 

To  deny  specific  performance  would  be  against  public  policy  and 
in  restraint  of  trade;  it  would  also  work  injustice  on  interested  third 
parties  and  the  public,  and  a  court  of  equity  will  compel  a  corpora- 
tion to  make  a  legal  transfer  on  its  books.  Quoting  again  from  In  re 
Klam,  67  Wis.  401,  29  N.  W.  582:  "The  transfer  is  valid  to  all  in- 
tents and  purposes,  as  between  the  parties  without  entry  thereof  in 

the  books   of  the  company But   as  to   third  persons  and  th© 

public,  it  is  void  unless  so  entered  in  the  books." 
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The  court  in  Wilson  v.  Atlantic  &  St.  Lawrence  Ey.  Co.,  2  Fed. 
459,  quoting  from  Redfield  on  Railways,  had  this  to  say:  "In  1  Red- 
field  on  Railways,  157,  it  is  said:  'The  more  effective,  and  at  present 
the  more  usual,  remedy  against  corporations  for  refusing  to  allow 
the  transfer  of  stock  upon  their  books  into  the  real  name  of  the 
owner  is  by  bill  in  equity':  See,  also,  Pratt  v.  Machinists*  Nat.  Bank, 
123  Mass.  110,  and  cases  there  cited.  This  remedy  is  more  complete, 
perfect  and  certain  than  by  an  action  at  law,  and  enforcing  it  can- 
not possibly  injure  the  parties.  The  complainant  obtains  by  the 
decree  just  what  he  is  entitled  to;  the  real  owner  acquires  the  evi- 
dence of  title  to  that  which  is  his  property;  and  to  quote  the  words 
of  Best,  C.  J.,  2  Bing.  391:  'We  cannot  do  justice  to  the  party  unless 
we  hold  these  shares  are  still  his.  Being  his,  if  he  elects  a  remedy 
which  confers  upon  him  the  possession  and  control  of  them,  and  evi- 
dence of  his  interest,  the  court  is  bound  to  sanction  his  election  and 
afford  him  the  necessary  aid  to  obtain  his  property'  ":  State  ▼.  Mclver, 
2  S.  C.  25;  Memphis  Appeal  Pub.  Co.  v.  Pike,  9  Heisk.  697;  Spencer 
V.  Jones,  10  Tex.  Civ.  App.  327,  31  S.  W.  540,  43  S.  W.  556;  Mundt 
V.  Commercial  Nat.  Bank  of  Ogden,  35  Utah,  90,  99  Pae.  454. 

d.  Mandamus. — In  North  and  South  Carolina  mandamus  will  lie 
to  compel  a  corporation  to  register  a  transfer  of  stock  on  its  books: 
Sheppard  v.  Rockingham  Power  Co.,  150  N.  C.  776,  64  S.  E.  894;  State 
V.  Mclver,  2  S.  C.  25.  But  in  State  v.  Carpenter,  51  Ohio  St.  83, 
46  Am.  St.  Rep.  556,  37  N.  E,  261,  it  was  laid  down  that  when  on 
demand  oflScers  of  a  corporation  refuse  to  issue  a  certificate  of  stock 
to  a,  person  entitled  thereto,  the  remedy  is  by  action  for  damages, 
or  to  enforce  the  transfer  and  delivery  of  such  certificate  in  equity, 
rather  than  by  mandamus. 


STATE  V.  DONALDSON. 

[35  Utah,  96,  99  Pac.  447.] 

LARCENY — Fraud  or  Artifice  at  Game  of  Cards. — A  player  at 
cards  who  wins  from  one  of  the  players  by  fraud,  trick  or  artifice,  is 
guilty  of  larceny  of  the  entire  amount,  aJthough  he  intends  to  divide 
it  with  his  confederates  in  the  game.     (p.  1045.) 

LARCENY — Fraud  or  Artifice  at  Game  of  Cards. — A  player  at 
a  game  of  cards  is  guilty  of  larceny  who,  without  his  adversary's 
consent,  takes  the  latter's  money  from  the  table  under  the  pretense 
that  he  has  won  it,  when  the  game  is  fraudulently  conducted,  and 
the  victim  has  no  chance  to  win,  and  is'  the  only  player  risking  any- 
thing,    (p.  1045.) 

CONSPIRACY — Inveigling  Stranger  into  Card  Game. — Where 
a  person  met  two  brothers  on  the  street  who  were  strangers  to  him, 
induced  them  to  go  with  him  to  a  room  where  they  found  two  men 
playing  cards,  and  persuaded  one  of  the  brothers  to  engage  in  a  game 
in  which,  because  of  the  fraud  and  artifice  of  the  others,  he  had  no 
chance  to  win  and  lost  his  money,  and  thereafter  two  pretended 
policemen  were  called  who  demanded  and  took  not  only  the  money 
which  the  victim  lost,  but  also  that  which  he  still  retained,  and  who 
subsequently  divided  the  money  with  the  other  three  men,  these  facts 
justify  a  finding  of  the  existence  of  a  conspiracy,  (p.  1045.) 
Am.  St.  Bep.,  Vol.  136 — 6G 
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S.  A.  King,  for  the  appellant. 

M.  A.  Breeden,  attorney  general,  and  A.  R.  Barnes,  assistant 
attorney  general,  for  the  respondent. 

•''  FRICK,  J.  The  defendant  was  charged,  tried,  con- 
victed, and  sentenced  for  the  crime  of  grand  larceny,  and  now 
presents  the  record  on  appeal. 

The  evidence,  stated  in  condensed  form,  tended  to  establish 
the  following  facts: 

That  the  alleged  crime  arose  out  of  an  alleged  conspiracy 
entered  into  by  several  individuals,  hereafter  referred  to,  by 
means  of  which  two  young  Scotchmen,  while  on  their  way 
from  Scotland  to  Los  Angeles,  on  the  day  of  the  alleged  crime, 
while  stopping  off  at  Salt  Lake  City,  were  deprived  ^*  of 
$10,373.  In  passing  along  the  streets  of  the  city,  they  met 
a  stranger  of  whom  they  made  some  inquiry  with  regard  to 
the  location  of  some  point  in  the  city,  when  he  informed  them 
that  he  was  likewise  a  stranger  in  the  city,  but  at  once  seemed 
to  take  an  interest  in  them.  He  introduced  himself  as  "Mr. 
Morris,"  and,  after  giving  them  somewhat  of  his  history,  in- 
vited them  to  go  with  him  to  a  certain  room  where  he  said 
he  expected  to  meet  a  friend  of  his  uncle.  The  two  brothers 
went  with  him,  and,  when  they  arrived  at  the  room,  Morris 
knocked  at  the  door,  and  after  some  delay  both  he  and  the 
two  young  men  were  admitted  into  the  room  in  which  the  de- 
fendant and  another  (as  they  said)  had  been  engaged  in  a 
game  of  cards.  Morris  introduced  the  two  brothers  by  their 
names  to  the  other  two  who  were  in  the  room,  but  gave  these 
two  fictitious  names.  The  defendant  was  titled  "Doctor," 
and  the  other,  who  was  in  fact  a  brother  of  Morris,  was  in- 
troduced as  a  mining  expert.  The  mining  expert  entered  into 
a  conversation  with  the  two  brothers  about  mines  and  precious 
ores  for  a  short  time,  after  which  he  and  the  defendant  asked 
permission  to  continue  their  game  of  cards,  which  was  given. 
Morris  soon  joined  the  game.  After  he  had  played  some  time, 
he  asked  the  elder  of  the  two  brothers  to  take  his  (Morris') 
place  in  the  game.  The  Scotchman  declined  to  play,  protest- 
ing that  he  knew  nothing  about  the  game.  Morris,  however, 
urged  him  to  play,  stating  that  he  (Morris)  would  show  him 
how,  and  for  that  purpose  offered  the  Scotchman  the  "chips"" 
which  Morris  claimed  he  had  won,  amounting,  as  he  said,  to 
the  value  of  $40.  The  elder  brother  thus  entered  the  game. 
He  was  asked  to  deal  the  cards,  and  did  as  directed  by  deal- 
ing one  card  at  a  time  to  each  player,  and,  as  soon  as  the  first 
card  had  been  dealt,  the  betting  was  started  by  the  defendant.. 
Neither  the  defendant  nor  the  mining  expert  displayed  any 
money,  and,  when  the  bets  had  exceeded  the  amount  of  the 
chips  which  Morris  had  given  to  the  elder  brother,  he  was> 
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urged  by  Morris  to  meet  the  bets  of  the  defendant  and  the 
mining  expert  by  putting  up  money.  When  the  Scotchman 
®*  demurred  to  this,  he  was  told  by  Morris  that  this  was  neces- 
sary in  order  to  avoid  losing  the  amount  that  had  been  staked, 
and  that,  if  it  were  not  done,  Morris'  winnings  would  be  taken 
up  by  the  other  two  players.  When  the  Scotchman  further 
demurred  because  he  alone  was  required  to  put  up  money, 
Morris  pretended  that  he  would  put  up  his  own  money.  To 
this  the  other  objected,  insisting  that,  inasmuch  as  the  Scotch- 
man played  the  hand,  he  should  put  up  his  own  money. 

He  was  finally  persuaded  to  do  so  upon  the  assurance  by 
Morris  that  it  was  necessary  in  order  to  protect  what  was 
already  at  stake,  and  that  the  Scotchman  in  all  events  would 
win  in  the  end  if  he  continued  to  meet  the  bets  as  made  by 
the  other  two,  since  he  held  the  winning  hand.  In  this  way 
the  bets  were  raised  from  time  to  time  until  the  Scotchman 
had  $2,050  on  the  table.  After  that  amount  of  money  was 
on  the  table,  and  five  cards  had  been  dealt  to  each  player, 
the  defendant  claimed  that  he  had  won,  and  took  the  money 
from  the  table  and  put  it  in  his  pocket.  The  Scotchman 
protested,  and  claimed  that  he  was  being  robbed  of  his  money, 
and  asked  his  brother,  who  was  in  the  room  all  of  the  time, 
to  call  a  policeman.  Morris*  at  once  said  that  he  himself 
would  go  for  a  policeman,  and  left  the  room.  Within  a  few 
minutes  thereafter  he  came  back  with  two  others,  who  repre- 
sented themselves  to  be  policemen.  As  soon  as  the  alleged 
policemen  arrived  in  the  room,  the  Scotchman  told  them  his 
troubles,  and  claimed  that  he  was  being  robbed.  After  some 
parley,  the  alleged  policemen  pretended  that  it  was  neces- 
sary for  them  to  search  the  players,  and  all  who  were  engaged 
in  the  game,  including  the  Scotchman,  were  searched.  The 
$2,050  was  given  up  by  the  defendant  to  one  of  the  alleged 
policemen,  who  also  demanded  from  the  elder  brother  the 
balance  of  his  money,  which,  after  some  protest,  was  given 
to  the  alleged  policeman,  amounting  to  $8,373,  and  which  had 
been  displayed  by  the  Scotchman  in  making  the  bets  as  afore- 
said. The  alleged  policemen  gave  the  Scotchman  a  receipt 
therefor,  stating  at  the  time  that  the  ***®  money  so  taken,  in- 
cluding the  $2,050,  would  all  be  accounted  for  when  they 
should  arrive  at  the  police  station,  where  all  were  to  be  taken 
forthwith.  This  receipt  was  produced  at  the  trial  and  intro- 
duced in  evidence.  The  two  alleged  policemen,  however,  did 
not  take  any  of  the  parties  to  the  police  station,  but  the  two 
brothers  were  placed  in  charge  of  a  so-called  deputy  police- 
man, who  trailed  them  around  the  city,  first  under  one  and 
then  under  some  other  pretext,  while  the  others  went  with 
the  alleged  policeman  who  had  the  money,  and  the  defendant 
and  the  mining  expert  were  not  seen  thereafter  by  the  two 
Scotchmen.    After  this  plans  were  at  once  adopted  to  get  the 
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two  brothers  out  of  the  city,  which,  after  considerable  parley, 
was  accomplished,  after  returning  to  them  $1,000  out  of  the 
$10,373,  all  of  which  had  been  taken  from  the  Scotchman,  as 
aforesaid.  The  two  brothers  then  took  the  train  and  went 
on  their  way  to  Los  Angeles,  from  whence  they  thereafter  re- 
turned to  Salt  Lake  City.  The  $9,373  was  afterward  divided 
among  the  two  alleged  policemen,  the  defendant,  and  the  min- 
ing expert.  The  division,  however,  was  not  made  in  equal 
proportions,  but  this  fact  is  not  deemed  material. 

It  further  appeared  from  the  evidence  that,  if  the  three 
players  had  risked  equally  in  the  game,  the  whole  amount 
of  money  staked  would  have  amounted  to  $6,150,  all  of  which 
the  defendant  claimed  to  have  won.  He,  however,  never  asked 
for  nor  received  any  amount  from  the  mining  expert,  who, 
like  the  Scotchman,  would  have  been  loser  in  the  game  to  the 
amount  of  $2,050.  It  further  appeared  that  the  defendant, 
the  mining  expert,  Morris,  and  the  two  alleged  policemen 
were  all  gamblers,  following  that  vocation  for  a  livelihood. 
The  defendant,  however,  claimed  that  he  only  knew  Morris 
and  the  mining  expert,  and  that  he  did  not  know  the  two 
alleged  policemen,  and  did  not  know  that  they  were  coming 
to  the  room,  or  know  anything  jvith  regard  to  what  was  con- 
templated by  them.  The  two  brothers  also  testified  that  out 
of  the  whole  amount  of  money  taken  as  aforesaid  upward  of 
$1,200  belonged  to  the  ^®*  younger  brother,  but  that  the  older 
one  was  the  custodian  of  all  of  it,  and  that  it  was  all  kept 
together  as  one  entire  sum. 

We  have  omitted  very  many  details  from  the  evidence  from 
which  inferences  might  be  deduced,  some  of  which  could  be 
said  as  being  favorable  to,  while  others  might  be  taken  as  mak- 
ing strongly  against,  the  defendant.  Other  inferences  tended 
strongly  to  establish  the  alleged  conspiracy. 

It  is  asserted  by  appellant  that  the  evidence  is  insufficient 
to  sustain  a  conviction  for  the  crime  of  grand  larceny,  and 
that  it  is  likewise  insufficient  to  establish  the  conspiracy  which 
the  state  claimed  existed  between  the  defendant  and  the  other 
four  individuals  to  whom  we  have  referred.  The  entire  evi- 
dence is  preserved  in  the  bill  of  exceptions,  and  covers  over 
eight  hundred  and  seventy  pages  of  typewritten  legal  cap. 
We  cannot  set  it  forth  even  in  condensed  form,  and  shall  not 
attempt  to  do  so  any  further  than  we  have  already  done. 
From  a  careful  perusal  of  the  record,  we  are  convinced  that 
there  was  ample  evidence  to  sustain  every  element  of  the 
crime  charged.  The  jury  were  authorized  to  infer  from  the 
facts  and  circumstances  proved  that  the  defendant  obtained 
the  $2,050,  which  he  claimed  to  have  won,  either  by  fraud, 
trick,  device,  or  artifice,  with  the  intention  at  the  time  he 
obtained  the  money  to  appropriate  it  to  his  own  use,  and  to 
deprive  the  owners  permanently  of  the  money.     But  if  it  were 
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true  that  he  did  not  intend  to  keep  all  of  it,  and  to  divide 
■with  those  who  were  connected  with  him  in  the  alleged  game, 
it  would  still  be  larceny  of  the  whole  amount.  The  jury  were 
further  justified  in  finding  that  the  right  to  the  money  never 
passed  to  the  defendant,  for  the  reason  that  the  consent  of 
the  owners  that  it  should  pass  was  lacking,  but  rather  that 
the  defendant  obtained  and  took  it  against  their  consent. 
Under  such  circumstances  it  is  elementary  that  money,  or  any 
other  thing  of  value  thus  obtained,  constitutes  larceny  at  com- 
mon law.  While  the  authorities  are  very  ^^^  numerous,  we 
shall  cite  but  a  few  in  which  the  principle  involved  is  illus- 
trated, namely:  People  v.  Shaw,  57  Mich.  403,  58  Am.  Rep. 
372,  24  N.  W.  121 ;  People  v.  Shaughnessy,  110  Cal.  598,  43 
Pac.  2 ;  People  v.  Berlin,  9  Utah,  383,  35  Pac.  498 ;  People  v. 
Miller,  169  N.  Y.  339,  88  Am.  St.  Rep.  546,  62  N.  E.  418.  In 
the  latter  case  the  authorities  are  in  part  collated.  Our  stat- 
ute (Compiled  Laws  1907,  sec.  4355)  is  in  effect  no  more  than 
a  definition  of  larceny  at  common  law.  In  view  of  the  au- 
thorities, the  jury  were  also  justified  in  finding  that  there 
was  a  conspiracy  entered  into  among  the  five  individuals  who 
were  concerned  in  the  taking  of  the  money  belonging  to  the 
brothers:  4  Elliott  on  Evidence,  sees.  2937,  2938,  and  3  Ency 
of  Evidence,  427-432.  While  we  cannot  devote  the  space  to 
refer  specifically  to  the  multiplicity  of  facts  bearing  upon  the 
alleged  conspiracy,  we  have  no  hesitancy  in  stating  that,  in 
view  of  the  whole  evidence,  no  other  conclusion  than  that  of 
the  guilt  of  the  defendant  could  well  have  been  arrived  at 
by  any  impartial  jury;  nor  could  they  for  the  same  reasons 
have  arrived  at  any  other  conclusion  than  that  a  conspiracy 
existed.  To  say  that  the  taking  of  the  money,  under  the  cir- 
cumstances of  this  case,  does  not  constitute  larceny,  would  be 
to  say  that  the  commandment  "Thou  shalt  not  steal"  is  a  de- 
lusion, and  our  statute  upon  the  subject  a  farce.  As  was  said 
by  Mr.  Justice  Campbell  in  a  similar  case,  namely,  People 
V.  Shaw,  57  Mich.  406,  58  Am.  Rep.  372,  24  N.  W.  122 : 

"We  do  not  think  it  profitable  to  draw  overnice  metaphy- 
sical distinctions  to  save  thieves  from  punishment.  If  rogues 
conspire  to  get  away  a  man's  money  by  such  tricks  as  those 
which  were  played  here,  it  is  not  going  beyond  the  settled 
rules  of  law  to  hold  that  the  fraud  will  supply  the  place  of 
trespass  in  the  taking,  and  so  make  the  conversion  felonious. ' ' 

So  in  this  case  we  would,  indeed,  lose  sight  of  substance, 
and  follow  a  mere  shadow,  if  we  held  that  the  money  was 
won  by  the  defendant  at  a  game  of  cards  in  which  all  the 
players  risked  their  money  and  the  best  hand  won.  It  is 
^®^  clear  to  us  that  the  Scotchman  never  had  a  chance  to  win, 
that  it  was  not  intended  that  he  should  win,  and  that  he  was 
the  only  one  of  all  the  players  that  actually  risked  anything 
or  could  lose  a  farthing.     To  hold,  therefore,  that  such  a  game 
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constitutes  merely  gambling,  and  that  the  offenders  are  pun- 
ishable only  for  that  offense,  would  be  to  hold  that  the  intent 
with  which  an  act  is  done  is  not  to  be  looked  to  to  determine 
its  criminality,  but  that  the  name  by  which  it  is  known  alone 
controls.  We  are  not  prepared  to  hold  any  such  doctrine. 
The  objection  that  the  acts  proved  did  not  constitute  the  crime 
of  grand  larceny,  and  that  no  conspiracy  was  proved  to  have 
existed  between  the  gamblers,  cannot  be  sustained. 

In  addition  to  the  foregoing,  there  are  one  hundred  and 
sixty-nine  other  errors  assigned.  While  we  always  endeavor 
to  pass  upon  all  the  errors  that  are  assigned  and  argued  and 
to  comply  with  the  constitutional  requirement  of  giving  the 
reasons  for  our  conclusions,  we  nevertheless  must  limit  the 
discussion  to  assignments  that  contain  merit.  After  a  care- 
ful perusal  of  the  record,  we  are  fully  convinced  that,  while 
a  very  few  of  the  assignments  may  constitute  what  are  termed 
as  technical  errors,  not  a  single  one  of  all  those  that  are  as- 
signed m  view  of  the  whole  record  constitutes  prejudicial 
error.  The  defendant  was  in  no  way  prejudiced  in  any  sub- 
stantial right  by  any  of  the  court's  rulings  upon  the  trial, 
nor  by  any  instruction  given  or  refused,  nor  by  the  conduct 
of  the  attorney  general,  of  which  complaint  is  made.  As  an 
illustration  of  one  of  the  numerous  rulings  of  the  court  in 
admitting  evidence,  the  admission  of  which  it  is  now  strenu- 
ously insisted  constituted  error,  both  with  regard  to  the  evi- 
dence admitted  and  as  to  the  misconduct  of  the  prosecuting 
attorney  in  propounding  a  question,  the  following  will  serve  as 
a  sample:  At  the  trial  the  defendant  put  in  issue  his  general 
reputation  for  honesty,  integrity,  and  fairness  as  a  gambler. 
To  prove  such  reputation,  he  called  another  gambler  who  tes- 
tiiied  of  his  acquaintance  and  long  association  with  the  de- 
fendant, and  that  the  defendant's  **^  reputation  as  an  honest 
and  fair  gambler  among  his  associates  and  the  gambling  fra- 
ternity generally  was  good.  On  cross-examination  the  witness 
was  questioned  at  some  length  with  regard  to  his  association 
with  the  defendant,  and  was,  among  other  things,  in  substance, 
asked  the  following  question,  which  was  permitted  to  be  an- 
swered over  defendant's  objections,  namely:  Whether  it  was 
not  true  that  the  only  association  the  witness  had  with  the 
defendant  for  the  three  months  preceding  the  acts  in  ques- 
tion was  that  they  smoked  opium  together  in  Plum  alley,  a 
disreputable  resort  in  Salt  Lake  City.  To  this  the  witness 
answered  "No."  The  question  was  again  asked  in  another 
form,  and  the  objection  thereto  was  sustained.  It  will  be 
observed  that  the  only  fact  inquired  about  by  the  prosecuting 
attorney  was  thus  said  not  to  exist;  that  is,  instead  of  estab- 
lishing the  fact,  the  testimony  was  to  the  effect  that  such  fact 
did  not  exist.  Suppose  the  witness  had  been  asked  whether 
it  were  not  true  that  the  defendant  was  a  thief,  and  the  an- 
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swer  had  been  "No,"  would  it  have  been  prejudicial  error 
to  have  admitted  the  answer?  No  one  would  so  seriously  con- 
tend, although  it  were  conceded  that  the  question  was  wholly 
improper;  but  we  cannot  pause  to  give  further  illustrations, 
and  will  not  devote  either  time  or  space  to  a  further  dis- 
cussion of  the  errors  assigned.  We  will  add,  however,  that 
the  instructions  were  fair  and  covered  every  phase  of  the 
case,  and  the  defendant's  rights  were  guarded  at  all  points. 
In  the  trial  of  the  case,  if  any  errors  were  committed  in  the 
admission  or  exclusion  of  evidence,  the  state  had  far  more 
grounds  for  complaint  than  the  defendant.  The  rulings  upon 
material  points  of  the  evidence  were  all  in  favor  of  the  de- 
fendant where  there  was  any  question  at  all  with  regard  to 
the  admissibility  of  the  proffered  evidence.  If  the  objection 
was  to  the  form  of  the  question,  the  defendant's  objection 
usually  prevailed,  as  well  as  when  it  related  to  the  substance, 
unless  the  objection  was  wholly  without  merit.  The  state  in 
many  instances  was  not  permitted  to  ask  leading  ^^'^  ques- 
tions when  nothing  was  sought  by  them  except  to  establish 
a  negative. 

The  whole  record  satisfies  us  that  the  defendant  has  had 
a  full  and  fair  trial,  that  he  has  not  been  prejudiced  in  any 
substantial  right,  and  that  the  judgment  of  conviction  ought 
to  be,  accordingly  is,  affirmed. 

Straup,  C.  J.,  and  McCarty,  J.,  concur. 


The  Commission  of  Larceny  hy  Fraud  or  Artifice  in  Playing  for 
Money  is  discussed  in  the  note  to  People  v.  Miller,  88  Am.  St.  Rep.  573. 
If  a  person  stakes  and  loses  his  money  at  a  dishonest  game,  not 
knowing  it  to  be  such,  and  in  reliance  upon  a  statement  made  by- 
one  of  the  persons  conducting  the  game,  that  he  stands  an  equal 
chance  of  winning,  when  he  has  none,  the  confederate  conducting  the 
game  and  taking  his  money  is  guilty  of  larceny:  State  v.  Skilbrick, 
"2.5  Wash.  555,  87  Am.  St.  Eep.  784. 

The  Confidence  Game  is  the  subject  of  a  note  to  People  v.  Weil,  134 
Am.  St.  £ep.  363. 


SNOW  V.  WEST. 

[35  Utah,  206,  99  Pac.  674.] 

EXEMPT  PROPERTY — Limitation  or  Action  for  Seizing. — An 
action  against  a  judgment  debtor  for  directing  the  sale  of  exempt 
property  is  governed  by  the  statutory  provision  that  an  action  for 
taking  personal  property  must  be  commenced  within  three  years,  but 
an  action  against  the  sheriff  for  making  the  seizure  and  sale  is 
governed  by  the  statute  providing  that  actions  against  a  sheriff  upon 
a  liability  incurred  by  doing  an  act  in  his  official  capacity  must  be 
commenced  within  two  years,     (p.  1049.) 
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EXEMPTION — Debtor  not  Head  of  Family. — ^Where  a  statute 
provides  that  "the  following  property  is  exempt  from  execution  ex- 
cept as  herein  otherwise  specially  provided:  (1)  Chairs,  tables  and 
desks  to  the  value  of  two  hundred  dollars,  and  the  library  belonging 
to  the  judgment  debtor;  also  musical  instruments  in  actual  use  in 
the  family;  (2)  necessary  household,  table,  and  kitcheii  furniture 
belonging  to  the  judgment  debtor,  to  the  value  of  three  hundred  dol- 
lars"— the  exemptions,  with  the  exception  of  the  musical  instruments, 
are  for  the  benefit  of  the  debtor,  whether  or  not  he  is  the  head  of  the 
family,     (p.  1050.) 

EXEMPT  PROPERTY — Wrongful  Sale — Estoppel  by  Receiv- 
ing Proceeds. — A  judgment  debtor,  by  accepting  the  surplus  proceeds 
realized  from  the  bale  of  his  exempt  property  under  execution,  when 
tendered  by  the  oflicer,  is  not  estopped  from  maintaining  an  action 
for  damages  for  the  unlawful  seizure  and  sale.  The  payment  of  the 
surplus  simply  liquidates  the  damages  to  that  extent,     (p.  1052.) 

P.  T.  Famsworth,  for  the  appellant. 

C.  G.  Gatrell  and  Frank  B.  Stephens,  for  the  respondent. 

^''  McCARTY,  J.  This  action  was  brought  against  C. 
Frank  Emery,  sheriff  of  Salt  Lake  county,  Joseph  C.  Sharp, 
deputy  sheriff,  and  E.  M.  West,  appellant  herein,  to  recover 
damages  which  plaintiff  claims  he  has  sustained  by  reason  of 
an  alleged  wrongful  seizure  and  sale  of  certain  personal  prop- 
erty belonging  to  respondent  (plaintiff),  and  claimed  by  him 
as  exempt  from  execution.  The  said  seizure,  levy,  and  sale 
were  made  under  and  by  virtue  of  the  executions  issued  out 
of  the  city  court  of  Salt  Lake  City  upon  two  judgments  in 
favor  of  "West,  appellant,  and  against  Snow,  respondent 
herein.  It  is  alleged  in  the  complaint  that  the  property  levied 
upon  and  sold  consisted  of  certain  chairs  and  tables  of  the 
value  of  one  hundred  dollars,  the  private  library  of  the  plain- 
tiff of  the  value  of  two  thousand  dollars,  necessary  household, 
table  and  kitchen  furniture,  carpets,  bed  and  bedding  in  actual 
use  by  the  plaintiff  of  the  value  of  three  hundred  and  twenty- 
five  dollars.  It  is  also  alleged  in  the  complaint  that  said  levy 
and  sale  were  made  by  said  Emery  and  Sharp  at  the  express 
request  of  defendant  West,  and  that  plaintiff,  at  the  time  the 
levy  was  made,  and  also  at  the  time  of  the  sale,  claimed  said 
property  as  exempt  ^®*  from  execution,  and  protested  against 
the  seizure  and  sale  thereof  on  that  ground.  The  action  was 
commenced  March  27,  1906,  more  than  two,  and  less  than  three, 
years  after  the  seizure  and  sale  of  the  property  took  place. 
Defendants  answered,  and  one  of  the  defenses  set  up  was  the 
statute  of  limitations.  A  trial  was  had,  which  resulted  in  a 
verdict  in  favor  of  plaintiff  and  against  defendant  West  for 
the  sum  of  one  thousand  and  fifty  dollars.  To  reverse  the 
judgment  rendered  on  the  verdict,  West  has  appealed  to  this 
court. 

Appellant  contends  that  the  cause  of  action  is  barred  under 
section  2878  of  the  Compiled  Laws  of  1907.     This  section,  so 
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far  as  material  here,  provides  that  **an  action  against  a  mar- 
shal, sheriff,  constable,  or  other  officer,  upon  a  liability  in- 
curred by  the  doing  of  an  act  in  his  official  capacity,  and  in 
viri;ue  of  his  office, ' '  can  only  be  commenced  within  two  years 
from  the  time  of  the  accrual  of  such  action.  Section  2877 
of  the  Compiled  Laws  of  1907  provides,  araong  other  things, 
that  "an  action  for  taking,  detaining,  or  injuring  personal 
properi;y"  must  be  commenced  within  three  years.  The  trial 
court,  in  effect,  held  that  the  action  as  to  Emery  and  Sharp 
was  barred  under  section  2878,  but  held  that  the  action  as 
to  West,  appellant,  would  not  be  barred  until  three  years 
from  the  time  it  accrued.  The  court  was  right,  for  section 
2878  applies  only  to  a  certain  class  of  individuals,  and  it 
clearly  appears  that  appellant  does  not  belong  to  that  class. 
Therefore  the  contention  that  he  is  entitled  to  the  same  benefit 
of  the  statute  as  Emery  and  Sharp  is  untenable.  Emery  and 
Sharp,  having  seized  and  sold  the  property  in  question  under 
legal  process  and  in  their  official  capacity,  and  the  action  not 
having  been  commenced  within  two  years  from  the  time  of 
the  accrual  thereof,  it  follows  that  it  was  barred  as  to  them; 
but  whatever  appellant  may  have  done  in  the  premises  he  did 
in  his  individual  capacity,  and  not  as  an  official.  He  was  the 
judgment  creditor  in  whose  favor  the  execution  was  issued 
and  at  whose  request  the  property  was  levied  upon  and  sold. 
Therefore  it  is  plain  that  the  action  as  to  him  does  not  fall 
within  section  2878,  but  comes  within  section  2877,  which 
209  prescribes  a  period  of  three  years  within  which  actions 
of  this  kind  must  be  commenced  from  the  time  they  accrue. 
The  court  instructed  the  jury,  in  part,  as  follows:  That, 
under  the  "law  of  the  state  of  Utah  in  force  at  the  time  of 
the  alleged  seizures  and  sales  complained  of,  ...  .  all  per- 
sons in  the  state,  except  nonresidents  or  persons  about  to  de- 
part from  the  state  with  intention  of  removing  their  effects 
therefrom, ' '  were  entitled  to  hold  exempt  from  execution  per- 
sonal property  as  follows  (quoting  from  section  3245  of  the 
Compiled  Laws  of  1907)  :  "(1)  Chairs,  tables  and  dishes  to 
the  value  of  two  hundred  dollars,  and  the  library  belonging 
to  the  judgment  debtor  to  the  value  of  three  hundred  dollars, 
....  all  carpets  in  use,  also  all  beds  and  bedding  of  every 
person  or  family. ' '  Appellant  duly  excepted  to  the  giving  of 
the  foregoing  instruction,  and  also  to  the  refusal  of  the  court 
to  instruct  the  jury  that  respondent  had  no  right  to  claim  his 
library  and  household  furniture  as  exempt  property,  and  that 
they  should  disallow  any  claim  made  by  him  by  reason  of  the 
seizure  and  sale  of  said  property.  The  record  shows:  That, 
at  the  time  of  the  seizure  and  sale  of  the  property  mentioned, 
respondent  was  a  single  man ;  that  there  was  no  one  dependent 
upon  him  for  support ;  that  he  lived  alone  in  two  rooms,  which 
he  rented;  that  he  used  one  of  the  rooms  as  a  bedroom  and 
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the  other  as  a  library  and  sitting-room.  Appellant  insists 
that  the  articles  enumerated  in  the  foregoing  instruction  are 
not  exempt  to  anyone  who  is  not  the  head  of  a  family,  and, 
as  respondent  was  not  the  head  of  a  family  at  the  time  of  the 
seizure  and  sale  of  the  property  in  question,  he  was  not  en- 
titled to  the  benefit  of  the  exemption  provided  for  in  section 
3245  of  the  Compiled  Laws  of  1907. 

This  section,  so  far  as  material  here,  provides  that:  ''The 
following  property  is  exempt  from  execution  except  as  herein 
otherwise  specially  provided:  (1)  Chairs,  tables  and  desks 
to  the  value  of  two  hundred  dollars,  and  the  library  belong- 
ing to  the  judgment  debtor;  also  musical  instruments  in  actual 
use  in  the  family;  (2)  necessary  household,  table  and  kitchen 
furniture  belonging  ^^^  to  the  judgment  debtor,  to  the  value 
of  three  hundred  dollars."  We  think  it  is  plain  that  these 
exemptions,  with  the  exception  of  the  musical  instruments 
mentioned  in  the  first  subdivision,  are  for  the  benefit  of  the 
judgment  debtor,  regardless  of  whether  or  not  he  is  the  head 
of  a  family.  The  statute  does  not  say  that  the  judgment 
debtor  must  be  the  head  of  a  family  in  order  for  him  to  claim 
the  benefit  of  the  exemptions.  The  statute  provides  that  the 
"judgment  debtor" — that  is,  any  judgment  debtor  who  does 
not  come  within  the  exception  mentioned  in  section  3247  of 
the  Compiled  Laws  of  1907 — may  claim  the  benefit  of  these 
exemptions.  Appellant  invites  attention  to  the  exemption  in 
subdivision  1  of  "musical  instruments  in  actual  use  in  the 
family,"  and  contends  that  the  way  in  which  this  exemption 
is  associated  with  the  preceding  provisions  clearly  indicates 
that  it  was  the  intention  of  the  legislature  to  limit  the  bene- 
fits of  subdivisions  1  and  2  to  judgment  debtors  who  are  heads 
of  families.  By  an  examination  of  section  570  of  the  Code 
of  Civil  Procedure  of  1884  (Laws  1884.  p.  256,  c.  55),  it  will 
be  seen  that  the  subdivisions  thereof  from  1  to  10  are,  with 
a  few  exceptions,  substantially  the  same  as  the  corresponding 
subdivisions  of  section  3245  of  the  Compiled  Laws  of  1907. 
It  will  also  be  noticed  that  "musical  instruments  in  actual 
use  in  the  family"  were  not  exempt  under  the  law  as  it  was 
enacted  in  1884.  This  provision  first  appears  in  the  revision 
of  1898,  which  clearly  shows  that  it  was  merely  an  enlarge- 
ment of  the  exemptions  for  the  benefit  of  the  family,  and  was 
not  intended  to  restrict  the  benefits  to  judgment  debtors  who 
are  heads  of  families:  Geiger  v.  Koblika,  26  Wash.  171,  90 
Am.  St.  Rep.  733,  66  Pac.  423.  Under  appellant's  construc- 
tion of  the  statute,  the  only  exemptions  that  could  be  claimed 
by  a  judgment  debtor  not  the  head  of  a  family  would  be  wear- 
ing apparel  and  provisions  for  three  months.  Neither  the 
team,  implements,  and  seed  of  a  farmer,  the  notarial  seal  and 
records  of  a  notary  public,  the  instruments  of  a  vsurgeon,  the 
professional  libraries  of  attorneys,  the  cabin  and  appliances 
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of  a  miner,  the  team  and  vehicle  of  a  teamster,  hackman, 
peddler,  or  other  *^*  laborer,  the  type,  presses,  and  material 
of  a  printer,  the  arms,  ammunition,  uniforms,  etc.,  required 
by  law  to  be  kept,  etc.,  nor  the  numerous  other  articles  men- 
tioned as  exempt  property  in  subdivisions  3,  4,  5,  6,  8  and  9 
of  section  3245  of  the  Compiled  Laws  of  1907,  would  be  ex- 
empt unless  the  judgment  debtor  were  the  head  of  a  family, 
which,  we  think,  cannot  be  the  true  intent  of  the  statute. 

The  record  shows  that,  after  the  judgment  and  costs  were 
paid  in  full,  the  officer,  defendant  Sharp,  who  levied  upon 
the  property  and  conducted  the  sale  thereof,  had  a  surplus  of 
four  cents  from  the  proceeds  of  the  sale,  and  that  this  amount 
was  paid  to  one  J.  M.  Bowman  as  the  attorney  and  representa- 
tive of  the  respondent.  Appellant  in  his  answer  pleaded  the 
payment  to  and  acceptance  by  Bowman  as  the  attorney  for 
respondent  as  a  waiver  by  him  of  any  and  all  damages,  if 
any,  sustained  by  him,  and  that  he  was  thereby  estopped 
"from  maintaining  or  recovering  upon  ....  the  alleged 
cause  of  action  therein  set  forth."  The  court  withdrew  this 
issue  from  the  jury  on  the  ground  that  the  evidence  was  not 
sufficient  to  support  a  finding  by  the  jury  that  Bowman  was 
respondent's  attorney.  Appellant  contends  that  this  was 
error;  his  contention  being  that  there  was  sufficient  evidence 
in  his  favor  on  this  point  to  entitle  him  to  have  the  question 
Slibmitted  to  the  jury.  There  is  no  merit  to  this  assignment 
of  error.  If  it  were  conceded  that  the  surplus  of  the  proceeds 
of  the  sale  was  turned  over  to  and  accepted  by  appellant,  the 
plea  of  estoppel  could  not  be  maintained :  Stanton  v.  French, 
83  Cal.  194,  23  Pac.  355.  Section  3248  of  the  Compiled  Laws 
of  1907   provides  that : 

"The  officer  must  execute  the  writ  against  the  property  cf 
the  judgment  debtor  by  levying  on  a  sufficient  amount  of  the 
property,  if  there  be  sufficient ;  collecting  or  selling  the  things 
in  action,  and  selling  the  other  property,  and  paying  the  plain- 
tiff, or  his  attorney,  so  much  of  the  proceeds  as  will  satisfy 
the  judgment;  any  excess  in  the  proceeds  over  the  judgment 
and  accruing  costs  must  be  returned  to  the  judgment  debtor, 
unless  otherwise  directed  by  the  judgment  or  order  of  the 
court," 

2*^  It  will  thus  be  seen  that  the  statute  makes  it  the  positive 
duty  of  an  officer  who  has  levied  upon  and  sold  property  of 
the  judgment  debtor  under  execution  to  turn  over  to  the  judg- 
ment debtor  the  surplus  of  the  proceeds  of  the  sale,  if  any, 
after  satisfying  the  judgment  and  paying  all  accrued  costs,  or 
"pay  such  money  into  the  court  or  to  the  clerk  thereof,  issu- 
ing the  process  upon  which  such  money  is  collected  or  re- 
ceived," as  provided  by  section  587  of  the  Compiled  Laws  of 
1907 ;  and  that,  too,  regardless  of  whether  or  not  the  property 
levied  upon  and  sold  was  exempt  from  execution.    But,  in- 
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dependent  of  the  statute,  we  know  of  no  rule  of  law  which 
holds  that  a  judgment  debtor,  by  accepting  the  surplus  pro- 
ceeds realized  from  the  sale  of  his  exempt  property  under  exe- 
cution, when  tendered  by  the  officer,  as  respondent  claims  was 
done  in  this  case,  is  estopped  from  maintaining  an  action  for 
damages  for  the  unlawful  seizure  and  sale  of  his  property. 
All  that  can  be  claimed  for  the  payment  of  the  surplus  pro- 
ceeds, under  such  circumstances,  is  that  it  liquidates  the  claim 
for  damages  to  the  extent  of  such  payment.  It  follows  from 
what  we  have  said  that  the  court  did  not  err  in  withdrawing 
this  issue  from  the  jury. 

There  are  several  other  errors  assigned,  but  they  do  not  con- 
tain sufficient  merit  to  warrant  a  discussion  of  the  points  in- 
volved. 

We  find  no  reversible  error  in  the  record. 

The  judgment  of  the  lower  court  is  therefore  affirmed,  with 
costs  to  respondent. 

Straup,  C.  J.,  and  Frick,  J.,  concur. 


Exemption  Statutes  are  construed  liberally  in  favor  of  the  debtor: 
See  the  note  to  Tabb  v.  Mallette,  102  Am.  St.  Eep.  102.  As  to  the 
exemption  of  tools  and  implements,  see  the  note  to  Eeeves'  v.  Bascue, 
123  Am.  St.  Rep.  139.  Under  a  statute  exempting  from  execution 
the  tools  and  instruments  of  a  mechanic  "used  to  carry  on  his  trade 
for  the  support  of  himself  and  family,"  the  tools  and  instruments  qt 
a  tailor  are  exempt,  although  he  is  neither  a  householder  nor  the  head 
of  a  family,  where  such  an  intention  appears  from  the  entire  ex- 
emption law:  Geiger  v.  Kobilka,  26  Wash.  171,  90  Am.  St.  Rep.  733. 


BENSON  V.  OREGON  SHORT  LINE  RAILROAD  COM- 
PANY. 

[35  Utah,  241,  99  Pac.  1072.] 

PLBADINQ.  —  Allowing  an  Amendment  to  a  Complaint  is 
largely  within  the  discretion  of  the  court,  and  will  not  be  disturbed 
on  appeal  unless  the  discretion  has  been  abused  or  the  complaining 
party  prejudiced,     (p.  1055.) 

PLEADING — Amendment. — In  an  Action  Against  a  Carrier  for 

lost  goods  described  in  the  complaint  as  "two  bundles  of  carpet  and 
one  box  of  household  goods,"  an  amendment  setting  out  and  describing 
each  article  in  detail  is  properly  allowed  during  the  progress  of  the 
trial,  no  surprise  or  prejudice  being  shown,  no  continuance  being 
asked,  and  the  defendant  having  been  furnished  with  a  list  of  the 
articles  long  before  the  trial,     (p.  1055.) 

CARBIEB — Right  to  Limit  Liability  for  Ooods. — A  carrier 
may  by  express  contract,  which  is  just,  fair  and  reasonable,  limit  his 
common-law  liability  for  the  loss  of  or  damage  to  property  consigned 
to  him  for  transportation,     (p.  1055.) 
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CA2.RIEB  —  Limitation  of  Liability  —  Assent  of  Shipper. — 
When  a  stipulation  limiting  a  carrier's  liability  is  inserted  in  a  bill 
of  lading  or  release  furnished  by  the  carrier,  it  must  receive  the 
assent  of  the  shipper  in  order  to  bind  him.     (p.  1056.) 

CABBIEB. — A  Drajrman  Employed  by  a  Shipper  to  pack  house- 
hold goods  and  deliver  them  to  a  railroad  depot  for  shipment  is  a 
common  carrier,     (p.  1056.) 

CABBIEB — Limitation  of  Liability — ^Authority  of  Drayman, — 
A  drayman  employed  by  a  shipper  to  pack  household  goods,  take 
them  to  a  depot,  and  ship  them,  has  no  authority  to  make  a  special 
contract  limiting  the  railroad  company's  liability  as  a  common  carrier, 
(p.  1057.) 

CABBIEB — Loss  of  Goods — ^Evidence. — ^In  an  Action  against  a 
railroad  company  for  the  loss  of  goods  described  in  the  bill  of  lading 
as  two  "bundles  of  carpet,"  evidence  is  admissible  that  the  bundles 
contained  articles  other  than  carpet,  their  appearance  suggesting 
this  fact,  and  all  such  articles  being  subject  to  the  same  freight  rate, 
and  the  goods  not  being  shipped  at  a  reduced  rate.     (p.  1058.) 

P.  L.  Williams,  Geo.  H.  Smith,  John  G.  Willis  and  H.  B. 
Thompson,  for  the  appellant. 

J".  C.  Walters,  for  the  respondent. 

243  McCARTY,  J.  On  September  5,  1906,  respondent,  at 
Butte,  Montana,  employed  one  O.  R.  Oesehili  to  pack  and  de- 
liver at  defendant's  depot  for  shipment  to  Logan,  Utah,  cer- 
tain household  goods.  She  assisted  Oesehili  in  the  packing 
of  the  goods,  and  knew  the  particular  articles  that  each  parcel 
or  bundle  contained.  The  goods  were  taken  to  the  depot  by 
Oesehili,  and  by  him  delivered  to  appellant  for  shipment. 
The  goods  were  consigned  to  Mrs.  O.  W,  l^enson,  plaintiff 
herein,  at  Logan,  Utah,  and  were  described  in  the  bill  of  lad- 
ing as  one  mantel  bed,  one  iron  bed,  sewing-machine,  heater, 
range,  center  stand,  box  of  household  goods,  and  two  bundles 
of  carpet.  At  the  time  the  goods  were  delivered  at  defend- 
ant's depot  and  consigned  for  shipment  Oesehili  signed  the 
following  instrument,  designated  a  release: 

"Oregon  Short  Line  Railroad  Company.  General  Release. 
Consignee:  Mrs.  O.  W.  Benson.  Destination:  Logan,  Utah. 
Description:  Lot  H.  H.  Goods.  Butte  Station,  9-5  6  190. 
Whereas  the  undersigned  has  this  day  delivered  to  the  Oregon 
Short  Line  Railroad  company  the  property  described,  marked, 
consigned  and  destined  as  shown  in  the  margin  hereof,  of  an 
agreed  valuation  of  $5.00  per  cwt.,  and  which  said  property 
is  to  be  transported  from  Butte  Station  over  the  lines  of  said 
company  to  Logan,  Utah ;  and  whereas,  the  tariffs  and  classifi- 
cations of  the  said  company  provide  two  rates  for  the  trans- 
portation of  certain  kinds  of  freight  the  nature  of  which,  or 
of  the  package  furnished  by  shippers  in  which  it  is  contained, 
renders  it  liable  to  damage,  and  also  provide  two  rates  for 
the  transportation  of  certain  kinds  of  freight,  the  value  of 
which  cannot  be  reasonably  determined  from  their  mere  de- 
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scription  by  name ;  and  whereas,  the  higher  of  these  rates  is 
charged  upon  such  freight  when  transported  at  the  risk  of 
the  carrier,  or  in  cases  in  which  the  value  governs  the  rate, 
and  upon  such  goods  as  are  not  guaranteed  by  the  owner  to 
be  no  more  valuable  than  the  limit  of  value  named  in  the  pub- 
lished tariffs  of  said  company;  and  the  other,  which  is  the 
lower  of  the  two  rates,  is  charged  upon  such  freight  when 
transported  at  the  risk  of  the  owner,  and  in  cases  in  which 
values  govern  the  rate,  then  only  upon  so  much  of  said  freight 
as  is  guaranteed  by  the  owner  to  be  no  more  valuable  than  the 
limit  above  referred  to ;  and  whereas,  said  freight  is  shipped  by 
agreement  of  parties  at  the  lower  of  said  rates ;  and  whereas, 
for  the  purpose  of  obtaining  said  rates  and  adjusting  in  ad- 
vance all  questions  which  may  hereafter  arise  as  to  the  value 
of  said  property,  it  has  been  agreed  by  the  parties  hereto  that 
^"^^  the  true  value  of  said  property  does  not  exceed  the 
amounts  or  values  as  above  stated:  Now,  therefore,  in  con- 
sideration of  the  premises,  the  undersigned  expressly  assumes 
all  risk  of  loss  or  damage  to  said  property  that  may  occur  dur- 
ing its  transportation  over  the  line  of  said  company,  and  each 
and  every  other  railway  over  which  the  said  property  must 
travel  in  order  to  reach  its  point  of  destination,  arising  how- 
soever from  any  cause,  and  the  acceptance  of  said  reduced 
rates  by  the  undersigned,  expressly  releases  said  company,  and 
each  and  every  carrier  over  whose  line  of  railway  said  prop- 
erty may  travel,  under  this  agreement,  from  all  liability  on 
account  thereof,  and  from  all  claims  above  the  limit  of  value 
named  above  for  loss  or  damage  occurring  to  said  freight,  the 
rate  upon  which  is  dependent  upon  the  value ;  and  the  under- 
signed for  the  consideration  aforesaid  hereby  agrees  to  assume 
and  pay  all  damages  arising  from  any  cause  above  the  stipu- 
lated value  as  agreed  upon.  0.  R.  Oeschili,  Consignor.  D. 
Schabarker,  Witness.  Original.  This  release  to  be  issued  in 
triplicate,  the  original  to  be  retained  by  the  agent,  the  dupli- 
cate to  be  forwarded  to  the  auditor,  Oregon  Short  Line  Rail- 
road Company,  Salt  Lake  City,  Utah,  and  the  triplicate  se- 
curely attached  to  the  original  waybill. ' ' 

The  goods  were  shipped  by  defendant  as  consigned,  and  all 
of  them,  except  the  iron  bed,  sewing-machine,  heater,  and 
center  stand,  were  lost  or  destroyed  while  in  transit.  The 
weight  of  the  goods  so  lost  or  destroyed  was  nine  hundred  and 
fifty  pounds.  Plaintiff  brought  this  action  to  recover  dam- 
ages for  these  goods,  which,  she  alleged,  were  of  the  value  of 
six  hundred  and  twenty-eight  dollars  and  twenty-five  cents. 
Defendant  answered  and  pleaded  the  foregoing  release  as  a 
defense  to  the  action.  A  trial  was  had  t3  a  jury,  which  re- 
sulted in  a  verdict  for  plaintiff  in  the  sum  of  four  hundred 
and  fifteen  dollars  a:nd  fifty  cents.  To  reverse  the  judgment 
rendered  on  the  verdict,  defendant  has  appealed  to  this  court. 
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The  first  assignment  of  error  is  predicated  upon  an  order 
made  during  the  progress  of  the  trial  permitting  respondent 
to  amend  her  complaint.  Some  of  the  goods  over  which  this 
controversy  arose  were  described  in  the  complaint  as  "two 
bundles  of  carpet  and  one  box  of  household  goods."  Re- 
spondent offered  evidence  tending  to  show  the  kind  and  value 
of  the  various  articles  contained  in  the  box,  also  to  prove  that 
various  articles  of  household  goods  were  wrapped  up  in  the 
2*°  two  bundles  of  carpet  mentioned  in  the  complaint.  Ap- 
pellant objected  to  the  introduction  of  any  testimony  respect- 
ing any  articles  that  were  not  specifically  mentioned  in  the 
complaint  on  the  ground  that  such  testimony  was  not  within 
the  issues,  and  was  therefore  irrelevant,  immaterial,  and  in- 
competent, whereupon  respondent  asked  leave  to  amend  her 
complaint  by  setting  out  and  describing  each  article  in  detail. 
Objection  was  made  to  the  amendment  on  the  ground  that  ap- 
pellant was  "totally  unable  to  plead  to  the  same  or  to  try  the 
case  with  respect  to  it."  The  objection  was  overruled,  and 
respondent  permitted  to  amend.  The  court's  ruling  in  per- 
mitting the  amendment  is  assigned  as  error.  The  allowing 
or  denying  of  an  amendment  to  a  pleading  is  a  matter  that 
is  largely  within  the  discretion  of  the  court,  and,  unless  it  ap- 
pears that  this  discretion  has  been  abused  and  the  complain- 
ing party  prejudiced  thereby,  the  court's  ruling  in  allowing 
or  denying  an  amendment  will  not  be  disturbed  on  appeal. 
It  does  not  appear  that  appellant  was  taken  by  surprise,  or 
in  any  manner  prejudiced,  by  the  amendment.  In  fact,  the 
record  shows  that  appellant  long  prior  to  the  trial  was  fur- 
nished with  a  list  of  the  articles  described  in  the  amendment. 
Furthermore,  no  continuance  was  asked  for,  which  of  itself 
is  a  strong  circumstance  indicating  that  appellant  was  not 
prejudiced  by  the  amendment :  1  Ency.  of  PI.  &  Pr.  533.  On 
page  598,  same  volume,  it  is  said  that  "amendments  to  obviate 
an  objection  to  the  intrpduction  of  evidence,  or  to  conform 
the  pleadings  to  the  facts  proved,  may  be  allowed"  during  the 
progress  of  the  trial.  We  are  of  the  opinion  that  the  court 
did  not  err  in  allowing  the  amendment. 

The  next  question  presented  by  the  assignments  of  error  is : 
Was  appellant  liable  for  the  market  value  of  the  goods  as 
shown  by  the  evidence,  or  was  its  liability  limited  to  the  value 
as  fixed  by  the  alleged  release?  It  is  settled  by  the  great 
weight  of  authority  that  a  common  carrier,  in  the  absence  of 
statutory  regulation  to  the  contrary,  may  by  an  express  con- 
tract which  is  just  and  reasonable  and  ^*^  fairly  entered  into 
with  the  shipper  limit  his  common-law  liability  for  the  loss 
of  or  damage  to  property  consigned  to  him  for  transportation. 
The  following  are  a  few  of  the  numerous  authorities  which 
illustrate  and  support  this  doctrine:  4  Elliott  on  Railroads, 
1500;  1  Hutchinson  on  Carriers,  3d  ed.,  426,  and  cases  cited 
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in  note;  6  Cyc.  385;  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S. 
331,  5  Sup.  Ct.  Rep.  151,  28  L.  ed.  717;  Russell  v.  Erie  R. 
Co.,  70  N.  J.  L.  808,  59  Atl.  150,  67  L.  R.  A.  433,  1  Ann.  Cas. 
672,  and  eases  cited  in  note.  But  when  a  stipulation  thus 
limiting  the  carrier's  liability  is  inserted  in  a  bill  of  lading, 
release,  or  other  document  prepared  and  furnished  by  the  car- 
rier, it  must  receive  the  assent  of  the  shipper;  otherwise  he 
will  not  be  bound  thereby.  This  principle  is  well  illustrated 
in  the  annotations  of  the  case  of  Chicago  etc.  Ry.  Co.  V.  Calu- 
met etc.  Farm,  88  Am.  St.  Rep.  78,  in  the  following  language : 
"The  rule  is  well  settled  that  a  stipulation  restricting  the 
liability  of  a  common  carrier  in  any  particular  is  of  no  bind- 
ing force  until  it  receives  the  assent,  express  or  implied,  of 
the  shipper.  Such  a  provision  derives  no  strength  merely 
from  its  insertion  in  a  bill  of  lading.  Until  the  consent  of 
the  consignor  has  given  to  it  the  effect  of  a  contractual  obliga- 
tion, it  can  no  more  affect  the  rights  of  the  parties  to  the  con- 
tract of  carriage  than  can  any  other  ex  parte  action  by  the 
carrier. ' ' 

Appellant  insists  that  respondent  having  employed  Oeschili, 
a  drayman,  to  pack  the  goods  in  question  and  deliver  them 
at  the  depot  for  shipment,  she  thereby  made  him  her  agent, 
and  that  notice  to  Oeschili  of  the  stipulation  in  the  release 
was  notice  to  her,  and  all  arrangements  he  may  have  made 
or  entered  into  with  the  appellant  for  the  transportation  of 
the  goods,  including  the  stipulation  in  the  release  limiting 
appellant's  liability  to  the  nominal  sum  therein  named,  were 
binding  upon  her.  We  do  not  think  the  record  sustains  ap- 
pellant's position.  Respondent  was  not  furnished  with  a  copy 
of  the  release.  In  fact,  she  did  not  know  of  its  existence 
until  long  after  the  goods  were  shipped  and  some  of  them  had 
^  reached  their  destination.  Under  these  circumstances  it  can- 
not be  said  that  she  assented  to  any  limitation  **''  of  appel- 
lant's liability  as  a  common-law  carrier;  and,  not  having 
assented  to  the  contract,  she  was  not  bound  by  it.  Further- 
more, Oeschili,  the  drayman,  was  in  this  case  himself  a  com- 
mon carrier:  6  Cyc.  369;  2  Words  and  Phrases,  1317;  Oregon 
S.  L.  R.  Co.  V.  Davidson,  33  Utah,  370,  94  Pac.  10,  16  L.  R. 
A.,  N.  S.,  777,  14  Ann.  Cas.  489.  Therefore  the  relation  ex- 
isting between  him  and  respondent  at  the  time  the  goods  were 
consigned  for  shipment  was  that  of  shipper  and  carrier  rather 
than  that  of  principal  and  agent.  The  only  instructions 
respondent  gave  Oeschili  with  reference  to  shipping  the  goods 
were,  quoting  her  own  testimony,  which  is  not  denied :  * '  I 
told  him  to  take  them  to  the  depot  and  ship  them."  These 
general  instructions  gave  Oeschili  no  authority  to  make  a 
special  contract  limiting  appellant's  liability  as  a  common 
carrier.  In  the  case  of  Nelson  v.  Hudson  River  R.  Co.,  48  N. 
Y.  498,  the  question  as  to  whether  a  contract  limiting  a  car- 
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Tier's  liability,  made  by  a  cartman  to  whom  goods  were  de- 
livered by  the  shippers  with  directions  for  him  to  take  them 
to  defendant's  depot  and  ship  them,  was  binding  on  the  ship- 
pers, was  before  the  court.  In  the  course  of  the  opinion  it  is 
said: 

"The  cartman  was  not  authorized  to  make  this  contract. 
He  was  merely  the  serva/nt  of  the  consignors  to  deliver  this 
hex  to  the  railroad,  and  was  clothed  with  no  discretion  to  act 
for  them.  No  authority  could  he  implied  from  his  character 
and  business,  and  his  principals  were  near  at  hand,  where 
they  could  be  consulted,  and  they  could  act  for  themselves. 
But  he  assumed  to  act  for  them  and  to  do  what  they  were 
authorized  to  do.  They  were  notified  of  all  the  facts,  and  the 
<Jontract  made  by  him  for  them  was  delivered  to  them.  They 
were  informed  that,  if  they  had  any  objection  to  the  contract 
made  by  their  assumed  agent,  they  should  notify  the  defend- 
ant the  next  day.  They  made  no  objection,  and  expressed 
no  dissatisfaction  with  the  contract,  leaving  the  defendant's 
agent  to  suppose  that  it  was  satisfactory  to  them.  It  seems 
to  me  that  these  facts  constitute  a  most  emphatic  and  equivo- 
cal ratification  of  the  contract."     (The  emphasis  is  ours.) 

In  the  case  of  Seller  v.  Steamship  Pacific,  1  Or.  409,  Fed. 
Oas.  No.  12644,  a  question  involving  this  same  principle  was 
before  the  court,  and  in  the  course  of  the  opinion  it  is  said : 

248  "The  drayman,  Beeson,  was  a  mere  bailee  for  hire,  to 
take  goods  to  the  wharf  and  deposit  them  in  the  charge  of  the 
ship.  Such  employment  of  itself  gave  him  no  authority  to 
make  any  contract  for  the  shipper,  or  to  assent  to  any  proposi- 
tion on  the  part  of  the  carrier  to  qualify  his  liability. ' ' 

Likewise  in  the  case  of  Russell  v.  Erie  R.  Co.,  70  N.  J.  L. 
808,  59  Atl.  156,  67  L.  R.  A.  433,  1  Ann.  Cas.  672,  after 
citing  with  approval  the  foregoing  decisions,  the  court,  speak- 
ing through  Justice  Vroom,  says  that  it  is  "clearly  of  opin- 
ion that  no  authority  was  disclosed  which  would  warrant  the 
making  of  any  contract  by  the  cartman  which  would  limit 
the  liability  of  the  railroad  company  as  common  carriers." 
We  do  not  wish  to  be  understood  as  holding  that  a  drayman 
may  not,  under  some  circumstances,  where  express  authority 
is  not  given  him,  make  a  fair  and  reasonable  contract  of  this 
kind  which  will  be  binding  upon  the  shipper.  Where,  for 
example,  a  shipper  has  been  in  the  habit  of  employing  a  cer- 
tain drayman  to  deliver  freight  at  shipping  points  for  trans- 
portation, and  the  drayman,  with  the  knowledge  and  tacit 
approval  of  the  shipper,  has  been  accustomed  to  make  all  nec- 
essary arrangements  with  the  carrier  for  the  transportation 
of  the  freight,  it  might  well  be  said  that  under  such  circum- 
stances a  just  and  reasonable  contract  entered  into  between 
the  drayman  and  carrier  limiting  the  latter 's  liability  would 
"be  binding  upon  the  shipper. 

Am.  St.  Rep..  Vol.  136 — 67 
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The  contention  is  also  made  that  respondent  was  limited 
in  her  proof  to  the  goods  as  described  in  the  bill  of  lading, 
and  that  it  was  error  to  admit  evidence  of  the  articles  wrapped 
up  in  the  two  "bundles  of  carpet,"  for  the  reason  that  "the 
railroad  company  had  no  notice  or  knowledge  that  the  plain- 
tiff had  packed  or  intended  to  ship  articles  of  a  different  de- 
scription, quality,  class,  or  designation  than  those  named  in 
the  bill  of  lading,"  and  that  it  cannot  be  held  to  answer  for 
articles  of  which  it  had  no  knowledge.  These  goods  were  re- 
ceived and  shipped  by  appellant  as  one  lot.  That  is,  they 
were  all  included  in  one  consignment  and  shipped  together 
as  household  goods  under  one  rate.  This  clearly  appears  from 
the  release  or  special  contract  hereinbefore  mentioned.  No 
claim  is  made  that  any  of  the  goods  shipped  were  improperly 
listed  ^^®  as  household  goods.  In  fact,  the  record  shows  that 
all  articles  which  respondent  was  permitted  to  prove  came 
within  that  classification.  And  the  evidence  shows  that  one 
of  the  bundles  listed  by  appellant  in  its  bill  of  lading  con- 
sisted mainly  of  carpet,  rugs  made  of  carpet,  and  several 
Axminster  rugs.  Therefore  appellant  could  not  have  been  de- 
ceived nor  misled  as  to  the  general  character  of  the  contents 
of  the  bundle.  The  other  bundle  consisted  of  one  piece  of 
carpet,  nine  quilts,  seven  pairs  of  blankets,  two  feather  beds, 
one  of  which  weighed  thirty  and  the  other  twenty  pounds, 
ten  feather  pillows,  and  numerous  other  articles  of  dry  goods. 
Now,  it  is  evident  that  a  glance  at  a  bundle  of  goods  made  up 
as  this  was  would  have  suggested  to  appellant's  shipping 
agent  tliat  it  contained  something  more  than  a  roll  of  second- 
hand carpet.  Therefore  the  contention  that  appellant,  be- 
cause of  the  manner  in  which  the  goods  were  packed,  had  no 
notice  of  their  general  character,  and  was  thereby  induced 
to  ship  them  at  a  reduced  rate,  is  without  merit  and  wholly 
untenable.  And,  further,  there  is  no  evidence  in  the  record 
which  shows,  or  tends  to  show,  that  the  goods  were  shipped 
at  a  reduced  rate.  True,  the  release  recites  in  part  that  * '  said 
freight  is  shipped  by  agreement  of  parties  at  the  lower  of 
said  rates,"  but  this  agreement  was  not  signed  by  appellant, 
nor  by  any  of  its  agents  or  representatives ;  and  when  Oeschili 
signed  it,  the  goods  had  not  been  shipped  nor  transportation 
charges  paid.  In  fact,  the  charges  for  transportation  were 
not  paid  in  advance.  And,  while  the  release  further  recited 
that  the  railroad  company  had  two  rates,  yet  it  does  not 
specify  what  either  of  these  rates  was.  Therefore,  for  aught 
that  appears  in  the  record,  respondent  may  have  been  charged 
the  higher  rate. 

The  judgment  is  aflSrmed.     Costs  to  respondent. 

Straup,  C.  J.,  and  Frick,  J.,  concur. 
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A  Carrier  of  Goods  may  hy  Agreement  Limit  His  Common-law  Lia- 
iility  if  the  contract  is  reasonable  and  fairly  obtained.  But  a  carrier 
cannot  exempt  itself  from  liability  for  the  consequences  of  its  owu 
negligence:  Baker  v.  Boston  etc.  R.  R.,  74  N.  H.  100,  124  Am.  St.  Rep, 
937;  Southern  Express  Co.  v.  Owens,  146  Ala.  412,  119  Am.  St.  Rep. 
41;  St.  Louis  etc.  R.  E.  Co.  v.  Pearce,  82  Ark.  353,  118  Am.  St.  Rep. 
75;  St.  Louis  etc.  Ry.  Co.  v.  Coolidge,  73  Ark.  112,  108  Am.  St.  Rep. 
21;  Nashville  etc.  Ry.  Co.  v.  Stone,  112  Tenn.  348,  105  Am.  St.  Rep. 
955.  That  a  stipulation  in  a  bill  of  lading  limiting  the  carrier's  lia- 
bility does  not  bind  the  shipper  unless  he  assents  to  it,  see  the  note 
to  Chicago  etc.  Ry.  Co.  v.  Calumet  etc.  Farm,  88  Am.  St.  Rep.  78.  It 
has  been  held,  however,  that  his  assent  is  presumed  from  his  signa- 
ture: Baker  v.  Atlantic  etc.  By.  Co.,  82  S.  C.  146,  12®  Am.  St.  Rep. 
873. 


STATE  V.  WELLS. 

[35  Utah,  400,  100  Pac.  681.] 

CONFESSION — Determination  of  Voluntariness. — When  a  con- 
fession is  offered  in  evidence  and  the  state  introduces  evidence  that 
it  was  voluntary  and  the  defendant  has  opportunity  of  cross-examina- 
tion, it  is  for  the  court  to  determine  whether  a  prima  facie  showing 
of  voluntariness  has  been  made.  If  the  court  decides  that  such  a 
showing  has  been  made,  and  the  confession  is  admitted,  the  defend- 
ant may  introduce  evidence  that  it  was  not  voluntary.  And  if  the 
evidence  is  conflicting,  the  question  of  voluntariness  is  for  the  jury, 
under  instructions  to  disregard  the  confession,  unless  convinced  that 
it  was  voluntary,     (p.  1063.) 

ABORTION — Burden  of  Proof  to  Show  Necessity. — ^It  is  essen- 
tial for  the  state  in  a  prosecution  for  abortion  to  allege  and  prove 
that  the  production  of  the  miscarjriage  was  not  necessary  to  save  the 
woman's  life.  The  burden  is  not  on  the  defendant  to  prove  the  af- 
firmative,    (p.  1064.) 

ABORTION — Circvunstantial  Evidence  of  Necessity. — ^It  is  not 
enough  in  a  prosecution  for  abortion  that  circumstances  are  proved 
by  the  state  from  which  an  inference  may  be  deduced  that  the  pro- 
duction of  the  miscarriage  was'  not  necessary  to  preserve  the  life  of 
the  woman,  but  they  must  also  be  inconsistent  with  every  other 
reasonable  conclusion,     (p.  1065.) 

ABORTION — Circumstantial  Evidence  of  Necessity. — The  per- 
formance of  an  abortion  on  a  woman  of  ordinary  good  health  and 
normal  physical  conditions  is  inconsistent  with  the  conclusion  that  it 
was  necessary  to  preserve  her  life.  But  in  such  case  the  good  health 
and  physical  conditions  may  not  be  presumed,     (p.  1065.) 

CIRCUMSTANTIAL  EVIDENCE  —  Presumption  of  Circum- 
stances.— When  circumstantial  evidence  is  relied  upon,  the  circum- 
stances must  themselves  be  proved  and  not  presumed,     (p.  1065.) 

CRIMINAL  LAW — Proof  of  Corpus  Delicti — Confession. — In  a 
criminal  prosecution  the  state  is  required  to  prove  the  corpus  delicti, 
and  beyond  a  reasonable  doubt,  by  evidence  other  than  the  defend- 
ant's confession,     (p.  1066.) 

ABORTION — Proof  of  Corpus  Delicti — Confession. — To  estab- 
lish the  crime  of  abortion,  it  is  not  enough  for  the  state  to  prove 
that  the  woman  was  pregnant,  and  that  the  defendant  performed  an 
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operation  on  her  causing  a  miscarriage,  but  it  must  prove  that  the 
miscarriage  was  not  necessary  to  save  her  life,  and  this  cannot  be 
established  by  the  defendant's  confession,     (p.  1066.) 

CrRCUMSTANTIAL  EVIDENCE.— When  a  Fact  Which  Is  an 
Essential  element  to  constitute  a  crime  is  sought  to  be  proved  by 
circumstances  alone,  it  is  not  enough  that  the  conclusion  sought  to 
be  proved  may  be  inferred  therefrom,  but  they  must  also  be  incon- 
sistent with  every  other  reasonable  conclusion,     (p.  1067.) 

ABORTION — ^Proof  of  Necessity  of  Performance. — ^In  a  prose- 
cution for  abortion,  proof  of  the  defendant's  illicit  intercourse  with 
the  woman,  and  that  she  was  unmarried,  is  not  sufficient  to  prove 
the  negative  allegation  in  the  indictment  that  the  mibcarriage  was 
not  necessary  to  preserve  her  life.     (p.  1068.) 

EVIDENCE. — Presumptions  of  Law  Derive  Their  Force  from 
the  law  or  jurisprudence,  not  from  logic  or  probability,     (p.  1069.) 

A.  J.  Weber  and  E,  A.  "Walton,  for  the  appellant. 
A.  R.  Barnes,  attorney  general,  for  the  state. 

401  STRAUP,  C.  J.  1.  The  defendant  was  convicted  of 
the  crime  of  producing  an  abortion  upon  the  woman  named  in 
the  information.  At  the  trial  the  state  offered  to  prove  a 
confession  claimed  to  have  been  made  by  the  defendant.  The 
state  first  attempted  to  show  that  the  alleged  confession  was 
made  voluntarily.  The  defendant's  counsel  asserted  that  the 
voluntariness  of  the  confession  would  be  disputed,  and  re- 
quested that  such  matter  in  issue  be  first  tried  before  the  court, 
in  the  absence  of  the  jury,  and  objected  to  its  being  heard 
in  their  presence.  The  court  overruled  the  objection,  denied 
the  request,  and  received  the  evidence  of  both  parties  on  such 
question  in  the  presence  of  the  jury.  The  evidence  on  such 
matter  is  very  conflicting.  On  the  part  of  the  state  it  tends 
to  show  that  the  confession  was  voluntary;  on  the  part  of 
the  defense  that  it  was  made  under  threat,  coercion,  and 
duress,  and  was  involuntary.  After  hearing  such  evidence 
the  court,  without  passing  on  the  question,  then  admitted  the 
confession  itself  in  evidence,  and  at  the  conclusion  of  all  the 
evidence  in  the  case  submitted  the  question  to  the  jury,  charg- 
ing them  that,  unless  they  were  convinced  by  the  evidence 
beyond  a  reasonable  doubt  that  the  alleged  confession  ■**^^  was 
entirely  voluntary,  and  made  without  threat,  coercion,  or 
duress,  they  should  wholly  disregard  it,  and  that,  though  they 
found  the  confession  was  voluntary,  still  they  should  disre- 
gard it,  unless  they  were  convinced  from  the  evidence  that  the 
statements  or  confession  made  by  the  defendant  referred,  and 
were  intended  by  him  to  refer,  to  the  specific  charge  alleged 
in  the  information. 

While  an  assignment  of  error  is  made  that  the  court  erred 
in  admitting  the  concession  in  evidence,  yet  this  assignment  is 
not  urged,  nor  is  it  referred  to  or  discussed  by  counsel  in 
their  brief.     The  only  assignment  in  respect  of  the  confession 
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of  which  complaint  is  made  and  discussed  is  that  the  court 
erred  in  hearing  the  evidence  relating  to  the  question  of  vol- 
untariness of  the  confession  in  the  presence  of  the  jury.  The 
correctness  of  the  court's  ruling  involves  the  further  question 
as  to  whether  the  determination  of  the  question  of  volun- 
tariness was  alone  within  the  province  of  the  court,  or  the 
court  and  jury.  In  some  jurisdictions  it  has  been  held  that 
the  question  is  alone  for  the  court.  Among  the  courts  so 
holding  may  be  cited:  Hunt  v.  State,  135  Ala.  1,  33  South. 
329 ;  Holland  v.  State,  39  Fla.  178,  22  South.  298 ;  State  v, 
McKenzie,  144  Mo.  40,  45  S.  W.  1117 ;  State  v.  Gorham,  6T 
Vt.  365,  31  Atl.  845 ;  State  v.  Gruff,  68  N.  J.  L.  287,  53  Atl.. 
88 ;  Hauk  v.  State,  148  Ind.  238,  46  N.  E.  127,  47  N.  E.  465. 
Some  of  the  courts  so  holding  also  hold  that  the  preliminary 
matter  should  be  admitted  and  heard  before  the  court  not  in 
the  presence  of  the  jury:  Ellis  v.  State,  65  Miss.  44,  7  Am. 
St.  Rep.  634,  3  South.  188 ;  Biscoe  v.  State,  67  Md.  6,  8  AtL 
571.  Others  hold  that  if  the  confession  is  admitted  in  evi- 
dence, the  hearing  of  the  preliminary  matter  in  the  presence 
of  the  jury  is  not  prejudicial:  Kirk  v.  Territory,  10  Okl.  46,. 
60  Pac.  797 ;  People  v.  Kamaunu,  110  Cal.  609,  42  Pac.  1090. 
Many,  if  not  all,  courts  holding  that  the  question  is  for  the 
court  also  hold  that,  if  the  court  determines  that  the  confes- 
sion was  voluntary,  and  admits  it  in  evidence,  then  the  evi- 
dence which  was  heard  before  the  court  on  the  question  of 
voluntariness  '*^^  should  be  repeated  and  left  to  the  jury,  if 
the  matter  was  heard  in  their  absence,  not  for  the  purpose  of 
themselves  determining  whether  the  confession  was  or  was  not 
voluntary,  but  for  the  purpose  of  determining  the  weight  and 
credit  that  should  be  given  the  evidence  of  the  confession. 
In  many  other  jurisdictions  it  has  been  held  that,  where  the 
evidence  on  the  question  of  voluntariness  is  conflicting,  or 
where  the  court  is  in  doubt  whether  the  confession  was  or  was 
not  voluntary,  the  whole  matter  may  be  left  to  the  jury  under 
instructions  to  disregard  the  confession,  unless  they  find  that 
it  was  made  voluntarily.  Among  the  courts  so  holding  may 
be  cited:  State  v.  Storms,  113  Iowa,  385,  86  Am.  St.  Rep. 
380,  85  N.  W.  610;  People  v.  Cassidy,  133  N.  Y.  612,  30 
N.  E.  1003 ;  Commonwealth  v.  Bond,  170  Mass.  41,  48  N.  E. 
756 ;  State  v.  Moore,  160  Mo.  443,  61  S.  W.  199 ;  Wilson  v. 
United  States,  162  U.  S.  613,  16  Sup.  Ct.  Rep.  895,  40  L.  ed. 
1090;  Roesel  v.  State,  62  N.  J".  L.  216,  41  Atl.  408;  Burdge 
V.  State,  53  Ohio  St.  512,  42  N.  E.  594;  People  v.  Howes, 
81  Mich.  396,  45  N,  W.  961 ;  State  v.  Wiestcott,  130  Iowa,  1, 
104  N.  W.  341. 

The  rule,  as  stated  by  the  Massachusetts  court,  is  as  fol- 
lows: "The  judge  finds  the  fact  in  the  first  instance.  If  he 
is  of  opinion  that  the  confession  is  not  voluntary,  or  that 
when  the  declaration  was  made,  the  speaker  expected  to  re- 
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cover,  or  in  general  that  the  preliminary  facts  were  not  such 
as  to  make  the  evidence  admissible,  he  rejects  it,  and  that 
is  the  end  of  the  matter,  unless  some  question  of  law  is  re- 
served. If  he  finds  the  other  way,  and  is  of  opinion  that  the 
evidence  is  admissible,  he  admits  it,  but  instructs  the  jury 
to  disregard  it  if  they  do  not  agree  with  him":  Commonwealth 
V.  Bond,  170  Mass.  41,  48  N.  E.  756. 

By  the  supreme  court  of  the  United  States:  "When  there  is 
a  conflict  of  evidence  as  to  whether  a  confession  is  or  is  not 
voluntary,  if  the  court  decides  that  it  is  admissible,  the  ques- 
tion may  be  left  to  the  jury,  with  the  direction  that  they 
should  ^*^  reject  the  confession  if  upon  the  whole  evidence 
they  are  satisfied  it  was  not  the  voluntary  act  of  the  defend- 
ant": Wilson  V.  United  States,  162  U.  S.  613,  16  Sup.  Ct.  Rep. 
895,  40  L.  ed.  1090. 

In  still  other  jurisdictions  the  rule  is,  and  we  think  cor- 
rectly, stated  as  follows:  "If  it  appear  from  the  testimony  of 
the  witness  that  the  alleged  confession  was  not  voluntary,  it 
must  be  excluded,  and  the  court  must  at  once  so  decide.  But 
if  voluntary,  the  witness  can  testify  to  it ;  and  if  subsequently 
in  the  course  of  the  trial  there  be  evidence  tending  to  con- 
tradict the  witness,  then  the  question  of  credibility  is  one  for 
the  jury,  who  must  be  instructed  that  if  not  voluntarily  made, 

they  must  wholly  disregard  it While  some  of  the  cases 

from  other  states,  cited  by  counsel  for  the  prisoner,  seem  to 
hold  that  it  is  the  sole  duty  of  the  court  to  at  once  decide 
before  hearing  the  confession,  from  the  conflicting  evidence  of 
witnesses,  whether  the  confession  was  voluntary,  the  settled 
practice  in  this  state  is  otherwise.  The  prisoner  here  has  the 
right  to  examine  fully  the  witness  called  by  the  common- 
wealth to  establish  the  alleged  confession.  If  it  then  appear 
that  it  was  not  voluntary,  it  should  be  rejected  without  being 
heard.  If  it  appear  to  have  been  voluntary,  then  it  should 
be  received.  If  afterward  there  be  testimony  contradicting 
the  witness,  then  it  becomes  a  question  for  the  jury":  Com- 
monwealth V.  Epps,  193  Pa.  512,  44  Atl.  570. 

This  rule  is  also  well  stated  in  the  charge  of  the  trial  court, 
which  was  approved  by  the  appellate  court,  in  the  case  of  Price 
V.  State,  114  Ga.  865,  40  S.  E.  1015 :  "In  determining  the  ques- 
tion as  to  whether  or  not  a  confession  is  admissible  as  evidence 
in  the  case,  the  law  puts  upon  the  presiding  judge  the  duty 
of  determining,  by  a  preliminary  investigation  of  the  ques- 
tion, whether  or  not  apparently  under  the  evidence,  whether 
preliminarily  under  the  evidence,  that  confession  was  made 
under  such  circumstances  as  authorized  it  to  go  to  the  jury, 
to  be  considered  by  them  as  testimony  in  the  case,  and,  if  the 
testimony  is  permitted  to  go  to  the  jury  by  the  presiding  judge 
as  being  primarily  admissible,  the  fact  that  it  is  permitted 
to  go  to  the  jury  by  the  presiding  judge  is  not  oonelusive  upon 


March,  1909.]  State  v.  Wells.  1063 

the  juiy  that  the  confession,  if  one  was  made,  was  made  under 
such  circumstances  as  orders  and  requires  the  jury  to  con- 
sider the  same  as  evidence  in  the  case ;  the  law  leaving  to  the 
jury  the  determination  of  the  question  of  whether  or  not  the 
evidence,  or  the  testimony  which  is  '*®'*  offered  on  the  part 
of  the  state,  of  a  confession,  was  in  point  of  fact  a  confession, 
and  whether  or  not  the  same  was  made  under  such  circum- 
stances as  authorize  you  to  consider  it."  To  the  same  effect 
are :  Irby  v.  State,  95  Ga.  467,  20  S.  E.  218 ;  Clay  v.  State, 
15  Wyo.  42,  86  Pac.  17,  544;  Hamlin  v.  State,  39  Tex.  Cr. 
App.  579,  47  S.  W.  656 ;  Rice  on  Criminal  Evidence,  sec.  308. 

We  think  many  of  the  courts  which  hold  that  the  question 
of  voluntariness  on  conflicting  evidence  is  for  the  jury  in 
effect  reached  the  same  conclusion.  We  are  therefore  of  the 
opinion  that,  when  evidence  of  the  defendant's  confession  is 
offered  by  the  state,  it,  on  the  defendant's  objection,  must 
first  introduce  some  evidence  tending  to  show  that  the  confes- 
sion was  voluntary;  that  it  is  alone  within  the  province  of 
the  court  to  determine,  not  whether  the  confession  was  or  was 
not  voluntary,  but  whether  a  sufficient  prima  facie  showing 
with  respect  to  its  voluntariness  is  made  to  warrant  a  finding 
that  it  was  voluntary ;  that  before  the  court  rules  upon  the 
question,  the  privilege  should  be  given  the  defendant,  if  he 
requests  it,  to  cross-examine  the  witness  or  witnesses  by  whom 
the  state  seeks  to  show  the  voluntariness  of  the  confession ; 
that  when  such  a  showing  has  been  made,  and  the  court  de- 
termines that  it  is  prima  facie  sufficient  to  authorize  such  a 
finding,  then  the  court  should  admit  the  confession  itself  in 
evidence,  otherwise  not;  that  when  the  state  has  made  such 
prima  facie  showing,  one  which  primarily  tends  to  show  that 
the  confession  was  voluntary,  the  defendant  may  not,  as  mat- 
ter of  right,  and  before  the  confession  itself  is  admitted,  then 
offer  evidence  to  dispute  or  contradict  the  preliminary  testi- 
mony offered,  but  may  do  so  afterward;  and  that  when  the 
evidence  is  conflicting,  or  is  open  to  different  inferences,  the 
question  of  voluntariness  should  be  left  to  the  determination 
of  the  jury,  like  every  other  question  of  fact,  under  instruc- 
tions to  wholly  disregard  the  evidence  of  the  confession,  un- 
less the  jury  are  convinced  and  find,  upon  all  the  evidence 
adduced,  ^***  that  it  was  voluntary.  We  think  no  error  was 
committed  in  the  ruling. 

2.  The  defendant  further  complains  upon  the  ground  that 
the  evidence  was  insufficient  to  support  the  verdict.  The 
statute  (Compiled  Laws  1907,  sec.  4226)  defines  the  offense 
as  follows:  "Every  person  who  provides,  supplies,  or  admin- 
isters to  any  pregnant  woman,  or  procures  any  such  woman 
to  take  any  medicine,  drug,  or  substance,  or  uses  or  employs 
any  instrument  or  other  means  whatever,  with  intent  thereby 
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to  procure  the  miscarriage  of  such  woman,  unless  the  same  i» 
necessary  to  preserve  her  life,  is  punishable,"  etc. 

The  defendant  contends  that  the  evidence  is  not  sufficient 
to  show  that  it  was  not  necessary  to  procure  the  miscarriage- 
of  the  woman  named  in  the  information  to  preserve  her  life. 
Under  such  a  statute  as  this  the  authorities  generally  hold, 
and  we  think  correctly,  that  it  is  essential  for  the  state  to 
allege  and  prove  that  the  production  of  the  miscarriage  wa» 
not  necessary  to  save  the  woman's  life,  and  that  the  burden 
of  proving  such  fact  is  upon  the  state :  1  Cyc.  181,  and  cases 
there  cited.  It,  however,  has  been  held  in  some  jurisdictions 
that  the  burden  of  proving  the  affirmative  is  upon  the  de- 
fendant :  People  v.  McGonegal,  62  Hun,  622,  17  N.  Y.  Supp. 
147.  It  is  conceded  by  the  attorney  general  that  the  burden 
was  upon  the  state  to  allege  and  prove  the  negative  in  the- 
statute.     The  trial  court  so  charged  the  jury. 

The  woman  on  whom  the  alleged  abortion  was  committed 
was  a  witness  for  the  state,  and  testified  that  she  was  un- 
married, and  was  twenty-five  years  of  age ;  that  the  defendant,, 
who  was  a  physician  and  surgeon,  at  about  the  time  of  con- 
ception, and  at  divers  other  times,  had  illicit  sexual  inter- 
course with  her;  that  she  was  pregnant,  and  had  a  miscar- 
riage on  the  fourth  day  of  October,  by  reason  of  an  operation 
performed  upon  her  on  the  fifth  day  of  September  by  the 
defendant,  by  means  of  instruments,  and  that  before  suck 
operation  (just  how  long  before  the  evidence  does  not  show) 
***''  the  defendant  had  given  her  some  pills,  some  of  which 
she  took,  but  discontinued  taking  others  because  those  taken 
had  made  her  sick  at  the  stomach.  Another  witness,  a  physi- 
cian and  surgeon,  testified  for  the  state  that  he  made  an 
examination  of  the  woman  on  the  fifth  day  of  September,  and 
found  the  uterus  enlarged,  and  every  indication  of  a  pregnant 
uterus ;  that  there  was  an  abrasion  of  the  cervix  of  the  uterus, 
and  that  the  uterus  had  a  stretched  appearance;  that  on  the 
fourth  day  of  October  he  attended  the  woman,  when  she  had 
a  miscarriage  of  about  a  four-month  foetus.  A  brother  of 
the  woman  testified  for  the  state  that  on  the  evening  of  thfr 
third  day  of  October,  the  day  when  the  defendant's  prelim- 
inary examination  was  had  before  the  magistrate,  he  met  the 
defendant  on  the  street,  and  that  **I  told  him  that  I  wanted 
to  know  the  truth  in  reference  to  the  trouble  between  him 
and  my  sister  that  he  was  charged  with,  whether  it  was  true 
or  not,  and  he  told  me  that  he  was  guilty.  And  we  talked 
about  it  there,  and  he  said  he  would  like  to  fix  matters  up  if 
he  knowed  how,  and  asked  me  if  I  had  any  suggestions  as  to 
how  to  fix  them  up,  and  I  said  *No.'  "  This  is  all  the  evi- 
dence which  the  state  claims  tends  to  prove  the  negative  in 
the  information.  The  physician  who  testified  for  the  state, 
and  who  had  examined  the  woman  on  the  day  of  the  alleged 
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commission  of  the  abortion,  gave  no  evidence  as  to  the  health 
or  physical  condition  of  the  woman,  except  that  she  was  preg- 
nant; nor  did  the  woman,  or  any  other  witness,  testify  as 
to  the  condition  of  her  health  or  other  physical  conditions; 
nor  is  there  any  evidence  in  the  case  from  which  such  con- 
ditions may  fairly  be  inferred. 

The  authorities  are  to  the  eifect  that,  when  it  is  shown 
that  the  woman  was  healthy  and  in  a  normal  condition,  and 
medicine  was  administered  to  her,  or  an  operation  performed 
upon  her  to  produce  a  miscarriage,  the  evidence  is  sufficient 
to  raise  the  inference,  and  to  find  the  fact,  that  the  produc- 
tion of  the  miscarriage  was  not  necessary  to  save  the  woman 's 
life  (Howard  v.  People,  185  111.  552,  57  N.  E.  441;  Hatchard 
V.  State,  79  Wis.  357,  48  N.  W.  380),  or  that  it  is  sufficient 
'^^  where  it  is  shown  that  there  was  nothing  in  the  condi- 
tion of  the  woman  to  indicate  any  necessity  for  a  procured 
miscarriage  (State  v.  Bly,  99  Minn.  74,  108  N.  W.  833),  and 
that  the  negative  in  the  information  need  not  be  shown  by 
direct  or  positive  evidence,  but  may  be  shown  by  circumstantial 
evidence  (Diehl  v.  State,  157  Ind.  549,  62  N.  E.  51).  But,  as 
in  all  cases  of  circumstantial  evidence,  not  only  must  cir- 
cumstances be  established  which  agree  with  and  support  the 
hypothesis  which  they  are  adduced  to  prove,  and  concur  to 
show  the  defendant's  guilt,  but  they  must  also  be  inconsistent 
with  any  other  reasonable  conclusion.  It  is  not  enough  that 
circumstances  be  proven  from  which  an  inference  may  be  de- 
duced that  the  production  of  the  miscarriage  was  not  neces- 
sary to  preserve  the  life  of  the  woman,  but  they  must  also 
be  inconsistent  with  every  other  reasonable  conclusion.  "The 
conclusion  is  not  supported  by  circumstantial  evidence,  unless 
the  facts  relied  on  are  of  such  a  nature,  and  so  related  to  ^ach 
other,  that  no  other  conclusion  can  fairly  or  reasonably  be 
drawn  from  them,  and  this  requirement  is  strictly  enforced, 
where  decisive  direct  evidence  is  probably  obtainable,  but  is 
not  produced":  17  Cyc.  817.  If  an  operation  to  produce  a 
miscarriage  is  performed  on  a  woman  of  ordinary  good  health 
and  of  normal  physical  conditions,  the  performance  of  such 
an  operation  is  inconsistent  with  the  conclusion  that  it  was 
necessary  to  preserve  the  life  of  the  woman.  But  in  such  case 
the  good  health  and  physical  conditions  of  the  woman  may  not 
be  presumed,  in  the  absence  of  testimony  tending  to  show 
them,  for  the  rule  is  also  well  settled  that,  "where  circum- 
stantial evidence  is  relied  upon,  the  circumstances  must  be 
proved,  and  not  themselves  presumed":  17  Cyc.  817. 

With  these  observations  we  pass  to  the  evidence  in  hand. 
The  most  important  is  that  of  the  defendant's  confession. 
We  will  assume  that  the  confession  is  open  to  the  claim  that 
it  related  to  the  specific  crime  of  which  the  defendant  was 
charged,  and  that,  under  the  evidence,  the  jury  was  justified 
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in  finding  that  it  referred  to  such  charge.  There  is,  how- 
ever, ^<*®  another  well-recognized  principle  of  the  criminal 
law  that  the  state  is  required  to  prove  the  corpus  delicti  in- 
dependent of  the  defendant's  confession,  and  must  so  prove  it 
beyond  a  reasonable  doubt,  by  evidence  other  than  the  con- 
fession of  the  accused:  State  v.  Laliyer,  4  Minn.  368  (Gil. 
277).  In  all  trials  for  crime  the  prosecution  must  prove  to 
the  satisfaction  of  the  jury  that  a  crime  has  been  committed 
before  it  proceeds  to  inquire  as  to  who  is  the  criminal. 
What  is  the  corpus  delicti  of  the  crime  here  charged?  The 
state  sufficiently  proved  that  the  woman  was  pregnant;  that 
the  defendant  performed  an  operation  on  her,  and  that  she, 
in  consequence  of  such  operation,  had  a  miscarriage.  But  the 
proof  of  such  facts  does  not  establish  the  crime  of  abortion 
aa  defined  by  the  statute.  Under  such  a  statute  it  was  also 
essential  to  prove  that  the  miscarriage  was  not  necessary  to 
preserve  the  life  of  the  woman.  Until  such  fact  was  proven 
the  body  of  the  crime  was  not  proven.  If  the  confession  of 
the  accused  may  be  received  to  alone  establish  an  essential 
element  of  the  body  of  the  crime,  then  may  his  confession  be 
received  to  establish  other  essential  elements,  and  thus  the 
rule  that  the  corpus  delicti  must  be  proved  beyond  a  reason- 
able doubt,  independent  of  the  confession,  is  violated. 

It  is  further  said  that  the  woman  was  unmarried,  and  that 
the  defendant  had  illicit  sexual  intercourse  with  her.  These 
circumstances  were  of  course  material  and  proper  to  be 
shown,  but  the  fact  that  the  woman  was  unmarried  does  not 
tend  to  show  that  the  operation  was  not  necessary  to  save  her 
life  any  more  than  if  she  had  been  married.  If  any  pre- 
sumptions at  all  were  to  be  indulged,  it  is  more  likely,  for 
varjous  reasons,  that  it  might  be  more  necessary,  in  order  to 
preserve  the  life  of  the  woman,  to  perform  such  an  operation 
on  an  unmarried  than  on  a  married  woman.  The  fact  that 
the  defendant  had  illicit  sexual  intercourse  with  the  woman 
furnishes  a  basis  for  a  motive  to  commit  the  offense,  but  an 
essential  element  of  a  crime  is  not  proven  by  merely  proving 
that  the  defendant  had  some  motive  to  commit  the  offense. 
**®  The  fact  that  he  had  illicit  sexual  intercourse  with  the 
woman  does  not  necessarily  agree  with  and  support  the 
hypothesis  which  it  is  adduced  to  prove — the  conclusion  that 
the  operation  was  not  necessary  to  preserve  the  life  of  the 
woman — and  it  is  not  of  such  a  nature,  and  so  related,  that  no 
other  conclusion  can  fairly  or  reasonably  be  drawn,  and  it 
is  not  inconsistent  with  the  conclusion  that  the  operation  was 
necessary.  If,  because  of  the  woman's  condition  of  ill- 
health,  or  other  physical  conditions,  or  bodily  ailment,  such 
an  operation  became  necessary  to  save  her  life,  it  was  just  as 
necessary  to  perform  the  operation  whether  the  woman  was 
pregnant  by  the  defendant  or  by  another.     It  needs  no  great 
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amount  of  logic  to  show  that  the  fact  or  circumstance  that 
the  defendant  had  illicit  sexual  intercourse  with  the  woman, 
and  that  the  producing  of  the  miscarriage  was  necessary  to 
save  her  life,  may  be  consistent,  and  that  both  may  be  true. 
When  a  fact  which  is  an  essential  element  to  constitute  a 
crime  is  sought  to  be  proven  by  circumstances  alone,  it  is 
not  enough  that  the  conclusion  sought  to  be  proven  may  be 
inferred  therefrom,  but  they  must  also  be  inconsistent  with 
every  other  reasonable  conclusion. 

AVe  are  referred  to  the  case  of  State  v.  Aiken,  109  Iowa, 
643,  80  N.  W.  1073,  as  an  authority  that  proof  of  the  defend- 
ant's illicit  sexual  intercourse  with  the  woman,  and  that  she 
was  unmarried,  was  sufficient  to  prove  the  negative  in  the 
information.  The  statute  there  was  like  ours.  The  court 
said: 

"As  a  general  rule,  when  the  offense  is  grounded  on  a 
negative,  or  when  that  negative  is  an  essential  element  of  the 
crime,  the  burden  is  on  the  state  to  prove  it.  No  doubt  all 
that  is  required  of  it  in  the  first  instance  is  to  make  out  a 
prima  facie  case,  but  that  it  must  do  in  order  to  make  out 
its  case.  All  that  is  disclosed  by  the  evidence  on  this  point 
is  that  the  woman  on  whom  the  operation  was  performed  went 
with  her  mother  to  the  office  of  the  defendant,  who  is  a  doctor, 
and  requested  her  to  perform  an  abortion.  The  woman  was 
advanced  in  pregnancy  for  from  five  to  six  months,  and  the 
operation  was  successfully  performed.  There  is  no  evidence 
of  illicit  intercourse,  no  showing  as  to  whether  she  was 
■***  married  or  unmarried,  and  nothing  to  indicate  the  con- 
dition of  her  health,  except  that  she  walked  to  the  office  of 
the  defendant  two  or  three  times.  Surely  this  does  not  prove 
beyond  a  reasonable  doubt  that  the  miscarriage  was  not  neces- 
sary to  save  the  life  of  the  mother.  And  we  are  of  the  opin- 
ion that  it  does  not  make  out  even  a  prima  facie  case 

Every  presumption  is  in  favor  of  defendant's  innocence;  and 
if  the  facts  shown  are  capable  of  explanation  on  any  reason- 
able hypothesis  in  favor  of  innocence,  there  can  be  no  right- 
ful conviction.  There  was  not  sufficient  evidence  to  support 
the  material  allegations  of  the  indictment,  and  defendant's 
motion  for  a  new  trial  should  have  been  sustained. ' ' 

The  court  did  not  there  say  that,  if  proof  had  been  made 
of  illicit  intercourse,  and  that  the  woman  was  unmarried,  such 
evidence  would  have  been  sufficient  to  show  that  the  opera- 
tion was  not  necessary  to  save  the  woman's  life;  and  if  the 
court  had  said  so,  the  statement  would  have  been  obiter  dic- 
tum. The  court  there  recognized  the  general  rule  that  proof 
of  the  pregnant  condition  of  the  woman,  and  the  production 
of  a  miscarriage  by  a  physician,  is  not  sufficient  evidence  to 
establish  the  negative  averment  in  the  information,  and  such 
is,  we  think,  the  logical  conclusion  and  the  weight  of  author- 
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ity:  State  v.  Clements,  15  Or.  237,  14  Pae.  410;  Moody  v. 
State,  17  Ohio  St.  110;  State  v.  Glass,  5  Or.  73;  State  v. 
Magnell,  3  Penne.  (Del.)  307,  51  Atl.  606 ;  Howard  v.  People, 
185  111.  552,  57  N.  E.  441;  Hatchard  v.  State,  79  Wis.  357, 
48  N.  W.  380;  Diehl  v.  State,  157  Ind.  549,  62  N.  E.  51. 

In  the  case  of  State  v.  Clements,  15  Or.  237,  14  Pac.  410, 
the  court  said:  "Proof  that  a  physician,  in  his  professional 
treatment  of  a  woman  pregnant  with  child,  had  used  means, 
with  the  intent  thereby  to  destroy  the  child,  and  the  death  of 
the  child  was  thereby  produced,  is  not  evidence  that  the  treat- 
ment was  not  necessary  to  preserve  the  life  of  the  mother ;  nor 
if  it  produced  the  death  of  the  mother,  that  it  was  not  an 
honest  effort,  on  the  part  of  the  physician,  to  preserve  her 
life.  The  experience  of  mankind  shows  that  cases  have  often 
arisen  in  which  such  treatment  has  necessarily  been  resorted 
to  and  in  the  absence  of  other  proof,  the  law,  in  its  benignity, 
would  presume  that  it  was  performed  in  good  faith,  and  for 
a  legitimate  purpose." 

In  the  case  of  Moody  v.  State,  17  Ohio  St.  110,  it  was  said : 
412  <<The  circumstances  attending  the  procurement  of  an 
abortion,  tending  to  prove  that  it  was  unnecessary  for  the 
purpose  of  preserving  the  life  of  the  mother,  ordinarily  can 
be  shown  quite  as  well  on  the  part  of  the  prosecution  as  it 
can  le  proved  by  the  defendant  that  it  was  necessary  for  that 
purpose The  statute  does  not  declare  every  procure- 
ment of  an  abortion  to  be  an  offense,  but  it  is  so  only  when 
it  is  not  done  for  the  purpose  of  saving  the  life  of  the  mother. 
The  absence  of  this  necessity  is  then  so  far  descriptive  of  the 
crime  that  the  offense  cannot  be  established  without  proof 
that  such  necessity  did  not  exist.  It  is  the  producing  an  abor- 
tion in  the  absence  of  such  necessity  that,  upon  the  theory  of 
the  statute,  constitutes  the  offense." 

We  are  aware  that  in  some  jurisdictions  it  has  been  held 
that  while  it  was  necessary  for  the  state  to  aver  and  prove 
the  negative,  still  the  mere  proof  of  the  pregnancy  of  the 
woman,  and  that  the  defendant  produced  the  miscarriage,  was 
sufficient  to  warrant  a  finding  for  the  state  upon  such  issue 
(State  V.  Schuerman,  70  Mo.  App.  518),  but  no  reasons  are 
there  given  for  such  a  conclusion.  The  reasons  given  in  the 
case  of  State  v.  Lee,  69  Conn.  186,  37  Atl.  75,  are: 

"We  think  it  was  incumbent  upon  the  state  in  some  way 
to  establish  the  truth  of  the  negative  averment.  The  want 
of  necessity  was  an  element  of  the  crime,  as  charged  in  the 
information,  as  much  as  the  act  or  the  intent  charged;  and 
the  burden  of  proving  the  former,  as  well  as  the  latter,  ele- 
ments rests  upon  the  state  for  the  same  reason,  namely,  be- 
cause under  our  law  it  is  the  duty  of  the  state  to  prove  guilt, 

and  not  that  of  the  accused  to  prove  innocence The 

truth  of  this  negative  averment  as  part  of  the  state 's  case  must 
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in  some  way  be  made  prima  facie  to  appear  at  the  trial,  but 
it  need  not  necessarily  be  so  made  to  appear  by  evidence.  For 
instance,  where  there  is  a  presumption  of  law  in  favor  of  the 
truth  of  an  averment  of  this  kind,  the  state  may  in  the 
first  instance,  and  until  evidence  to  the  contrary  is  introduced 
by  the  defendant,  rest  upon  the  presumption,  just  as  it  might 
upon  .evidence  sufficient  to  make  out  a  prima  facie  case.  In 
such  case  the  burden  of  proving  the  averment  still  rests  upon 
the  state,  but  by  the  presumption  it  is  relieved  for  the  time 
being  from  introducing  evidence  in  support  of  the  averment, 
because  the  presumption  under  such  circumstances  stands  in 
the  place  of  the  evidence." 

We  do  not  think  there  is  "a  presumption  of  law  in  favor 
of  the  truth"  of  such  an  averment.  Presumptions  of  law 
^**  derive  their  force  from  the  law  or  jurisprudence,  not 
from  logic  or  probability.  They  are  uniform  and  constant 
assumptions  applicable  generally:  1  Elliott  on  Evidence,  sec. 
83.  The  very  wording  of  the  statute  itself  forbids  the  in- 
dulgence of  such  a  presumption.  The  legislature,  by  placing 
the  negative  in  the  statute,  and  making  it  a  part  of  the  clause 
and  section  creating  the  offense,  recognized  that  some  abor- 
tions are  necessary  to  save  the  life  of  the  woman,  and  that 
others  are  not.  And  in  the  language  of  the  Ohio  court,  '*it 
is  the  producing  of  an  abortion  in  the  absence  of  such  neces- 
sity that,  upon  the  theory  of  the  statute,  constitutes  the 
offense,"  The  questions  for  review  in  the  Connecticut  case 
were  the  refusal  of  the  court  to  charge  that  "it  was  incumbent 
on  the  state  to  prove,  not  only  that  the  accused  committed 
acts  with  the  intent  to  commit  an  abortion,  but  that  it  was 
not  necessary  for  the  purpose  of  preserving  the  woman 's  life, ' ' 
and  in  giving  the  charge  that  "the  fact  that  it  is  necessary 
to  use  such  means  or  to  procure  a  miscarriage  is  a  matter  of 
defense  which  the  accused  may  establish  if  such  be  the  fact; 
but  it  is  not  incumbent  on  the  state  in  the  first  instance  to 
establish  the  negative  that  it  was  not  necessary."  In  re- 
fusing such  request,  and  in  giving  such  charge,  we  think  the 
court  clearly  placed  the  burden,  not  on  the  state  to  prove 
the  negative,  but  on  the  defendant  to  prove  that  it  was  neces- 
sary. The  correctness  of  that  charge  and  of  the  ruling  re- 
fusing the  request  were  the  questions  before  the  appellate 
court  for  review,  who  approved  the  ruling  and  held  the  charge 
good,  and  affirmed  the  judgment  of  conviction.  In  so  doing' 
we  think  that  the  court,  notwithstanding  its  expressions  in 
the  opinion,  necessarily  held  with  the  New  York  court  (People 
V.  McGonegal,  62  Hun,  622,  17  N.  Y.  Supp.  147),  that  the 
negative  in  the  statute  is  matter  of  defense,  and  that  the 
affirmative  must  be  established  by  the  accused,  a  holding  which 
we  think  is  against  the  great  weight  of  authority  under  stat- 
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ntes  such  as  we  have,  making  the  negative  an  essential  element 
of  the  offense. 

If  it  was  not  necessary  to  produce  the  miscarriage  to  pre- 
serve **^  the  life  of  the  woman,  such  fact  could  readily  have 
been  shown  by  the  physician,  who  was  a  witness  for  the  state, 
and  who  had  examined  the  woman  on  the  day  that  the  alleged 
operation  was  performed,  and  by  the  woman  herself,  who 
was  also  a  witness  for  the  state.  The  observation  made  by 
the  Ohio  court  that  the  circumstances  attending  the  procure- 
ment of  the  abortion  tending  to  prove  that  it  was  unnecessary 
to  save  the  life  of  the  woman  ordinarily  can  be  shown  quite 
as  easily  on  the  part  of  the  state  as  by  the  defendant,  and 
that  the  rule  as  to  the  sufficiency  of  circumstantial  evidence, 
as  stated  in  Cyc,  "is  strictly  enforced  where  decisive,  direct 
evidence  is  probably  obtainable,  but  is  not  produced,"  is 
here  pertinent  and  applicable.  When  the  physician  and  the 
woman,  who  were  witnesses  for  the  state,  were  not  interro- 
gated by  it  with  respect  to  the  health  or  physical  condition 
of  the  woman,  and  the  state  failed  to  show  by  them,  or  by 
other  evidence,  that  there  was  nothing  in  the  condition  of  the 
woman  to  indicate  any  necessity  for  a  procured  miscarriage,  it 
may  be  assumed  that  if  the  witnesses  had  been  examined  on 
such  matters,  the  evidence  elicited  from  them  would  have 
been  against  the  state,  or  that  the  state  overlooked  the  neces- 
sity of  proving  the  negative  in  the  statute,  or  else  treated  it 
as  a  matter  of  defense. 

Because  of  the  insufficiency  of  the  evidence  in  this  particu- 
lar to  sustain  the  verdict,  the  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  a  new  triaL 

Frick  and  McCarty,  JJ.,  concur. 


The  Preliminary  Procedure  in  Deterrmmng  the  Admissibility  of  Con- 
fessions in  evidence  is  discussed  in  the  note  to  Daniels  v.  State,  6  Am. 
St.  Kep.  242.  As  to  the  burden  of  proof  on  the  question  whether  a 
confession  was  voluntary,  see  State  v.  Storms,  113  Iowa,  385,  86  Am.  St. 
Kep.  380. 

Extrajudicial  Confessions  of  GuUt,  Without  Corroborative  Proof  of 
the  corpus  delicti,  are  insufficient  to  sustain  a  conviction:  See  the 
note  to  Daniels  v.  State,  6  Am.  St.  Eep.  251;  Harris  v.  State,  28  Tex. 
App.  308,  19  Am.  St.  Rep.  837;  Willard  v.  State,  27  Tex.  App.  386, 
11  Am.  St.  Eep.  197;  Blacker  v.  State,  74  Neb.  671,  121  Am,  St.  Eep. 
751. 

,    The  Law  of  Circumstantial  Evidence  is  the  subject  of  a  note  to  State 
V.  Hudson,  97  Am.  St,  Eep.  771, 

r?ie  CriTtte  of  Causing  Abortion,  and  Prosecutions  Therefor,  are  dis- 
cussed in  the  note  to  Abrams  v.  Foshee,  66  Am,  Dec.  82,  As  to  the 
sufficiency  of  proof  of  the  corpus  delicti  in  such  cases,  see  Seifert  v. 
State.  160  Ind.  464,  98  Am.  St.  Eep.  340;  State  v.  Alcorn,  7  Idaho, 
599,  97  Am.  St.  Eep.  252. 
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WARREN  V.  SMITH. 

[35  Utah,  455,  100  Pae.  1069.] 

BILLS  AND  NOTES. — ^Although  the  Bobber  or  Finder  of  a 

negotiable  instrument  acquires  no  title  against  the  real  owner,  still 
if  it  is  indorsed  in  blank,  or  payable  or  indorsed  to  bearer,  a  third 
party  acquiring  it  from  the  robber  or  finder  bona  fide  for  value  and 
before  maturity  may  retain  it  against  the  true  owner.  But  under  a 
forged  indorsement  even  a  bona  fide  holder  without  notice  acquires 
no  title,     (p.  1073.) 

BILLS  Ain>  NOTES — Stolen  Instrument. — The  Owner  may 
Pursue  stolen  negotiable  instruments  and  their  proceeds,  until  they 
reach  the  hands  of  a  bona  fide  holder  for  value  before  maturity. 
(p.  1073.) 

TROVEE — Stolen  Negotiable  Instrument. — Trover  lies  without 
previous'  demand  and  refusal  against  one  who  possesses  himself  im- 
properly of  a  bill  stolen  from  the  owner,  or  against  one  who  receives 
payment  even  in  good  faith  of  the  instrument  under  a  forged  in- 
dorsement,    (p.  1074.) 

BILLS  AND  NOTES — Stolen  Instrument — ^Burden  of  Proof. — 
When  the  loss  of  a  negotiable  instrument  by  the  original  owner,  or 
its  theft  from  him,  is  proved,  the  burden  of  proof  shifts  and  the 
holder  must  show  that  he  acquired  the  instrument  bona  fide  for  value 
and  before  maturity,  or  from  some  one  who  had  a  perfect  title,  (p. 
1074.) 

BILLS  AND  NOTES.  —  Under  a  Forged  Indorsement  of  a 
Stolen  check,  even  a  purchaser  for  value  and  without  notice  acquires 
no  right  or  title,     (p.  1074.) 

P.  L.  Williams,  Geo.  H.  Smith,  John  G.  Willis  and  H.  B. 
Thompson,  for  the  appellant. 

A.  R.  Heywood,  for  the  respondent. 

*»«  STRAUP,  C.  J.  The  plaintiff  aUeged  in  Ws  complaint 
that  on  March  1,  1904,  the  Southern  Pacific  Company,  for 
services  rendered,  issued  and  delivered  to  him  its  pay-check, 
payable  to  his  order,  and  drawn  on  the  treasurer  of  the 
Southern  Pacific  Company,  in  the  sum  of  sixty-three  dollars 
and  twenty  cents;  that  on  March  20th  the  check  was  stolen 
from  or  lost  by  the  plaintiff  and  his  indorsement  forged 
thereon;  that  the  check  afterward  came  into  the  possession 
of  the  defendant,  who  collected  thereon  the  sum  of  sixty- 
three  dollars  and  twenty  cents;  that  the  plaintiff  received  no 
part  of  the  money  evidenced  by  the  check;  and  that  the  de- 
fendant, by  reason  of  the  premises,  became  indebted  to  the 
plaintiff  in  such  sum,  no  part  of  which  had  been  paid.  The 
defendant  '*°''  in  his  answer  admitted  the  issuance  of  the 
check,  that  it  came  into  his  hands,  and  that  he  collected  the 
money  evidenced  by  it,  but,  on  information  and  belief,  denied 
that  the  plaintiff'  was  the  payee  named  in  the  check,  denied 
the  alleged  forgery  of  the  indorsement,  and  alleged  that  the 
check  was  paid  by  the  drawee  April  2d,  and  that  he  had  no 
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notice  or  knowledge  of  any  defect  of  the  check,  or  of  the 
indorsement  thereon,  until  more  than  two  years  after  its 
presentment  for  payment  to  the  drawee.  Upon  these  issues 
a  trial  was  had  before  the  court. 

The  plaintiff  testified  that  he  was  an  employe — a  fireman — 
of  the  Southern  Pacific  Company  at  Montello,  Nevada,  that 
the  check  was  given  him  on  March  23,  1904,  by  the  clerk 
of  the  roundhouse  foreman  at  Montello  for  services  rendered 
by  him,  and  that  he  put  the  check  in  his  pocketbook;  that 
night  when  he  retired — in  a  bunk-car — he  placed  his  pants 
between  himself  and  the  wall,  with  the  pockets  under  the  pil- 
low; that  when  he  arose  the  next  morning,  he  found  his  pants 
across  the  foot  of  the  bed,  and  the  pocketbook  and  check 
gone ;  that  he  had  not  indorsed  the  check,  and  that  the  indorse- 
ment on  the  check  purporting  to  be  his  indorsement  was  a 
forgery,  and  that  he  had  not  sold,  cashed,  or  negotiated  the 
check  in  any  manner;  that  he  did  not  know  who  took  the 
check  from  him,  nor  who  wrote  or  indorsed  his  name  on  it; 
that  when  he  missed  the  check,  he  notified  his  foreman,  and 
that  he  and  the  foreman  wrote  out  a  message  and  left  it  at 
the  operator's  office  at  Montello  on  March  25th,  and  that  he 
also  wrote  a  letter  to  the  master  mechanic  and  to  the  super- 
intendent of  the  Salt  Lake  Division  notifying  them  that  the 
check  was  stolen.  The  check  itself  was  exhibited  to  the  plain- 
tiff, who  identified  it,  and  testified  that  the  indorsement 
thereon  purporting  to  be  his  indorsement  was  not  his  signa- 
ture, and  was  a  forgery.  He  further  testified  that  he  did 
not  know  the  check  had  been  paid  until  about  a  year  after 
it  had  been  stolen,  at  which  time  it  was  shown  him  by  a 
special  detective  of  the  Southern  Pacific  Company,  who  then 
asked  him  whether  it  was  the  one  that  ^'^^  was  stolen,  and 
whether  the  signature  purporting  to  be  his  signature  was 
his,  and  that  the  plaintiff  told  him  that  it  was  the  check,  a:nd 
that  the  signature  was  not  his  signature.  The  check  itself 
shows  that  it  was  payable  to  the  order  of  the  plaintiff  and 
bears  the  indorsement  of  the  plaintiff's  name,  the  defendant's 
name,  the  name  of  the  Commercial  National  Bank  of  Ogden, 
and  the  name  of  a  California  bank,  to  which  last-named  bank 
the  check  was  paid  on  its  presentation  by  the  Southern  Pacific 
Company  at  San  Francisco  on  April  4,  1904. 

The  foregoing  is,  in  substance,  all  of  plaintiff's  evidence. 
When  he  rested,  the  defendant  also  rested  without  offering 
any  evidence.  The  court  found  the  facts  as  follows:  That 
the  check  was  delivered  to  the  plaintiff  on  March  23d  at 
Montello;  that  it  was  stolen  from  him  on  March  25th;  that 
the  plaintiff  had  not  indorsed  the  check,  nor  had  he  author- 
ized anybody  to  do  so ;  that  the  plaintiff  had  received  no  part 
of  the  money  evidenced  by  it;  that  the  defendant  "became 
indorsee  and  indorser  of  said  check  on  or  about  the  first  day 
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of  April,  1904,  at  Ogden  City,  Utah ;  that  said  check,  indorsed 
with  the  name  of  the  payee,  was  transferred  and  delivered 
to  said  defendant  on  or  about  April  1,  1904,  by  the  holder, 
without  any  notice  of  any  infirmity,  and  on  the  same  day 
the  said  defendant  indorsed  the  said  check  to  the  Commercial 
National  Bank  of  Ogden,  who  thereupon  indorsed  it  to  the 
Bank  of  California,  at  San  Francisco,  California,  which  said 
last-named  bank,  on  April  4,  1904,  presented  said  cheek  to 
the  drawee,  who  paid  it  and  took  possession  of  it,  and  there- 
after, to  wit,  in  the  spring  of  1905,  returned  it  to  the  plain- 
tiff herein,  who  thereupon  learned  for  the  first  time  that  it 
had  been  paid  by  the  drawee,  and  who  immediately  intrusted 
an  agent  of  the  said  Southern  Pacific  Company  with  the  col- 
lection thereof;  that  the  plaintiff  failed  to  present  the  cheek 
to  the  Southern  Pacific  Company  for  payment,  and  failed  to 
demand  payment  of  it  or  from  any  indorser  thereon;  that 
neither  the  defendant  nor  any  subsequent  indorser  thereon 
had  knowledge  or  notice  of  any  defect  '*'^*  in  the  check  for 
more  than  one  year  and  seven  months  after  the  check  had 
been  cashed  by  the  defendant.  As  conclusions  of  law  the 
court  found  that  the  plaintiff  delayed  an  unreasonable  time 
and  was  negligent  in  failing  to  notify  the  defendant  of  the 
forged  indorsement,  and  that  the  plaintiff  was  not  entitled  to 
recover.  Judgment  was  accordingly  entered  for  the  defend- 
ant, from  which  the  plaintiff  has  appealed. 

He  contends  that  the  court  erred  in  its  findings  and  con- 
clusions and  in  entering  judgment  for  the  defendant  upon 
the  facts  found.  We  think  the  judgment  is  wrong.  It  is 
contrary  to  the  findings  and  to  the  evidence.  It  is  shown  be- 
yond dispute  that  the  check  is  payable  to  the  order  of  the 
plaintiff,  that  it  was  stolen  from  him,  and  that  the  indorse- 
ment of  his  name  thereon  was  a  forgery.  The  court  so  found. 
Under  those  conditions  the  check  came  into  the  hands  of  the 
defendant,  who  admitted  in  his  answer  that  he  "collected 
thereon  the  sum  of  $63.20,"  the  amount  of  the  check.  While 
the  findings  show  that  the  check  was  delivered  to  the  defend- 
ant without  notice  of  any  infirmity,  yet  there  is  no  evidence 
to  support  it,  and  neither  the  evidence  nor  the  findings  show 
that  he  paid  a  valuable  consideration  for  the  check.  The  law 
generally  is  to  the  effect  that,  "although  the  robber  or  finder 
of  a  negotiable  instrument  can  acquire  no  title  against  the 
real  owner,  still  if  it  be  indorsed  in  blank,  or  payable  or  in- 
dorsed to  bearer,  a  third  party  acquiring  it  from  a  robber 
or  finder  bona  fide  for  a  valuable  consideration,  and  before 
maturity  without  notice  of  the  loss,  may  retain  it  against  the 

true  owner But  under  a  forged  indorsement  even  a 

bona  fide  holder  without  notice  acquires  no  title":  Daniel  on 
Negotiable  Instruments,  5th  ed.,  sec.  1469.  Where  the  nego- 
tiable instruments  are  stolen,  the  owner  may  pursue  them  and 
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the  proceeds  of  them,  until  they  reach  the  hands  of  a  bona 
fide  holder  for  value  before  maturity.  In  like  manner  an  ac- 
tion of  trover  lies  without  previous  demand  and  refusal 
against  one  who  possesses  himself  improperly  of  the  bill  stolen 
'****  from  the  plaintiff,  or  against  one  who  receives  payment 
even  in  good  faith  of  such  stolen  bill  under  a  forged  indorse- 
ment: 3  Randolph  on  Commercial  Paper,  2d  ed.,  sees.  1682, 
1683.  It  is  also  well  settled  that,  when  the  loss  by  the  original 
owner  or  the  theft  from  him  is  proven,  the  burden  of  proof 
shifts,  and  the  holder  must  show  that  he  acquired  it  bona 
fide  for  value  and  before  maturity,  or  from  someone  who  had 
a  perfect  title:  Daniel  on  Negotiable  Instruments,  5th  ed.,  sec. 
1470.  To  the  same  effect  is  our  statute  (section  1611  of  the 
Compiled  Laws  of  1907),  which  provides:  "Every  holder  is 
deemed  prima  facie  to  be  a  holder  in  due  course;  but  when 
it  is  shown  that  the  title  of  any  person  who  has  negotiated 
the  instrument  was  defective,  the  burden  is  on  the  holder  to 
prove  that  he  or  someone  under  whom  he  claims  acquired  the 
title  as  a  holder  in  due  course."  When  the  plaintiff  proved 
that  the  check  was  stolen  from  him,  the  burden  shifted  to  the 
defendant  to  prove  that  he,  or  some  person  under  whom  he 
claims,  acquired  title  as  a  holder  in  due  course.  No  such  evi- 
dence was  offered,  and  no  such  proof  was  made.  Further- 
more, though  proof  had  been  made  that  the  defendant  pur- 
chased the  check  for  value  and  without  notice  in  due  course, 
still,  as  shown  by  the  authorities  above  cited,  he  acquired  no 
right  or  title  under  the  forged  indorsement  of  the  plaintiff's 
name.  The  general  rules  applicable  to  bona  fide  holders  for 
value  do  not  apply  in  such  a  case.  To  the  same  effect  also  is 
our  statute:  Compiled  Laws  1907,  sec.  1575. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial.     Costs  to  appellant. 

Frick  and  McCarty,  J  J.,  concur. 


The  Bights  of  a  Holder  of  a  Stolen  Negotiable  Instrument  are  dis- 
cussed in  the  note  to  Ehrlich  v.  Jennings,  125  Am.  St.  Eep.  802; 
First  Nat.  Bank  v.  Gates,  66  Kan.  505,  97  Am.  St.  Rep.  383;  Cochran 
V.  Fox  Chase  Bank,  209  Pa.  34,  103  Am.  St.  Rep.  976;  Biddleford 
Nat.  Bank  v.  Hill,  102  Me.  346,  120  Am.  St.  Rep.  499;  McNight  v. 
Parsons,  136  Iowa,  390,  125  Am.  St.  Rep.  265. 

Every  Holder  of  a  Negotiable  Instrument  is  Deemed  Prima  Facie  to 
be  a  holder  in  due  course.  But  when  it  is  shown  that  the  title  of 
any  person  who  has  negotiated  the  instrument  was  defective,  the 
burden  is  on  the  holder  to  prove  that  he  or  some  person  under  whom 
he  claims  acquired  the  title  as  a  holder  in  due  course:  Parsons  v. 
Utica  Cement  Mfg.  Co.,  82  Conn.  333,  135  Am.  St.  Rep,  278,  and  cases, 
cited  in  the  cross-reference  note  thereto. 
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COOPER  V.  UTAH  LIGHT  AND  RAILWAY  COMPANY. 

[35  Utah,  570,  102  Pac.  202.] 

OOEPORATION — Right  to  Sell  Property  and  Franchises. — A 
corporation  having  no  public  duties  to  perform  ordinarily  has  the 
same  power  to  sell,  with  the  consent  of  its  stockholders,  all  its  prop- 
erty, including  its  privileges  and  franchises,  except  its  franchise  to 
be  a   corporation,  that  an  individual  has.     (p.  1081.) 

CORPORATION — Sale  of  Property  to  Prejudice  of  Creditor. — 
A  corporation  may  not,  any  more  than  an  individual,  dispose  of  its 
property  to  the  prejudice  of  creditors,     (p.  1081.) 

CORPORATION — Liability  of  Purchasing  Company  for  Debts. 
A  separate  and  distinct  corporation  which  has  succeeded  by  purchase 
to  the  property  and  franchises  of  another  corporation  is  not  liable,, 
merely  by  reason  of  its  succession,  for  the  general  debts  or  on  the 
general  contracts  of  the  other  corporation,     (p.  1081.) 

CORPORATION — Liability  of  Purchasing  Company  for  Torts. 
A  corporation  is  not  liable  for  the  negligence  or  other  torts  of  an- 
other corporation  to  whose  property  and  franchises  it  has  succeeded, 
(p.  1081.) 

CORPORATION — ^Right  to  Deal  With  Its  Property. — A  general 
creditor  has  no  lien  upon  the  funds  of  a  solvent  corporation,  and  the 
right  of  such  a  corporation  to  deal  with  its  property  is  absolute,  so 
long  as  it  does  not  violate  its  charter  or  the  laws  applicable  to  such 
a  company,     (p.  1081.) 

CORPORATION. — The  Term  "Franchise"  has  Various  Significa- 
tions, both  in  a  legal  and  a  popular  sense,  and  has  especially  two 
well-defined  meanings;  one  pertaining  to  what  is  called  the  "primary 
franchise,"  the  right  to  exist  as  a  corporation,  and  the  other  to  the 
different  rights,  privileges  and  powers  obtained  and  exercised  by  the 
corporation  which  are  not  a  prerequisite  to  corporate  existence,  such 
as  the  right  to  occupy  streets  and  public  places  for  the  operation  of 
a  system  of  wa*er  or  gas  works,  electrical  lighting  plants,  railroads 
and  the  like.     (p.  1082.) 

CORPORATION — Right  to  Sell  Franchises. — ^Unless  the  Right 
is  given  by  the  power  creating  a  corporation,  it  may  not  sell  its 
primary  franchise,  but  in  the  absence  of  constitutional  or  legislative 
restrictions  it  may  sell  what  has  been  denominated  as  "secondary 
franchises,"  that  is,  its  right  to  occupy  and  use  public  places  for  the 
operation  of  its  plant  or  system,     (p.  1082.) 

CORPORATION — Right  to  Sell  Franchise. — In  a  Constitutional 
Provision  that  "no  corporation  shall  lease  or  alienate  any  franchise, 
so  as  to  relieve  the  franchise  or  property  held  thereunder  from  the 
liabilities  of  the  lessor  or  grantor,  lessee  or  grantee,  contracted  or 
incurred  in  operation,  use  or  enjoyment  of  such  franchise  or  any  of 
its  privileges,"  the  word  "any"  means  any  one  of  a  number,  and  the 
words  "any  franchise"  include  all  franchises,  both  primary  and 
secondary,  as  distinguished  from  the  corporeal  property  of  the  corpo- 
ration,    (p.  1084.) 

CONSTITUTION — Construction — Proceedings  of  Convention. — 
In  determining  the  meaning  of  words  used  in  a  constitution,  a  court 
may  consider  the  proceedings  of  the  constitutional  convention,  (p. 
1086.) 

CORPORATION — Sale  of  Property  and  Franchise. — In  a  con- 
stitutional provision  that  "no  corporation  shall  lease  or  alienate  any 
franchise,  so  as  to  relieve  the  franchise  or  property  held  thereunder 
from  the  liabilities  of  the  lessor  or  grantor,  lessee  or  grantee,  con- 
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tracted  or  incurred  in  operation,  use  or  enjoyment  of  sncb  franchise 
or  any  of  its  privileges,"  the  words  "or  property  held  thereunder" 
mean  such  property  as  is  necessarily  held  and  used  in  the  operation, 
use  or  enjoyment  of  the  privileges  and  rights  conferred  by  the  fran- 
chise, and  without  the  possession  of  which  property  such  rights  and 
privileges  conferred  by  the  franchise  could  not  successfully  be  exer- 
cised or  enjoyed.  And  the  words  "liabilities,"  etc.,  do  not  include  all 
liabilities  of  the  grantor,  but  only  such  as  are  "contracted  or  in- 
curred in  operation,  use  or  enjoyment  of  such  franchise,  or  any  of  its 
privileges."     (p.  1086.) 

CORPORATION — Sale  of  Property  and  Franchise — ^Liability 
for  Tort. — Under  a  constitutional  provision  that  "no  corporation  shall 
lease  or  alienate  any  franchise  so  as  to  relieve  the  franchise  or 
property  held  thereunder  from  the  liabilities  of  the  lessor  or  grantor, 
lessee  or  grantee,  contracted  or  incurred  in  operation,  use  or  enjoy- 
ment of  such  franchise  or  any  of  its  privileges,"  an  electric  light  and 
power  corporation,  operating  its  system  in  public  streets  and  places, 
cannot  transfer  its  franchises  so  as  to  relieve  them  and  the  property 
used  in  their  exercise  from  liability  for  a  judgment  subsequently  re- 
covered by  an  employ^  for  personal  injuries  received  prior  to  the 
transfer  in  the  operation  of  machinery,     (p.  1088.) 

CORPORATION — Sale    of    Franchises — Liability    for    Tort.— 

Where  an  electric  light  and  power  company  operating  its  system  in 
public  streets  and  places  transfers  its  franchises,  they  and  the  prop- 
erty used  in  their  exercise  are  not,  under  the  general  principles  of 
equity,  relieved  from  liability  for  a  judgment  subsequently  re- 
covered by  an  employe  for  personal  injuries  received  prior  to  the 
transfer  in  the  operation  of  machinery,     (p.  1088.) 

CORPORATION— Sale  of  Property  —  Rights  of  Creditors.— 
When  the  consideration  is  adequate,  a  creditor  of  a  selling  corpora- 
tion, unless  he  is  otherwise  prejudiced,  may  not  complain  of  the 
transfer  on  the  ground  that  the  consideration  was  not  in  cash  but 
was  in  other  valuable  property,     (p.  1089.) 

CORPORATION — Sale  of  Property— Rights  of  Creditors. — A 
creditor  of  a  selling  corporation  may  properly  complain  when  it  and 
the  vendee  enter  into  an  arrangement  whereby  all  the  property  is 
to  be  transferred  upon  a  consideration,  whether  cash,  shares  of  stock, 
or  other  property,  which  is  not  to  be  paid  and  received  as  assets  and 
the  property  of  the  selling  corporation,  but  is  to  be  distributed 
among  its  stockholders,     (p.  1089.) 

CORPORATION — Sale  of  Property — Rights  of  Creditors. — A 
transaction  whereby  one  corporation  transfers  all  its  property  and 
franchises,  except  the  franchise  to  be  a  corporation,  to  another  corpo- 
ration, upon  an  agreement  that  the  consideration  shall  be  distributed 
to  the  stockholders  of  the  selling  company,  is,  as  to  its  creditors,  not 
only  fraudulent,  but  unlawful  under  a  statute  forbidding  officers  of 
a  corporation  "to  divide,  withdraw,  or  in  any  manner  except  as  pro- 
vided by  law,  pay  to  the  stockholders,  or  any  of  them,  any  part  of 
the  capital  stock  of  the  corporation."     (p.  1089.) 

CORPORATION — ^Withdrawal  or  Division  of  Stock,  —  In  a 
statute  making  it  a  misdemeanor  for  the  officers  of  a  corporation  "to 
divide,  withdraw,  or  in  any  manner  except  as  provided  by  law,  pay 
to  the  stockholders,  or  any  of  them,  any  part  of  the  capital  stock 
of  the  corporation,"  the  expression  "capital  stock"  consists  of  money, 
property,  or  other  valuable  commodities,     (p.   1089.) 

CREDITOR'S  SUIT — Allegation  of  Fraud. — ^A  Complaint  in  a 
suit  by  a  judgment  creditor  to  reach  property  transferred  by  the 
debtor  is  sufficient  if  it  alleges  the  facts  constituting  fraud  in  law, 
without  characterizing  the  transaction  by  giving  it  a  name  or  by 
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calling  it  something  which  the  law  itself  recognizes  and  names,     (p. 
1090.) 

JUDGMENT — Conclusiveness  as  to  Indebtedness. — A  judgment 
of  a  court  having  jurisdiction  is,  in  the  absence  of  fraud,  conclusive 
as  to  the  relation  of  debtor  and  creditor,  and  the  amount  of  the  in- 
debtedness, not  only  as  between  the  parties,  but  also  as  to  third 
parties  in  a  subsequent  suit  in  which  such  relation  and  indebtedness 
are  called  in  question,     (p.  1091.) 

P.  L.  Williams,  Geo.  H.  Smitli,  Jno.  G.  Willis  and  H.  B. 
Thompson,  for  the  appellant. 

Henderson,  Pierce,  Critchlow  &  Barrette,  for  the  respond- 
ent. 

»^«  STRAUP,  C.  J.  This  is  an  equitable  action,  brought 
by  plaintiff  to  subject  certain  property  conveyed  and  trans- 
ferred by  the  Utah  Light  and  Power  Company,  a  corpora- 
tion, to  the  Utah  Light  and  Railway  Company,  a  corporation, 
to  the  satisfaction  of  a  ^"^"^  judgment  obtained  by  the  plain- 
tijff  against  the  first-named  company.  The  case  was  submitted 
to  the  court  below  principally  upon  an  agreed  statement  of 
facts.  The  statement  and  findings  of  the  court,  so  far  as 
material,  show:  Both  corporations  are  domestic  corporations. 
The  Utah  Light  and  Power  Company  was  organized  in  1899, 
and  from  that  time  until  January  2,  1904,  when  the  convey- 
ance and  transfer  was  had,  was  engaged  in  the  business  of 
producing  and  furnishing,  for  industrial,  commercial  and 
domestic  purposes,  light  and  power  to  the  inhabitants  of  Salt 
Lake  City,  and  to  various  municipal  and  private  corporations 
in  Salt  Lake  and  other  counties  of  the  state.  That  for  the 
purpose  of  carrying  on  such  business  it  held,  used,  enjoyed, 
and  was  seised  and  possessed  of,  certain  franchises  or  licenses 
granted  by  Salt  Lake  City,  by  virtue  of  which  it  had  the 
right  and  privilege  to  occupy  and  use  the  streets  and  public 
places  of  Salt  Lake  City  to  there  erect  poles  and  maintain 
wires  for  the  purpose  of  conducting  electricity  and  electric 
currents.  These  franchises  are  particularly  described  in  the 
complaint  and  findings.  That  in  the  use  and  enjoyment  of 
these  franchises  the  Utah  Light  and  Power  Company,  from 
1899  until  January  2,  1904,  "held,  owned,  used,  possessed,  and 
enjoyed  certain  real  and  personal  property  necessary  and 
convenient  to  the  business  by  it  carried  on  under  and  in  the 
operation  of  said  franchises."  The  personal  property  de- 
scribed consisted  of  horses,  wagons,  tools,  office  furniture, 
safes,  books,  electrical  instruments,  electric  light  meters,  "and 
other  electrical  devices  of  great  value."  The  real  property 
described  consisted  of  several  parcels  of  land  situated  in  Salt 
Lake  City,  and  "electric  generating  or  power  stations"  main- 
tained and  operated  on  such  lands,  and  by  means  of  which 
stations  "the  Utah  Light  and  Power  Company  generated  the 
currents  of  electricity  so  by  it  carried  or  conducted  through 
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and  upon  its  lines  of  wire  maintained  by  it  under  the  priv- 
ilege of  and  franchises  granted  by  the  city  of  Salt  Lake," 
and  "power-houses  with  generators,  engines,  boilers,  and  other 
machinery,"  also  maintained  and  operated  on  such  lands,  and 
that  all  such  property  was  "used  as  aforesaid  by  the  said 
Utah  Light  and  Power  Company  ^"^^  in  connection  with  and 
for  the  purposes  of,  the  enjoyment  of  the  franchises  herein- 
before described."  That  on  January  2,  1903,  "while  the 
Utah  Light  and  Power  Company  so  held,  used,  enjoyed,  and 
operated  the  franchises,  and  the  real  and  personal  property" 
heretofore  referred  to,  "and  while  it  was  engaged  in  the 
operation  of  its  machinery  and  generators  in  furnishing  and 
supplying  currents  of  electricity  to  be  carried  upon  and  over 
the  streets  of  Salt  Lake  City  as  aforesaid,  it  so  used,  main- 
tained, and  operated  the  same,  and  particularly  the  machin- 
ery, currents,  and  circuits  of  wire  maintained  at"  one  of  its 
stations,  "as  to  cause  to  the  plaintiff  serious  bodily  injury, 
whereby  the  Utah  Light  and  Power  Company  became  and  was 
liable  to  the  plaintiff  in  a  large  sum  of  money."  That  on  the 
thirteenth  day  of  October,  1905,  the  plaintiff  commenced  an 
action  in  the  district  court  of  the  third  judicial  district  against 
the  Utah  Light  and  Power  Company  "to  enforce  the  liability 
of  said  defendant  to  plaintiff  for  the  injuries  so  suffered  and 
sustained  by  him,"  and  that,  on  its  appearance  in  the  action, 
such  proceedings  were  had  as  resulted  in  plaintiff  obtaining 
a  judgment  against  it  on  the  twenty-fourth  day  of  January, 
1907,  in  the  sum  of  ten  thousand,  thirty-one  dollars  and  sixty 
cents.  That  on  or  about  the  second  day  of  January,  1904, 
the  Utah  Light  and  Railway  Company  was  organized  "for 
the  purpose  of  acquiring  all  the  property,  real,  personal,  and 
mixed,  of  the  Utah  Light  and  Power  Company,  and  particu- 
larly all  the  franchises,  rights  and  privileges  theretofore  held 
and  enjoyed  by  said  Utah  Light  and  Power  Company,  includ- 
ing the  property,  real  and  personal,  and  the  franchises  here- 
inbefore set  forth,"  and  on  that  day  the  Utah  Light  and  Power 
Company  conveyed  and  transferred  to  the  Utah  Light  and 
Railway  Company  "all  of  said  real  and  personal  property 
theretofore  by  said  grantor  [the  Utah  Light  and  Power  Com- 
pany] used,  held,  and  enjoyed,  and  including  the  real  and 
personal  property  and  franchises  hereinbefore  particularly 
mentioned,  set  forth  and  described."  That  such  conveyance 
and  transfer  "was  made  without  any  consideration  of  any 
sort  whatsoever,  save  and  except  the  transfer  and  allotment 
by  the  said  Utah  Light  and  Railway  Company  to  the  said 
°''®  Utah  Light  and  Power  Company  of  three  million  sixty- 
two  thousand  and  five  hundred  shares  of  the  capital  stock  of 
the  Utah  Light  and  Railway  Company,"  and  that,  as  stated 
in  the  agreed  statement  of  facts,  "the  said  consideration  ex- 
pressed in  the  said  deed  [of  conveyance]  was  in  accordance 
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Avith  an  agreement  theretofore  entered  into  between  the  Utah 
Light  and  Power  Company  and  the  Utah  Light  and  Railway 
Company,  and  ratified  by  the  vote  of  the  stockholders  of  the 
Utah  Light  and  Power  Company,  whereby  it  was  provided 
that  the  said  Utah  Light  and  Power  Company  should  be  sold 
and  transferred  to  the  Utah  Light  and  Railway  Company,  in 
consideration  of  the  said  number  of  shares  [three  million 
sixty-two  thousand  five  hundred]  of  the  Utah  Light  and 
Railway  Company.  That  the  said  number  of  shares  were  the 
same  as  the  entire  subscribed  and  outstanding  number  of 
shares  of  the  Utah  Light  and  Power  Company ;  the  said  agree- 
ment being  that  the  said  shares  so  received  from  the  Utah 
Light  and  Railway  Company  should  be  distributed  to  the 
shareholders  in  the  Utah  Light  and  Power  Company,  share 
for  share;  and  that  the  stock  so  delivered  by  the  Utah  Light 
and  Railway  Company  was  so  distributed  to  the  stockholders 
of  the  Utah  Light  and  Power  Company  in  accordance  with 
said  agreement."  That  the  Utah  Light  and  Railway  Com- 
pany immediately  entered  into  the  possession,  use,  and  en- 
joyment, and  has  ever  since  held  the  possession,  use,  and  en- 
joyment, and  has  and  does  claim  title  to  all  of  the  real  and 
personal  property  and  franchises,  rights,  and  privileges  there- 
tofore enjoyed  by  the  Utah  Light  and  Power  Company,  in- 
cluding all  the  real  and  personal  property  and  franchises 
mentioned  and  described'in  the  complaint  and  in  the  findings. 
That  the  Utah  Light  and  Power  Company  is  not  the  owner 
of  any  property,  real,  personal,  or  mixed,  or  of  any  fran- 
chises, upon  which  an  execution  may  be  levied  "or  out  of 
which  may  be  made  on  execution  the  sum  of  money  so  due 
and  owing  from  the  Utah  Light  and  Power  Company  to  the 
plaintiff,"  and  that  all  the  shares  of  stock  received  as  and 
for  the  consideration  for  the  conveyance  and  transfer  were 
distributed  to  the  various  stockholders  of  the  Utah  Light  and 
Power  Company,  and  thus  placed  beyond  the  levy  of  process 
under  plaintiff's  '^^^  judgment.  That  an  execution  was  is- 
sued on  such  judgment,  and  was  returned  wholly  unsatisfied. 
That  when  the  conveyance  and  transfer  were  made,  the  gen- 
eral attorney,  general  manager,  electrical  engineer,  and  assist- 
ant engineer  of  the  Utah  Light  and  Power  Company  had 
actual  knowledge  of  the  existence  of  plaintiff's  claim,  "and 
each  of  said  employes  and  officers  was  at  the  same  time,  and 
continued  thereafter  to  be,  officers  and  employes  in  the  same 
capacity  of  the  Utah  Light  and  Railway  Company,  and  the 
president  and  secretary  of  the  Utah  Light  and  Power  Com- 
pany were  at  the  same  time,  and  continued  thereafter  to  be, 
the  president  and  secretary,  respectively,  of  the  Utah  Light 
and  Railway  Company."  That  at  the  time  of  the  convey- 
ance and  transfer  the  real  and  personal  property  of  the  Utah 
Light  and  Power  Company  was  encumbered  by  certain  mort- 
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gages  securing  outstanding  bonds  of  the  nominal  or  par 
value  of  three  million  five  hundred  thousand  dollars  thereto- 
fore issued  by  the  Utah  Light  and  Power  Company  and  its 
predecessors  in  interest,  and  since  the  transfer  the  Utah  Light 
and  Railway  Company  gave  a  further  mortgage  or  trust  deed, 
to  secure  an  issue  of  bonds  amounting  to  one  million  four 
hundred  eighty-eight  thousand  dollars,  outstanding,  upon  all 
the  property  and  assets  acquired  by  it  from  the  Utah  Light 
and  Power  Company,  and  upon  other  property  acquired  by  it 
from  another  corporation. 

Upon  these  facts  the  trial  court  held  that  the  Utah  Light 
and  Railway  Company  is  not,  as  against  plaintiff's  claim,  a 
holder,  in  good  faith  for  value  and  without  notice,  of  any 
of  the  property  acquired  by  it  from  the  Utah  Light  and  Power 
Company,  and  that  the  conveyance  and  transfer  so  made  are 
as  to  him  void  and  of  no  effect,  and  that  he  is  entitled  to 
levy  upon  and  sell  any  or  all  of  such  property,  or  sufficient 
thereof  as  is  necessary  to  satisfy  the  amount  due  on  his 
judgment  had  against  the  Utah  Light  and  Power  Company. 
From  the  judgment  rendered  in  this  action  the  Utah  Light 
and  Railway  Company  has  prosecuted  this  appeal. 

It  insists  (1)  that  the  transaction  as  alleged  and  found  by 
the  court  shows,  not  a  consolidation,  but  a  sale;  (2)  that  the 
franchises  referred  to  in  the  complaint,  and  in  the  findings, 
and  which  were  conveyed  and  transferred,  do  not  include 
^^^  the  franchise  of  the  selling  corporation  to  be  a  corpora- 
tion, but  only  such  franchises  and  privileges  as  were  granted 
by  Salt  Lake  City  to  use  the  streets  and  public  places;  (3) 
that  the  plaintiff's  claim  was  not  a  lien  on  any  of  the  prop- 
erty conveyed  (the  conveyance  being  made  January'-  2,  1904, 
and  plaintiff's  action  not  commenced  until  October  13,  1905, 
and  judgment  not  had  until  January  24,  1907),  and  that  the 
selling  corporation  had  the  right  to  sell  and  transfer,  for  value, 
all  its  property  and  assets  of  every  kind  and  description,  and 
all  its  privileges  and  franchises,  except  the  franchise  to  be  a 
corporation,  the  same  as  a  natural  person,  and  that,  in  the 
absence  of  an  agreement  to  assume  and  pay  the  unsecured 
debts  and  liabilities  of  the  selling  corporation,  neither  the  pur- 
chasing corporation  nor  the  property  so  acquired  by  it  is 
liable  for  such  debts  and  liabilities,  except  on  a  plea  and  proof 
of  fraud;  (4)  that  it  is  not  alleged  in  the  complaint,  nor 
found  by  the  court,  that  the  selling  corporation  was  insolvent, 
nor  that  the  conveyance  was  fraudulent;  and  (5)  that  the 
court  failed  to  find  on  a  material  issue  raised  in  appellant's 
answer,  wherein  it  was  alleged  that  the  appellant  was  not 
made  a  party  to  the  action  in  which  plaintiff  obtained  the 
judgment  on  account  of  his  injuries,  and  was  given  no  oppor- 
tunity to  defend  against  the  claim,  and  that  it  should  not  in 
this  action  be  concluded  by  the  judgment  so  had. 
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The  respondent's  right  to  recover  is  based,  and  the  judg- 
ment of  the  court  below  is  defended  by  him,  on  two  theories : 
(1)  That  by  virtue  of  a  constitutional  provision  the  Utah 
Light  and  Power  Company  could  not  lawfully  make  the  con- 
veyance and  transfer,  so  as  to  relieve  the  franchises  and  the 
property  so  conveyed  and  in  the  hands  of  the  purchasing 
company  frouj  the  selling  corporation's  liability  upon  which 
plaintiff's  judgment  was  founded;  and  (2)  that  upon  the 
general  principles  of  equity  the  purchasing  company,  under 
the  agreed  statement  of  facts  and  the  findings,  held  the  prop- 
erty and  the  franchises  conveyed  subject  to  and  charged  with 
such  liability. 

As  a  general  rule,  a  corporation  having  no  public  duties 
to  perform  has  ordinarily  the  same  power  to  ^^^  sell,  with 
the  consent  of  its  stockholders,  all  its  property,  including  its 
privileges  and  franchises,  except  its  franchise  to  be  a  cor- 
poration, that  an  individual  has.  It  may  not,  however,  any 
more  than  an  individual,  dispose  of  its, property  to  the  preju- 
dice of  creditors.  And  it  may  be  said  that,  "as  a  general 
rule,  a  separate  and  distinct  corporation,  which  has  succeeded, 
by  a  valid  purchase  and  transfer,  to  the  property  and  fran- 
chises of  another  corporation,  is  not  liable,  merely  by  reason 
of  its  succession,  for  the  general  debts  or  on  the  general  con- 
tracts of  the  other  corporation.  It  is  not  liable  at  all  for  such 
debts  or  on  such  contracts,  in  the  absence  of  a  special  agree- 
ment to  pay  or  assume  the  same,  nor  is  the  property  in  its 
hands  liable  to  be  subjected  to  the  same,  in  the  absence  of  a 
valid  lien  thereon,  unless  it  affirmatively  appears  that  the 
transfer  of  the  property  and  franchises  of  the  other  corpora- 
tion constitutes,  in  fact  or  in  law,  a  fraud  upon  its  creditors, 
or  the  circumstances  attending  the  creation  of  the  new  cor- 
poration, and  its  succession  to  the  property  and  franchises  of 
the  old  corporation,  are  such  as  to  warrant  a  finding  that  it 
is  in  reality  a  mere  continuation  of  the  old  corporation":  2 
Clark  and  Marshall  on  Corporations,  sec.  342.  In  such  case  a 
corporation  is  not  liable  for  the  negligence  or  other  torts  of 
another  corporation  to  whose  property  and  frachises  it  has 
succeeded.  A  general  creditor  has  no  lien  upon  the  funds  of 
a  solvent  corporation,  and  the  right  of  such  a  corporation  to 
deal  with  its  property  is  absolute,  so  long  as  it  does  not  violate 
its  charter  or  the  laws  applicable  to  such  a  corporation:  Mc- 
Donald V.  Williams,  174  U.  S.  397,  19  Sup.  Ct.  Rep.  743,  43 
L.  ed.  1022. 

The  provision  of  the  state  constitution  to  which  we  are  re- 
ferred reads  as  follows:  **No  corporation  shall  lease  or  alien- 
ate any  franchise,  so  as  to  relieve  the  franchise  or  property 
held  thereunder  from  the  liabilities  of  the  lessor,  or  grantor, 
lessee,  or  grantee,  contracted  or  incurred  in  operation,  use 


1082  136  American  State  Reports.  [Utah, 

or  enjoyment  of  such  franchise  or  any  of  its  privileges": 
Const.,  art.  12,  sec.  7. 

583  "w^ith  respect  to  this  provision  several  questions  arise: 
"What  is  meant  by  the  word  "franchise,"  the  words  "prop- 
erty held  thereunder,"  and  "liabilities  ....  contracted  or 
incurred  in  operation,  use  or  enjoyment  of  such  franchise  or 
any  of  its  privileges"?  By  some  courts  it  has  J)een  held  that 
the  term  "franchise,"  when  applied  to  a  corporation,  tech- 
nically speaking,  means  only  the  franchise  to  be  a  corpora- 
tion, and  does  not  include  those  rights  and  privileges,  sub- 
sidiary in  their  nature,  acquired  by  the  corporation,  and  to 
the  existence  of  which  corporate  existence  is  not  a  prere- 
quisite. But  it  is  quite  generally  recognized  by  courts  that 
the  term,  when  applied  to  corporations,  has  various  significa- 
tions, both  in  a  legal  and  popular  sense,  and  has  especially 
two  well-defined  meanings;  one  pertaining  to  what  is  some- 
times called  the  "primary  franchise,"  the  right  to  exist  as 
a  corporation,  and  the  other  to  the  different  rights,  privi- 
leges, and  powers  which  are  obtained  and  exercised  by  the 
corporation,  and  which  are  not  a  prerequisite  to  corporate 
existence,  such  as,  among  others,  the  right  or  privilege  to 
occupy  and  use  streets  and  public  places  for  the  operation 
of  a  system  of  water  or  gas  works,  electrical  lighting  plants, 
railroads,  etc. :  8  Words  and  Phrases ;  19  Cyc,  1451.  Such 
a  meaning  has  been  given  the  term  by  this  court:  Blackrock 
Copper  M.  &  M.  Co.  v.  Tingey,  34  Utah,  369,  131  Am.  St. 
Rep.  850,  98  Pac.  180,  28  L.  R.  A.,  N.  S.,  255.  Unless  the 
right  is  given  the  corporation  by  the  power  creating  it,  the 
corporation  may  not  sell  the  primary  franchise;  but,  in  the 
absence  of  constitutional  or  legislative  restrictions,  it  may  sell 
what  has  been  denominated  "secondary  franchises."  While 
the  complaint  and  the  findings,  in  effect,  show  that  the  pur- 
chasing corporation  organized  to  acquire,  and  that  it  did  ac- 
quire, all  the  franchises  and  all  the  property  of  the  selling 
corporation,  nevertheless,  counsel  for  both  parties  have  treated 
the  complaint  and  the  findings  as  showing  not  an  alienation 
of  the  franchise  to  be  a  corporation,  and  we  shall  likewise 
so  treat  them. 

The  appellant  contends  that  the  word  "franchise,"  as  used 
in  the  constitution,  refers  only  to  the  franchise  to  be  a  cor- 
poration. The  case  of  Bailey  v.  Southern  Ry.  Co.,  ^®*  110 
Ky.  231,  61  S.  W,  31,  lends  some  support  to  such  a  conten- 
tion. The  constitution  there  was,  in  every  material  respect, 
identical  with  ours.  The  court  there  said :  * '  The  word  '  fran- 
chise, '  as  here  used,  is  the  corporate  existence  or  charter  privi- 
leges, as  distinguished  from  the  corporeal  property  of  the 
corporation.  The  words  'or  property  held  thereunder'  have 
reference  to  such  public  duty,  obligations,  or  servitude  as  may 
be  imposed,  by  virtue  of  the  *  franchise, '  on  the  tangible  prop- 
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erty  of  the  corporation."  If  by  this  language  the  court 
meant  to  hold  that  the  term  ' '  franchise, ' '  as  used  in  the  con- 
stitution, means  only  the  franchise  to  be  a  corporation,  and 
does  not  include  other  or  secondary  franchises,  which  also 
are  incorporeal  hereditaments,  we  cannot  agree  with  the  Ken- 
tucky court.  If,  however,  it  meant  to  hold  that  the  term 
means  rights  and  privileges  "as  distinguished  from  the  cor- 
poreal property  of  the  corporation,"  we  agree  with  that  court. 
The  right  or  privilege  granted  to  a  corporation  to  occupy  and 
use  streets  and  public  places  for  the  purpose  of  carrying  on 
a  system  of  gas  or  electric  light  works  is  incorporeal,  and,  in 
both  a  legal  and  popular  sense,  is  a  franchise.  The  language 
of  the  constitution  is:  *'No  corporation  shall  lease  or  alien- 
ate any  franchise  so  as  to,"  etc.  The  word  "any"  here 
means  any  one  of  a  number,  and  the  words  "any  franchise" 
include  all  franchises:  Words  and  Phrases.  To  give  the  con- 
stitution any  other  meaning  is  not  to  give  language  its  ordi- 
nary meaning.  And  when  the  words  "such  franchise  or  any 
of  its  privileges"  are  also  considered  and  given  effect,  it  is 
quite  clear  that  the  framers  of  the  constitution  meant  to  re- 
strict an  alienation  of  something  more  than  the  mere  franchise 
to  be  a  corporation. 

The  constitution  of  the  state  of  Washington  is  also  iden- 
tical with  ours.  In  speaking  of  it  that  court  in  the  case  of 
Klosterman  v.  Mason  Co.  etc.  R.  R.  Co.,  8  Wash.  281,  36 
Pae.  136,  said:  "This  is  but  a  declaration  of  what  the  courts 
have  generally  held  to  be  the  law,  irrespective  of  constitu- 
tional limitations  or  provisions :  Chicago  etc.  Rv.  Co.  v.  Third 
Nat.  Bank,  134  U.  S.  276,  10  Sup.  Ct.  Rep.  SSO"!  33  L.  ed.  900. 
But  we  do  not  think  that  there  is  anything  ^®^  in  the  law, 
or  this  provision  of  the  constitution,  which  inhibits  a  cor- 
poration from  voluntarily  transferring  property  for  the  pay- 
ment of  debts  for  which  the  property  so  transferred  is  legally 
bound."  In  that  case  the  entire  property  of  the  corpora- 
tion, consisting  of  a  mill,  with  appurtenances,  lands,  and  a 
railroad,  costing  in  the  neighborhood  of  one  hundred  and 
twenty-five  thousand  dollars  was  mortgaged  to  secure  an  in- 
debtedness of  fifty  thousand  dollars.  The  corporation  was 
also  indebted  to  a  person  named  Mason  in  the  sum  of  ten 
thousand  dollars  which  indebtedness  was  unsecured.  Being 
unable  to  pay  its  debts,  it  sold  all  its  property  to  Mason  in 
consideration  of  such  indebtedness,  and  the  payment  of  twelve 
hundred  dollars  in  cash.  Klosterman,  the  plaintiff,  was  a 
creditor  of  the  corporation,  and  held  a  claim  against  it  in  the 
sum  of  three  hundred  dollars  for  goods  sold  and  delivered. 
The  deed  of  conveyance  purported  to  convey  all  the  property 
of  the  corporation  and  all  franchises  and  privileges.  While 
the  court  there  held  that  the  property  acquired  by  Mason  was 
not  subject  to  plaintiff's  claim,  nevertheless  the  ease  was  not 
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ruled  on  the  theory  that  the  constitution  referred  only  to  a 
franchise  to  be  a  corporation,  nor  that  plaintiff's  claim  was 
not  a  liability  contracted  or  incurred  in  the  operation,  use, 
or  enjoyment  of  a  franchise  or  privilege.  The  case  was  ruled 
on  the  theory  that  the  constitution  was  only  a  declaration  of 
what  courts  held  to  be  the  law,  irrespective  of  constitutional 
limitations,  and  that  since  the  property,  as  shown  by  the  evi- 
dence, was  not  at  the  time  of  the  sale  of  greater  value  than 
the  mortgage  indebtedness,  the  constitution  did  not  inhibit 
a  transfer  of  it  for  the  payment  of  the  debts  for  which  the 
property  was  legally  bound.  We  think  the  case  was  rightly 
decided,  for,  among  other  reasons,  it  was  not  there  made  to 
appear  that  the  liability  was  contracted  or  incurred  in  the 
operation,  etc.,  of  any  franchise  or  privilege.  But  we  cannot 
agree  with  that  court  that  the  constitution  is  but  a  declara- 
tion of  what  the  courts  held  to  be  the  law,  irrespective  of  con- 
stitutional limitations,  for,  in  the  absence  of  legislative  or 
constitutional  restrictions,  courts  have  generally  held  that  a 
^'^**  solvent  corporation  may,  in  the  ordinary  course  of  busi- 
ness, and  with  the  assent  of  its  stockholders,  sell  for  value 
all  its  property,  including  its  secondary  franchises,  and  that 
the  purchaser  takes  it  freed  from  all  unsecured  liabilities  of 
the  grantor,  whether  contracted  or  incurred  in  operation,  use, 
or  enjoyment  of  any  franchise  or  privilege,  or  otherwise,  and 
that  the  creditors  may  assail  the  transaction  only  on  the 
ground  of  fraud  and  prejudice.  Of  course  the  holding  of 
the  courts  has  not  been  that  an  insolvent  corporation  may  do 
more  than  a  solvent  one.  The  constitution  has  placed  some 
restrictions  upon  the  alienation  of  franchises  so  as  to  relieve 
the  franchise  or  property  held  thereunder  from  certain  lia- 
bilities, though  unsecured,  of  the  grantor,  regardless  of  value 
or  good  faith,  or  the  solvent  condition  of  the  corporation; 
and  to  that  extent,  at  least,  the  constitutional  provision  is  a 
modification  of  what  courts  held  to  be  the  law  in  the  absence 
of  constitutional  or  legislative  restrictions. 

As  already  indicated,  we  are  of  the  opinion  that  the  words 
"any  franchise,"  as  used  in  the  constitution,  include  all  fran- 
chises, both  primary  and  secondary,  and  "as  distinguished 
from  the  corporeal  property  of  the  corporation."  It  is  quite 
clear  that  the  proceedings  of  the  constitutional  convention, 
to  which  appellant  has  referred  us,  show  that  the  framers  of 
the  constitution  did  not  use  the  term  "franchise"  in  the  sense 
of  a  mere  right  to  be  a  corporation:  Pro.  Const.  Conv.,  pp. 
1655-1658.  It  there  appears  that  Mr,  Thurman,  a  member 
from  Utah  county,  suggested  that  the  word  "lease"  ought  to 
be  stricken  from  the  section.  He  said:  "The  reason  for  that 
is  this:  You  take  a  franchise,  say  like  a  street  railway,  and 
if  the  corporation  had  not  a  right  to  lease  the  franchise  for 
a  given  number  of  years  to  raise  money  upon  it  without  the 
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franchise  being  liable  for  debts  incurred,  in  the  operation 
or  enjoyment  of  the  franchise,  it  would  effectually  exclude 
them  from  leasing  it.  I  think  they  ought  not  to  have  the 
power  to  grant  it  absolutely."  On  a  motion  to  strike  the 
entire  section  Mr.  Evans,  a  member  from  Weber  county,  in 
opposition  to  the  motion,  said:  "If  a  corporation  can  lease 
its  franchises  and  its  property,  and  thereby  relieve  itself  of 
^®''  individual  liability,  the  persons  who  might  be  injured  in 
the  operation  of  the  corporation  would  be  without  remedy. 
Now,  let  me  bring  to  your  mind  an  illustration.  Take  any  of 
these  transcontinental  railways  that  have  charters,  and  let 
them  lease  those  rights  to  other  companies,  and  suppose  the 
companies  to  whom  they  are  leased  are  impecunious;  they 
have  nothing — simply  leasing  the  road  and  the  rolling  stock 
and  all  the  property  connected  with  it.  If  any  liability 
should  occur  by  reason  of  the  operation  of  those  roads  while 
in  the  possession  of  the  lessee,  there  would  be  no  remedy  what- 
ever to  enforce  a  judgment  which  might  be  obtained.  The 
lessee  would  be  penniless.  The  corporation  would  own  the 
property.  It  could  not  be  touched,  and  the  result  would  be 
that  every  man  who  was  injured,  or  every  man  who  made  a 
contract  with  the  lessee,  would  be  without  a  remedy.  That 
is  just  exactly  what  this  section  is  intended  to  prevent. ' '  Mr. 
Maloney,  also  of  Weber  county,  said:  "Take,  for  instance, 
the  Oregon  Short  Line,  which  is  a  branch  of  the  Union  Pa- 
cific System.  The  Union  Pacific  is  in  the  hands  of  a  receiver. 
Where,  I  ask  any  gentleman  of  this  convention,  is  there  a 
remedy  for  a  man  who  has  contracted  with  this  railway? 
The  people  along  the  line  are  simply  helpless.  I  am  not  able 
to  see  any  good  reason  for  striking  this  out.  The  lessee 
should  be  held  responsible ;  and,  when  the  lessee  is  operating 
the  road,  the  property  should  be  held  responsible."  In  reply 
to  Mr.  James,  of  Salt  Lake,  that  the  section  would  prevent 
mining  companies  from  leasing  their  properties  without  be- 
coming responsible  for  all  liabilities  of  the  lessee  while  operat- 
ing the  property,  Mr,  Thurman  said:  "Do  you  not  understand 
that  a  mine  or  a  farm,  or  any  property  of  that  kind,  is  not 
a  franchise?  ....  Franchise  is  a  mere  right  to  act,  to  enjoy 
a  privilege" — and  by  Mr.  Maloney  that  "the  section  does  not 
cover  mining  property,  and  was  never  intended  to."  We  are 
aware  that  these  expressions  may  be  regarded  as  the  meaning 
only  which  these  particular  members  of  the  conviction  placed 
upon  the  section  in  question,  and  that  they  do  not  necessarily 
express  the  meaning  of  the  body  of  the  convention.  But,  so 
'**'**  far  as  they  may  be  noticed,  they  make  against,  and  not 
for,  the  appellant. 

While  the  constitution  places  a  restriction  on  the  leasing 
or  alienation  of  any  franchise,  yet  the  restriction  is  not  so 
broad  as  to  prevent  a  sale  of  property  of  the  corporation, 
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other  than  franchises,  unless  the  property  is  held  under  a 
franchise.  In  a  sense  it  may  be  said  that  all  property,  real 
and  personal,  acquired  and  possessed  by  the  corporation,  is 
held  under  some  franchise,  either  its  right  to  be  a  corpora- 
tion, or  under  other  rights  and  privileges  subsidiary  thereto, 
obtained  and  acquired  by  the  corporation.  But  that  is  not 
the  sense  in  which  the  words  "or  property  held  thereunder" 
are  used.  To  so  hold  is  to  hold  that  a  corporation  cannot  sell 
anything  so  as  to  relieve  the  thing  sold  from  the  liabilities 
of  the  corporation  "contracted  or  incurred  in  operation,"  etc. 
It  of  course  is  conceded  by  all  courts  that  the  powers  and 
privileges  which  constitute  the  franchises  of  a  corporation, 
while  in  a  just  sense  property,  are  yet  distinct  and  separate 
from  the  corporeal  property  which,  by  the  use  of  such  fran- 
chises, the  corporation  may  acquire  and  hold;  that  is  to  say, 
the  general  property,  real  and  personal,  acquired  and  held 
by  the  corporation  is  not,  in  any  sense,  a  franchise,  and  is  not 
embraced  within  that  term,  and  it  is  not  so  regarded  by  the 
law,  nor  by  common  acceptation. 

The  meaning  of  the  words  in  the  constitution  "or  property 
held  thereunder" — under  a  franchise — is  not  clear.  It  is, 
however,  our  duty  to  give  them,  if  possible,  some  meaning 
and  effect.  The  Kentucky  court  held  that  they  referred  to 
"such  public  duty,  obligation,  or  servitude  as  may  be  imposed 
by  virtue  of  the  'franchise'  on  the  tangible  property  of  the 
corporation."  Just  what  is  intended  by  this  language  is  also 
not  very  clear.  We  are  of  the  opinion  that  the  meaning  in- 
tended to  be  given  these  words  by  the  framers  of  our  con- 
stitution is  such  property  as  is  necessarily  held  and  used  in 
the  operation,  use,  or  enjoyment  of  the  privileges  and  rights 
conferred  by  the  franchise,  and  without  the  possession  of 
which  property  the  rights  and  privileges  conferred  or  granted 
by  the  franchise  could  not  successfully  ^*®  be  exercised,  oper- 
ated or  enjoyed.  If  we  are  permitted  to  notice  the  proceed- 
ings of  the  constitutional  convention — and  we  think  we  are — 
(Sanipoli  v.  Pleasant  Valley  Coal  Co.,  31  Utah,  114,  86  Pac. 
865,  10  Ann.  Cas.  1142),  we  think  it  there  fairly  appears 
that  the  words  were  so  used,  and  that  such  a  meaning  was 
intended.  By  giving  them  such  a  construction  the  meaning 
of  the  words  "liabilities,  etc.,  contracted  or  incurred  in  opera- 
tion, etc.,  of  such  franchise  or  any  of  its  privileges"  is  also 
made  reasonably  clear  and  harmonious;  that  is  to  say,  the 
constitution  does  not  restrict  the  alienation  of  a  franchise  so 
as  to  relieve  the  franchise,  or  property  held  thereunder,  from 
all  liabilities  of  the  grantor,  but  only  such  as  are  "contracted 
or  incurred  in  operation,  use,  or  enjoyment  of  such  franchise,^ 
or  any  of  its  privileges." 

So  construing  the  constitution,  we  are  of  the  opinion  that 
its  provisions  restricted  the  alienation  of  the  franchises  held 
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by  the  Utah  Light  and  Power  Company,  and  which  were 
granted  by  the  municipality,  to  occupy  and  use  the  streets 
and  public  places  so  as  to  relieve  such  franchises,  or  any  prop- 
erty held  thereunder — property  which  was  necessarily  held 
and  used  in  the  operation,  use,  or  enjoyment  of  the  rights 
and  privileges  conferred  by  such  franchises,  and  which  prop- 
erty was  necessary  to  successfully  operate,  use,  or  enjoy  such 
rights  or  privileges — from  the  liabilities  of  such  company  con- 
tracted or  incurred  in  operation,  etc.  Such  holding  not  only 
includes  such  franchises,  but  also  the  poles  and  wires  erected 
and  maintained  in  the  streets  and  public  places  of  the  city, 
for  such  property  was  necessary  to  the  use  and  enjoyment  of 
the  rights  and  privileges  granted  by  the  municipality,  and 
without  which  such  rights  and  privileges  could  not  success- 
fully have  been  exercised  and  enjoyed.  However,  were  it  not 
for  the  direct  recitals  contained  in  the  agreed  statement  of 
facts,  and  upon  which  the  findings  of  the  court  are  based, 
we  would  be  much  inclined  to  the  opinion  that  neither  the 
stations,  power-houses,  engines,  boilers,  nor  other  machinery 
used  in  generating  or  manufacturing  electricity,  nor  the  real 
estate  upon  which  they  were  situated,  nor  any  of  the  pereonal 
property  described  in  the  findings,  would  be  property  held 
^^^  under  the  franchises  granted  by  the  municipality,  for  the 
reason  that  it  might  well  be  said  that  all  such  property  was 
held  separate  from,  and  independent  of,  the  particular  fran- 
chises referred  to,  and  had  its  existence  wholly  independent 
thereof.  While  it  may  be  said  that  the  stations  and  power- 
houses and  machinery  were  necessary  to  manufacture  or  gen- 
erate the  electricity  which  was  conducted  along  the  wires  on 
the  poles  placed  in  the  streets  under  the  franchises,  yet  the 
granting  of  the  franchises  to  use  the  streets  for  the  purpose 
of  erecting  and  maintaining  poles  and  wires  to  conduct  elec- 
tricity was  not  necessary  to  the  right  or  privilege  to  manu- 
facture or  generate  electricity,  nor  to  produce  or  sell  it  as 
a  commercial  product.  The  corporation  could  have  engaged 
in  such  business,  and  could  have  acquired  and  held  its  plant, 
machinery,  and  real  estate,  and  all  the  personal  property  men- 
tioned in  the  findings,  and  could  even  have  conducted  and 
delivered  electricity  to  consumers,  wholly  independently  of 
the  franchises  granted  by  Salt  Lake  City.  But  it  could  not 
have  used  the  streets  and  public  places  of  the  city  for  such 
purposes,  and  could  not  have  erected  and  maintained  poles 
and  wires  in  the  streets,  without  the  granting  of  the  franchises 
or  privileges  by  the  city.  But  the  parties  by  their  agreed  state- 
ment of  facts,  have,  in  direct  terms,  agreed  and  stated  that 
the  personal  property,  the  real  estate,  the  stations  and  power- 
houses, and  all  machinery,  etc.,  mentioned  and  described  in  the 
statement  and  in  the  findings,  were  held  under,  and  were  used 
and  possessed  in  the  use  and  enjoyment,  and  were  necessary 
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and  convenient  in  the  operation  of  such  franchises.  Upon 
such  agreed  statement  of  facts,  the  court  below  so  found.  Be- 
cause of  such  statement,  and  of  the  findings,  we  are  con- 
strained to  hold  that  all  such  real  estate  and  personal  prop- 
erty sold  were  necessary  in  the  operation  of  the  franchises 
granted  by  the  municipality,  and  hence  were  property  held 
under  such  franchises.  Likewise  the  parties  have,  in  effect, 
by  their  agreed  statement  of  facts,  stipulated  and  agreed  that 
the  claim,  upon  which  plaintiff's  judgment  against  the  Utah 
Light  and  Power  Company  was  founded,  was  a  liability  in- 
curred in  the  operation  of  such  franchises.  We  are  therefore 
'^**  of  the  opinion  that  the  selling  corporation,  by  reason  of 
the  constitutional  provision,  could  not  alienate  the  franchises 
referred  to  so  as  to  relieve  them  and  the  property  mentioned 
and  described  in  the  findings  from  the  selling  corporation's 
liability  with  respect  to  plaintiff's  claim  and  the  judgment 
subsequently  obtained  by  him. 

We  are  also  of  the  opinion  that,  independently  of  the  con- 
stitutional provision,  the  plaintiff,  under  the  general  prin- 
ciples of  equity,  was  entitled  to  have  the  property,  including 
the  franchises,  acquired  by  the  purchasing  corporation  sub- 
jected to  the  payment  and  satisfaction  of  such  judgment. 
We  have  already,  in  effect,  held  that,  in  the  absence  of  some 
constitutional  or  legislative  restriction,  a  corporation  may,  in 
the  ordinary  course  of  business,  acquire,  hold,  and  sell  its 
property,  including  its  franchises,  except  the  franchise  of  its 
existence,  the  same  as  an  individual.  And  if  it  may  sell  a 
part  of  its  property,  it  may,  with  the  assent  of  its  stockholders, 
sell  all  of  it.  But  it  is  just  as  clear  that  it  cannot  sell,  or 
otherwise  dispose  of,  its  property  to  the  prejudice  of  its  cred- 
itors any  more  than  an  individual  may  sell  or  dispose  of  his 
property  to  the  prejudice  or  injury  of  his  creditors.  It  was 
alleged,  agreed,  and  found,  that  the  only  consideration  paid 
by  the  purchasing  company  was  the  issuance  and  delivery  of 
shares  of  its  capital  stock,  which  were  distributed  to  the  stock- 
holders of  the  selling  corporation.  Appellant  contends  that 
a  corporation  may  sell  and  transfer  to  another  corporation 
all  its  property  and  secondary  franchises,  in  consideration  of 
shares  of  stock  of  the  purchasing  corporation,  and  that  such 
transfer  is,  prima  facie,  for  value  and  not  fraudulent.  We 
need  not  inquire  into  the  circumstances  under  which  the  stock- 
holders of  the  selling  corporation  may  complain  of  such  a 
transaction,  but  the  circumstances  under  which  a  creditor  may 
complain.  It  may  be  that  a  creditor  cannot  complain  when 
the  shares  of  stock  of  the  purchasing  corporation  are  received 
and  held  by  the  selling  corporation  as  assets  and  property  of 
the  latter  corporation,  except  on  the  ground  that  the  consid- 
eration was  not  valual3le  nor  adequate,  upon  the  same  ground 
that  he  might  complain  of  any  other  ^^^  consideration.     When 
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the  consideration  is  valuable  and  adequate,  a  creditor  of  a 
selling  corporation,  unless  he  is  otherwise  injured  or  preju- 
diced, may  not  complain  of  the  transfer  on  the  ground  that 
the  consideration  received  was  not  in  cash,  but  was  other  valu- 
able property.  But  we  think  he  may  very  properly  complain 
when  the  selling  corporation  and  the  vendee  enter  into  an 
agreement  or  arrangement  whereby  all  the  property  of  the 
selling  corporation  is  to  be  conveyed  and  transferred  upon  a 
consideration,  whether  cash,  shares  of  stock,  or  other  prop- 
erty, which  is  not  to  be  paid  and  received  as  assets  and  prop- 
erty of  the  selling  corporation,  but  which  is  to  be  distributed 
among  its  stockholders,  and  the  property  is  so  sold  and  the 
proceeds  of  sale  so  distributed.  The  agreed  statement  of  facts 
shows  that  the  consideration  (three  million  sixty-two  thou- 
sand five  hundred  shares  of  the  capital  stock  of  the  purchas- 
ing company)  expressed  in  the  deed  of  conveyance  was  in 
-accordance  with  an  agreement,  entered  into  between  the  two 
corporations,  "that  the  shares  so  received  from  the  Utah  Light 
and  Railway  Company  should  be  distributed  to  the  share- 
holders in  the  Utah  Light  and  Power  Company,  share  for 
share,  and  that  the  stock  so  delivered  by  the  Utah  Light  and 
Railway  Company  was  so  distributed  to  the  stockholders  of 
the  Utah  Light  and  Power  Company  in  accordance  with  said 
agreement. ' ' 

A  transaction  whereby  one  corporation  sells  and  transfers 
all  its  property  and  franchises,  except  the  franchise  to  be  a 
corporation,  to  another  corporation,  upon  an  agreement  that 
the  proceeds  or  consideration  of  the  sale  should  be  distributed 
to  the  stockholders  of  the  selling  corporation,  and  where  the 
proceeds  are  so  distributed  in  accordance  with  such  agree- 
ment entered  into  between  the  two  corporations,  is,  as  to  cred- 
itors of  the  selling  corporation,  not  only  fraudulent,  but  un- 
lawful. We  have  a  statute  which  makes  it  a  misdemeanor 
for  any  director  or  person,  or  persons,  having  by  law  the 
direction  or  management  of  the  affairs  of  a  corporation,  "to 
divide,  withdraw,  or  in  any  manner  except  as  provided  by 
law,  pay  to  the  stockholders,  or  any  of  them,  any  part  of  the 
capital  stock  of  the  corporation":  ^^^  Compiled  Laws  1907, 
sec.  4411.  Capital  stock,  as  used  in  this  section,  means  "the 
capital  of  the  corporation  on  which  it  transacts  business, 
whether  such  capital  consists  of  money,  property,  or  other 
valuable  commodities":  Martin  v.  Zellerbach,  38  Cal.  300,  99 
Am.  Dec.  365 ;  we  can  conceive  of  no  arrangement  which 
would  more  effectually  place  all  the  property  of  a  corpora- 
tion beyond  the  reach  of  the  general  creditors,  and  which 
would  be  more  to  their  prejudice.  The  selling  corporation 
in  such  case  "is  for  all  purposes,  outside  of  the  winding  up 
of  its  affairs,  defunct,"  and  in  the  condition  of  a  dissolved 
corporation:  Coler  v.  Tacoma  Ry.  etc.  Co.,  65  N.  J.  Eq.  347, 
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103  Am.  St.  Rep.  786,*  54  Atl.  413.  In  2  Cook  on  Corpora- 
tions, sixth  edition,  section  673,  the  author  says:  "It  is  also 
a  principle  of  law  that  a  corporation  buying  all  the  property 
of  another  corporation,  and  paying  therefor  in  stock  of  the 
former  corporation  issued  to  the  stockholders  of  the  latter  cor- 
poration, must  either  pay  the  obligations  of  the  latter  cor- 
poration, or  have  the  property  sold  to  pay  such  obligations.'* 

In  the  case  of  Shadford  v.  Detroit  etc.  Ry.,  130  Mich.  300, 
89  N.  W.  960,  it  was  held  that,  "where  one  street  railway 
company  transfers  all  its  property  to  another  street  railway 
company  for  bonds  and  stock  of  the  latter,  to  be  distributed 
among  the  bondholders  and  stockholders  of  the  former,  in 
exchange  for  their  bonds  and  stock  in  the  former,  the  pur- 
chasing company  is  liable  on  the  debts  of  the  selling  com- 
pany, the  transfer  being  practically  a  consolidation."  In  2 
Clark  and  Marshall  on  Corporations,  section  342i,  the  rule  is 
stated  that  "a  corporation  which  acquires  the  entire  property 
of  another  corporation,  under  an  agreement  which  has  the  effect 
of  distributing  the  assets  of  the  latter  among  its  stockholders 
in  fraud  of  its  creditors,  takes  the  property  subject  to  the 
payment  of  all  the  debts  of  the  vendor,  including  a  judgment 
subsequently  recovered  against  the  latter  in  an  action  for 
negligence  pending  at  the  time  of  the  transfer,"  in  support 
of  which  is  cited  Grenell  v.  Detroit  Gas  Co.,  112  Mich.  70,  70 
N.  W.  '^^^  413.  To  the  same  effect  are  also  the  following 
authorities  and  cases:  10  Cyc.  1262;  Martin  v.  Zellerbach,  38 
Cal.  300,  99  Am.  Dec.  365;  Chicago  etc.  Ry.  Co.  v.  Ashling, 
160  111.  373,  43  N.  E.  373 ;  Chicago  etc.  Ry.  Co.  v.  Ferguson, 
106  111.  App.  356;  Sharpies  Co.  v.  Harding  Creamery  Co., 
78  Neb.  795,  111  N.  W.  783,  11  L.  R.  A.,  N.  S.,  863. 

Under  these  circumstances,  and  from  the  further  facts  that 
the  purchasing  corporation  was  organized  to  acquire  all  the 
property  and  franchises  of  the  selling  corporation,  and  took 
possession  of  them  and  continued  to  prosecute  the  business  of 
the  selling  corporation,  and  that  some  of  the  principal  officers 
of  the  selling  corporation  continued  to  be  such  officers  of  the 
purchasing  corporation,  we  are  of  the  opinion  that  the  prop- 
erty acquired  by  the  new  corporation  was  liable  in  equity  to 
be  subjected  to  the  payment  of  plaintiff's  judgment  had 
against  the  selling  corporation.  We  are  mindful  of  the  con- 
tention made  by  the  appellant  that  the  complaint  does  not 
contain  any  specific  or  direct  allegation  of  fraud,  nor  is  there 
a  specific  or  direct  finding  or  conclusion  that  the  facts  found 
constitute  fraud,  except  that  the  conveyance  was  made  with- 
out consideration,  and  was,  as  to  plaintiff's  claim,  void  and 
of  no  effect,  and  that  the  Utah  Light  and  Railway  Company 
was  not  -a  holder,  in  good  faith  for  value  without  notice,  of 
any  of  the  property,  real,  personal,  or  mixed,  acquired  by  it 
from  the  Utah  Light  and  Power  Company.  But  the  facts — 
the  essential  things  to  be  alleged  and  found — constituting 
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fraud  in  law  are  specifically  alleged  and  found.  In  such  case 
it  was  not  essential  to  characterize  the  transaction  by  giving 
it  a  name,  or  by  calling  it  something  which  the  law  itself 
recognizes  and  names.  But,  aside  from  this  question,  the 
transaction,  as  found,  was,  according  to  the  authorities  here- 
tofore cited,  so  far  as  affecting  the  rights  of  creditors,  like 
that  of  a  consolidation  or  a  continuing  corporation,  render- 
ing the  purchasing  company  liable  in  equity  for  the  debts 
and  liabilities  of  the  selling  corporation:  Chicago  etc.  Ry. 
Co.  V.  Ferguson,  106  111.  App.  356.  It  is  there  said:  "A 
consolidation,  not  a  purchase,  is  effected  by  the  transfer  of 
the  franchise  and  all  the  property  of  one  corporation  to  an- 
other, under  an  arrangement  ^^^  by  which  the  stockholders 
of  the  former  company  exchange  their  stock  for  stock  in  the 
latter  company." 

It  is  further  contended  that  the  court  erred  in  failing  to 
find  upon  the  issue  which  is  claimed  was  raised  in  appellant's 
answer,  with  respect  to  the  conclusiveness  of  plaintiff's  judg- 
ment had  against  the  selling  corporation.  The  law  with  re- 
spect to  such  matter  is  that  a  judgment,  rendered  by  a  court 
having  jurisdiction  of  subject  matter  and  of  the  parties,  is, 
in  the  absence  of  a  plea  and  proof  that  it  was  obtained  by 
fraud  or  collusion,  conclusive  as  to  the  relation  of  debtor  and 
creditor,  and  the  amount  of  the  indebtedness,  not  only  as 
between  the  parties,  but  also  as  to  third  parties  in  a  subse- 
quent suit,  w^ere  such  relation  and  indebtedness  are  called  in 
question,  and  may  not  be  impeached  collaterally:  2  Black  on 
Judgments,  sec.  605 ;  23  Cyc.  1286 ;  Bensimer  v.  Fell,  35  W. 
Va.  15,  29  Am.  St.  Rep.  774,  12  S.  E.  1078 ;  Strong  v.  Law- 
rence, 58  Iowa,  55,  12  N.  W.  74.  It  was  neither  alleged  nor 
proven  that  the  judgment  had  by  plaintiff  against  the  selling 
corporation  was  obtained  by  fraud  or  collusion,  or  that  it  was 
rendered  by  a  court  of  no  competent  jurisdiction.  No  issue 
being  tendered  on  such  a  question,  the  court  did  not  err  in 
failing  to  find  with  respect  to  it.  "We  do  not  say  that  the 
appellant  was  precluded  from  tendering  an  issue  that  plain- 
tiff's original  claim,  and  upon  which  his  judgment  was 
founded,  was  not  a  liability  contracted  or  incurred  in  opera- 
tion, use,  or  enjoyment  of  a  franchise  or  any  privilege.  Such 
a  question  is  not  involved,  for  such  an  issue  was  not  tendered, 
and  the  agreed  statement  of  facts  shows  that  the  liability  was 
incurred  in  the  operation,  use  and  enjoyment  of  the  franchises 
conveyed  and  transferred. 

We  think  the  judgment  of  the  court  below  ought  to  be 
affirmed.     It  is  so  ordered. 

Frick  and  McCarty,  JJ.,  concur. 


The  Effect  of  the  Consolidation  of  Corporations  is  the  subject  of  a 
note  to  Morrison  v.  American  Snufif  Co.,  89  Am.   St.  Eep.  604.     By 
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the  consolidation  of  two  corporations  a  new  corporation  ia  formed 
and  the  old  corporation  ceases  to  exist:  Gladding  v.  Saint  Matthews 
Church,  25  R,  I.  628,  105  Am.  St.  Rep.  904.  In  the  absence  of  con- 
stitutional limitation  the  legislature  has  full  power  to  authorize  the 
consolidation  of  private  corporations  organized  under  the  law  of 
the  state:  People  v.  People's  Gaslight  &  Coke  Co.,  205  111.  482,  98 
Am.  St.  Rep.  244.  If  a  new  corporation  takes  over  the  property 
of  its  insolvent  predecessor,  it  is  not,  generally  speaking,  liable 
to  the  creditors  of  the  latter,  as  a  debtor,  but  only  as  a  trustee: 
Allen  V.  North  Des  Moines  M.  E.  Church,  127  Iowa,  96,  109  Am.  St. 
Rep.  366. 

The  Effect  of  a  Sale  hy  a  Corporation  of  All  It3  Assets  is  the  sub- 
ject of  a  note  to  Tanner  v.  Lindell  Ry.  Co.,  103  Am.  St.  Rep.  548. 
As  to  the  right  of  the  stockholders  -to  complain  of  the  sale  of  its' 
franchise  by  a  corporation,  see  Hinds  County  v.  Natchez  etc.  R.  R. 
Co.,  85  Miss.  599,  107  Am.  St.  Rep.  305.  As  to  the  liability  of  the 
purchasing  company  for  the  debts  of  the  selling  company,  see 
Denver  &  Santa  Fe  Ry.  Co.  v.  Hannegan,  43  Colo.  122,  127  Am.  St. 
Rep.  100;  J.  I.  Kelley  Co.  v.  Pollock,  57  Fla.  459.  131  Am.  St. 
Rep.  1101;  Whiting  v.  Maiden  etc.  R.  R.  Co.,  aoa  Mass.  298,  132 
Am.  St.  Rep.  493.  A  corporation  charged  with  a  duty  to  the  public 
cannot,  by  sale  or  otherwise,  dispose  of  its  property  or  franchises 
so  as  to  relieve  itself  from  liability  for  acts  done  or  omitted,  with- 
out legislative  sanction  expressly  exempting  it  from  liabilitv: 
Georgia  R.  R.  etc.  Co.  v.  Haas,  127  Ga.  187,  119  Am,  St.  Rep.  327. 

As  to  the  Classes  and  Definitions  of  Corporate  Franchises,  see  the  note 
to  Blackrock  Copper  Min.  etc.  Co.  v.  Tingey,  131  Am.  St.  Rep.  862. 
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Accounts  Stated,  acquiescence  in,  what  amounts  to,  44,  45. 

admissions  or  statements  of  third  persons  cannot  amount  to,  41. 

are  not  restricted  to  dealings  of  merchants,  42. 

assent  to,  when  inferable,  42. 

assent    to,  when  implied,  44. 

bankers  and  their  customers,  whether  subject  to  the  law  of,  46,  47^ 

bills  and  notes  as  evidence  of,  48. 

capacity  necessary  to  sustain,  41. 

classification  of,  48,  49. 

definition  and  purposes  of,  39,  40. 

effect  of,  49. 

farmers  and  mechanics,  whether  subject  to  the  law  of,  46, 

form  of,  42. 

indebtedness,  entire  absence  of  is  fatal  to,  45. 

liabilities  which  may  be  included  within,  47,  48. 

may  be  oral  or  written,  or  partly  oral  and  partly  written,  43» 

may  consist  of  a  single  item,  40,  42. 

must  relate  to  past  transactions,  41,  42. 

mutuality  of  account  not  necessary  to,  40. 

presumption  of  correctness  of,  48. 

promise  to  pay  need  not  be  express,  49. 

rebutting  the  inference  of,  48,  49. 

receiving  without  objection,  44,  45. 

relation  of  debtor  and  creditor  must  precede,  4L 

relation  which  parties  to  must  bear,  41. 

rendering  account  alone  does  not  amount  to,  44. 

specialties,  application  of  to  liabilities  founded  upon,  47, 

statute  of  frauds,  application  of  to  the  law  of,  47. 

time  within  which  objection  to  should  be  made,  45. 

unliquidated  damages  cannot  be  basis  of,  42. 

who  may  state,  41,  42,  46,  47. 

writing  is  not  essential  to,  43. 
Administrators  and  Executors,  action  by  to  perfect  title  to  the  lands, 
82. 

estate  or  title  of  in  the  lands  of  the  decedent,  81. 

lands  of  decedent,  power  of  over,  81,  82. 

lands,  title  of  in  is  dependent  on  legislation,  82. 

lands,  title  of  to,  81,  82. 

lands,  title  to,  when  vests  in,  82. 

possession  of  lands  of  decedent,  to  what  extent  entitled  to,  82. 

title  to,  heirs,  when  subject  to  the  rights  of,  82. 
See  Judicial  Sales. 
(1093) 
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Assignees  for  Benefit  of  Creditors  are  trustees,  812. 
right  of  to  purchase  the  trust  property,  812,  813. 
sales  by  in  their  own  interest,  right  of  creditors  to  avoid,  813. 
Attorneys  at  Law,  consent  by  clients  that  attorneys  may  purchase  at 
compulsory  sales,  815. 
purchases  by  in  suits  conducted  or  defended  by  themselves,  effect 

of,  814,  815. 
purchase  by  of  property  of  their  clients,  effect  of,  813-815. 
purchase  by,  who  may  object  to,  814. 

remedies  against  purchase  by  at  compulsory  sales,  815,  816. 
right  to  protect  their  own  interests  by  purchasing  at  compulsory 
sales,  816. 

Bailment,  classification  of,  213. 
definition  of,  214,  215. 

Carriers  of  Passengers,  seats,  duty  of  carrier  to  furnish,  312. 

seats,  duty  of  to  furnish  cannot  be  avoided  by  carrier,  312. 

seats,  duty  to  passenger  standing  because  of  want  of,  316. 

seats,  ejecting  passenger  for  refusing  to  pay  fare  though  he  is 
not  furnished,  315. 

seats,  excuses  for  not  furnishing,  313. 

seats,  passenger  may  refuse  to  give  up  ticket  or  pay  fare  if  not 
furnished,  314. 

seats,  passengers  refused  cannot  remain  on  the  train  without  pay- 
ing fare,  315. 

seats,  refusal  of  passenger  to  pay  fare  until  furnished,  312,  313. 

seats,  remedy  of  passenger  who  is  not  given,  315-317. 

seats,  riding  on  the  platform  because  not  furnished  with,  316. 

seats,  right  to  retain  ticket  as  evidence,  316,  317. 

seats,  setting  apart  for  passengers  of  another  race  or  color,  315, 
316. 

seats,  ticket,  right  to  retain  where  not  furnished,  316. 
Oonstitutional  Law,  guaranties  against  unreasonable  search  and  seiz- 
ure, when  render  evidence  inadmissible   because   procured   by, 
153-161. 

guaranties   that   no   person    shall   be    compelled   to   bear   witness 
against  himself,  155. 

privileges  of  a  witness,  waiver  of,  152,  153. 

testifying  against  one's  self,  exhibiting  parts  of  person,  when  is 
not,  151. 

testifying  against  one's  self,  standing  up  for  identification  is  not, 
151. 

testifying  against  one's  self  under  cross-examination,  152. 

testifying  against  one's  self,  what  amounts  to,  151. 

witness,  protection  of  against  self-crimination,  144-153. 
Corporations,  custom  of  as  affecting  the  right  of  of&cers  of  to  com- 
pensation for  their  services,  916. 
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Corporations,  directors  of,  compensation  of  for  services  performed 
without  any  prior  agreement  or  resolution  for  payment,  913. 

directors  of,  employes  of,  when  not  entitled  to  compensation,  914. 

directors  of  may  also  be  employed  in  other  capacities  and  be  en- 
titled to  compensation  therefor,  924. 

directors  of,  when  cannot  be  authorized  to  recover  for  additional 
services,  921,  922. 

directors  of,  whether  are  trustees  of  the  stockholders  or  of  the  cor- 
poration, 911,  912. 

directors  of,  whether  eiititled  to  reimbursement  for  money  ex- 
pended without  previous  authorization,  914. 

implied  contracts  in  favor  of  officers  for  services  outside  of  regu- 
lar duties,  922-924. 

implied  promise  to  pay  for  work,  910. 

officers  of,  agreement  with,  for  salary  or  compensation  of  may  be 
oral,  917. 

officers  of  cannot  act  for  in  matters  affecting  their  own  rights, 
910,  911. 

officers  of,  compensation  of,  when  recoverable  for  services  not  au- 
thorized by  previous  resolution,  921. 

officers  of,  compensation  of  for  services  outside  of  their  regular 
duties,  921-924. 

officers  of,  in  what  sense  trustees  of,  911. 

officers  of  receiving  compensation  when  not  entitled  thereto  must 
pay  it  back,  919. 

officers  of,  relation  of  to  is  fiduciary,  910. 

officers  of,  salary  of,  agreement  for  cannot  be  predicated  on  tacit 
consent,  919. 

officers  of,  salary  of,  agreement  for  must  not  be  ultra  vires,  918. 

officers  of,  salary  of,  resolution  purporting  to  give  after  services 
have  been  performed,  920. 

officers  of,  salary  of,  right  to  compensation  cannot  be  based  on 
their  own  account,  920. 

officers  of,  salary  of,  right  to  must  be  based  on  an  agreement 
with  the  corporation,  918. 

officers  of,  salary  of,  right  to  must  be  based  on  express  contract, 
917. 

officers  of,  salary  of,  right  to  when  one  officer  is  the  successor  in 
office  to  another,  917. 

officers  of,  salary  of,  right  to  when  term  of  office  is  extended,  917. 

officers  of  who  are  not  stockholders  are  entitled  to  compensation 
for  services  rendered,  919. 

officers  who  are  not  stockholders  of,  relation  of  to  the  corporation, 
912. 

officers  of,  services  of  are  presumed  to  have  been  rendered  gratu- 
itously, 913,  914. 

salaries  of  officers  must  be  fixed  before  service  rendered,  915,  916. 

stock,  certificate  is  not  necessary  to  ownership  of,  1037. 
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Ooiporations,  stock,  estoppel  of  owner  to  assert  title  to,  1038. 

stock,  lien  on,  what  creates,  1033. 

stock,  lien  on,  when  may  and  when  may  not  be  created,  1032. 

stock,  lien  on,  when  not  operative  against  person  purchasing  stock 
without  notice  of,  1033, 

stock,  record  of  and  of  its  transfer,  duty  of  to  make,  1027, 

stock,  transfer  of,  by-laws   respecting   cannot  control  the  statu- 
tory, commercial  or  customary  rights  of  the  owner,  1028. 

stock,  transfer,  by-laws  respecting  cannot  operate  retrospectively,. 
1028. 

stock,  transfer,  by-laws  respecting  cannot  vest  the  corporation 
with  a  judicial  discretion  to  deny  the  transfer,  1029,  1030. 

stock,  transfer  of,  by-laws  respecting,  design  or  purpose  of,  1028. 

stock,  transfer  of,  by-laws  respecting,  imposing  unreasonable  re- 
quirements, 1028. 

stock,  transfer  of,  by-laws  respecting,  must  be  reasonable  and  not 
against  public  policy,  1028. 

stock,  transfer  of,  by-laws  respecting,  must  not  clog  or  prevent 
transfers,  1029. 

stock,    transfer    of,   by-laws   respecting,   when    necessary   to    au- 
thorize, 1030. 

stock,  transfer  of,  consent  of  other  stockholders  to  cannot  be  re- 
quired, 1029. 

stock,  transfer  of,  corporation  has  no  right  to  refuse  when  prima, 
facie  title  is  shown,  1030. 

stock,  transfer  of,  damages,  the  right  to  recover  does  not  bar  pro- 
ceedings to  compel,  1031. 

stock,  transfer  of,  duty  of  the  corporation  to  register  on  its  books^ 
1030. 

stock,  transfer  of,  is  good  between  the  parties  though  not  en- 
tered on  the  books,  1037. 

stock,  transfer  of,  enforcement  of  by  suit  for  specific  perform- 
ance, 1039-1041. 

stock,  transfer  of,  liability  of  corporation  for  refusing  to  make, 
1030. 

stock,  transfer  of,  mandamus  to  compel,  1038,  1041. 

stock,  transfer  of,  obligation  of  corporation  to  enter  on  its  books,. 
1030. 

stock,  transfer  of,  on  the  books  is  necessary  as  evidence  of  the 
right  to  vote,  1036. 

stock,  transfer  of,  refusal  of  because   of  suspicion  of  improper 
motives,  1035. 

stock,  transfer  of,  refusal  of  because  of  the  claim  of  a  third  per- 
son, 1035. 

stock,  transfer  of,  refusing  because  the  corporation  holds  an  un- 
satisfied lien,  1031. 

stock,  transfer  of,  right  of  heirs,  legatees  and  purchasers  at  exe- 
cution sales  to  have  entered  on  the  books,  1037. 
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Corporations,  stock,  transfer  of,  right  of  the  transferee  to  have  en- 
tered on  the  books,  1035. 
etock,  transfer  of,  is  necessary  to  perfect  the  title,  1036. 
stock,  transfer  of,  trover,  right  to  recover  in  because  of  refusal  to 

make,  1039. 
stock,  transfer  of,  when  may  be  refused  by  the  corporation,  1034. 
stock,  transfer  of,  when  may  refuse  to  make,  1030,  1031,  1033. 
stock,  transfer  of,  when  subject  to  equities,  1036. 
stock,  transfer  of,  when  subject  to  liens  against  the  stock,  1032. 
stock  when  issued  cannot  be  subscribed  for,  737. 
subscriber  to  stock  of  defined,  737,  738. 
subscriber  to  stock  of,  difference  between  and  a  purchaser,  737, 

741. 
subscription  to  stock  of,  agent,  when  may  make  for  his  principal, 

742. 
subscription  to  stock  of,  agreements  for,  sufficiency  of,  738. 
subscription  to  stock  of,  agreements  for,  validity  of,  742. 
subscription  to  stock  of,  agreements  for,  when  become  operative 

and  enforceable,  738. 
subscription  to  stock  of,  agreements  which  may  be  construed  to 

be,  738. 
subscription  to  stock  of,  by  parol  when  statute  required  writing, 

744. 
subscription  to  stock  of,  change  in  purpose  of  corporation,  effect 

of  upon,  747,  748. 
subscription  to  stock  of,  difference  between  and  an  offer  to  sub- 
scribe, 740. 
subscription  to  stock  of,  difference  between  and  a  sale  of  stock, 

741. 
subscription  to  stock  of,  estoppel  to  deny,  743. 
subscription  to  stock  of,  false  representations  inducing  may  be 

made  by  agents  or  promoters,  749',  750. 
subscription  to  stock  of,  false  representations  inducing  must  have 

been  relied  upon,  750. 
subscription  to  stock  of,  false  representations  inducing  must  be 

as  to  a  material  fact,  749. 
subscription  to  stock  of,  formalities  in  executing  written,  745. 
subscription  to  stock  of,  forms  of,  745,  746. 
subscription  to  stock  of,  implied  conditions  of,  747,  748. 
subscription  to  stock  of,  indefinite  and  uncertain  is  invalid,  746. 
subscription  to  stock  of  is  a  trilateral  contract,  738. 
subscription  to  stock  of,  liability  for  signing  the  name  of  another 

to  without  authority,  742. 
subscription  to  stock  of  is  incomplete,  when,  746. 
subscription  to  stock  of  is  not  binding  if  there  is  a  variation  from 

the  conditions  of  the  agreement,  747. 
subscription  to  stock  of  is  not  enforceable  until  the  stock  is  fully 

subscribed,  747. 
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Corporations,  subscription  to  stock  of,  liability  of  several  upon,  when 

joint,  741. 
subscription  to  stock  of  must  be  received  by  duly  authorized 

agents,  742. 
subscription  to  stock  of,  parol  evidence  cannot  vary  written  con- 
tracts for,  744. 
subscription  to  stock  of,  parol  is  valid,  743. 
subscription  to  stock  of,  parties  to  and  their  competency,  742. 
subscription  to  stock  of  procured  by  fraud  or  misrepresentation, 

748. 
subscription  to  stock  of,  promise  to  pay  is  implied  and  need  not 

be  expressed,  748. 
subscription  to  stock  of,  right  to  withdraw  from,  738,  739. 
subscription  to  stock  of,  when  becomes  irrevocable,  739. 
subscription  to  stock  of,  withdrawal  from,  who  may  consent  to, 

739,  740. 
subscription  to  void  issue  of  stock  is  void,  747. 
Cotenauts,  right  of  each  to  purchase  the  property  of  the  other  at  com* 

pulsory  sales,  817. 

Definition  of  account  stated,  89,  40. 
of  bailment,  214,  215. 
of  easement,  681. 
of  easement  appurtenant,  685. 
of  easement  in  gross,  683. 
of  hiring,  213. 

of  the  different  classes  of  easements,  683,  684. 
of  warehouseman,  215,  217.  • 

Demand,  action,  commencement  of,  when  equivalent  to,  470. 

actual  is  necessary  where  obligation  is  payable  after  demand,  473, 

488. 
bank-notes,  when  necessary  to  maintain  actions  upon,  472. 
by  calls  made  by  receivers  of  corporations,  482,  483. 
by  calls  made  by  trustees  and  assignees  of  corporations,  481,  482. 
for  bailments  of  money,  485-486. 

for  legacies,  whether  necessary  to  sustain  action  for,  476. 
for  money  loaned,  whether  necessary,  473. 
for  repayment  of  moneys  paid  upon  void  policies  of  insurance, 

475. 
for  trust  funds,  whether  necessary,  483-485. 
necessity  for  making  within  a  reasonable  time,  489. 
negotiable  instruments  purporting  to  be  payable  upon  or  payable 

without,  469,  470. 
on  attorneys  and  other  agents,  when  necessary  to  support  actions, 

487,  488. 
on  bank-notes,  whether  necessary,  472. 
on  municipal  bonds,  whether  necessary,  473. 
on  subscriptions  to  corporate  stock,  479,  480. 
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Demand    on  subscriptions  to  corporate  stock  where  calls  are  required, 
480. 
right  to  make,  effect  of  upon  the  statute  of  limitations,  489,  490. 
to  support  actions  upon  certificates  of  deposit,  486,  487. 
upon  a  municipal  obligation,  whether  necessary  to  maintain  ac- 
tion upon,  476-479. 
upon  pledges,  whether  necessary  to  actions  to  enforce,  475. 

Easements,  affirmative  and  negative  defined,  683. 
apparent  and  continuous  defined,  683. 

appurtenant,  ancillary  and  secondary,  when  founded  in  grant,  694. 
appurtenant  are  presumed  to  be  founded  upon  a  lost  grant,  686. 
appurtenant,  cessation  of,  692. 
appurtenant,  covenants  creating,  689,  690. 
appurtenant,  creation  of,  modes  of,  686,  687. 

appurtenant,  creating  by  covenant  operating  as  a  grant,  689,  690. 
appurtenant,  creating  by  deed  poll,  690. 
appurtenant,  creating  by  express  grant,  689. 
appurtenant  defined,  684. 

appurtenant,  exceptions  and  reservations  creating,  690,  691. 
appurtenant,  frauds,  statute  of,  effect  of  upon  the  creation  of,  692. 
appurtenant,  homestead,  creation  of  as  against,  689. 
appurtenant,  husband  cannot  create  in  wife's  separate  property, 

689. 
appurtenant,  implied,  foundation  of,  695. 
appurtenant,  implied  grant  of,  693. 
appurtenant,  modes  of  creating,  689. 
appurtenant,  necessity  as  an  element  of  implied  grants  of,  695, 

696. 
appurtenant,  parol  relation  of,  692. 
appurtenant,  subdivision  of  dominant  tenement,  effect  of  upon, 

694,  695. 
appurtenant,  tenant  in  common  cannot  create,  687. 
appurtenant,  tests  of,  685. 
appurtenant,  the  courts  favor,  685. 
appurtenant,  transfer  of  by  the  transfer  of  the  property  to  which 

attached,  693,  694. 
appurtenant,  what  pass  by  a  grant  of  the  land,  693,  694. 
classification  of,  682. 
creation  of  by  selling  platted  lands  or  lands  divided  into  lots  and 

blocks,  699. 
creation  of  by  statute,  700, 
definitions  of,  681-685. 
essential  qualities  of,  682. 
in  gross  defined,  683. 
licenses,  difference  between  and,  684. 
life  tenant,  whether  can  create,  687. 
modes  of  distinguishing  between  different  classes  of,  685. 
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Easements,  natural  rights  distinguished  from,  684. 
necessity  for,  what  amounts  to,  698. 
nonapparent  and  noncontinuous  defined,  683,  684. 
notice  of,  what  amounts  to  and  necessity  for,  700. 
quasi  defined,  684. 
statutes  creating,  700. 
trespassers  cannot  create,  688. 
ways  of  necessity,  implied  grants  of,  697. 
ways  of  necessity,  modification  of  in  making  partition,  698. 
whether  assignable  or  inheritable,  683. 
who  may  create,  687. 
Ejectment  by  Executor  or  Administrator,  against  heirs  of  decedent, 

what  necessary  to  sustain,  83. 
facts  under  which  may  be  maintained,  83,  84. 
general  rules  respecting,  82. 
pending  administration  of  the  estate,  85. 

personal  estate,  insufficiency,  whether  necessary  to  sustain,  83. 
power  of  sale,  whether  authorizes  the  maintenance  of,  84. 
previous  order  of  court,  when  necessary  to  action  for,  83. 
Evidence,  admissions  obtained  by  unlawful  acts,  162. 
admissibility  of,  tests  of,  135. 
articles  taken  from  prisoner  under  arrest,  154. 
compelling  acts  for  the  purpose  of  identifying  the  accused,  151, 

152. 
compulsion  in  making  footprints,  146. 
compulsion  to  produce,  what  amounts  to,  146. 
compulsion  to  produce,  what  forbidden,  145,  146. 
compulsory  disclosure  of,  what  forbidden,  147,  148. 
confession  obtained  by  artifice  or  fraud,  162. 
confessions  drawn  out  by  improper  threats  or  inducements,  148, 

149. 
constitutional  law,  compelling  persons  to  be  photographed,  152. 
constitutional  law,  guaranties  against    unreasonable  search    and 

seizure,  when  render  testimony  inadmissible  because  procured 

by,  153-161. 
constitutional  law,  guaranties  that  no  person  shall  be  compelled 

to  give  against  himself,  145. 
constitutional  law,  papers  obtained  as  the  result  of  unreasonable 

search  and  seizure,  158. 
constitutional    law,    protecting   witness    against    self-crimination, 

144-153. 
constitutional  law,  search  and  seizure,  provisions  against,  purpose 

of,  160. 
constitutional  law,  testifying  against  one's  self,  exhibiting  parts 

of  person,  when  is  not,  151. 
constitutional  law,  testifying  against  one's  self,  standing  up  for 

identification  is  not,  151. 
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Evidence,  constitutional  law,  testifying  against  one's  self  under  cross- 
examination,  151. 

constitutional  law,  testifying  against  one's  self,  what  amounts  to 
compelling,  151. 

constitutional  law,  waiver  of  privilege  of  witness,  what  amounts 
to,  152,  155. 

discovered  by  officers  in  the  execution  of  process,  146, 

duces  tecum,  immunity  from  proceedings  under  subpoena,  145. 

documents  and  other  chattels,  incriminatory,  protection  against 
producing,  145. 

footprints,  evidence  of,  when  inadmissible  on  account  of  the  man- 
ner of  procuring,  146,  147. 

fraud  in  obtaining  does  not  render  inadmissible,  136,  139. 

in  civil  and  criminal  cases,  rules  of,  when  the  same,  162. 

incriminating  documents,  demands  for  production  of,  151. 

incriminatory  obtained  by  unreasonable  search  and  seizure,  155. 

letters  taken  without  authority  of  law,  139,  140,  150. 

manner  of  obtaining  generally  cannot  be  taken  notice  of  by  the 
courts,  137,  138. 

misconduct  of  officers  in  obtaining,  140,  150. 

obtained  by  a  detective  by  stratagem,  150. 

obtained  by  compelling  the  defendant  to  exhibit  himself  to  the 
jury,  147. 

obtained  by  opening  sealed  packages  in  the  mail,  151. 

obtained  by  strategy  and  fraud,  136,  139. 

obtained  by  taking  from  the  defendant's  desk,  140,  141. 

obtained  by  taking  property  from  accused  without  warrant,  136. 

obtained  by  the  violation  of  law,  150,  161. 

obtained  by  unlawful  search  of  the  person  of  the  accused,  138,  139. 

obtained  by  unlawful  searches,  136. 

obtained  by  unlawful  use  of  process,  147. 

obtained  by  unreasonable  search  and  seizure,  what  is  not,  153-161. 

obtained  in  violation  of  constitutional  privileges,  143. 

obtained  in  violation  of  ethical  principles,  136. 

privilege  against  proceeding  against  one's  self,  144-153. 

reasons  for  holding  that  illegality  in  obtaining  does  not  render  in- 
admissible, 142. 

search,  obtaining  by  unlawful,  139,  140,  153,  154. 

search  of  person  and  search  of  property,  distinction  between,  155. 

self-criminating,  constitutional  provisions  respecting,  143,  144. 

self -crimination,  what  is  admissible  because  of,  151,  152. 

taken  from  prisoner  in  making  arrest,  154. 

trespass,  obtained  by  the  commission  of,  161. 

wrongfully  obtained,  classification  of,  137. 

wrongfully  obtained,  general  rule  respecting  admissibility  of,  137. 

wrongfully  obtained,  illustrations  of,  136. 
Execution  Sales,  auctioneer  employed  to  conduct  cannot  bid  at,  793. 

by  sheriffs  and  constables  directly  to  themselves,  but  consented 
to  by  the  parties,  791. 
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Execution  Sales  by  sheriffs  and  constables  directly  to  themselves, 
whether  void,  7&1. 

by  sheriffs  and  constables  secretly  in  their  own  interests,  691. 

deputy  sheriffs,  right  of  to  bid  at,  792. 

sheriffs  and  constables  conducting  cannot  act  as  agents  for  pur- 
chasers, 792. 

sheriffs  and  constables  conducting  and  selling  to  a  corporation 
of  which  they  are  stockholders,  793. 

sheriffs  and  constables,  deputies  and  other  agents  of,  whether  may 
purchase  at,  792. 

sheriffs  and  constables  purchasing  to  protect  their  own  interests, 
793. 

to. or  in  the  interest  of  officers  conducting  them,  790. 

turnkey  and  assistant  jailers  may  purchase  at,  792. 

Guardians,  disaffirmance  by  wards  of  sales  by  or  in  the  interest  of 
guardians,  802,  803. 

disqualification  of  to  purchase  at  sales  made  by  themselves,  802. 

classification  of  those  not  authorized  to  purchase  at  compulsory 
sales  of  property  of  their  wards,  803,  804. 

husband  or  wife  of,  whether  may  purchase  at  sales  made  by,  804. 

purchase  by  at  sales  of  wards'  property  to  protect  their  own  in- 
terest, 804. 

right  to  purchase  property  of  wards  sold  by  themselves,  804. 

sales  by  are  never  void  because  in  the  interest  of,  803. 

Husband  and  Wife,  right  of  each  to  purchase  the  property  of  the  other 
at  compulsory  sales,  817. 

Judges,  disqualification  of  to  purchase  at  sales  ordered  or  to  be  con- 
firmed by  themselves,  805. 
Judicial  Sales,  bona  fide  purchasers  at,  protection  of,  802. 

commissioners  and  other  officers  authorized  to  make  must  not  bid 

at,  793. 
executors  and  administrators,  disqualification  of  to  purchase  at, 

794. 
executors  and  administrators,  purchase  by  one  of  several,  797. 
executors  and  administrators,   purchase   by   to   protect   their   own 

interests,  799. 
executors  and  administrators,  purchases  at  are  presumed  to  be  for 

the  benefit  of  the  estate,  800. 
executors  and  administrators,  relationship  to,  whether  disqualifies 

from  purchasing  at  sales  by,  797. 
executors  and  administrators,  remedy  where  sales  are  in  their  own 

interests,  799-801. 
executors  and  administrators,  right  of  to  purchase  at  sales  made 

by  other  officers,  797-799. 
executors  and  administrators,  right  of  to  purchase  at  their  own 

sales,  798. 
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Judicial  Sales,  executors  and  administrators,  right  of  to  repurchase 
property  sold  by  themselves,  801. 

executors  and  administrators,  sales  by  in  which  they  are  secretly 
interested,  796,  797. 

executors  and  administrators,  sales  by  to  members  of  their  fam- 
ily, 797. 

executors  and  administrators,  sales  by  to  themselves,  when  do  not 
devest  the  equitable  title  of  the  heirs,  &00. 

executors  and  administrators,  duty  of  the  heirs  to  elect  whether 
they  will  disaffirm,  800. 

executors  and  administrators,  sales  for  the  benefit  of  themselves 
are  not  void,  800. 

executors  and  administrators,  sales  of  to  themselves  consented  to 
by  heirs  and  others,  795. 

executors  and  administrators,  sales  of  to  themselves  may  be  rati- 
fied, 795. 

executors  and  administrators,  sales  of  to  themselves,  whether  are 
voidable  only,  794,  795. 

executors  and  administrators,  sales  secretly  in  the  interest  of, 
effect  of,  795,  796. 

executors  and  administrators,  sales  to  or  for  themselves,  duties 
of  persons  objecting  to,  800. 

guardians'  sales  made  to  or  for  themselves,  802-806. 

judges  of  courts,  when  disqualified  to  purchase  at,  805. 

parties  to  an  action  or  proceeding,  right  of  to  purchase  at,  818. 

setting  aside  because  made  by  an  executor  or  administrator  to  or 
in  the  interest  of  himself,  796,  797. 

Zdmitation  of  Actions,  in  actions  against  attorneys  and  other  agents, 

487,  488. 
in  actions  by  trustees  and  assignees  of  corporations,  481,  482. 
in  actions  for  money  lent,  473. 
in  actions  for  work  and  labor,  473. 
in  actions  on  bank-notes,  472. 
in  actions  on  mortgages  payable  on  demand,  470. 
in  actions  on  municipal  bonds,  473. 
in  actions  on  notes  payable  on  demand  and  accompanied  by  other 

notes  deposited  as  collateral,  472. 
in  actions  on  obligations  payable  on  demand,  473,  474,  488. 
in  actions  on  state  or  municipal  obligations  payable  on  demand, 

476^79, 
in  actions  to  enforce  marital  claims,  482,  483. 
in  actions  to  recover  bailments  of  money,  485,  486. 
in  actions  to  recover  legacies,  476. 

in  actions  to  recover  moneys  paid  for  void  insurance  policies,  475. 
in  actions  to  recover  trust  funds,  483-485. 
in  actions  upon  calls  made  by  receivers  of  corporations,  482. 
in  actions  upon  certificates  of  deposit,  486,  487. 
in  actions  upon  pledges,  475. 
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Limitation  of  Actions,  in  actions  upon  subscription  to  corporate  stock, 
479,  480. 
in  actions  where  demand  must  be  made  within  a  reasonable  time, 

489. 
where  specific  sums  are  payable  on  demand,  470,  471. 

Mortgagees,  purchase  by  at  sales  made  by  themselves,  811. 
purchase  by,  who  may  object  to,  811. 
sales  by  under  powers,  disqualification  of  mortgagee  to  purchase 

at,  810,  811. 
sales  by  under  powers  giving  them  the  right  to  purchase,  811. 

Partners,  right  of  each  to  purchase  the  property  of  the  other  at  com- 
pulsory sales,  817. 
Pledgees    may  be  authorized  by  contract  to  purchase  at  their  own 
sales,  811. 
purchase  by  at  their  own  sales,  effect  of,  811,  812. 
sales  by  of  pledged  property,  whether  may  purchase  at,  811. 
sales  by  to  corporations  in  which  they  are  stockholders,  811. 
Pledges,  limitation  of  actions  to  enforce,  475. 

Trustees,  beneficiary's  right  to   elect  whether  to   afSrm   or  disaffirm 

sales  made  by,  807. 
beneficiary's  right  to  purchase  at  sales  made  by,  808,  809. 
bona  fide  purchasers  of  property  sold  by,  810. 
disqualification  of  to  purchase  at  their  own  sales,  805. 
proceedings  to  avoid  sales  made  by  in  their  own  interest,  807. 
purchase  by  at  their  own  sales,  whether  conclusively  presumed 

to  be  fraudulent,  807. 
purchase  by  secretly  in  their  own  interest,  806. 
purchase  by  of  trust  property  to  protect  their  own  interests  or 

those  of  the  beneficiaries,  808. 
repurchase  by  of  trust  property  after  sales  by  themselves,  809. 
right  of  to  purchase  trust  property  at  sales  made  by  others,  807. 
sales  and  conveyances  by  to  themselves,  whether  are  void,  805, 

806. 
sales  by  to  corporations  of  which  they  are  stockholders,  809. 

Waxehousemen,  act  of  God,  liability  for  losses  due  to,  230. 

act  of  God,  what  is  within  the  meaning  of  the  law  of,  230. 

banks,  care  required  of,  when  acting  as  bailees,  222, 

burglar,  liability  for  losses  due  to,  228,  229. 

care  and  diligence  required  of  are  dependent  on  time  and  place, 

214. 
care  and  diligence  required  of,  general  rule,  214,  223. 
care  and  diligence  required  of  to  protect  possession  against  legal 

process,  252-254. 
definition  of,  215,  217. 

duty  of  in  preserving  goods  after  their  receipt,  223. 
duty  of  to  deposit  goods  in  burglar-proof  building,  228. 
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Warehousemen,  duty  of  to  employ  watchmen,  240,  241. 
duty  of  to  deposit  goods  in  fireproof  building,  226. 
duty  of  to  inspect  goods  in  their  custody,  250,  251. 
duty  of  to  protect  goods  against  loss  by  rats  and  mice,  231,  232. 
duty  of  to  protect  goods  against  loss  by  weevils   and  vermin,  232, 

233. 
duty  of  to  protect  goods  by  actions  at  law,  244. 
duty  of  to  protect  goods  from  loss  by  fire,  226-228. 
duty  of  to  protect  goods  from  loss  by  theft,  228,  229. 
duty  of  to  remove   goods   to  prevent  impending   destruction,   243, 

244. 
duty  of  respecting  approaches  to  their  premises,  217. 
duty  of  respecting  buildings  or  place  of  storage,  218. 
duty  of  respecting  storage  of  goods  with  dangerous  explosives,  239. 
duty  of  respecting  the  location  of  goods  in  the  warehouse,  236-238. 
duty  of  respecting  the  temptations  of  watchmen,  234,  236. 
duty  of  where  grain  is  stored  in  bulk,  238. 
fire,  liability  of  for  loss  from,  226-228. 

fire,  liability  of  for  not  removing  goods  from  danger  of,  225. 
fireproof  building,  liability  for  not  storing  goods  in,  252. 
floating  warehouse,  care  required  of,  222. 
fraud,  stipulations  of  for  immunity  from,  216. 
liability  of,  creation  of,  245,  246. 
liability  of  for  collapse  or  falling  of  buildings,  220. 
liability  of  for  dangerous  location  of  warehouse,  219,  220,  226,  236. 
liability  of  for  defects  in  buildings  and  other  places   of  storage, 

218,  219. 
liability  of  for  defects  in  mode  of  constructing  warehouse,  218,  219. 
liability  of  for  goods  taken  by  legal  process,  252-254. 
liability   of  for  injuries   due  to   defects   in  approaches  to   their 

premises,  217. 
liability  of  for  injuries  to  goods  due  to  taints  and  odors,  235. 
liability  of  for  latent  defects  in  warehouse,  218,  219. 
liability  of  for  losses  due  to  acts  of  God,  230,  231. 
liability  of  for  losses  due  to  overwhelming  force,  228,  229. 
liability  of  for  losses  due  to  thefts,  229. 
liability  of  for  losses  due  to  vermin,  231,  232. 
liability  of  for  negligence,  224-226. 
liability  of  for  negligence,  duty  to  insure  goods  in  their  custody, 

249,  250. 
liability  of  for  removing  goods  from  one  place  to  another  within 

the  same  warehouse,  236,  237. 
liability  of  for  storing  at  a  place   other  than  that  agreed  upon, 

235,  236. 
liability  of  for  storing  dangerous  explosives  with  other  goods,  239. 
liability  of,  limitation  of  by  the  acts  of  the  bailor,  246. 
liability  of,  limiting  of  by  notice,  247. 
liability  of,  limiting  of  by  special  contract,  246-24&. 
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Warehousemen,  liability  of  when  dispossessed  by  legal  process,  252— 

254. 
liability  of,  when  terminates,  254. 
leakage,  contracts  limiting  liability  in  case  of,  229. 
leakage,  liability  of  for  losses  due  to,  229,  230. 
mixing  of  grain  of  different  owners  by,  238. 
negligence  as  affected  by  the  employment  or  nonemployment  of 

watchmen,  242. 
negligence,  burden  of  proof  in  alleged  cases  of,  225,  226. 
negligence,  contributory,  of  a  bailee  as  affecting  the  liability  of 

warehousemen,  251,  252. 
negligence,  liability  of  for,  224-226. 
negligence,  theft  of  goods  as  evidence  of,  228. 
public,  what  are,  216,  217. 
safety  deposits  as,  220. 
safety  deposits,  care  required  of,  221-222. 
special  contracts  to  limit  liability  of,  216. 
special  property  of  in  the  goods  stored,  244. 
vermin,  care  required  to  protect  goods  from,  231-234. 
watchmen,  liability  of  as  affected  by  the  maintenance  or  non- 
maintenance  of,  240-242. 
weevil,  liability  of  for  losses  due  to,  232,  234. 
Ways  of  Necessity,  implied  grants  of,  697. 

modification  of  in  making  partition,  698. 
Wills,  alternative  defined,  593. 

by  one  spouse  assented  to  by  the  other,  600. 

contracts  are  not  implied  from  the  execution  of  simultaneous  or 

similar,  596. 
contracts  for,  effect  of  the  execution  of  subsequent  wills,  597. 
contracts  for,  enforcing  in  equity,  597-599. 
contracts,  multi-wills  considered  as,  596. 
deeds,  when  held  to  be,  594. 
illustrations  of  eccentricities  in,  592. 
joint  by  husband  and  wife,  601,  602. 

joint  conditioned  to  take  effect  on  the  death  of  the  testator,  594, 
joint  defined,  593. 
joint,  distinguishing  between  in  cases  where  the  testator  disposed 

only  of  his  own  property  and  where  joint  property  only  i& 

disposed  of,  595,  596. 
joint,  statutory  prohibition  of,  595. 
joint,  when  valid  and  when  invalid,  594-596,  602-604. 
multi-wills  defined,  593. 
multi-wills,  forme  of,  593. 

multi-wills,  revocation  of  by  either  testator,  604, 
multi-wills,  validity  of,  594. 
mutual,  contractual  nature  of,  598-600. 
mutual,  double  and  reciprocal  defined,  593. 
two  or  more  persons  may  unite  in  on«,  601,  602. 
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ABORTION. 

1.  ABORTION— Proof  of  Necessity  of  Performance. — ^Tn  a  prose- 
cution for  abortion,  proof  of  the  defendant's  illicit  intercourse  with 
the  woman,  and  that  she  was  unmarried,  is  not  sufficient  to  prove 
the  negative  allegation  in  the  indictment  that  the  miscarriage  waa 
not  necessary  to  preserve  her  life.     (Utah)     State  v.  Wells,  1059. 

2.  ABORTION — ^Burden  of  Proof  to  Show  Necessity.— It  is  essen- 
tial for  the  state  in  a  prosecution  for  abortion  to  allege  and  prove 
that  the  production  of  the  miscarriage  was  not  necessary  to  save  the 
woman's  life.  The  burden  is  not  on  the  defendant  to  prove  the  af- 
firmative.    (Utah)     State  v.  Wells,  1059. 

3.  ABORTION — Circumstantial  Evidence  of  Necessity. — It  is  not 
enough  in  a  prosecution  for  abortion  that  circumstances  are  proved 
by  the  state  from  which  an  inference  may  be  deduced  that  the  pro- 
duction of  the  miscarriage  was  not  necessary  to  preserve  the  life  of 
the  woman,  but  they  must  also  be  inconsistent  witn  every  other 
reasonable  conclusion.     (Utah)     State  v.  Wells,  1059. 

4.  ABORTION — Circumstantial  Evidence  of  Necessity. — The  per- 
formance of  an  abortion  on  a  woman  of  ordinary  good  health  and 
normal  physical  conditions  is  inconsistent  with  the  conclusion  that  it 
was  necessary  to  preserve  her  life.  But  in  such  ease  the  good  health 
and  physical  conditions  may  not  be  presumed.  (Utah)  State  v. 
Wells,  1059. 

5.  ABORTION — ^Proof  of  Corpus  Delicti — Confession. — To  estab- 
lish the  crime  of  abortion,  it  is  not  enough  for  the  state  to  prove 
that  the  woman  was  pregnant,  and  that  the  defendant  performed  an 
operation  on  her  causing  a  miscarriage,  but  it  must  prove  that  the 
miscarriage  was  not  necessary  to  save  her  life,  and  this  cannot  be 
established  by  the  defendant's  confession.  (Utah)  State  v.  Wells, 
1059. 

ABSENCE  OF  ACCUSED. 

See  Criminal  Law,  1. 

ACCOMPLICES. 

1.  ACCOMPLICE — Corroboration  of  Person  Acquiescing  In  Homi- 
cide.— A  woman  who  sees  a  man  put  strychnia  in  capsules,  knows 
that  he  intends  to  give  them  to  his  wife  to  kill  her,  sees  the  wife 
take  them,  and  yet  takes  no  steps  to  save  her  life,  is  not  an  accom- 
plice whose  testimony  must  be  corroborated.  (Ky.)  Levering  v. 
Commonwealth,  192. 

2.  ACCOMPLICE — Necessity  of  Taking  Active  Part  in  Crime.— 
To  constitute  one  an  accomplice  he  must  take  some  part,  perform 
some  act,  or  owe  some  duty  to  the  person  in  danger  that  makes  it 
incumbent  on  him  to  prevent  the  commission  of  the  crime.  Mere 
presence,  acquiescence^  or  silence,  in  the  absence  of  a  duty  to  act,  is 
not  •enough.     (Ky.)     Levering  v.  Commonwealth,  192. 

3.  ACCOMPLICE. — The  Word  "Accomplice"  Includes  All  Persons 
who  participate  in  the  commission  of  a  crime,  whether  they  do  so 
as  principals,  aiders  and  abetters,  or  accessories  before  the  fact. 
(Ky.)     Levering  t.  Commonwealth,  192. 
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4.  ACCOMPLICE.— The  Test  Generally  Applied  to  Dctennine 
whether  or  not  one  is  an  accomplice  is,  could  he  be  convicted  as  a 
principal,  or  an  accessory  before  the  fact,  or  an  aider  or  abetter  upon 
the  evidence.     (Ky.)     Levering  v.  Commonwealth,  192. 

5.  ACCOMPLICE — Corroboration  of  Person  Knowing  of  Crime.— 
A  person  who  knows  that  a  homicide  has  been  committed,  and  fails 
for  a  long  time  to  give  information  thereof,  is  not  an  accomplice  in 
the  crime  whose  testimony  must  be  corroborated,  (Ky.)  Levering 
V.  Commonwealth,  192. 

6.  ACCESSORY.— An  Accessory  After  the  Fact  is  not  an  Accom- 
plice within  the  meaning  of  the  rule  that  a  conviction  cannot  be  had 
upon  the  uncorroborated  testimony  of  an  accomplice.  (Ky.)  Lever- 
ing V.  Commonwealth,  192. 

7.  ACCOMPLICE. — Error  in  Regarding  a  Witness  as  an  Accom- 
plice and  requiring  her  testimony  to  be  corroborated,  when  she  is 
not  an  accomplice,  is  prejudicial  to  the  commonwealth  and  not  to  the 
accused.     (Ky.)     Levering  t.  Commonwealth,  192. 

ACCOUNTS  STATED. 

1.  ACCOUNTS  STATED.— It  Is  not  Essential  to  an  Account 
Stated  that  there  should  be  mutual  or  reciprocal  accounts.  But  if 
one  party  holds  an  account  against  the  other,  and  a  statement  is 
made  showing  the  amount  due  on  a  particular  day,  and  the  same  is 
agreed  by  the  other  party  to  be  correct,  and  there  is  a  promise, 
actual  or  implied,  to  pay  it,  this  amounts  to  an  account  stated  be- 
tween them.     (Ala.)     Jasper  Trust  Co.  v.  Lampkin,  33. 

2.  ACCOUNTS  STATED — Promissory  Notes — Limitation  of  Ac- 
tions.— Where  the  holder  of  promissory  notes,  after  calculating  the 
interest,  states  to  the  other  party  the  amount  due,  and  the  latter 
assents  to  the  correctness  of  the  amount,  this  does  not  constitute 
an  account  stated  between  them  so  as  to  authorize  a  suit  thereon, 
instead  of  on  the  notes,  after  they  have  been  barred  by  the  statute 
of  limitations.     (Ala.)     Jasper  Trust  Co.  v.  Lampkin,  33. 

3.  ACCOUNTS  STATED — Promissory  Notes. — The  Mere  Calcu- 
lation of  the  amount  due  on  promissory  notes  cannot  merge  the  notes 
into  an  account  stated.     (Ala.)     Jasper  Trust  Co.  v.  Lampkin,  33. 

4.  ACCOUNTS  STATED — What  Does  not  Constitute. — An  ac- 
count stated  necessarily  refers  to  a  past  transaction,  and  the  mere 
adding  of  the  amount  paid  at  that  time  cannot  constitute  the  entire 
amount  of  an  account  stated.  (Ala.)  Jasper  Trust  Co.  v.  Lampkin, 
33. 

5.  ACCOUNTS  STATED. — The  Basis  of  Recovery  of  an  Account 
Stated  is  a  promise,  either  express  or  implied^  to  pay  the  money. 
(Ala.)     Jasper  Trust  Co.  v.  Lampkin,  33. 

Note. 

Accounts  Stated,  acquiescence  in,  what  amounts  to,  44,  45. 

admissions  or  statements  of  third  persons  cannot  amount  to,  41. 

are  not  restricted  to  dealings  of  merchants,  42. 

assent  to,  when  inferable,  42. 

assent    to,  when  implied,  44. 

bankers  and  their  customers,  whether  subject  to  the  law  of,  46,  47. 

bills  and  notes  as  evidence  of,  48. 

capacity  necessary  to  sustain,  41. 

classification  of,  48,  49. 

definition  and  purposes  of,  39,  40. 

eflfect  of,  49. 

farmers  and  mechanics,  whether  subject  to  the  law  of,  46. 

form  of,  42. 
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Accounts  Stated,  indebtedness,  entire  absence  of  is  fatal  to,  45. 
liabilities  which  may  be  included  within,  47,  48. 
may  be  oral  or  written,  or  partly  oral  and  partly  written,  43. 
may  consist  of  a  single  item,  40,  42. 
must  relate  to  past  transactions,  41,  42. 
mutuality  of  account  not  necessary  to,  40. 
presumption  of  correctness  of,  48. 
promise  to  pay  need  not  be  express,  49. 
rebutting  the  inference  of,  48,  49. 
receiving  without  objection,  44,  45. 
relation  of  debtor  and  creditor  must  precede,  41. 
relation  which  parties  to  must  bear,  41, 
rendering  account  alone  does  not  amount  to,  44. 
specialties,  application  of  to  liabilities  founded  upon,  47. 
statute  of  frauds,  application  of  to  the  law  of,  47, 
time  within  which  objection  to  should  be  made,  45. 
unliquidated  damages  cannot  be  basis  of,  42. 
who  may  state,  41,  42,  46,  47. 
'writing  is  not  sssential  to,  43. 

ADMINISTRATORS. 
See  Executors  and  Administrators. 

ADXJIiTERY. 

1.  TJNLAWTTJL  COHABITATION.— An  Indictment  Charging 
that  two  named  persons  did  "unlawfully  cohabit  together  and  have 
sexual  intercourse  with  each  other,  they"  not  being  married  to  each 
other,  is  not  bad  because  not  alleging  one  to  be  a  man  and  the  other 
a  woman.     (Miss.)     Tynes  v.  State,  540. 

2.  UNLAWFUL  COHABITATION.— To  Admit  Evidence  that  one 
of  the  defendants  indicted  for  unlawful  cohabitation  was  a  married 
man,  when  the  indictment  does  not  expressly  so  allege,  is  not  rever- 
sible error.     (Miss.)     Tynes  v.  State,  540. 

3.  UNLAWFUL  COHABITATION.— An  Instruction  is  not  Fatally 
Defective  because  authorizing  the  conviction  of  two  persons  for  un- 
lawful cohabitation,  without  finding  that  one  was  a  man  and  the  other 
a  woman,  or  because  omitting  the  word  "unlawfully,"  where,  if  the 
jury  believed  the  evidence,  ths  intercourse  was  manifestly  unlawful. 
(Miss.)     Tynes  v.  State,  540. 

ADVANCES  UNDER  PROMISE  TO  WORK. 

See  Criminal  Law,  3. 

ADVERSE  POSSESSION. 

In  General. 

1.,  ADVERSE  POSSESSION. — Mere  Passive  Possession,  without 
any  intention  to  claim  the  property,  is  insufficient  to  establish  title 
by  prescription,  regardless  of  the  length  of  time  such  possession  con- 
tinues, or  however  open,  notorious,  or  exclusive  it  may  have  been. 
(Utah)     Pioneer  Inv.  etc.  Co.  v.  Board  of  Education,  1016. 

2.  ADVERSE  POSSESSION — Character  of  Possession. — It  is  not 
the  mere  possession  that  determines  the  rights  of  the  parties  where 
a  prescriptive  title  to  land  is  claimed,  but  the  character  of  the  pos- 
session. Whenever  the  possession  is  of  such  a  character  that  owner- 
ship may  be  inferred  therefrom,  it  ordinarily  may  be  presumed 
hostile  to  the  rights  of  the  true  owner.  (Utah)  Pioneer  Inv.  etc. 
Co.  V.  Board  of  Education,  1016. 

3.  ADVERSE  POSSESSION.  —  If  a  Person  Places  Permanent 
Structures  upon  land  belonging   to   another,  and  uses   them   and   the 
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land  as  an  owner  ordinarily  would,  a  claim  of  ownership  may  be  in- 
ferred in  his  favor.  (Utah)  Pioneer  Inv.  etc.  Co.  v.  Board  of  Edu- 
cation, 1016. 

4.  ADVERSE  POSSESSION — What  Constitutes. — ^Where  a  Corpo- 
ration erects  permanent  structures  on  land  and  uses  it  and  them  as 
its  own,  and,  on  the  owner  of  the  land  calling  the  attention  of  the 
corporate  officers  to  the  encroachment,  they  declare  that  they  desire 
to  defend  whatever  claim  the  corporation  may  have  acquired  by 
virtue  of  the  use  and  possession,  and  ask  compensation  for  removing 
the  part  of  the  structures  extending  onto  the  land  in  question,  the 
possession  is  such  as  will  ripen  into  title  by  prescription.  (Utah) 
Pioneer  Inv.  etc.  Co.  v.  Board  of  Education,  1016. 

5.  ADVERSE  POSSESSION— Admission  of  Possession  by  Suit. — 
By  bringing  ejectment  the  plaintiff  admits  that  the  defendant  is  in 
possession.     (Ala.)     Crowder  v.  Tennessee  etc.  R.  R.  Co.,  17. 

6.  ADVERSE  POSSESSION  —  Separate  Tracts. —  Each  Forty 
Acres  in  a  conveyance  does  not  constitute  a  separate  tract,  and  the 
fact  that  a  stranger  does  not  claim  to  own  the  whole  but  only  a 
part  of  the  land  conveyed  does  not  have  the  effect  of  making  two 
tracts.     (Ala.)     Crowder  v.  Tenness.ee  etc.  R.  R.  Co.,  17. 

Land  Held  by  City  or  School  District. 

7.  ADVERSE  POSSESSION— Land  Held  by  City.— A  statute  de- 
claring that  title  by  adverse  possession  cannot  be  acquired  to  lands 
held  by  any  town  or  city  designated  for  public  use  as  streets,  parks, 
or  "other  purposes,"  does  not  apply  to  property  held  by  a  city  in  a 
private  as  distinguished  from  a  governmental  capacity.  (Utah)  Pio- 
neer Inv.  etc.  Co.  v.  Board  of  Education,  1016. 

8.  ADVERSE  POSSESSION— School  Property.— Land  Which  has 
Been  used  for  public  school  purposes  is  subject  to  adverse  possession, 
if  the  school  thereon  has  been  abandoned  and  the  property  is  being 
held  for  sale.  (Utah)  Pioneer  Inv.  etc.  Co.  v.  Board  of  Education, 
1016. 

Possession  of  Part  of  Tract. 

9.  ADVERSE  POSSESSION.— Actual  Possession  of  Part  of  a 
Tract  of  land  described  in  a  color  of  title  is,  by  legal  fiction,  extended 
to  the  entire  tract.     (Ala.)     Crowder  v.  Tennessee  etc.  R.  R.  Co.,  17. 

10.  ADVERSE  POSSESSION — Possession  of  Part  of  Tract. — 
Where  a  grantor  had  title  to  one  of  several  tracts  described  in  his 
deed,  but  not  to  the  others,  the  grantee's  possession  of  that  tract 
does  not  extend  constructively  to  the  other  tracts.  (Ala.)  Crowder 
V.  Tennessee  etc.  R.  R.  Co.,  17. 

Good  Faith. 

11.  ADVERSE  POSSESSION— Necessity  of  Good  Faith.— It  is  not 
necessary  that  claim  of  title  should  be  honestly  believed  to  be  ^od. 
It  is  enough  if  the  claimant  really  intends  to  assert  title  and  to 
rely  upon  it  as  hostile  to  the  true  owner  or  to  the  world.  The  only 
requisite  of  good  faith  or  motive,  in  adverse  possession,  is  to  show 
that  the  claimant  actually  intends  to  claim  the  land  as  his  own  to 
the  absolute  exclusion  of  others.  (Ala.)  Crowder  v.  Tennessee  etc. 
R.  R.  Co.,  17. 

Color  and  Claim  of  Title. 

12.  ADVERSE  POSSESSION.— To  Constitute  Color  of  Title  it  is 
not  necessary  that  the  grantor  should  have  title  to  the  whole  or  a 
part  of  the  entire  tract  described.  And  the  fact  that  the  legal  title 
to  parts  of  the  tract  described  in  the  color  of  title  is  in  different 
persons  is  immaterial.  (Ala.)  Crowder  v.  Tennessee  etc.  R.  R.  Co., 
17. 
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13.  ADVERSE   POSSESSION.— To   Constitute  Color   of  Title,   an 

instrument  need  not  be  valid  as  a  muniment  of  title.  A  void  instru- 
ment may  be  good  color  of  title.  (Ala.)  Crowder  v.  Tennessee  etc. 
R.  R.  Co.,  17. 

14.  ADVERSE  POSSESSION.— An  Instrument  is  not  Color  of 
Title  which  itself  passes  or  constitutes  title.  (Ala.)  Crowder  y. 
Tennessee  etc.  R.  R.  Co.,  17. 

15.  ADVERSE  POSSESSION.— Color  of  Title  is  that  which  in 
appearance  is  title,  but  which  in  reality  is  no  title.  (Ala.)  Crowder 
V.  Tennessee  etc.  R.  R.  Co.,  17. 

16.  ADVERSE  POSSESSION — Color  and  Claim  of  Title  Distin- 
guished.— Color  of  title  and  claim  of  title  are  very  different.  The 
latter  exists  when  one  enters  and  occupies  land  with  the  intent  to 
hold  it  as  his  own  against  the  world,  irrespective  of  any  shadow 
or  color  or  right  or  title  as  a  foundation.  Color  of  title  is  the  sem- 
blance or  appearance  of  title,  but  which  in  reality  is  not.  (Ala.) 
•Crowder  v.  Tennessee  etc.  R.  R.  Co.,  17. 

17.  ADVERSE  POSSESSION.— Claim  of  Title  Without  Color  may 
'Bipen  into  title  to  the  land  actually  occupied,  but  with  color  it  may 
ripen  into  title  not  only  to  the  land  actually  occupied  but  to  all 
■described  in  the  color  of  title.  (Ala.)  Crowder  v.  Tennessee  etc. 
R.  R.  Co.,  17. 

18.  ADVERSE    POSSESSION.— <Jlaim    of    Title,  or  at  Least  of 

Right,  is  necessary  to  acquire  title  by  adverse  possession.  (Ala.) 
<Jrowcler  v.  Tennessee  etc.  R.  R.  Co.,  17. 

19.  ADVERSE  POSSESSION.— Color  of  Title  is  not  Necessary  to 
acquire  title  by  adverse  possession,  unles*  made  so  by  statute.  (Ala.) 
<Jrowder  v.  Tennessee  etc.  R.  R.  Co.,  17. 

20.  ADVERSE  POSSESSION.— Color  of  Title  is  not  of  Itself  Evi- 
dence of  adverse  possession,  and  it  does  not  follow  that  less  evidence 
is  required  to  prove  such  possession  with  than  without  it.  It  only 
draws  and  imparts  to  the  whole  tract  the  same  claim  and  character 
of  possession  which  is  impressed  upon  the  part  by  actual  possession. 
<Ala.)     Crowder  t.  Tennessee  etc.  R.  R.  Co.,  17. 

ADVERTISEMENTS. 
See  Municipal  Corporations,  2;  Obscenity. 

AFFIDAVITS. 

1.  AFFIDAVIT — Authentication  and  Jurat. — The  statutory  cer- 
tificate for  the  authentication  of  depositions  cannot  be  used  on  the 
ordinary  affidavit,  and  the  Code  of  Civil  Procedure  prescribes  no 
form  of  jurat  to  be  appended  to  affidavits.  (Kan.)  James  v.  Logan, 
105. 

2.  AFFIDAVIT — ^Absence  of  Jurat — ^Evidence  Aliunde. — If  a 
declaration  has  in  fact  been  made  under  oath  it  is  an  affidavit, 
although  no  jurat  be  attached.  The  jurat  is  merely  evidence  that 
an  oath  was  duly  administered,  and  in  the  absence  of  a  jurat  the 
fact  may  be  proved  by  evidence  aliunde.  (Kan.)  James  v.  Logan, 
105. 

3.  ATTACHMENT — Affidavit  Without  Jurat.— The  evidence  in 
this  case  examined  and  held  sufficient  to  show  that  a  written  dec- 
laration used  as  an  attachment  affidavit  was  in  fact  made  under 
oath,  although  no  jurat  appears.     (Kan.)     James  v.  Logan,  105. 

AGENCY. 

See  Principal  and  Agent. 
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ALIMONY. 

See  Divorce. 

ANNUITIES. 

1.  ANNTJITIES  are  not  as  a  Rule  Apportlonable. — ^If  an  annuitant 
•flies  before  the  date  of  payment,  his  representative  is  ordinarily  not 
tntitled  to  a  proportionate  part  of  the  annuity  for  the  time  that  has 
elapsed  since  the  last  day  of  payment.  (Md.)  Brown  v.  Koffraan's 
Admrs.,  395. 

2.  ANNUITY — Wlien  not  Apportlonable. — An  annuity  given  by 
a  testator  to  his  son's  wife  in  case  she  survives  her  husband  is  not 
apportionable.  And  this  rule  is  not  altered  by  the  fact  that  the  tes- 
tator did  not  give  his  son  any  part  of  his  estate  absolutely.  (Md.) 
Brown  r.  Koffman's  Admrs.,  395. 

ANNULMENT  OF  MAERIAQE. 

See  Divorce,  2. 

APPEAL  AND  EBBOB. 
In  General. 

1.  APPEAL — Constitutional  Bight  in  Equity  Cases. — A  party  to 
an  equitable  action  who  fails  to  observe  the  regulations  prescribed 
by  btatute,  or  to  present  a  record  in  accordance  therewith,  and  is 
therefore  denied  a  hearing  upon  the  merits  of  his  appeal,  is  not 
deprived  of  any  constitutional  right.  His  right  of  appeal  is  a  right 
to  prosecute  the  same  according  to  the  reasonable  rules  and  regula- 
tions imposed  by  legislative  authority.  (Iowa)  Dumbarton  Kealty 
Co.  V.  Erickson,  778. 

2.  APPEAL — Failure  to  Make  Timely  Objection. — Where  an  ap- 
peal is  joint,  but  errors  are  assigned  separately  and  severally,  the 
appellee  should  object  to  a  severance  in  the  assignment,  without  per- 
mission, before  the  case  is  submitted.     (Ala.)     Pies  v.  Rosser,  57. 

3.  APPEAL — Recovery  of  Damages  by  Appellee  When  Appeal 
Unsuccessful. — In  the  event  of  an  unsuccessful  appeal  from  a  decree 
canceling  a  deed,  the  appellee  is  entitled,  under  Code,  section  4926,  to 
five  per  cent  damages  on  the  value  of  the  land.  (Miss.)  Allen  v. 
Luckett,  605. 

4.  APPEAL — Failure  to  Certify  All  Evidence. — Where  a  trial 
was  to  the  court,  and  all  the  evidence  was  not  certified  to  the  su- 
preme court,  the  admission  of  a  deposition  in  evidence  will  not  be 
reviewed,  for  the  trial  court  may  have  disregarded  the  deposition 
and  based  its  findings  and  conclusions  on  other  evidence.  (Utah) 
Mundt  V.  Commercial  Nat.  Bank,  1023. 

5.  APPEAL — Presumption  in  Favor  of  Findings. — Where  an  ap- 
pellant attacks  the  findingB  of  the  court,  and  all  the  evidence  is  not 
certified  to  the  supreme  court,  the  presumption  prevails  that  there 
was  in  fact  sufficient  evidence  to  support  the  findings  and  that  they 
are  correct.     (Utah)     Mundt  v.  Commercial  Nat.  Bank,  1023. 

Time  to  Take  Appeal. 

6.  APPEAL — Failure  to  Take  in  Time. — An  appeal  from  a  decree 
on  a  demurrer,  taken  more  than  thirty  days  from  the  rendition  of 
the  decree,  should  be  dismissed.  (Ala.)  Underwood  v.  Underwood, 
61. 

7.  APPEAL — ^Effect  of  Taking  Out  of  Time. — The  trial  court  may 
disregard  an  appeal  from  a  decree  sustaining  a  demurrer  to  a  bill, 
with  leave  to  amend,  allowed  by  the  register  at  a  time  when  no 
appeal  could  be  taken,  and  may  dismiss  the  bill  if  the  complainant 
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stands  thereon  and  refuses  to  amend.  (Ala.)  Underwood  v.  Under- 
wood, 61. 

Beview  by  Appellate  Court. 

8.  APPEAL. — ^When  the  Judgment  of  the  Court  Below  is  based 
upon  a  deduction  from  other  facts,  the  conclusion,  being  the  result 
of  reasoning,  is  subject  to  revision  and  to  correction  if  erroneoub. 
(Pa.)     Commonwealth  Title  Ins.  etc.  Co.  v.  Seltzer,  896. 

9.  AFPBAIj — Review  of  Damages  on  Conflicting  Evidence. — A 
verdict  on  conflicting  evidence  as  to  the  amount  of  damages  for  per- 
sonal injuries  will  not  be  disturbed  on  appeal.  (Ky.)  Pittsburg 
etc.  Ey.  Co.  v.  Schaub,  273. 

10.  APPEAL — Review  of  Void  Judgment. — A  party  is  entitled  to 
appeal  from  and  obtain  a  reversal  of  a  void  judgment  brought  to  the 
supreme  court  on  a  case-made.  (Kan.)  Fleeman  v.  Chicago  etc.  By. 
Co.,  117. 

11.  APPEAL — ^Review. — Wiere  Only  a  Portion  of  the  Facts  in- 
volved in  the  determination  of  issues  of  negligence  and  contributory 
negligence  was  specially  found  by  a  jury,  and  a  judgment  is  moved 
for  upon  such  special  findings  upon  the  ground  that  they  are  incon- 
sistent with  the  general  verdict,  the  court  is  entitled  to  consider 
all  the  other  facts  established  by  the  evidence,  and  if,  taking  the 
special  findings  in  connection  with  the  other  facts  proved,  they  are 
consistent  with  the  general  verdict,  such  verdict  will  not  be  dis- 
turbed.    (Neb.)     Crabtree  v.  Missouri  Pac.  Ey.   Co.,  663. 

See  Criminal  Law,  19;  New  TriaL 

APPURTENANCES. 
APPURTENANCES — Presumption  That  They  Follow  Land. — 

The  inference  is  that  a  grant  of  land  carries  with  it  the  appur- 
tenances unless  the  contrary  is  provided  for.  (Neb.)  Smith  t. 
Garbe,  674. 

ASSAULT. 
ASSAULT — Necessity   of  Physical   Contact. — An   assault   may 
be  committed  without  actually  touching  the    person  of  the  one  as- 
saulted.    (Mich.)     People  t.  Carlson,  447. 

Note. 

Assignees  for  Benefit  of  Creditors  are  trustees,  812. 

right  of  to  purchase  the  trust  property,  812,  813. 

sales  by  in  their  own  interest,  right  of  creditors  to  avoid,  813. 

ASSUMPSIT. 

1.  ASSUMPSIT  —  Sealed  Instruments. — Indebitatus  Assumpsit, 
under  the  common  counts,  cannot  be  maintained  on  a  sealed  instru- 
ment.    (Ala.)     Smith  v.  Sharpe,  52. 

2.  ASSUMPSIT. — Even  as  to  Unsealed  Instruments,  in  order  to 
maintain  indebitatus  assumpsit,  the  plaintifif  must  have  performed  all 
the  stipulations  of  the  contract  on  his  part,  leaving  nothing  for  the 
other  party  to  do  but  pay  the  money,     (Ala.)     Smith  t,  Sharpe,  52. 

ATTACHMENT. 

1.  ATTACHMENT. — One  Indebted  to  a  Nonresident  cannot  place 
money  on  deposit  in  a  bank,  in  defiance  of  his  creditor's  wishes,  for 
the  purpose  of  conferring  jurisdiction  in  attachment  upon  the  court 
where  the  bank  is  located.     (Miss.)     Saxony  Mills  v.  Wagner,  575. 

2.  ATTACHMENT— Bond  for  Release — Change  of  Parties  in  Ac- 
tion.— The  rights  and  obligations  of  the  parties  to  a  bond  given  to 
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release  property  attached  by  process  of  garnishment  are  determined 
by  the  law  in  force  when  the  bond  was  executed,  which  authorizes 
a  change  of  parties  to  be  made  in  an  action  when  a  bond  of  such 
nature  is  given,  without  impairing  the  obligations  of  the  undertak- 
iiig.     (R.  L)     Bedard  v.  Mahoney,  965. 

See  Afl5davits,  3. 

ATTORNEY  FEES. 

See   Divorce. 

ATTORNEYS. 

See  Trial,  8,  9. 
Note. 

Attorneys  at  Law,  consent  by  clients  that  attorneys  may  purchase  at 
compulsory  sales,  815. 
purchases  by  in  suits  conducted  or  defended  by  themselves,  effect 

of,  814,  815. 
purchase  by  of  property  of  their  clients,  effect  of,  813-815. 
purchase  by,  who  may  object  to,  814. 

remedies  against  purchase  by  at  compulsory  sales,  815,  816. 
right  to  protect  their  own  interests  by  purchasing  at  compulsory 
sales,  816. 

AUTOMOBILES. 

Care  in  Operating  Machine. 

1.  AUTOMOBILE.— It  is  the  Duty  of  the  Operator  of  an  auto- 
mobile upon  highways  and  streets  to  use  every  reasonable  precaution 
to  avoid  causing  injury,  and  th' ;  duty  requires  him  to  take  into  con- 
sideration the  character  of  his  machine  and  its  tendency  to  frighten 
horses.     (N.  C.)     Tudor  v.  Bowen,  836. 

2.  AUTOMOBILE — Degree  of  Care  in  Operating.— The  possession 
of  a  powerful  automobile  imposes  on  the  chauffeur  the  duty  of  em- 
ploying a  degree  of  care  commensurate  with  the  risk  of  danger  to 
others  engendered  by  the  use  of  the  machine  on  a  public  thorough- 
fare.    (N.  C.)     Tudor  v.  Bowen,  836. 

3.  AUTOMOBILE— "Cranking  Up"  in  Presence  of  Horses.— It  is 
the  duty  of  the  owner  of  a  normal  automobile,  when  he  begins  to 
"crank  up,"  to  keep  a  watchful  eye  on  horses  standing  nearby,  and 
if  they  manifest  symptoms  of  fright,  to  stop  at  once  until  they  can 
be  removed.     (N.  C.)     Tudor  v.  Bowen,  836. 

4.  AUTOMOBILE — "Cranking  Up"  in  Presence  of  Horses. — It  is 
negligence  to  "crank  up"  an  automobile  in  close  proximity  to  a  team 
of  horses  without  giving  the  driver  notice  to  remove  them,  if,  be- 
cause the  machine  is  defective  or  abnormal,  the  cranking  up  makes 
an  unusual  noise.     (N.  C.)     Tudor  v.  Bowen,  836. 

Liability  of  Owner  for  Act  of  Clmufeur. 

5.  AUTOMOBILE — Liability  of  Owner  for  Act  of  Chauffeur. — 
Where  the  regular  chauffeur  of  the  owner  of  an  automobile,  in 
operating  the  car  to  the  injury  of  third  persons,  was  not  acting  upon 
his  own  business,  but  in  obedience  to  the  order  of  the  sister  of  the 
owner,  who  was  a  member  of  the  latter's  family,  and  the  occn])ants 
of  the  car  were  friends  of  the  owner  and  guests  of  the  sister,  and  the 
errand  upon  which  the  car  was  taken  was  entirely  proper  in  itself, 
ths  burden  is  upon  the  owner,  in  an  action  against  him  by  the  in- 
jured persons,  to  show  that  the  chauffeur  was  not  acting  within  the 
scope  of  his  employment  and  upon  the  business  for  which  he  was 
employed.  The  fact  that  he  may  have  disobeyed  the  owner's  com- 
mands in  taking  out  the  car  does  not  take  the  act  out  of  the  scope 
of  his  employment.     (Pa.)     Moon  v.  Matthews,  902. 
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% 
6.    AUTOMOBILE — Liability  of    Owner    for   Act  of  Chauffeur. — 

Evidence  that  when  the  regular  chauffeur  of  the  owner  of  an  auto- 
mobile, in  negligently  operating  the  car  to  the  injury  of  third 
persons,  was  not  acting  upon  his  own  business,  but  in  obedience 
to  the  order  of  the  sister  of  the  owner,  who  was  a  member  of  the 
latter's  family,  and  that  the  occupants  of  the  car  were  friends' 
of  the  owner  and  guests  of  the  sister,  and  that  the  errand  upon 
which  the  car  was  taken  was  entirely  proper  in  itself,  and  that 
after  the  accident  the  owner  visited  the  injured  persons,  tried  to 
arrange  a  settlement,  asked  them  to  send  him  their  doctor's  bill 
and  the  bill  for  repairs,  and  that  until  suit  was  brought  he  did 
not  disclaim  liability  upon  the  ground  that  the  chauffeur  was  not 
acting  for  him  at  the  time — is  sufficient  to  warrant  a  recovery 
against  the  owner  for  the  injuries.  Whether  or  not  this  evidence 
is  overcome  by  the  testimony  of  the  owner  and  his  sister  that  he 
had  forbidden  the  chauffeur  to  take  out  the  car  unless  he  was  with 
it,  is  for  the  determination  of  the  jury.  (Pa.)  Moon  v.  Matthews, 
902. 

BAILMENTS. 
See  Warehousemen. 

Note. 

Bailment,  classification  of,  213. 
definition  of,  214.  215. 

BANKRUPTCY. 
BANKRUPTCY — Release  of  Attachment  Bond. — Under  the 
rule  of  the  bankruptcy  act  that  an  attachment  obtained  against  an  in- 
solvent within  four  months  prior  to  the  filing  of  a  petition  in  bank- 
ruptcy is  void  and  the  property  discharged  if  he  is  adjudged  a  bank- 
rupt, a  bond  given  in  such  a  case  to  obtain  the  dissolution  of  the  at- 
tachment is  likewise  released.  (Md.)  Crook  Horner  Co.  t.  Gilpin, 
376. 

See  Criminal  Law,  10. 

BANKS  AND  BANKING. 

Knowledge  of  Officer. 

1.  BANK — ^When  mot  Chargeable  With  Knowledge  of  Ofilcer. — 
The  president  of  a  bank,  who  was  also  a  member  of  its  discount  com- 
mittee, sold  to  the  bank  defendant's  promissory  note,  negotiable  upon 
its  face,  and  executed  and  delivered  by  defendant  pursuant  to  a  per- 
sonal contract  between  defendant  and  the  bank  president  that  the 
proceeds  should  be  used  in  the  purchase  of  land  upon  defendant's 
account  and  subsequent  profits  equally  divided  between  them.  Held, 
in  negotiating  the  note  the  bank  president  was  acting  for  defendant 
and  himself  jointly,  and  the  bank  was  not  charged  with  knowledge 
of  any  facts  known  only  to  the  president.  (Minn.)  First  Nat.  Bank 
of  Minneapolis  v.  Persall,  499. 

Crime  of  Receiving  Deposits  After  Insolvency. 

2.  BANKER — Crime  of  Receiving  Deposit  After  Insolvency. — 
Section  5118  of  the  Eevised  Laws  of  1905  makes  it  a  criminal  offense 
for  a  banker  to  receive  money  on  deposit  when  he  is  insolvent,  and 
knows  or  has  good  reason  to  know  that  he  is  insolvent.  Appellant,  a 
private  banker,  was  on  trial  under  an  indictment  which  charged  that 
he  received  money  on  deposit  when  he  was  insolvent,  and  that  he  well 
knew  he  was  insolvent.  Held,  it  was  error  to  instruct  the  jury  that 
it  was  sufficient  if  the  state  proved  beyond  a  reasonable  doubt  that 
appellant  had  good  reason  to  know  that  he  was  insolvent.  (Minn.) 
State  T.  Drew,  491. 
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ChecJcs. 

3.  BANKING — Check   as   Assignment   of   Fund.— A  Check  Is  an 

appropriation  of  so  much  of  the  funds  in  the  hands  of  the  bank,  or 
to  the  credit  of  the  drawer,  as  is  called  for  by  the  instrument,  and 
after  notice  to  the  bank  the  amount  cannot  be  withdrawn  by  the 
drawer,  the  money  becoming  the  property  of  the  payee  and  the 
drawer  losing  all  interest  in  the  fund  to  the  extent  of  the  check. 
(Ky.)     Commonwealth  v.  Kentucky  Distilleries  &  Warehouse  Co..  186. 

4.  BANK — Recovery  of  Money  Paid  on  Forged  Check. — A  bank 
which  pays  to  a  bona  fide  holder  a  forged  check  purporting  to  be 
drawn  upon  it  by  one  of  its  depositors  cannot  recover  the  amount  paid 
from  the  innocent  holder.  (Minn.)  Pennington  County  Bank  v. 
First  State  Bank,  496.  • 

5.  BANK — Bona  Fide  Holder  of  Check,  "Who  is. — A  bona  fide 
holder  is  one  who  receives  the  instrument  in  the  ordinary  course  of 
business,  in  good  faith,  and  for  a  valuable  consideration.  (Minn.) 
Pennington  County  Bank  v.  First  State  Bank,  496. 

6.  BANK— Bona  Fide  Holder  of  Check— Good  Faith. — The  term 
"good  faith"  means,  not  only  honesty  of  intention,  but  the  absence 
of  suspicious  circumstances,  or,  if  such  circumstances  exist,  then  such 
inquiry  as  will  satisfy  a  prudent  man  of  the  validity  of  the  transac- 
tion.    (Minn.)     Pennington  County  Bank  v.  First  State  Bank,  496. 

7.  BANK — Negligence  in  Receiving  Check  from  Stranger  for  Col- 
lection.— A  bank  which,  without  inquiry  or  investigation,  takes  a 
check  from  a  stranger  and  sends  it  to  the  drawee  bank  for  collection, 
mav  nevertheless  be  a  bona  fide  holder.  (Minn.)  Pennington  County 
Bank  v.  First  State  Bank,  496. 

BARBERS. 
See  Sunday,  1. 

BASTARDY. 
BASTARDY. — ^A  Married  Woman,  Deserted  by  her  husband 
upon  his  finding  that  she  was  pregnant  by  another  man  at  the  time 
of  the  marriage,  cannot,  after  the  birth  of  the  child,  maintain  bas- 
tardy proceedings  against  the  father.  The  statute  contemplates  that 
single  women  only  can  prefer  such  complaints.  (Miss.)  Welch  v. 
Cliburne,  587. 

BAWDY-HOUSE. 
See  Disorderly  House. 

BENEFIT  SOCIETY. 

Assessments — Delinquency, 

1.  BENEFIT  SOCIETY — ^Acceptance  of  Delinquent  Assessments. 
The  acceptance  by  a  benefit  association  from  a  member  of  a  number 
of  assessments  after  the  date  specified  for  their  payment  does  not 
have  the  elTect  of  waiving  his  subsequent  delinquencies.  (Mich.) 
Koehler  v.  Modern  Brotherhood  of  America,  424. 

2.  BENEFIT  SOCIETY — Payment  of  Dues  by  Suspended  Member 
in  Extremis. — The  acceptance  by  the  secretary  of  a  benefit  associa- 
tion of  delinquent  due*  from  a  suspended  member,  paid  by  his  sister 
when  he  is  moribund  and  hence  not  entitled  to  reinstatement,  the 
secretary  being  ignorant  of  the  condition  of  the  insured,  does  not 
amount  to  a  waiver  of  the  forfeiture.  (Mich.)  Koehler  v.  Modern 
Brotherhood  of  America,  424. 

3.  BENEFIT  SOCIETY. — ^A  Waiver  or  Estoppel  cannot  be  Urged 
against  a  benefit  association  because  of  a  postal  card,  sent  to  a  mem- 
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ber  who  already  stands  suspended,  which  reads  "Pay  yonr  dues  on  or 
before  the  fifteenth  or  you  will  stand  suspended."  (Mieh.)  Koehler 
■V.  Modern  Brotherhood  of  America,  424. 

Suicide  of  Insured. 

4.  BENEFIT  SOCIETY — Suicide. — The    Burden    of   Proof  is  not 

on  the  plaintiff  to  prove  that  the  insured  did  not  commit  suicide, 
when  that  defense  is  interposed  to  an  action  on  his  benefit  certifi- 
cate.     (Iowa)     Mittelstadt  v.  Modern   Woodmen   of  America,   765. 

5.  BENEFIT  SOCIETT — Suicide.— A  Coroner's  Verdict  that  the 
insured  committed  suicide,  if  admissible  in  an  action  on  his  benefit 
certificate,  is  only  prima  facie  and  not  conclusive  evidence  of  the 
fact  found.  (Iowa)  Mittelstadt  v.  Modern  Woodmen  of  America, 
765. 

6.  BENEFIT  SOCIETY— Suicide.— The  Burden  of  Proof,  on  the 

whole  case,  in  an  action  on  a  benefit  certificate  to  which  the  defense 
of  suicide  is  interposed,  is  on  the  defendant.  (Iowa)  Mittelstadt  v. 
Modem  Woodmen  of  America,  765. 

7.  BENEFIT  SOCIETY — Suicide — Burden  of  Proof. — An  in- 
struction that  the  verdict  of  a  coroner's  jury  of  suicide  is  prima 
facie  evid'Cnce  that  the  insured  committed  suicide  does  not  throw 
the  burden  of  proof  on  the  plaintiff  in  an  action  on  a  benefit  certifi- 
cate, if  the  instruction  further  states  that  the  jury  shall  take  into 
account  the  presumption  against  suicide,  and  all  other  facts  in  the 
case,  and  that  upon  the  whole  case  the  burden  is  on  the  defendant. 
(Iowa)     Mittelstadt  y.  Modem  Woodmen  of  America,  765. 

BIBLE  ENTRIES. 

See  Bape,  4. 

BILLS  AND  NOTES. 

In  General. 

1.  BILLS  AND  NOTES — ^Antecedent  Debt  as  Consideration. — The 
payment  of  an  antecedent  debt  is  a  good  consideration  for  a  promis- 
sory note.     (Ky.)     Lovelace  v.  Lovelace,  271. 

2,  3.  PROMISSORY  NOTE — Entry  of  Credit  by  Bank  as  Considera- 
tion.— While  a  mere  credit  entry  upon  the  books  of  a  bank  does  not 
of  itself  amount  to  the  payment  of  a  valuable  consideration,  the  with- 
drawal by  check  of  a  substantial  part  of  the  amount  so  credited  is 
such  payment.  (Minn.)  First  Nat.  Bank  of  Minneapolis  v.  Persall, 
499. 

4.  BILLS  AND  NOTES — Consideration  for  Renewal. — Where  a 
note  is  given  in  renewal  of  two  notes  past  due,  one  of  which  is 
afterward  alleged  to  be  forged,  the  surrender  of  the  old  notes,  with 
the  extension  of  time  of  payment,  is  a  valuable  consideration  for 
the  new  note.     (Iowa)     First  State  Bank  v.  Williams,  759. 

5.  BILLS  AND  NOTES — ^Action  by  Equitable  Owner. — Where 
the  plaintiff  in  an  action  on  a  note  does  not  claim  to  be  a  holder  in 
due  course,  but  the  equitable  owner  of  the  paper,  he  can  recover, 
without  showing  a  wrirlen  indorsement,  subject  to  defenses  between 
the  maker  and  payee.  He  may  recover  by  the  production  of  the  note 
at  the  trial,  which  is  prima  facie  proof  of  his  ownership.  And  this 
rule  is  not  confined  to  negotiable  instruments.  (N.  C.)  Johnston 
County  Sav.  Bank  t.  Scroggin  Drug  Ck).,  821. 
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stolen  or  Lost  Instruments. 

6.  BILLS  AND  NOTES. — ^Althongh  the  Bobber  or  Finder  of  a 
negotiable  instrument  acquires  no  titls  against  the  real  owner,  still 
if  it  is  indorsed  in  blank,  or  payable  or  indorsed  to  bearer,  a  third 
party  acquiring  it  from  the  robber  or  finder  bona  fide  for  value  and 
before  maturity  may  retain  it  against  the  true  owner.  But  under  a 
forged  indorsement  even  a  bona  fide  holder  without  notice  acquires 
no  title.     (Utah)     Warren  v.  Smith,  1071. 

7.  BILLS  AND  NOTES — Stolen  Instrument. — ^The  Owner  may 
Pursue  stolen  negotiable  instruments  and  their  proceeds,  until  they 
reach  the  hands  of  a  bona  fide  holder  for  value  before  maturity. 
(Utah)     Warren  v.  Smith,  1071. 

8.  BILLS  AND  NOTES — Stolen  Instrument — Burden  of  Proof. — 
"When  the  loss  of  a  negotiable  instrument  by  the  original  owner,  or 
its  theft  from  him,  is  proved,  the  burden  of  proof  shifts  and  the 
holder  must  show  that  he  acquired  the  instrument  bona  fide  for  value 
and  before  maturity,  or  from  some  one  who  had  a  perfect  title. 
(Utah)     Warren  v.  Smith,  1071. 

Forgeries. 

9.  BILLS  AND  NOTES. — Under  a  Forged  Indorsement  of  a 
Stolen  check,  even  a  purchaser  for  value  and  without  notice  acquires 
no  right  or  title.     (Utah)     Warren  v.  Smith,  1071. 

10.  BILLS  AND  NOTES — Estoppel  to  Deny  Forgery. — One  who 
makes  a  note  in  renewal  of  two  notes  past  due,  and  receives  and  re- 
tains the  old  ones  without  objection  for  eight  months,  is  estopped, 
when  sued  on  the  renewal  note,  to  assert  that  one  of  the  original 
notes  was  forged.     (Iowa)     First  State  Bank  v.  Williams,  759. 

See  Banks  and  Banking;   Corporations,   7-10;   Demand;    Forgery. 

BLACKSMITH  SHOP. 

See  Nuisance. 

BLASTING. 
See  Master  and  Servant,  2,  S. 

BONDS. 

See  Principal  and  Surety. 

BRIDGES. 

1.  BRIDGES — ^Duty  to  Maintain  Bridges  of  Sufficient  Strength. — 
"In  constructing  and  maintaining  a  bridge  for  public  use,  a  munici- 
pality is  not  limited  in  its  duty  by  the  ordinary  business  use  of 
the  structure,  but  is  required  to  provide  for  what  may  be  fairly  an- 
ticipated for  the  proper  accommodation  of  the  public  at  large  in  the 
various  occupations  which,  from  time  to  time,  may  be  pursued  in 
the  locality  where  it  is  situated":  Seyfer  v.  County  of  Otoe,  66  Neb. 
56<3,  92  N.  W.  756.     (Neb.)     Kovarik  v.  Saline  County,  704. 

2.  BRIDGES — Right  to  Traveler  to  Assume  Safety  of  Bridge.— 
"A  party  attempting  to  cross  a  bridge  which  is  a  part  of  a  highway, 
in  the  absence  of  notice  to  the  contrary,  or  facts  sufficient  to  put  him 
on  inquiry,  has  a  right  to  assume  that  it  is  reasonably  safe  for  the 
accommodation  of  the  public  at  large  in  the  various  occupations  pur- 
sued in  the  locality  where  the  bridge  is  situated":  City  of  Central 
City  V.  Marquis,  75  Neb.  233,  106  N.  W.  221.  (Neb.)  Kovarik  ▼. 
Saline  County,  704. 

3.  BRIDGES — Duty  to  Maintain  Bridges  of  Sufficient  Strength. — 
The  sufficiency  and  state  of  repair  of  bridges  upon  public  highways 
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referred  to  in  section  117,  chapter  78,  Compiled  Statutes  of  1909, 
must  be  applied  to  the  uses  to  which  a  bridge  is  ordinarily  exposed 
prior  to  and  at  the  time  of  the  accident  by  which  it  may  be  claimed 
injury  to  person  or  property  was  suffered.  It  should  be  sufficient 
to  meet  the  present  ordinary  necessities  of  the  public.  (Neb.) 
Kovarik  t.  Saline  County,  704. 

4.  BRIDGES. — Where  Heavy  Engines  and  Threshing  Outfits  have 
come  into  common  use,  which  are  from  necessity  removed  from  place 
to  place  over  highways  and  bridges,  the  burden  is  upon  a  county  to 
provide  suitable  bridges  to  the  same  extent  as  if  such  engines  and 
outfits  had  been  in  common  use  at  the  time  the  bridges  were  con- 
structed or  repaired.  (Neb.)  Kovarik  v.  Saline  County,  704. 
See  Negligence,  7-10. 

BROKERS. 

In  General. 

1.  BROKER — Right  of  Principal  to  Sell. — The  Owner  of  Real  Es- 
tate, by  employing  an  agent  to  effect  a  sale  thereof,  does  not  thereby 
preclude  himself  from  employing  other  agents  to  sell  it,  or  from 
effecting  a  sale  himself,  if  he  acts  in  good  faith.  (Ala.)  Smith  t. 
Sharpe,  52. 

License. 

2.  BROKER — ^Effect  of  Failure  to  Obtain  License. — The  fact  that 
a  real  estate  broker  has  not  taken  out  a  license  does  not  invalidate 
his  contract  with  the  owner  of  land  to  sell  it.  (Ala.)  Smith  v. 
Sharpe,  52. 

Statute  Regulating  Brokers. 

3.  CONSTITUTIONAL  LAW— Regulations  of  Real  Estate  Brokers. 
A  statute  which  makes  it  a  misdemeanor  for  a  person  to  offer  for  sale 
real  property  without  written  authority  from  the  owner  is  unconstitu- 
tional as  impairing  the  right  of  all  persons  to  follow  the  lawful  occupa- 
tion of  their  choice.     (Mo.)     Woolley  v.  Mears,  637. 

4.  CONSTITUTIONAL  LAW — Regulations  of  Real  Estate  Brokers. 
A.  statute  making  it  a  misdemeanor  for  any  person  in  cities  of  three 
hundred  thousand  inhabitants  or  more  to  offer  for  sale  real  property 
jvithout  written  authority  from  the  owner  is  unconstitutional,  because 
rt  is  a  special  law  regulating  labor  or  trade,  and,  without  good  reason, 
is  restricted  in  its  application  to  cities  of  a  particular  class.  (Mo.) 
Woolley  V.  Mears,  637. 

Compensation. 

5.  BROKER — Action  for  Commissions — ^Variance. — The  fact  that 
in  stating  the  legal  effect  of  his  contract  of  employment,  in  an  action 
by  a  real  estate  broker  for  commissions,  no  mention  is  made  of  a 
provision  that  the  commissions  are  to  be  paid  out  of  the  first  purchase 
money,  does  not  constitute  a  substantial  variance.  (Ala.)  Smith  v. 
Sharpe,  52. 

6.  BROKER — ^When  Entitled  to  Compensation. — A  broker  em- 
ployed to  sell  land  is  entitled  to  his  compensation  if  he  brings  to  the 
seller  a  purchaser  able,  ready  and  willing  to  purchase  on  the  terms 
made,  or  if  he  brings  them  together  and  the  sal«  is  afterward  con- 
summated by  the  selkr  himself.     (Ala.)     Smith  v.  Sharpe,  52. 

7.  BROKER — When  Entitled  to  Compensation. — If  a  broker  em- 
ployed to  sell  land  introduces  a  prospective  buyer,  and  the  seller 
undertakes  to  conduct  the  negotiations  and  finally  sells  the  property 
for  less  than  the  terms  named  in  the  contract,  he  thereby  waives  his 
right  to  insist  on  the  terms  of  the  contract  in  that  respect,  and  is 
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liable  at  least  for  a  reasonable  commission.  In  determining  what  is 
reasonable  compensation,  the  contract  may  be  introduced  as  a  guide. 
(Ala.)     Smith  v.  Sharpe,  52. 

Bevocation  of  Authority. 

8.  BBOKEB — Revocation  of  Authority  to  Sell  Lands. — Ordi- 
narily, an  authority  to  sell  land  may  be  revoked  at  any  time  before 
sale  without  the  owner  incurring  any  obligation  to  the  agent.  (Ala.) 
Oronin  v.  American  Securities  Co.,  88. 

9.  BBOKEB — Bevocation  of  Authority  Coupled  With  Interest. — 
An  agent's  authority  coupled  with  an  interest  cannot  be  revoked. 
But  to  be  irrevocable  the  power  conferred  must  create  an  interest 
in  the  thing  itself,  or  in  the  property  which  is  the  subject  of  the 
power.     (Ala.)     Cronin  v.  American  Securities  Co.,  88. 

10.  BBOKEB — Bevocation  of  Authority  to  Sell  Land. — Where 
the  owners  of  land,  before  their  agent  has  accomplished  anything 
tangible,  revokes  his  authority  to  sell  to  a  syndicate  which  he  pro- 
poses to  organize,  and  sell  the  land  themselves,  they  are  not  liable 
to  him  for  commissions.  And  their  assurance,  at  the  time  of  the 
revocation,  that  he  will  "be  taken  care  of  just  as  if  he  had  made 
the  sale,"  is  without  legal  force  and  effect.  (Ala.)  Cronin  v.  Ameri- 
can Securities  Co.,  88. 

CJANCELLATION  OF  DEEDS. 

1.  MISTAEIE — Cancellation  of  Deed. — In  Case  of  a  Material  mis- 
take by  one  or  both  parties  to  a  deed  as  to  the  identity,  situation, 
boundaries,  title,  amount  or  value  of  the  land  conveyed,  a  court  of 
equity  will  grant  appropriate  relief.     (Miss.)     Allen  v.  Luckett,  605. 

2.  MISTAKE — Cancellation  of  Deed  Conveying  More  Land  Than 
Intended. — Where  a  grantor,  relying  upon  the  representations  of  the 
grantees,  who  are  more  familiar  than  he  with  the  boundaries  of  the 
land,  executes  a  deed  under  the  belief  that  it  conveys  a  very  much 
smaller  tract  than  it  actually  does,  equity  will  cancel  the  deed, 
whether  or  not  there  is  actual  fraud.     (Miss.)     Allen  v.  Luckett,  605. 

CABBIEB. 
Of  Goods. 

1.  CABBIEB. — A  Drayman  Employed  by  a  Shipper  to  pack  house- 
hold goods  and  deliver  them  to  a  railroad  depot  for  shipment  is  a 
common  carrier.  (Utah)  Benson  v.  Oregon  Short  Line  E.  E.  Co., 
1052. 

2.  CABBIEB — Bight  to  Limit  Liability  for  Goods. — A  carrier 
may  by  express  contract,  which  is  just,  fair  and  reasonable,  limit  his 
common-law  liability  for  the  loss  of  or  damage  to  property  consigned 
to  him  for  transportation.  (Utah)  Benson  v.  Oregon  Short  Line  E. 
E.  Co.,  1052. 

3.  CABBIEB  —  Limitation  of  Liability  —  Assent  of  Shipper. — 
When  a  stipulation  limiting  a  carrier's  liability  is  inserted  in  a  bill 
of  lading  or  release  furnished  by  the  carrier,  it  must  receive  the 
assent  of  the  shipper  in  order  to  bind  him.  (Utah)  Benson  v.  Ore- 
gon Short  Line  E.  E.  Co.,  1052. 

4.  CABBIEB — Limitation  of  Liability — ^Authority  of  Drayman. — 
A  drayman  employed  bj^  a  shipper  to  pack  household  goods,  take 
them  to  a  depot,  and  ship  them,  has  no  authority  to  make  a  special 
contract  limiting  the  railroad  company's  liability  as  a  common  carrier. 
(Utah)     Benson  v.  Oregon  Short  Line  E.  E.  Co.,  1052. 

5.  CABBIEB — Loss  of  Goods — Evidence. — In  an  Action  against  a 
railroad  company  for  the  loss  of  goods  described  in  the  bill  of  lading 
as  two  "bundles  of  carpet,"  evidence  is  admissible  that  the  bundles 
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«ontained  articles  other  than  carpet,  their  appearance  suggesting 
this  fact,  and  all  such  articles  being  subject  to  the  same  freight  rate, 
and  the  goods  not  being  shipped  at  a  reduced  rate.  (Utah)  Benson 
V.  Oregon  Short  Line  E.  E.  Co.,  1052. 

6.  CABRIEB  —  Goods  Burned  While  Awaiting  Shipment.  —  The 
failure  of  a  carrier  to  move  a  carload  of  lumber  within  a  reasonable 
time  after  notice  and  request  from  the  shipper  to  do  so,  renders  the 
•carrier  liable  for  the  destruction  of  the  lumber  by  a  fire  communi- 
•cated  without  other  fault  of  the  carrier  from  a  neighboring  building. 
(Ala.)     Greene  v.  Louisville  etc.  E.  E.  Co.,  67. 

7.  CAEEIER  —  Delivery  of  Goods  Prevented  by  Quarantine. — 
Where  officers  of  a  city  in  which  there  is  a  yellow  fever  panic  order 
a  railroad  company  not  to  deliver  a  carload  of  bananas  to  the  con- 
signee, and  are  present  and  prepared  to  enforce  the  order,  the  carrier 
is  excused  from  making  the  delivery,  although  the  quarantine  ordi- 
nance under  which  the  officers  are  acting  is  not  applicable  to  the  ship- 
ment in  question.     (Miss.)     Alabama  etc.  Ey.  Co.  v.  Tirelli,  559. 

Of  Passengers,  in  General. 

8.  CAERIEE. — A  Condition  in  a  Ticket  That  Coupons  are  "Void 
if  Detached"  must  be  reasonably  construed  to  the  end  that  no  in- 
justice be  done  to  either  party.  The  holder  cannot  be  denied  passage 
merely  because  a  coupon  has  been  inadvertently  detached,  if  both 
parts  are  presented  and  it  can  be  seen  by  inspection  that  they  cor- 
respond.    (Miss.)     Fairfield  v.  Louisville  etc.  E.  E.  Co.,  611. 

9.  CAEEIEB — Who  not  a  Passenger. — One  Who  Eemains  on  a 
■Car  tweuty-five  minutes  after  it  reaches  a  station  at  the  end  of  the 
railroad,  and  is  injured  while  the  car  stands  on  a  siding  by  another 
car  striking  it,  is  not  a  passenger,  and  has  the  burden  of  proving 
negligence.     (Pa.)     Schley  v.  Susquehanna  etc.  E.  E.  Co.,  906. 

10.  CARRIER — Duty  to  Stop  a  Reasonable  Time  at  Station. — If 
A  train  stops  at  a  station  the  reasonable  and  usual  length  of  time 
for  passengers  to  get  on,  a  person  who  fails  to  present  herself  at 
the  train,  though  her  failure  is  due  to  the  presence  of  a  crowd, 
can  recover  nothing  for  being  left  there.  (Ky.)  Chesapeake  etc. 
Ey.  Co.  V.  Austin,  307. 

11.  CARRIER — Duty  to  Stop  a  Reasonable  Time  at  Station. — It 
is  the  duty  of  a  carrier  to  stop  its  train  at  a  station  a  reasonable 
time  for  passengers  demanding  passage  to  have  reasonable  oppor- 
tunity to  get  on.  If  it  fails  to  do  so,  by  reason  of  which  an  intend- 
ing passenger  is  left,  it  is  liable  for  such  damages  as  she  sustains. 
(Ky.)     Chesapeake  etc.  Ey.  Co.  v.  Austin,  307. 

12.  CARRIER — Refusal  to  Receive  Passenger. — In  an  Action 
against  a  railroad  company  for  refusing  to  receive  a  passenger,  an 
instruction  is  out  of  place  that  the  plaintiff  cannot  recover  unless 
she  presented  to  the  gatekeeper  a  proper  ticket,  if  the  only  defense 
made  by  the  carrier  is  that  all  the  seats  on  the  train  were  occupied 
when  passage  was  demanded.  (Miss.)  Fairfield  v.  Louisville  etc.  K. 
E.  Co.,  611. 

13.  STREET  RAILWAY — Passenger  Injured  by  Conductor  Assist- 
ing Her, — Where  a  conductor,  having  reasonable  ground  to  believe 
that  a  woman  boarding  the  car  while  in  motion  is  in  danger,  holds 
or  jerks  her  to  prevent  her  falling  from  the  car,  using  no  more  forca 
than  appears  necessary,  the  railway  company  is  not  liable  if  thereby 
she  is  accidentally  hurt.  (Ky.)  South  Covington  &  Cincinnati  Ey. 
■Co.  V.  Eayraer,  177. 

14.  CARRIER — Rudeness  to  Passenger — Evidence. — In  an  action 
by  a  passenger  for  damages  from  improper  transportation,  evidence 
of  what  occurred  between  the  conductor  and  other  passengers,  un- 
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known  to  her,  is  not  admissible  to  show  improper  conduct  toward 
her.     (Ky.)     Chesapeake  etc.  Ky.  Co.  v.  Austin,  307. 

15.  CABRIEB — Discourtesy  of  Conductor  to  Passenger. — A  con- 
ductor, on  a  hot  day  with  a  large  crowd  to  manage,  is  not  required 
to  look  amiable,  if  he  does  not  treat  passengers  with  discourtesy. 
(Ky.)     Chesapeake  etc.  By.  Co.  v.  Austin,  307. 

16.  CABRIEB — Liability  to  White  Person  Biding  in  Colored  Car. 
It  is  an  actionable  wrong  for  a  railroad  company  to  disregard  th« 
statute  requiring  separate  cars  for  white  and  colored  persons,  and 
require  a  white  person  to  ride  in  a  colored  car.  But  if  the  passenger 
voluntarily  rides  in  such  car,  rather  than  risk  getting  a  seat  in  an- 
other one,  she  can  recover  nothing  on  account  of  so  riding.  (Ky.) 
Chesapeake  etc.  Ry.  Co.  v.  Austin,  307. 

17.  CABBIEB — Crowded  Cars — Evidence  in  Extenuation. — ^In  an 
action  by  a  passenger  for  damages  from  improper  transportation  be- 
cause of  crowded  cars  at  the  time  of  a  county  fair,  the  carrier  should 
be  permitted  to  show  that  it  had  no  notice  of  extra  travel  that  would 
require  more  than  the  usual  trains,  and  that  hitherto  the  ordinary 
trains  had  been  sufficient  on  such  occasions.  (Ky.)  Chesapeake  etc. 
By.  Co.  V.  Austin,  307. 

18.  CABBIEB — Duty  to  Ftimish  Seats. — ^It  Is  the  Duty  of  a  rail- 
road company  to  provide  a  train  with  cars  reasonably  sufficient  to 
seat  and  carry  comfortably  as  many  persons  as  in  the  exercise  of 
ordinary  care  it  should  reasonably  anticipate  would  demand  to  be 
carried.     (Ky.)     Chesapeake  etc.  By.  Co.  v.  Austin,  307. 

19.  CABBIEB — Failure  to  Provide  Accommodations. — A  railway 
company  is  liable  to  passengers  if  it  does  not  furnish  such  reason- 
able accommodations  as  it  reasonably  could  on  a  train.  (Ky.)  Chesa- 
peake etc.  By.  Co.  v.  Austin,  307. 

20.  CABBIEB — Discomfort  and  Humiliation  of  Passenger. — A  pas- 
senger may  recover  damages  for  humiliation  of  feelings  and  per- 
sonal discomfort  suffered  through  improper  accommodations  on  a 
train.     (Ky.)     Chesapeake  etc.  By.  Co.  v.  Austin,  307. 

21.  CABBIEB — Damages  for  Unsuitable  Accommodations. — A  pas- 
senger who  remains  on  a  train,  knowing  its  crowded  condition,  can- 
not complain  if  she  is  furnished  such  accommodations  as  can  reason- 
ably be  furnished  on  it.  (Ky.)  Chesapeake  etc.  By.  Co.  v.  Austin^ 
307. 

22.  CABBIEB — Duty  of  Passenger  to  Minimize  Damages. — ^It  is 
incumbent  on  a  passenger  to  exercise  ordinary  care  to  minimize  her 
damages,  due  to  the  failure  of  the  carrier  to  furnish  reasonable  ac- 
commodations on  its  train  or  to  stop  a  reasonable  time  at  a  station 
to  enable  her  to  board  the  train.  She  cannot  recover  for  any  suffer- 
ing or  loss  due  to  her  own  want  of  ordinary  care.  (Ky.)  Chesapeake 
etc.  By.  Co.  t.  Austin,  307. 

23.  CABBIEB — Offer  to  Pay  Fare  After  Train  Stops  to  Eject  Pas- 
senger.— Where  a  crippled  boy  boards  a  train  without  money  to  pay 
his  fare,  and  is  ejected  without  rudeness  at  a  town  which  is'  not  a 
stopping  place  for  the  train,  he  has  no  cause  of  action  against  the 
carrier,  although  another  passenger,  after  the  train  was  nearly  at  a 
standstill,  offered  to  pay  his  fare  to  his  destination.  (Miss.)  Mullins 
V.  Illinois  Central  B.  B.  Co.,  542. 

24.  CABBIEB. — After  a  Passenger  Befuses  to  Pay  His  Fare,  and 
the  train  is  stopped  to  eject  him,  his  right  to  passage  is  forfeited. 
(Miss.)     Mullins  v.  Illinois  Central  B.  E.  Co.,  542. 

Boy  Biding  on  Bus  at  Invitation  of  Driver. 

25.  CABBIEB — ^Boy  Biding  (m  Bus  at  Invitation  of  Driver. — A 
boy  riding  gratuitously  on  a  bus  at  the  invitation  of  the  driver  is 
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not  simply  his  guest,  but  a  passenger  to  whom  the  company  operat- 
ing the  bus  line  owes  the  same  duty  that  it  does  to  other  passengers. 
(Ky.)     Palmer  Transfer  Co.  v.  Smith,  295. 

26.  CAREIER — Boy  Riding  on  Bus  at  Invitation  of  Driver. — 
Where  a  boy,  riding  gratuitously  on  a  bus  at  the  invitation  of  a 
driver  who  has  authority  to  receive  passengers,  is  injured  by  the 
driver's  negligence,  the  company  operating  the  bus  line  is  liable, 
although  one  of  its  officers  had  forbidden  the  boy  to  ride  on  the  bus. 
(Ky.)     Palmer  Transfer  Co.  v.  Smith,  295. 

Water-closets — Unsafe  Premises. 

27.  CABBIEB — Water-closets  on  Train,  Closing  at  Stations. — A 
rule  of  a  railway  prohibiting  the  opening  of  water-closets  on  trains 
at  stations  is  reasonable.  (Ky.)  Louisville  etc.  E.  R.  Co.  v.  Turner, 
317. 

28.  CABBIEB  —  Water-closets  —  Passenger  Falling  in  Culvert. — 
Where  a  conductor  refuses,  while  the  train  stands  at  a  station, 
to  open  a  water-closet  on  the  train  for  a  passenger,  but,  on  the 
passenger  stating  that  he  has  not  time  before  the  train  starts  to 
go  to  a  water-closet,  the  conductor  tells  him  to  jump  down  any- 
where in  the  dark,  it  being  in  the  night-time,  and  the  passenger, 
jumping  from  the  train  and  looking  around  for  a  suitable  spot  to 
respond  to  the  call  of  nature,  when  there  is  a  water-closet  main- 
tained by  the  railway  company  near  the  station,  falls  into  an 
unguarded  culvert  at  a  place  where  passengers  do  not  ordinarily  go, 
the  carrier  ia  not  liable.  (Ky.)  Louisville  etc.  E.  E.  Co.  v.  Turner, 
317. 

Note. 

Carriers  of  Passengers,  seats,  duty  of  carrier  to  furnish,  312. 

seats,  duty  of  to  furnish  cannot  be  avoided  by  carrier,  312. 

seats,  duty  to  passenger  standing  because  of  want  of,  316. 

•eats,  ejecting  passenger  for  refusing  to  pay  fare  though  he  is 
not  furnished,  315. 

seats,  excuses  for  not  furnishing,  313. 

seats,  passenger  may  refuse  to  give  up  ticket  or  pay  fare  if  not 
furnished,  314. 

■eats,  passengers  refused  cannot  remain  on  the  train  without  pay- 
ing fare,  315. 

Beats,  refusal  of  passenger  to  pay  faro  until  furnished,  312,  313. 

seats,  remedy  of  passenger  who  is  not  given,  315-317. 

seats,  riding  on  the  platform  because  not  furnished  with,  316. 

seats,  right  to  retain  ticket  as  evidence,  316,  317. 

seats,  setting  apart  for  passengers  of  another  race  or  color,  315, 
316. 

seats,  ticket,  right  to  retain  where  not  furnished,  316. 

CHABITIES. 

1.  CHABITY— Hospital  Beceiving  Some  Pay  Patients.— The  fact 
that  a  hospital  corporation,  not  organized  for  profit,  receives  pay  for 
a  certain  class  of  patients,  detracts  nothing  from  its  character  as  a 
purely  charitable  institution.  (Pa.)  Gable  v.  Sisters  of  St.  Francis, 
879. 

2.  CHABITT — ^Liability  for  Torts  of  Servants. — A  public  charity 
cannot  be  made  liable  for  the  torts  of  its  servants,  since  such  lia- 
bility, if  allowed,  would  lead  to  a  diversion  of  the  trust  fund.  (Pa.) 
Gable  v.  Sisters  of  St.  Francis,  879. 

CHECKS. 
See  Banks  and  Banking,  3-7. 
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clouded  title. 

See  Quieting  Title. 

COLOB  OF  TITLE. 

See  Adverse  Possession,  12-20. 

CONCEALED  WEAPONS. 

See  Weapons. 

CONDITION  PRECEDENT. 
CONDITION    PRECEDENT    Impossible    of    Performance. — A 

right  or  interest  in  land  which  depends  upon  a  condition  precedent 
does  not  vest  until  or  unless  the  condition  is  performed,  although  it 
is  or  becomes  for  any  reason  impossible  of  performance.  (Minn.) 
Hobart  v.  Kehoe,  524. 

CONFESSIONS. 
See  Criminal  Law,  15, 

CONSPIRACY. 
CONSPIRACY — ^Inveigling  Stranger  into  Card  Game. — Where 
a  person  met  two  brothers  on  the  street  who  were  strangers  to  him, 
induced  them  to  go  with  him  to  a  room  where  they  found  two  men 
playing  cards,  and  persuaded  one  of  the  brothers  to  engage  in  a  game 
in  which,  because  of  the  fraud  and  artifice  of  the  others,  he  had  no 
chance  to  win  and  lost  his  money,  and  thereafter  two  pretended 
policemen  were  called  who  demanded  and  took  not  only  the  money 
which  the  victim  lost,  but  also  that  which  he  still  retained,  and  who 
subsequently  divided  the  money  with  the  other  three  men,  these  facts 
justify  a  finding  of  the  existence  of  a  conspiracy.  (Utah)  State  v. 
Donaldson,  104L 

CONSTITUTIONAL  LAW. 

In  General. 

1.  CONSTITUTIONAL  LAW— Natural  Rights.— There  is  no  room 
in  our  constitutional  theory  for  any  transcendent  right  or  instinct 
of  nature  except  as  guaranteed  by  that  constitution.  (R.  I.)  Henry 
V.  Cherry,  928. 

2.  CONSTITUTIONAL  LAW.— A  Court  is  not  at  Liberty  to  Con- 
strue into  the  constitution  new  principles  which  did  not  exist  at  the 
time  of  the  adoption  of  the  constitution.  (R.  I.)  Henry  r.  Cherry, 
928. 

3.  CONSTITUTIONAL  LAW— Time  for  Raising  Objection  to 
Statute. — If  a  suit  is  begun  before  a  justice  of  the  peace,  where  no 
pleadings  are  required,  and  on  retrial  in  the  circuit  court  the  court 
bases  its  declarations  of  law  upon  the  statute,  and  the  appellant  at 
the  time  objects  to  the  court  giving  such  instruction  and  to  its  judg- 
ment because  the  statute  is  unconstitutional,  and  the  objections  are 
overruled  and  exceptions  saved,  the  constitutional  question  is  timely 
raised.     (Mo.)     Woolley  v.  Mears,  637. 

4.  CONSTITUTIONAL  LAW— Provision  for  Remedies  not  Self- 
executing. — The  constitutional  provision  giving  a  remedy  for  every  in- 
jury is  not  self-executing,  but  requires  legislative  assistance.  (E.  I.) 
Henry  v.  Cherry,  928. 

Interpretation. 

5.  CONSTITUTIONAL  LAW. — The  Terms  of  a  Constitution  must 
be  Interpreted  as  they  were  understood  at  the  time  of  its  adoption. 
(R.  I.)     Henry  v.  Cherry,  928. 
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6.  CONSTiTTJTIONAL  LAW. — Wlien  the  Form  of  Words  Used  in 
a  constitution  is  borrowed  from  qn  older  source,  it  comes  laden  with 
its  previous  meaning.     (E.  I.)     Henry  v.  Cherry,  928. 

7.  CONSTITUTION — Construction — Proceedings  of  Convention. — 
In  determining  the  meaning  of  words  used  in  a  constitution,  a  court 
may  consider  the  proceedings  of  the  constitutional  convention. 
(Utah)     Cooper  v.  Utah  Light  etc.  Co.,  1075. 

Departments  of  Government. 

8.  CONSTITUTIONAL  LAW. — The  Difference  Between  the  De- 
partments of  government  is,  "that  the  legislature  makes,  the  execu- 
tive executes,  and  the  judiciary  construe,  the  law."  (R.  I.)  Henry  v. 
Cherry,  928. 

9.  CONSTITUTIONAL  LAW — Legislative  Function  of  Judiciary. 
Inaction  upon  the  part  of  the  legislature,  however  long  continued,, 
cannot  confer  legislative  functions  upon  the  judiciary.  (R.  I.} 
Henry  v.  Cherry,  928. 

10.  CONSTITUTIONAL  LAW — ^Power  of  Legislature. — Except  as 
expressly  limited  by  the  state  and  United  States  constitutions,  the 
general  assembly  of  a  state  exercises  all  the  legislative  powers  of 
sovereignty  possessed  bv  the  British  parliament,  which  is  all-power- 
ful.    (R.  I.)     Henry  v.  Cherry,  928. 

Special  Statutes. 

11.  CONSTITUTIONAL  LAW — Special  Statutes  Affecting  Cities. 
Section  56,  article  3,  of  the  constitution  of  Texas,  limiting  the 
power  of  the  legislature  to  enact  local  and  special  laws,  is  to  be 
construed  in  connection  with  section  5  of  article  11,  which  provides 
that  cities  of  more  than  ten  thousand  inhabitants  may  have  their 
charter  granted  or  amended  by  special  act  of  the  legislature.  (Tex. 
Cr.)     Cravens  v.  State,  977. 

12.  CONSTITUTIONAL  LAW— Special  Statute.— The  True  Test 
for  determining  whether  legislation  is  special  is  to  consider  not  the 
form  merely,  but  the  substance.  If  considered  with  reference  to 
what  is  enacted,  it  is  in  its  nature  special  and  such  as  might  have 
been  enacted  on  notice  and  by  special  law,  it  should  and  must,  in 
a  proper  case,  be  sustained  as  a  local  measure,  notwithstanding  it 
is  clothed  with  the  vesture  of  a  general  law.  (Tex.  Cr.)  Cravens  v. 
State,  977. 

13.  CONSTITUTIONAL  LAW — Special  Statutes — Presumption  as 
to  Notice. — In  case  of  the  enactment  of  a  local  or  special  law,  courts 
will  presume  that  the  constitution  was  complied  with  as  to  the 
publication  of  notice  of  an  intention  to  apply  for  the  passage  of 
the  act.     (Tex.  Cr.)     Cravens  v.  State,  977. 

14.  CONSTITUTIONAL  LAW — Special  Statute — Compensation  of 
City  OflBcers. — A  statute,  although  it  purports  on  its  face  to  be  a 
general  law,  which  fixes  the  compensation  of  county  attorneys  in 
cities  of  over  thirty  thousand  and  under  forty  thousand  inhajitants, 
according  to  the  census  of  1900,  is  a  local  law,  and  constitutional 
if  the  notice  of  its  enactment  required  by  the  constitution  was 
given,  and  it  will  be  presumed  that  such  notice  was  given.  (Tex.  Cr.) 
Cravens  v.  State,  977. 

See  Brokers,  3,  4;  Disorderly  House;  Sunday,  1. 
Note. 

Constitutional  Law,  guaranties  against  unreasonable  search  and  seiz- 
ure,  when   render   evidence   inadmissible   because    pro(n:rr>d    by, 
153-161. 
guaranties   that   no   person   shall   be   compelled   to    bear    witness- 
against  himself,  155. 
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Constitutional  Law,  privileges  of  a  witness,  waiver  of,  152,  153. 

testifying  against  one's  self,  exhibiting  parts  of  person,  when  is 

not,  151. 
testifying  against  one's  self,  standing  up  for  identification  is  not, 

151. 
testifying  against  one's  self  under  cross-examination,  152. 
testifying  against  one's  self,  what  amounts  to,  151. 
witness,  protection  of  against  self-crimination,  144-153. 

CONTEMPT. 

See  Divorce,  4. 

CONTRACTOR'S  LIABILITT. 

See  Negligence,  7-10. 

CONTRACTS. 
In  General. 

1.  CONTRACT — ^What  Law  Governs — ^Impairment  of  Obligation. 

It  is  only  when  a  contract  precedes  the  law  that  the  law  can  impair 
its  obligation.  When  the  law  comes  first,  it  enters  into  the  contract, 
modifying  the  obligation  from  the  outset  and  therefore  cannot  impair 
it  by  simply  being  enforced.     (R.  I.)     Bedard  v.  Mahoney,  965. 

2.  CONTRACT  —  Ordinary  and  Popular  Meaning  of  Words. — 
Words  in  a  contract  are  interpreted  according  to  their  ordinary  and 
popular  sense,  unless  from  the  context  it  appears  to  have  been  the 
intention  of  the  parties  that  they  should  be  understood  in  a  different 
sense,  or  by  the  usage  of  trade  or  the  custom  of  the  country  they 
have,  and  are  understood  by  the  parties  to  have,  a  particular  or 
peculiar  meaning.  (Ky.)  Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco 
Co.,  164. 

3.  CONTRACT. — To  Constitute  a  Consideration,  it  is  enough  that 
something  is  promised,  done,  foreborne,  or  suffered  by  the  party 
to  whom  the  promise  is  made,  as  consideration  for  the  promise  made 
to  him.     (Iowa)     First  State  Bank  v.  Williams,  759. 

Performance  and  Breach, 

4.  CONTRACT  TO  REPAIR— Hidden  Defects  Do  not  Excnse. — 

One  who  contracts  on  joint  account  with  the  owner  of  a  wrecked 
locomotive  to  furnish  the  labor  and  material,  and  repair  and  make 
salable  the  machine,  for  a  stipulated  sum,  to  be  borne  share  and 
share  alike  by  them,  either  being  entitled  to  sell  it  at  a  specified 
figure,  is  bound  by  his  agreement,  in  the  absence  of  fraud,  although 
on  account  of  hidden  defects  in  the  locomotive  the  venture  must 
prove  unprofitable  to  him.  (Ala.)  Marx  v.  Kilby  Locomotive  etc. 
Works,  24. 

5.  CONTRACT — Right  Of  One  Party  to  Stop  Performance. — 
Where  a  contract  is  executory,  one  party  has  the  legal  right  to  stop 
performance  on  the  other  side  by  an  explicit  direction  to  that  effect, 
subjecting  himself  to  such  damage  as  will  compensate  the  other  party 
for  being  stopped  in  the  performance  of  his  part  at  that  stage  in 
the  execution  of  the  contract:  Backes  v.  Schlick,  82  Neb.  289.  (Neb.) 
Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaff  Brothers  Mfg.  Co.,  710. 

6.  CONTRACT — ^Liability  to  Stranger  for  Breach. — The  mere  fact 
that  the  party  sought  to  be  charged  has  broken  his  contract  with  tho 
other  party  thereto  is  not  of  itself  suflScient  to  render  him  liable  for 
consequential  damages  to  a  stranger  to  that  contract.  Winterbottom 
V.  Wright,  10  Mees.  &  W.  109,  distinguished.  (Minn.)  O'Brien  v. 
American  Bridge  Co.,  503. 
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contribution. 

See  Tenancy  in  Common,  4-7. 

CONVERSION. 

See  Trover  and  Conversion. 

CORPORATION. 

In  General. 

1.  CORPORATION.— The  Residence  of  a  Corporation  is  the  state 
which  created  it.  The  residence  is  created  for  it  by  act  of  law  and 
cannot  be  changed  by  act  of  the  corporation.  (E.  I.)  Greenough  v. 
Police  Commrs.,  953. 

2.  CORPORATION — Liquor  Company  as  Business   Corporation. — 

A  corporation  engaged  in  the  business  of  manufacturing  and  dealing 
in  intoxicating  liquors  is  a  business  corporation  within  the  meaning 
of  General  Laws,  chapter  176,  classifying  corporations.  (R.  I.) 
Greenough  v.  Police  Commrs.,  953. 

3.  CORPORATION.— The  Public  Policy  Which  Should  Prevail  in 
the  Management  and  control  of  corporations  is  primarily  a  legislative 
rather  than  a  judicial  question.     (Pa.)     Boyer  v.  Nesbitt,  890. 

4.  CORPORATION — Ownership  of  Property — ^Interest  of  Share- 
holders.— The  ownership  of  corporate  property  is  in  the  corporation, 
and  not  in  the  holders  of  the  shares  of  stock.  The  certificates  of 
shares  denote  the  interest  of  each  stockholder,  which  consists  in  the 
right  to  his  proportionate  part  of  the  profits  when  declared  as  divi- 
dends, and  to  a  like  proportion  upon  dissolution,  after  its  debts  are 
paid.  Therefore  the  value  of  shares  of  stock  is  dependent  upon  the 
value  of  the  property  retained  by  the  corporation.  (N.  C.)  Lan- 
caster Trust  Co.  V.  Mason,  851. 

5.  CORPORATION — Knowledge  of  Officer  not  Imputed  to  Com- 
pany.— A  corporation  in  dealing  with  one  of  its  own  officers  who 
acts,  not  for  it,  but  for  himself  or  as  the  agent  for  another  company 
in  which  he  holds  stock,  is  not  chargeable  with  notice  of  facts  known 
to  him.     (Kan.)     First  Nat.  Bank  v.  Northrup,  119. 

Authority  of  Officers — Execution  of  Notes. 

6.  CORPORATION  —  Authority  of  Manager  In  Full  Control. — 
Where  the  stockholders  and  directors  turn  over  to  an  officer  the  full 
and  absolute  management  of  all  corporation  affairs,  and  permit  him 
to  exercise  unrestrained  control  for  a  long  course  of  time  without  in- 
structions from  or  reference  to  any  other  authority,  prima  facie  the 
officer  so  intrusted  may  be  deemed  to  have  power  to  do  any  act 
which  the  directors  could  authorize  or  ratify.  (Pa.)  Chestnut  Street 
Trust  etc.  Fund  Co.  ▼.  Record  Pub.  Co.,  874. 

7.  CORPORATION — Liability  on  Note  Executed  by  President. — 
Where,  from  its  inception,  the  stockholders  and  the  directors  of  a 
corporation  completely  abandon  to  the  president  the  entire  manage- 
ment of  its  affairs,  it  is  liable  on  its  promissory  note  given  by  him 
without  express  authority  from  the  directors,  or  subsequent  ratifica- 
tion, the  note  being  given  to  one  paying  full  value  without  knowl- 
«dge  or  wrongful  intention,  and  the  president  using  the  proceeds  for 
his  own  purposes.  (Pa.)  Chestnut  Street  Trust  etc.  Fund  Co.  v. 
Record  Pub  Co.,  874. 

8.  CORPORATION— Authority  of  President  to  Toll  Statute  of 
Limitations. — Where,  from  its  inception,  the  stockholders  and  direc- 
tors of  a  corporation  completely  abandon  to  the  president  the  entire 
management  of  its  affairs,  and  he  gives  its  promissory  note  without 
express  authority  from  the  directors,  the  statute  of  limitations 
thereon  ia  tolled  by  payment  of  interest  made  through  hi&  personal 
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check,  he  being  the  owner  of  almost  the  whole  capital  stock  and  in 
the  habit  of  commingling  its  funds  in  one  account  with  those  of  hi» 
own.  (Pa.)  Chestnut  Street  Trust  etc.  Fund  Co.  v.  Record  Pub.  Co., 
874. 

9.  CORPORATION — ^Liability  on  Note  Executed  by  President.— 
Where  the  president  of  a  corporation,  who  has  been  in  full  control 
of  its  affairs  since  its  inception,  gives  its  promissory  note,  and  uses 
the  proceeds  for  his  own  purposes,  the  fact  that  he  is  also  the  presi- 
dent of  the  financial  institution  to  which  the  note  is  given  does  not 
fix  the  latter  corporation  with  knowledge  of  a  wrongful  intent  on  hi» 
part.  (Pa.)  Chestnut  Street  Trust  etc.  Fund  Co.  v.  Record  Pub.  Co., 
874. 

10.  CORPORATION — Note  Executed  by  Manager — Ratification. — 
Where  a  manager  of  a  drug  company  gave  a  note  in  his  principal's 
behalf  for  articles  not  used  in  the  drug  business,  but  in  an  action 
thereon  there  is  evidence  tending  to  show  that  the  principal  has 
not  repudiated  the  act,  although  having  knowledge  thereof,  the  ques- 
tion of  ratification  is  for  the  jury.  (N.  C.)  Johnston  County  Sav. 
Bank  v.  Scroggin  Drug  Co.,  821. 

Compensation  of  Oncers. 

11.  CORPORATION — Rigbt  of  Officer  to  Compensation. — A  presi- 
dent or  director  of  a  corporation  cannot  recover  for  services  ren- 
dered it,  except  as  an  express  contract  therefor  can  be  shown. 
(Pa.)     Althouse  v.  Cobaugh  Colliery  Co.,  908. 

12.  CORPORATION — Right  of  Officer  to  Compensation. — A  presi- 
dent or  director  of  a  corporation  cannot  recover  for  services  rendered 
it,  in  the  absence  of  an  express  contract,  although  they  arc  not 
within  the  scope  of  his  official  duty.  (Pa.)  Althouse  v.  Cobaugh 
Colliery  Co.,  908. 

13.  CORPORATION — Right  of  Officer  to  Compensation. — The  presi- 
dent of  a  mining  company,  who  is  a  mining  and  civil  engineer,  can- 
not recover  for  professional  services  rendered  it,  in  the  absence  of 
an  express  contract  therefor.  (Pa.)  Althouse  v.  Cobaugh  Colliery  Co.,. 
908. 

Transactions  by  Oificer  Having  Interests  Adverse  to  Corporation. 

14.  CORPORATION  —  Officer  Advancing  Individual  Interests. — 
Managing  officers  of  a  corporation  are  under  an  inherent  obligation 
not  to  in  any  manner  use  their  positions  to  advance  their  individual 
interests,  as  distinguished  from  the  interests  of  their  corporation. 
(Pa.)     Commonwealth  Title  Ins.  etc.  Co.  v.  Seltzer,  896. 

15.  CORPORATION — Officer  Having  Adverse  Interests. — An  offi- 
cer is  but  the  agent  of  his  corporation,  and  in  all  transactions  in 
which  its  interests  are  involved  he  must  act  for  it  with  unselfish 
singleness  of  purpose.  If  in  any  such  transaction  he  acts  against 
the  interests  of  his  corporation,  the  mere  fact  that  the  means  used 
would,  if  standing  alone,  be  lawful  in  themselves,  will  not  save  him 
from  responsibility  to  account  for  profits.  (Pa.)  Commonwealth 
Title  Ins.  etc.  Co.  v.  Seltzer,  896. 

16.  CORPORATION — Hostile  Interest  of  Officer. — A  director  of  a 
corporation  is  trustee  for  the  entire  body  of  stockholders,  and  un- 
dertakes to  give  his  best  judgment  in  the  interests  of  the  corporation 
in  all  matters  in  which  he  acts  for  it,  untrammeled  by  any  hostile 
interest  in  himself  or  others.  (Pa.)  Commonwealth  Title  Ins.  etc.  Co. 
V.  Seltzer,  896. 

17.  CORPORATION.— All  Secret  Profits  Derived  by  a  Director  of 
a  corporation  in  any  dealings  in  regard  to  a  corporate  enterprise 
must  be  accounted  for  to  the  company.  (Pa.)  Commonwealth  Titl& 
Ins.  etc.  Co.  v.  Seltzer,  896. 
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18.  CORPORATION — Profits  Realized  by  Officer. — In  ccniHniz'ni? 
the  acts  of  directors  a  court  will  not  heed  mere  forms  when  the  sub- 
stance which  lurks  behind  them  shows  profits  from  a  dealing  in  the 
corporation  property.  (Pa.)  Commonwealth  Title  Ins.  etc.  Co.  v. 
Seltzer,  896. 

19.  CORPORATION — Sale  by  Director — Accounting  for  Profits. — 
Where  the  president  of  a  corporation  holding  real  estate  leads  the 
agent  of  another  corporation  desiring  the  property  to  believe  that 
it  cannot  be  purchased,  and  subsequently  carries  on  negotiations 
with  the  agent  which  result  in  a  contract  whereby  the  agent  secures 
an  option  to  purchase  from  the  president  sufiicient  stock  to  control 
the  corporation,  and  thereafter  the  president  and  a  director  of  his 
corporation  secure  such  stock,  which  is  turned  over  to  the  agent, 
and  the  property  is  deeded  to  the  other  corporation  for  a  price  not 
inadequate,  the  president  and  the  director  may  be  compelled  to  re- 
fund to  the  stockholders  their  proportionate  share  of  the  profits 
which  they  would  have  received  had  the  profits  gone  into  the 
treasury  of  the  corporation.  (Pa.)  Commonwealth  Title  Ins.  etc.  Co. 
V.  Seltzer,  896. 

Sale  of  Properties  and  Franchises. 

20.  CORPORATION— Right  to  Deal  With  Its  Property.— A  general 
creditor  has  no  lien  upon  the  funds  of  a  solvent  corporation,  and  the 
right  of  such  a  corporation  to  deal  with  its  property  is  absolute,  so 
long  as  it  does  not  violate  its  charter  or  the  laws  applicable  to  such 
a  company.     (Utah)     Cooper  v.  Utah  Light  etc.  Co.,  1075. 

21.  CORPORATION— Right  to  Sell  Franchises.— Unless  the  Right 
is  given  by  the  power  creating  a  corporation,  it  may  not  sell  its 
primary  franchise,  but  in  the  absence  of  constitutional  or  legislative 
restrictions  it  may  sell  what  has  been  denominated  as  "secondary 
franchises,"  that  is,  its  right  to  occupy  and  use  public  places  for  the 
operation  of  its  plant  or  system.  (Utah)  Cooper  v.  Utah  Light  etc. 
Co.,  1075. 

22.  CORPORATION — Right  to  Sell  Franchise. — In  a  Constitutional 
Provision  that  "no  corporation  shall  lease  or  alienate  any  franchise, 
so  as  to  relieve  the  franchise  or  property  held  thereunder  from  the 
liabilities  of  the  lessor  or  grantor,  lessee  or  grantee,  contracted  or 
incurred  in  operation,  use  or  enjoyment  of  such  franchise  or  any  of 
its  privileges,"  the  word  "any"  means  any  one  of  a  number,  and  the 
words  "any  franchise"  include  all  franchises,  both  primary  and 
secondary,  as  distinguished  from  the  corporeal  property  of  the  corpo- 
ration.    (Utah)     Cooper  v.  Utah  Light  etc.  Co.,  1075. 

23.'  CORPORATION — Sale  of  Property  and  Franchise. — In  a  con- 
stitutional provision  that  "no  corporation  shall  lease  or  alienate  any 
franchise,  so  as  to  relieve  the  franchise  or  property  held  thereunder 
from  the  liabilities  of  the  lessor  or  grantor,  lessee  or  grantee,  con- 
tracted or  incurred  in  operation,  use  or  enjoyment  of  such  franchise 
or  any  of  its  privileges,"  the  words  "or  property  held  thereunder" 
mean  such  property  as  is  necessarily  held  and  used  in  the  operation, 
use  or  enjoyment  of  the  privileges  and  rights  conferred  by  the  fran- 
chise, and  without  the  possession  of  which  property  such  rights  and 
privileges  conferred  by  the  franchise  could  not  successfully  be  exer- 
cised or  enjoyed.  And  the  words  "liabilities,"  etc.,  do  not  include  all 
liabilities  of  the  grantor,  but  only  such  as  are  "contracted  or  in- 
curred in  operation,  use  or  enjoyment  of  such  franchise,  or  any  of  its 
privileges."     (Utah)     Cooper  v.  Utah  Light  etc.  Co.,  1075. 

24.  CORPORATION — Sale  of  Property  and  Franchise — Liability 
for  Tort. — Under  a  constitutional  provision  that  "no  corporation  shall 
lease  or  alienate  any  franchise*  so  as  to  relieve  the  franchise  or 
property  held  thereunder  from  the  liabilities  of  the  le[>sor  or  grantor, 
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lessee  or  .grantee,  contracted  or  incurred  in  operation,  nse  or  enjoy- 
ment of  such  franchise  or  any  of  its  privileges,"  an  electric  light  and 
power  corporation,  operating  its  system  in  public  streets  and  places, 
cannot  transfer  its  franchises  so  as  to  relieve  them  and  the  property 
used  in  their  exercise  from  liability  for  a  judgment  subsequently  re- 
covered by  an  employ^  for  personal  injuries  received  prior  to  the 
transfer  in  the  operation  of  machinery.  (Utah)  Cooper  v.  Utah 
Light  etc.  Co.,  1075. 

25.  CORPORATION — Sale  of  Franchises — ^Liability  for  Tort. — 
Where  an  electric  light  and  power  company  operating  its  system  in 
public  streets  and  places  transfers  its  franchises,  they  and  the  prop- 
erty used  in  their  exercise  are  not,  under  the  general  principles  of 
equity,  relieved  from  liability  for  a  judgment  subsequently  re- 
covered by  an  employ^  for  personal  injuries  received  prior  to  the 
transfer  in  the  operation  of  machinery.  (Utah)  Cooper  v.  Utah 
Light  etc.  Co.,  1075. 

26.  CORPORATION — Sale  of  Property — Rights  of  Creditors.— 
When  the  consideration  is  adequate,  a  creditor  of  a  selling  corpora- 
tion, unless  he  is  otherwise  prejudiced,  may  not  complain  of  the 
transfer  on  the  ground  that  the  consideration  was  not  in  cash  but 
was  in  other  valuable  property.  (Utah)  Cooper  t.  Utah  Light  etc. 
Co.,  1075. 

27.  CORPORATION— Sale  of  Property— Rights  of  Creditors.— A 
creditor  of  a  selling  corporation  may  properly  complain  when  it  and 
the  vendee  enter  into  an  arrangement  whereby  all  the  property  is 
to  be  transferred  upon  a  consideration,  whether  cash,  shares  of  stock, 
or  other  property,  which  is  not  to  be  paid  and  received  as  assets  and 
the  property  of  the  selling  corporation,  but  is  to  be  distributed 
among  its  stockholders.     (Utah)     Cooper  v.  Utah  Light  etc.  Co.,  1075. 

28.  CORPORATION — Sale  of  Property— Rights  of  Creditors.— A 
transaction  whereby  one  corporation  transfers  all  its  property  and 
franchises,  except  the  franchise  to  -be  a  corporation,  to  another  corpo- 
ration, upon  an  agreement  that  the  consideration  shall  be  distributed 
to  the  stockholders  of  the  selling  company,  is,  as  to  its  creditors,  not 
only  fraudulent,  but  unlawful  under  a  statute  forbidding  officers  of 
a  corporation  "to  divide,  withdraw,  or  in  any  manner  except  as  pro- 
vided by  law,  pay  to  the  stockholders,  or  any  of  them,  any  part  of 
the  capital  stock  of  the  corporation."  (Utah)  Cooper  v.  Utah  Light 
etc.  Co.,  1075. 

29.  CORPORATION — Right  to  Sell  Property  and  Franchises. — A 
corporation  having  no  public  duties  to  perform  ordinarily  has  the 
same  power  to  sell,  with  the  consent  of  its  stockholders,  all  its  prop- 
erty, including  its  privileges  and  franchises,  except  its  franchise  to 
be  a  corporation,  that  an  individual  has.  (Utah)  Cooper  v.  Utah 
Light  etc.  Co.,  1075. 

30.  CORPORATION — Sale  of  Property  to  Prejudice  of  Creditor. — 
A  corporation  may  not,  any  more  than  an  individual,  dispose  of  its 
property  to  the  prejudice  of  creditors.  (Utah)  Cooper  v.  Utah  Light 
etc.  Co.,  1075. 

31.  CORPORATION — ^Liability  of  Purchasing  Company  for  Debts. 
A  separate  and  distinct  corporation  which  has  succeeded  by  purchase 
to  the  property  and  franchises  of  another  corporation  is  not  liable, 
merely  by  reason  of  its  succession,  for  the  general  debts  or  on  the 
general  contracts  of  the  other  corporation.  (Utah)  Cooper  ▼.  Utah 
Light  etc.  Co.,  1075. 

32.  CORPORATION — ^Liability  of  Purchasing  Company  for  Torts. 
A  corporation  is  not  liable  for  the  negligence  or  other  torts,  of  an- 
other corporation  to  whose  property  and  franchises  it  has  succeeded. 
(Utah)     Cooper  r.  Utah  Light  etc.  Co.,  1075. 
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Stock,  in  General. 

33.  CORPORATION — Withdrawal    or   Division    of   Stock.  —  In    a 

statute  making  it  a  misdemeanor  for  the  officers  of  a  corporation  "to 
divide,  withdraw,  or  in  any  manner  except  as  provided  by  law,  pay 
to  the  stockholders,  or  any  of  them,  any  part  of  the  capital  stock 
of  the  corporation,"  the  expression  "capital  stock"  consists  of  money, 
property,  or  other  valuable  commodities.  (Utah)  Cooper  v.  Utah 
Light  etc.  Co.,  1075. 

34.  CORPORATE  STOCK — Increase  in  Value  in  Hands  of  Life 
Tenant. — The  enhancement  in  value  of  corporate  stock  while  in  the 
hands  of  a  life  tenant  belongs  to  the  remaindermen.  (Ky.)  Bains  v. 
Globe  Bank  etc.  Co.,  263. 

Dividends. 

35.  CORPORATION.— The  Word  "Dividend,"  when  used  without 
qualification  or  explanation,  signifies  dividends  paid  in  money. 
(N.  C.)     Lancaster  Trust  Co.  v.  Mason,  851, 

36.  CORPORATION. — A  Stock  Dividend  is  Simply  an  Increase 
in  the  number  of  shares,  the  increased  number  representing  the  same 
property  that  was  represented  by  the  smaller  number  of  shares. 
(K.  C.)     Lancaster  Trust  Co.  v.  Mason,  831. 

Transfer  of  Shares. 

37.  CORPORATION — Sale  of  Stock — ^Reservation  of  Dividends. — 
A  shareholder  who  sells  stock,  reserving  dividends  to  be  declared  at 
a  specified  date,  retains,  the  right  to  cash  dividends  only,  not  to 
stock  dividends,  of  that  date.  (N.  C.)  Lancaster  Trust  Co.  v.  Mason, 
851. 

38.  CORPORATION — Transfer  of  Shares,  Capacity  of  Owner  to 
Make. — When  a  corporation  issues  a  stock  certificate  to  a  person,  it 
thereby  holds  out  to  all  who  may  undertake  to  deal  with  it  that  he 
is  the  owner  and  has  the  capacity  to  transfer  it.  (Utah)  Mundt  v. 
Commercial  Nat.  Bank,  1023. 

39.  CORPORATION — Entry  of  Transfer  of  Stock,  Right  to  De- 
mand.— ^Where  a  person  presents  a  certificate  of  stock,  with  a  proper 
assignment  duly  signed  by  the  person  to  whom  it  was  issued  by  the 
corporation,  he  has  at  least  the  prima  facie  legal  right  to  have  the 
stock  transferred  in  his  name  on  the  corporate  books.  (Utah)  Mundt 
T.  Commercial  Nat.  Bank,  1023. 

40.  CORPORATION — Refusal  to  Transfer  Stock  on  Books. — A  cor- 
poration has  no  right,  except  for  good  cause,  to  refuse  to  transfer 
fctock  on  its  books  and  thus  deprive  an  assignee  of  his  rights  as 
stockholder.     (Utah)     Mundt  v.  Commercial  Nat.  Bank,  1023. 

41.  CORPORATION — Transfer  of  Stock. — ^A  Corporation  cannot 
Inquire  into  the  motives  of  the  assignor  and  assignee  of  stock,  nor 
into  the  legality  of  the  transaction  by  which  the  shares  are  trans- 
ferred, nor  question  the  consideration  upon  which  the  transfer  is 
based.     (Utah)     Mundt  v.  Commercial  Nat.  Bank,  1023. 

42.  CORPORATION  —  Refusal  to  Transfer  Stock  on  Books.  —  A 
corporation  may  refuse  to  make  a  transfer  of  stock  on  its  books  when 
it  has  reasonable  ground  for  so  doing,  but  it  must  act  in  good  faith 
and  present  adequate  reason  for  its  refusal  and  support  it  by  evi- 
dence.    (Utah)     Mundt  v.  Commercial  Nat.  Bank,  1023. 

43.  CORPORATION — Suit  to  Cancel  Transfer  of  Stock. — An  as- 
signee of  stock  may  maintain  a  suit  in  equity  to  compel  the  corpo- 
ration to  make  the  transfer  on  its  books.  (Utah)  Mundt  v.  Com- 
mercial Nat.  Bank,  1023. 

44.  CORPORATION  —  Stock  Transfer  not  Entered  —  Uability  to 
Creditors. — Where  stockholders  in  a  solvent  bank  sell  their  stock  in 
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good  faith,  signing  their  names  to  the  blank  form  of  transfer  and 
power  of  attorney  to  enter  the  same  upon  the  books  of  the  bank,  and 
turn  the  shares  over  to  the  cashier  with  the  understanding  that  he 
will  do  what  is  necessary  to  effectuate  a  legal  transfer  on  the  books 
of  the  bank,  which  he  fails  to  do,  they  are  not  liable  to  creditors 
when  the  bank  becomes  insolvent  two  years  later.  (Ky.)  Weakley 
V.  McClarty,  279. 

45.  COEPOEATE  STOCK— Eights  of  Bona  Tide  Holder.— The  is- 
suance by  a  corporation  of  a  certificate  for  shares  of  its  capital  stock 
is  a  declaration  to  the  world  that  the  person  named  is  the  owner 
of  the  stock  called  for  by  the  certificate;  and  a  purchaser  of  the  stock, 
who  acquires  in  good  faith,  for  value,  and  in  the  usual  course  of 
business,  and  to  whom  the  certificate,  properly  indorsed,  is  delivered, 
is  entitled  to  be  recognized  by  the  corporation  as  the  owner  of  the 
stock,  and  cannot  be  required,  as  a  condition  precedent  to  such  rec- 
ognition, to  litigate  his  title  with  a  third  person,  who  claims  under 
a  certificate  which  had  previously  been  surrendered  and  canceled; 
the  question  whether  the  cancellation  and  the  issuance  of  the  new 
certificate  were  authorized  being  one  which  the  corporation  and  such 
third  person  must  settle  between  themselves.  In  such  case  man- 
damus will  lie  to  compel  the  corporation  to  recognize  the  holder  and 
owner  of  the  outstanding  certificate  as  the  owner  of  the  stock.  (La.) 
State  v.  Bank  of  Baton  Eouge,  332. 

Voting  Stock — Trustee — Pools. 

46.  COEPOEATION — Eight  of  Trustee  to  Hold  and  Vote  Stock. — 
The  act  of  1893  contemplates  not  only  the  right  of  a  trustee  to  hold 
stock,  but  the  power  to  vote  it.     (Pa.)     Boyer  ▼.  Nesbitt,  890. 

47.  COEPOEATION — Separation  of  Voting  Power  from  Beneficial 
Interest  in  Stock. — The  general  policy  of  the  law  prohibits  the  sepa- 
ration of  the  voting  power  from  the  beneficial  interest  in  corporate 
stock.  And  to  justify  such  a  separation  there  must  be  a  property 
interest  to  conserve,  some  definite  policy  in  the  interest  of  the  cor- 
poration to  be  carried  out,  some  beneficial  interest  of  the  stock- 
holders to  be  served,  or  some  purpose  not  unlawful  of  an  advan- 
tageous character  to  the  stockholders  to  be  effectuated.  (Pa.)  Boyer 
V.  Nesbitt,  890. 

48.  COEPOEATION — Transfer  of  Stock  to  Voting  Trustees. — An 
agreement  between  the  majority  stockholders  in  a  corporation  and 
the  three  directors,  whereby  the  stockholders  transfer  the  legal  title 
and  the  voting  rights  of  their  stock  to  the  directors  as  trustees, 
for  the  term  of  five  years  for  the  purpose  of  securing  a  continuation 
of  the  business  policy  of  the  company  organized  by  the  officers  then 
in  control  of  its  affairs,  is  not  invalid  as  opposed  to  the  public  policy 
or  statutes  of  Pennsylvania.     (Pa.)     Boyer  v.  Nesbitt,  890. 

49.  WHEEE  THE  MAJOEITY  STOCKHOLDEES  in  a  Corporation 
transfer  the  title  and  the  voting  rights  of  their  stock  to  the  directors 
as  trustees,  for  a  term  of  years,  the  agreement  containing  all  the 
essential  elements  of  an  active  trust,  a  provision  in  the  agreement 
giving  the  trustees  a  first  right  to  purchase  the  stock  of  any  con- 
tracting party  who  does  not  desire  to  continue  the  trust  relation  at 
the  expiration  of  the  period  at  double  the  par  value  of  the  same  for 
the  use  and  benefit  of  the  remaining  parties,  renders  the  power  a 
power  coupled  with  an  interest  and  hence  irrevocable.  (Pa.)  Boyer 
V.  Nesbitt,  890. 

50.  COEPOEATION — Purchase  of  Stock  Impressed  with  Trust. — 
"Where  the  majority  stockholders  in  a  corporation  transfer  the  legal 
title  and  the  voting  rights  of  their  stock  to  the  directors  as  trustees 
for  a  term  of  years,  a  subsequent  purchaser  of  stock,  with  full  knowl- 
edge of  the  agreement,  takes  it  impressed  with  the  trust  and  is 
bound  thereby.     (Pa.)     Boyer  v.  Nesbitt,  890. 
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Stock  Subscriptions — Validity  and  Enforcement — Shareliolders*  Liability. 

51.  CORPORATION — Enforcement  of  Subscriptions  in  Equity. — A 
suit  by  the  assignee  for  creditors  of  a  corporation,  to  determine  and 
recover  from  all  the  stockholders  the  proportionate  amount  of  their 
subscriptions  requisite  to  pay  the  debts  of  the  company,  is  a  proper 
subject  of  equitable  jurisdiction.     (Iowa)     Eutenbeck  v.   Hohn,   731. 

52.  CORPORATION — Enforcement  of  Subscriptions  at  Law  or  in 
Equity. — While  separate  actions  at  law  may  be  brought  to  enforce 
subscriptions  to  stock,  equity  has  jurisdiction  to  bring  all  into  a 
single  suit  and  settle  the  rights  of  all  by  a  single  adjudication. 
(Iowa)     Eutenbeck  t.  Hohn,  731. 

53.  CORPORATION  —  Uncertainty  of  Subscription  Contract.  —  A 
subscription  agreement  whereby  subscribers  to  stock  agree  to  give 
their  notes  for  the  amounts  set  opposite  their  names  to  build  a 
creamery,  made  as  a^  preliminary  step  to  the  organization  of  a  corpora- 
tion, which  in  fact  is  thereafter  organized  on  the  strength  of  the 
agreement,  with  the  several  subscribers  as  stockholders,  is  not  in- 
valid for  uncertainty  in  that  no  payee  is  named  and  no  reference 
made  to  any  corporation  to  be  formed.  (Iowa)  Eutenbeck  v.  Hohn, 
731. 

54.  CORPORATION. — An  Oral  Subscription  to  Stock  may  be  valid. 
(Iowa)     Eutenbeck  v.  Hohn,  731. 

55.  CORPORATION — Validity  of  Stock  Subscriptions. — Where  a 
bank,  before  a  corporation  begins  business,  declines  to  make  a  loan  to 
it  because  the  agreed  amount  of  subscriptions  to  stock  have  not  yet 
been  obtained,  thus  rendering  doubtful  the  liability  of  the  persons 
who  have  subscribed,  whereupon  some  of  the  subscribers  orally  agree 
to  take  unsubscribed  stock  to  an  amount  sufficient  to  make  up  the  re- 
quired sum,  on  the  strength  of  which  the  bank  makes  the  loan,  the 
shareholders  are  liable  on  their  subscriptions  in  a  suit  by  the  assignee 
for  creditors  of  the  corporation,  the  bank  being  a  principal  creditor. 
(Iowa)     Eutenbeck  v.  Hohn,  731. 

56.  CORPORATION — Acceptance  of  Stock  Subscriptions. — Sub- 
scribers to  stock  cannot  maintain  that  the  subscription  contract  is  in- 
valid for  want  of  acceptance  by  the  corporation,  when  the  subscrip- 
tion was  necessary  to  the  validity  of  the  original  organization  of  the 
corporation,  and  its  officers  made  use  of  it  to  procure  a  loan  which 
was  used  in  the  business  of  the  company.  (Iowa)  Eutenbeck  v. 
Hohn,  731. 

57.  STOCK  SUBSCRIPTIONS— LiabUity  on  Note  Given  Condi- 
tionally.— Where  a  subscriber  gives  notes  for  stock  in  a  proposed 
creamerv  on  the  written  condition  that  they  shall  be  void  if  the 
creamery  is  not  satisfactory  to  him,  holders  of  the  notes,  with  notice, 
cannot  recover  thereon  if  the  creamery  does  not  prove  satisfactory  to 
him  whether  his  dissatisfaction  is  reasonable  or  not.  (Mich.) 
Sherrod  v.  Duffy,  451. 

58.  STOCK  SUBSCRIPTIONS — ^Liability  on  Note  Given  Condi- 
tionally.— Where  a  subscriber  gives  notes  for  stock  in  a  proposed 
creamery  on  the  written  condition  that  they  shall  be  void  if  the 
creamery  is  not  satisfactory  to  him,  partial  payments  on  the  notes 
by  him  or  his  agent  without  protest  do  not  constitute  a  waiver  of  the 
condition.     (Mich.)     Sherrod  v.  Duffy,  451. 

59.  CORPORATION— Stockholders'  Liability— Shares  NomlnaUy 
Paid  Up. — Where  at  the  time  of  the  organization  of  a  corporation 
stock  is  issued  at  a  discount,  less  than  par  being  received  for  shares 
that  are  nominally  paid  up,  the  company  agreeing  that  no  further 
payment  shall  be  demanded,  the  ordinary  rule  is  that  the  stockholder 
assumes  a  liability,  so  far  as  is  necessary  for  the  protection  of  cred- 
itors who  have  become  such  without  notice  of  such  arrangement,  up 
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to  the  point  where  his  total  contribution  to  tho  corporate  funds 
equals  the  face  value  of  his  stock,  (Kan.)  First  Nat.  Bank  v. 
Northrup,  119. 

60.  CORPORATION — Stockholders'  Liability — Stock  Issued  for 
Property. — Where  stock  purporting  to  be  fully  paid  up  is  issued  in 
exchange  for  property  that  the  parties  to  the  transaction  agree  is 
worth  a  fixed  amount,  which  is  less  than  the  face  of  the  stock,  cred- 
itors )f  the  corporation  have  a  right  to  look  to  the  stockholder  to 
the  same  extent  as  though  he  had  obtained  his  stock  by  the  payment 
in  cash  of  the  amount  so  agreed  upon.  (Kan.)  First  Nat.  Bank  v. 
Northrup,  119. 

61.  CORPORATION — Stockholders'  Liability — Stock  Issued  for 
Property. — Where  the  stockholders  of  a  corporation  agree  that  a 
new  corporation  shall  be  formed,  to  which  shall  be  transferred  a  part 
of  its  property,  in  return  for  a  division  of  the  capital  stock  of  the 
new  company  among  the  members  of  the  old  one,  in  proportion  to 
their  interest  therein,  and  further  agree  that  the  property  is  worth 
a  stated  amount  and  that  anyone  not  caring  to  receive  stock  shall 
be  paid  in  cash  on  that  basis,  and  this  arrangement  is  carried  out, 
the  holders  of  stock  so  acquired  are  liable  to  corporate  creditors  to 
the  same  extent  as  though  they  had  paid  cash  therefor  on  the  basis 
of  such  valuation.     (Kan.)     First  Nat.  Bank  v.  Northrup,  119. 

62.  CORPORATION — Knowledge  of  Oflacer  not  Imputed  to  Com- 
pany.— Where  a  bank  has  lent  money  to  a  corporation  the  stock  of 
which  is  nominally  but  not  actually  paid  in  full,  its  right  to  look  to 
the  stockholders  for  repayment  to  the  extent  to  which  they  have  not 
paid  the  face  value  of  their  stock  is  not  defeated  by  the  fact  that 
the  president  of  the  corporation,  having  a  substantial  pecuniary  in- 
terest therein,  was  also  the  cashier  of  the  bank,  and  acted  for  both 
parties  in  the  negotiation  of  the  loan,  without  communicating  to  any 
other  officer  of  the  bank  his  knowledge  that  the  stock  had  been 
issued  at  a  discount.     (Kan.)     First  Nat.  Bank  v.  Northrup,  119. 

Svdt  by  Stoiikholders. 

63.  CORPORATION— Suit  by  Stockholders  in  Its  Behalf.— Where 
a  corporation  has  practically  gone  into  liquidation  and  its  trustees 
have  no  active  duties  to  perform,  and  where  these  trustees  are  found 
to  be  the  nominees  of  the  defendants  who  committed  the  wrong  com- 
plained of,  stockholders  may  be  permitted  to  bring  and  maintain 
their  own  bill.  (Pa.)  Commonwealth  Title  Ins.  etc.  Co.  v.  Seltzer, 
896. 

Foreign  Corporations — License  to  Do  Business. 

64.  FOREIGN  CORPORATION — License  Subject  to  Police  Power. 
A  foreign  corporation  accepts  its  license  admitting  it  to  this  state 
subject  to  the  proper  exercise  by  the  state  of  the  police  power. 
(Minn.)     State  v.  Creamery  Package  Mfg.  Co.,  514. 

65.  FOREIGN  CORPORATION— Forfeiture  of  License  by  Violat- 
ing Law. — If  such  corporation  violates  a  valid  law  of  the  state  en- 
acted after  its  admission,  the  license  so  issued  may  be  adjudged 
forfeited.     (Minn.)     State  v.  Creamery  Package  Mfg.  Co.,  514. 

66.  FOREIGN  CORPORATION — Forfeiture  of  License.— Evidence 
Considered,  and  held  to  sustain  a  finding  that  appellant  be  adjudged 
to  have  forfeited  its  license  admitting  it  to  the  state.  (Minn.) 
State  v.  Creamery  Package  Mfg.  Co.,  514. 

Foreign  Corporations — Process  and  Jurisdiction. 

67.  FOREIGN  CORPORATION — Doing  Business  in  State — Juris- 
diction.— A  foreign  corporation  is  not  doing  business  in  a  state,  so  as 
to  be  within  the  jurisdiction  of  its  courts,  where  it  sends  traveling 
salesmen  into  the  state  to  take  orders  which  are  transmitted  to  the 
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home  office  and  filled  by  Shipments  direct  to  the  purchasers.     (Miss.) 

Saxony  Mills  r.  Wagner,  575. 

68.  FOEEIGN  CORPOEATION — Service  of  Process  on  Agent. — A 

traveling  salesman  for  a  foreign  corporation,  who  takes  orders  which 
are  transmitted  to  the  home  office  and  filled  by  shipments  direct  to 
the  purchasers,  is  not  an  "agent"  of  the  corporation  on  whom  process 
against  it  can  be  served.     (Miss.)     Saxony  Mills  v.  Wagner,  575. 

69.  FOREIGN  CORPORATION— Service  of  Process  on  Agent. — 
The  "agent"  of  a  foreign  corporation,  on  whom  process  against  it  can 
be  served,  is  not  every  man  intrusted  with  a  commission  or  employ- 
ment, but  some  officer  who,  generally  or  in  some  particular  department, 
has  controlling  authority.     (Miss.)     Saxony  Mills  v.  Wagner,  575. 

See  Monopolies;  Receivers. 
Note. 

Corporations,  custom  of  as  affecting  the  right  of  officers  of  to  com- 
pensation for  their  services,  916. 

directors  of  compensation  of  for  services  performed  without  any 
prior  agreement  or  resolution  for  payment,  913. 

directors  of,  employes  of,  when  not  entitled  to  compensation,  914. 

directors  of  may  also  be  employed  in  other  capacities  and  be  en- 
titled to  compensation  therefor,  924. 

directors  of,  when  cannot  be  authorized  to  recover  for  additional 
services,  921,  922. 

directors  of,  whether  are  trustees  of  the  stockholders  or  of  the  cor- 
poration, 911,  912. 

directors  of,  whether  entitled  to  reimbursement  for  money  ex- 
pended without  previous  authorization,  914. 

implied  contracts  in  favor  of  officers  for  services  outside  of  regu- 
lar duties,  922-924. 

implied  promise  to  pay  for  work,  910. 

officers  of,  agreement  with,  for  salary  or  compensation  of  may  be 
oral,  917. 

officers  of  cannot  act  for  in  matters  affecting  their  own  rights, 
910,  911. 

officers  of,  compensation  of,  when  recoverable  for  services  not  au- 
thorized by  previous  resolution,  921. 

officers  of,  compensation  of  for  services  outside  of  their  regular 
duties,  921-924. 

officers  of,  in  what  sense  trustees  of,  911. 

officers  of  receiving  compensation  when  not  entitled  thereto  must 
pay  it  back,  919. 

officers  of,  relation  of  to  is  fiduciary,  910. 

officers  of,  salary  of,  agreement  for  cannot  be  predicated  on  tacit 
consent,  919. 

officers  of,  salary  of,  agreement  for  must  not  be  ultra  vires,  918. 

officers  of,  salary  of,  resolution  purporting  to  give  after  services 
have  laeen  performed,  920. 

officers  of,  salary  of,  right  to  compensation  cannot  be  based  on 
their  own  account,  920. 

officers  of,  salary  of,  right  to  must  be  based  on  an  agreement 
with  the  corporation,  918. 

officers  of,  salary  of,  right  to  must  be  based  on  express  contract, 
917. 

officers  of,  salary  of,  right  to  when  one  officer  is  the  successor  in 
office  to  another,  917. 

officers  of,  salary  of,  right  to  when  term  of  office  is  extended,  917. 

officers  of  who  are  not  stockholders  are  entitled  to  compensation 
for  services  rendered,  919. 

officers  who  are  not  stockholders  of,  relation  of  to  the  corporation, 
912. 
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Corporations,  oflScers  of,  services  of  arc  presumed  to  have  been  ren- 
dered gratuitously,  913,  914. 

salaries  of  officers  must  be  fixed  before  service  rendered,  915,  916. 

stock,  certificate  is  not  necessary  to  ownership  of,  1037. 

stock,  estoppel  of  owner  to  assert  title  to,  1038. 

stock,  lien  on,  what  creates,  1033. 

stock,  lien  on,  when  may  and  when  may  not  be  created,  1032. 

stock,  lien  on,  when  not  operative  against  person  purchasing  stock 
without  notice  of,  1033. 

stock,  record  of  and  of  its  transfer,  duty  of  to  make,  1027. 

stock,  transfer  of,  by-laws  respecting  cannot  control  the  statu- 
tory, commercial  or  customary  rights  of  the  owner,  1028. 

stock,  transfer,  by-laws  respecting  cannot  operate  retrospectively, 
1028. 

stock,  transfer,  by-laws  respecting  cannot   vest  the  corporation 
with  a  judicial  discretion  to  deny  the  transfer,  1029,  1030. 

stock,  transfer  of,  by-laws  respecting,  design  or  purpose  of,  1028. 

stock,  transfer  of,  by-laws  respecting,  imposing  unreasonable  re- 
quirements, 1028. 

stock,  transfer  of,  by-laws  respecting,  must  be  reasonable  and  not 
against  public  policy,  1028. 

stock,  transfer  of,  by-laws  respecting,  must  not  clog  or  prevent 
transfers,  1029. 

stock,    transfer    of,   by-laws    respecting,   when    necessary   to    au- 
thorize, 1030. 

stock,  transfer  of,  consent  of  other  stockholders  to  cannot  be  re- 
quired, 1029. 

stock,  transfer  of,  corporation  has  no  right  to  refuse  when  prima 
facie  title  is  shown,  1030. 

stock,  transfer  of,  damages,  the  right  to  recover  does  not  bar  pro- 
ceedings to  compel,  1031. 

stock,  transfer  of,  duty  of  the  corporation  to  register  on  its  books, 
1030. 

stock,  transfer  of,  is  good  between  the  parties  though  not  en- 
tered on  the  books,  1037. 

stock,  transfer  of,  enforcement  of  by  suit  for  specific  perform- 
ance, 1039-1041. 

stock,  transfer  of,  liability  of  corporation  for  refusing  to  make, 
1030. 

stock,  transfer  of,  mandamus  to  compel,  1038,  1041. 

stock,  transfer  of,  obligation  of  corporation  to  enter  on  its  books, 
1030. 

stock,  transfer  of,  on  the  books  is  necessary  as  evidence  of  the 
right  to  vote,  1036. 

stock,  transfer  of,  refusal  of  because  of  suspicion  of  improper 
motives,  1035. 

stock,  transfer  of,  refusal  of  because  of  the  claim  of  a  third  per- 
son, 1035. 

stock,  transfer  of,  refusing  because  the  corporation  holds  an  un- 
satisfied lien,  1031. 

stock,  transfer  of,  right  of  heirs,  legatees  and  purchasers  at  exe- 
cution sales  to  have  entered  on  the  books,  1037. 

stock,  transfer  of,  right  of  the  transferee  to  have  entered  on  the 
books,  1035. 

stock,  transfer  of,  is  necessary  to  perfect  the  title,  1036. 

stock,  transfer  of,  trover,  right  to  recover  in  because  of  refusal  to 

make,  1039. 
stock,  transfer  of,  when  may  be  refused  by  the  corporation,  1034. 
stock,  transfer  of,  when  may  refuse  to  make,  1030,  1031,  1033. 
stock,  transfer  of,  when  subject  to  equities,  1036. 
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Corirorations,   stock,  transfer  of,  when   subject  to  Hens   against   the 

stock,  1032. ■ 
stock  when  issued  cannot  be  subscribed  for,  737. 
subscriber  to  stock  of  defined,  737,  738. 
subscriber  to  stock  of,    difference   between    and    a   purchaser,    737, 

741. 
subscription  to  stock  of,  agent,  when  may  make  for  his  principal, 

742. 
subscription  to  stock  of,  agreements  for,  suflSciency  of,  738. 
subscription  to  stock  of,  agreements  for,  validity  of,  742. 
subscription  to  stock  of,  agreements  for,  when  become  operative 

and  enforceable,  738. 
subscription  to  stock  of,  agreements  which  may  be  construed  to 

be,  738. 
subscription  to  stock  of,  by  parol  when  statute  required  writing, 

744. 
subscription  to  stock  of,  change  in  purpose  of  corporation,  effect 

of  upon,  747,  748. 
subscription  to  stock  of,  difference  between  and  an  offer  to  sub- 
scribe, 740. 
subscription  to  stock  of,  difference  between  and  a  sale  of  stock, 

741. 
subscription  to  stock  of,  estoppel  to  deny,  743. 
subscription   to   stock   of,  false   representations  inducing  may  be 

madp   by  agents  or  promoters,  74&,  750. 
subscription  to  stock  of,  false  representations  inducing  must  have 

been  relied  upon,  750. 
subscription  to  stock  of,  false  representations  inducing  must  be 

as  to  a  material  fact,  749. 
subscription  to  stock  of,  formalities  in  executing  written,  745. 
subscription  to  stock  of,  f ormsi  of,  745,  746. 
subscription  to  stock  of,  implied  conditions  of,  747,  748. 
subscription  to  stock  of,  indefinite  and  uncertain  is  invalid,  746. 
subscription  to  stock  of  is  a  trilateral  contract,  738. 
subscription  to  stock  of,  liability  for  signing  the  name  of  another 

to  without  authority,  742. 
subscription  to  stock  of  is  incomplete,  when,  746. 
subscription  to  stock  of  is  not  binding  if  there  is  a  variation  from 

the  conditions  of  the  agreement,  747. 
subscription  to  stock  of  is  not  enforceable  untU  the  stock  is  fully 

subscribed,  747. 
subscription  to  stock  of,  liability  of  several  upon,  when  joint,  741. 
subscription   to   stock   of   must   be   received   by   duly  authorized 

agents,  742. 
subscription  to  stock  of,  parol  evidence  cannot  vary  written  con- 
tracts for,  744. 
subscription  to  stock  of,  parol  is  valid,  743. 
subscription  to  stock  of,  parties  to  and  their  competency,  742. 
subscription  to  stock  of  procured  by  fraud  or  misrepresentation, 

748. 
subscription  to  stock  of,  promise  to  pay  is  implied  and  need  not 

be  expressed,  748. 
subscription  to  stock  of,  right  to  withdraw  from,  738,  739. 
subscription  to  stock  of,  when  becomes  irrevocable,  739. 
subscription  to  stock  of,  withdrawal  from,  who  may  consent  to, 

739,  740. 
subscription  to  void  issue  of  stock  is  void,  747. 

CORPUS   DELICTI. 
See  Criminal  Law,  6,  7. 
Am.  St.  Rep.,  Vol.  130—72 
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cotenancy. 

Bee  Tenancy  in  Common. 

COURTS. 
COUETS — Exercise  of  Inherent  Powers. — ^Whatever  may  be 
the  length  and  breadth  of  their  inherent  powers,  courts  are  always 
slow  to  draw  thereon  until  the  party  a&king  it  has  fairly  and  fully 
exhausted  the  remedies  provided  by  the  written  laws  of  the  land. 
(Iowa)     Dumbarton  Kealty  Co.  v.  Erickson,  778. 

CREDITOR'S  SUIT. 
CREDITOR'S  SUIT — Allegation  of  Fraud. — ^A  Complaint  in  a 
suit  by  a  judgment  creditor  to  reach  property  transferred  by  the 
debtor  is  sufficient  if  it  alleges  the  facts  constituting  fraud  in  law, 
•without  characterizing  the  transaction  by  giving  it  a  name  or  by 
calling  it  something  which  the  law  itself  recognizes  and  names. 
(Utah)     C!ooper  v.  Utah  Light  etc.  Co.,  1075. 

CRIMINAL  LAW. 
In  General. 

1.  CRIMINAL  TRIAL — Effect    of   Absence   of   Accused. — ^If  the 

accused  in  a  felony  case  absents  himself  during  the  trial,  the  pro- 
ceedings and  judgment  therein  are  without  jurisdiction  and  void. 
(Tex.  Cr.)     Emery  v.  State,  988. 

2.  CRIMINAL  LAW — Responsibility  of  Morphine  Fiend. — Where 
a  person  addicted  to  the  use  of  whisky  and  morphine  becomes  for  a 
time  incapable  of  rational  action  or  knowing  what  he  is  doing,  this 
is  ground  for  acquitting  him  of  then  unlawfully  carrying  a  pistol, 
and  is  not  merely  to  be  considered  in  mitigation.  The  statute  pro- 
viding that  intoxication  produced  by  the  voluntary  recent  use  of 
intoxicants  will  not  justify  an  acquittal  for  a  criminal  act  does  not 
apply.     (Tex.  Cr.)     Moss  v.  State,  1001. 

3.  CRIMINAL  LAW — Obtaining  Advances  Under  Promise  ta 
Work. — The  commencement  of  work  does  not  operate  as  an  absolute 
protection  against  a  statute  providing  that  "if  any  person  with  in- 
tent to  cheat  and  defraud  another  shall  obtain  advances  under  a 
promise  to  begin  work  or  labor,"  etc.,  "and  shall  then  unlawfully 
and  willfully  fail  to  commence  or  complete  said  work,  shall  be 
guilty,"  etc.     (N.  C.)     Downing  v.  Stone,  841. 

4.  CRIMINAL  LAW — ^Purpose  of  Punishment. — The  Infliction  of 
penalties  for  the  violation  of  criminal  laws  is  not  considered  as  a 
punishment,  but  rather  for  the  reformation  of  the  wayward  and  the 
protection  of  society.  The  spirit  of  vengeance  has  departed  from 
criminal  procedure.     (Neb.)     Aabel  v.  State,  719. 

5.  CRIMINAL  TRIAL — What  Essential  to  Jurisdiction  of  Court. 
A  court  in,  a  criminal  case  must  have  jurisdiction  of  the  person, 
of  the  subject  matter,  and  to  render  the  particular  judgment, 
otherwise  the  prosecution  and  the  judgment  are  void.  (Tex.  Cr.) 
Emery  v.  State,  988. 

Corpus  Delicti. 

6.  CRIMINAL  LAW — ^Proof  of  Corpus  Delicti — Confession. — In  a 
criminal  prosecution  the  state  is  required  to  prove  the  corpus  delicti, 
and  beyond  a  reasonable  doubt,  by  evidence  other  than  the  defend- 
ant's confession.     (Utah)     State  v.  Wells,  1059. 

7.  HOMICIDE — Corpus  Delicti  a  Question  for  the  Jury. — When 
there  is  any  evidence,  direct  or  circumstantial,  to  establish  the  corpus 
delicti,  it  is  for  the  jury  to  pass  upon  its  sufficiency.  (Ky.)  Lever- 
ing V.  Commonwealth,  192. 
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Evidence. 

8.  EVTOENCE — Compelling  One  to  Testify  Against  Himself. — Re- 
ceiving in  evidence  against  an  accused  a  paper  obtained  by  breaking 
open  his  desk  in  his  absence  is  not  a  compelling  him  to  testify  against 
himself,  though  it  is  received  to  prove  the  corpus  delicti.  (Mich.) 
People  V.  Campbell,  417. 

9.  EVIDENCE  Obtained  by  Unauthorized  Search  and  Seizure. — 
A  paper  claimed  to  have  been  forged  by  the  accused  is  not  inadmis- 
sible as  the  result  of  an  illegal  search  and  seizure,  though  procured  by 
the  opening  of  his  desk  in  his  absence  without  any  search-warrant 
justifying  the  action,  and  admitted  for  the  purpose  of  establishing 
the  corpus  delicti.     (Mich.)     People  v.  Campbell,  417. 

10.  CRIMINAL  LAW  —  Incriminating  Evidence  —  Schedule  of 
Bankrupt. — A  private  banker  being  on  trial  for  receiving  money  on 
deposit  when  he  was  insolvent,  the  schedules  of  creditors,  assets,  and 
liabilities  filed  by  him  in  involuntary  bankruptcy  proceedings  are  not 
admissible  in  evidence  to  prove  insolvency,  when  objected  to  upon  the 
ground  that  the  effect  would  be  to  compel  him  to  be  a  witness  against 
himself.     (Minn.)     State  v.  Drew,  491. 

11.  EVIDENCE — Whether  Admissible  When  Procured  by  Intimi- 
dation.— At  a  trial  on  the  charge  of  murder,  neither  the  rule  exclud- 
ing proof  of  an  involuntary  confession  nor  that  relating  to  self- 
incrimination  forbids  evidence  that  the  defendant  produced  from 
a  hiding  place  a  revolver  similar  to  that  with  which  the  homicide 
was  known  to  have  been  committed,  although  such  production  was 
brought  about  by  intimidation.     (Kan.)     State  v.  Turner,   129. 

12.  EVIDENCE — ^Admissibility  When  Wrongfully  Obtained. — Evi- 
dence against  one  accused  of  crime  is  not  inadmissible  because  it 
has  been  wrongfully  obtained.     (Kan.)     State  v.  Turner,  129. 

13.  CRIMINAL  LAW — Evidence  of  Other  Offenses— Instruction. — 
In  a  prosecution  for  exposure  of  person,  in  which  the  defense  is 
made  that  the  exposure  was  unintentional  and  in  which  testimony  is 
introduced  of  other  acts  of  the  accused  similar  to  the  one  charged, 
an  instruction  that  the  jury  cannot  consider  such  testimony  as 
"substantive  evidence  as  to  the  guilt  of  the  defendant,"  but  only 
as  bearing  on  his  intent,  is  not  erroneous.  (Tex.  Cr.)  Harvey  v. 
State,  971. 

14.  PRESUMPTION  in  Criminal  Cases,  When  the  Same  as  In  Civil, 
If  a  presumption,  based  on  the  usual  and  common  experience  of  the 
business  world,  exists  and  is  applicable  to  civil  cases,  it  also  exists 
and  is  applicable  in  criminal  prosecutions.  (Mich.)  People  v. 
Campbell,  417. 

Confessions. 

15.  CONFESSION — ^Determination  of  Voluntariness. — When  a  con- 
fession is  offered  in  evidence  and  the  state  introduces  evidence  that 
it  was  voluntary  and  the  defendant  has  opportunity  of  cross-examina- 
tion, it  is  for  the  court  to  determine  whether  a  prima  facie  showing 
of  voluntariness  has  been  made.  If  the  court  decides  that  such  a 
showing  has  been  made,  and  the  confession  is  admitted,  the  defend- 
ant may  introduce  evidence  that  it  was  not  voluntary.  And  if  the 
evidence  is  conflicting,  the  question  of  voluntariness  is  for  the  jury, 
under  instructions  to  disregard  the  confession,  unless  convinced  that 
it  was  voluntary.     (Utah)     State  v.  Wells,  1059. 

Misconduct  at  Trial. 

16.  CRIMINAL  LAW — Misconduct  at  Trial. — ^In  order  to  consti- 
tute reprehensible  misconduct  in  open  court  of  persons  not  connected 
officially  with   a   criminal   prosecution   sufficient  grounds  for   a   new 
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trial  of  one  against  -whom  a  verdict  of  guilty  has  been  returned, 
there  must  be  some  showing  of  facts  tending  to  establish  prejudice 
to  the  accused,  the  presumption  being  that  the  presiding  judge  has 
taken  such  action  with  reference  to  the  contempt  as  will  fully  pro- 
tect all  the  rights  of  the  party  on  trial.     (Neb.)     Aabel  v.  State,  719. 

17.  CRIMINAL  TBIAL — Misconduct  of  Spectators. — A  Conviction 
of  murder  in  the  first  degree  will  be  reversed,  if  the  trial  judge  per- 
mitted spectators  in  the  courtroom  to  make  frequent  and  hostile 
demonstrations  toward  the  accused  in  evident  disapproval  of  his  only 
defense,  that  of  insanity,  for  the  evident  purpose  of  influencing  the 
jury  against  him.     (Pa.)     Commonwealth  v.  Hoover,  870. 

Former  Jeopardy. 

18.  CRIMINAL  LAW — Former  Jeopardy — Pending  Appeal. — The 
judgment  in  a  case  which  is  pending  on  appeal  will  not  furnish  a 
basis  for  a  plea  of  former  conviction.  (Tex.  Cr.)  Harvey  v.  State, 
971. 

Appeal  and  Reversal. 

19.  CRIMINAL  LAW — ^Reversal  of  Conviction  Because  Against 
Evidence. — The  supreme  court  is  not  authorized  to  reverse  a  judg- 
ment on  the  ground  that  the  verdict  is  flagrantly  against  the  evi- 
dence, or  not  supported  by  sufficient  evidence.  It  is  restricted  to  the 
inquiry  whether  there  was  any  evidence  before  the  jury  conducing 
to  show  guilt.     (Ky.)     Levering  v.  Commonwealth,  192. 

See  Accomplices;  Banks  and  Banking,  2. 

CROPS. 
GROWING  CROPS— When  Pass  With  Land— Parol  Evidence. 

Growing  crops  are  personal  property  which  pass  by  deed  as  appur- 
tenant to  the  realty,  but  they  may  be  severed  therefrom  by  reser- 
vation evidenced  either  by  parol  agreement  or  by  instrument  in 
writing.  The  vendor  may  show  by  parol  evidence  that  such  crops 
were  reserved  from  the  sale  of  the  land.  (Neb.)  Cooper  v.  Ken- 
nedy, 70L 

CURTESY. 
See  Tenancy  in  Common,  L 

DAMAGES. 

For  Personal  Injuries. 

1.  DAMAGES — Measure  of  Recovery  for  Personal  Injuries  to 
Boy. — Where  a  boy  fifteen  years  old  has  his  leg  broken,  and  as  a 
result  is  compelled  to  remain  in  bed  four  months  and  to  walk  on 
crutches  three  months  more,  a  verdict  for  nine  hundred  dollars  is 
not  excessive.     (Ky.)     Palmer  Transfer  Co.  v.  Smith,  295. 

2.  DAMAGES  FOR  PERSONAL  INJURY— Confining  to  Allegar 
tions. — "When  the  plaintiff  in  a  personal  injury  case  avers  the  amount 
of  her  expenses  for  medical  attention  and  the  amount  she  has  lost 
in  wages,  her  recovery  should  be  confined  to  the  allegations.  It  is 
error  to  instruct  the  jury  to  allow  reasonable  compensation  for  med- 
ical expenses  and  for  time  lost.  (Ky.)  South  Covington  etc.  Ry. 
Co.  v.  Baymer,  177. 

3.  DAMAGES — Uniform  Rule  in  Personal  Injury  Cases. — As  far 
as  possible,  some  reasonable  uniformity  in  awards  of  damages  should 
be  observed.     (La.)     Williams  ▼.  W.  R.  Pickering  Lumber  Co.,  365. 

4.  DAMAGES — Measure  of  Recovery  for  Personal  Injuries. — A 
verdict  of  twenty  thousand  dollars  for  the  loss  of  an  arm  and  leg 
by  a  brakeman  should  be  reduced  to  twelve  thousand  dollars.  (La.) 
Williams  v.  W.  E.  Pickering  Lumber  Co.,  365. 
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"For  Injury  to  Animal. 

5.  DAMAGES — Items  of  Eecovery  for  Injury  to  Mule.— Where  a 
mule  is  negligently  injured,  and  dies  after  two  months'  illness,  the 
damages  recoverable  by  the  owner  include  the  value  of  the  animal, 
and  the  expense  of  taking  care  of  it,  and  the  loss  of  its  services 
during  the  illness.     (La.)     Jones  v.  Texas  etc.  Ey.  Co.,  339. 

For  Flooding  Land, 

6.  DAMAGES — Temporary  Structure  Causing  Overflow. — If  a 
structure  which  causes  an  overflow  of  land  during  heavy  rains  is  of 
a  temporary  character,  the  measure  of  damage  is  not  the  difference 
in  the  salable  value  of  the  property,  but  the  diminution  of  the  value 
of  the  use  or  rental  value  of  the  property.  (Ky.)  City  of  Richmond 
V.  Gentry,  255. 

7.  DAMAGES — Permanent  Structure  Causing  Overflow. — ^If  a 
structure  which  causes  an  overflow  of  land  is  of  a  permanent  charac- 
ter, all  damages,  past,  present  and  contingent,  must  be  recovered  in 
one  action.     (Ky.)     City  of  Richmond  v.  Gentry,  255. 

8.  DAMAGES — Permanent  Structure  Causing  Overflow. — If  a 
structure  which  causes  an  overflow  of  land  is  of  a  permanent  charac- 
ter, the  cause  of  action  therefor  accrues  when  the  structure  is  com- 
pleted, or  at  least  when  the  first  injury  is  occasioned.  (Ky.)  City 
of  Richmond  v.  Gentry,  255. 

9.  DAMAGES — Permanent  Structure  Causing  Overflow. — The  one 
action  whieh  the  law  allows  for  the  overflow  of  land  occasioned  by 
a  permanent  structure  must  be  brought  by  the  then  owner  of  the 
land,  and  not  by  his  subsequent  grantee.  (Ky.)  City  of  Richmond 
V.  Gentry,  255. 

10.  DAMAGES — Permanent  Structure  Causing  Overflow. — A  Struc- 
ture which  causes  an  overflow  of  land  is  of  a  permanent  character 
when  it  will  cost  as  much  to  alter  it  so  as  to  obviate  the  difficulty 
as  to  build  it  in  the  first  instance,  and  when  it  is  of  a  durable  char- 
acter evidently  intended  to  last  indefinitely.  A  sewer  under  a  street 
is  a  permanent  structure.     (Ky.)     City  of  Richmond  v.  Gentry,  255. 

See  Death;  Sales. 

DEATH. 

Damages  for  Wrongful  Death. 

1.  DEATH — Measure  of  Damages. — Where  a  Lineman  thirty-six 
years  of  age,  earning  seventy-five  dollars  a  month,  receives  injuries 
from  a  defectively  insulated  electric  wire,  from  which  he  dies  after 
three  months'  intense  suffering,  a  judgment  on  account  of  his  suffer- 
ing and  death  for  twenty-five  thousand  dollars  should  be  reduced 
to  ten  thousand  dollars.  (La.)  Moren  v.  New  Orleans  Ry.  etc.  Co., 
344. 

Recovery  hy  Musband. 

2.  DEATH. — ^Wtere  Blasting  is  Carried  on  in  Such  a  Manner  as 
to  break  the  windows  and  throw  rocks  upon  a  nearby  dwelling,  so 
that  the  wife  of  the  owner  is  frightened  and  made  nervous,  and  takes 
typhoid  fever  and  dies,  the  persons  responsible  for  the  blasting  are 
liable  for  her  death  to  the  husband.  They  are  not  relieved  from 
liability  because  they  could  not  foresee  the  exact  consequences  of 
their  acts.     (N.  C.)     Hunter  v.  Southern  Ry.  Co.,  854. 

3.  DEATH. — A  Husband  may,  as  Administrator,  sue  for  damages 
for  the  wrongful  death  of  his  wife.  (N.  C.)  Hunter  t.  Southern 
Ry.  Co.,  854. 
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Becovery  by  Parent. 

4.  DEATH  or  MINOR  —  Action  "by  Parent  —  Evidence  and 
Damages. — A  parent  may  recover  for  pecuniary  loss  which  it  is 
reasonably  probable  he  may  sustain  by  reason  of  the  death  by  wrong- 
ful act  of  his  minor  child,  and  in  ascertaining  the  amount  of  such 
pecuniary  loss  it  is  not  erroneous  to  receive  evidence  of  the  circum- 
stances of  the  father  and  of  the  age  and  condition  of  his  family: 
Chicago,  E.  I.  &  P.  R.  Co.  v.  Hambel,  2  Neb.  (Unof.)  607,  and 
Chicago,  St.  P.,  M,  &  O.  R.  Co.  v.  Lagerkrans,  65  Neb.  566,  distin- 
guished.    (Neb.)     Crabtree  v.  Missouri  Pac.  Ry.  Co.,  663. 

5.  DEATH  OF  MINOE.— A  Verdict  for  Nineteen  Hundred  Dol- 
lars for  the  death  of  a  child  nine  years  old  is  not  so  excessive  as 
to  justify  the  supreme  court  in  setting  it  aside  or  even  in  requiring 
a  remittitur.     (Neb.)     Crabtree  v.  Missouri  Pac.  Ey.  Co.,  663. 

DECLARATIONS. 

See  Evidence. 
Note. 
Demand,  action,  commencement  of,  when  equivalent  to,  470. 

actual  is  necessary  where  obligation  is  payable  after  demand,  473, 
488. 

bank-notes,  when  necessary  to  maintain  actions  upon,  472. 

by  calls  made  by  receivers  of  corporations,  482,  483. 

by  calls  made  by  trustees  and  assignees  of  corporations,  481,  482. 

for  bailments  of  money,  48.5-486. 

for  legacies,  whether  necessary  to  sustain  action  for,  476. 

for  money  loaned,  whether  necessary,  473. 

for  repayment  of  moneys  paid  upon  void  policies  of  insurance, 
475. 

for  trust  funds,  whether  necessary,  483-485. 

necessity  for  making  within  a  reasonable  time,  489. 

negotiable  instruments  purporting  to  be  payable  upon  or  payable 
without,  469,  470. 

on  attorneys  and  other  agents,  when  necessary  to  support  actions, 
487,  488. 

on  bank-notes,  whether  necessary,  472. 

on  municipal  bonds,  whether  necessary,  473. 

on  subscriptions  to  corporate  stock,  479,  480. 

on  subscriptions  to  corporate  stock  where  calls  are  required,  480. 

right  to  make,  effect  of  upon  the  statute  of  limitations,  489,  490. 

to  support  actions  upon  certificates  of  deposit,  486,  487. 

upon  a  municipal  obligation,  whether  necessary  to  maintain  ac- 
tion upon,  476-479. 

upon  pledges,  whether  necessary  to  actions  to  enforce,  475. 

DEEDS. 

See  Cancellation  of  Deeds;  Vendor  and  Vendee. 

DEFINITIONS. 
See  Words  and  Phrases. 

DEPOSITIONS. 
1.  DEPOSITION— FaUure  of  Clerk  to  Affix  Filing  Mark.— Where 
a  deposition  has  been  actually  delivered  to  the  clerk  of  the  district 
court  for  filing  a  sufficient  length  of  time  before  the  trial,  the  fact 
that  the  clerk  failed  to  place  a  filing  mark  upon  the  wrapper  could 
not  deprive  the  party  filing  of  the  right  to  use  the  deposition.  (Neb.) 
Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaff  Brothers  Mfg.  Co.,  710. 
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2.  DEPOSITION — Answers  not  Sufficiently  Specific. — The  mere 
fact  that  answers  to  certain  cross-interrogatories  in  a  deposition  are 
not  deemed  sufficiently  specific  by  the  propounding  party  does  not 
authorize  the  exclusion  of  the  entire  deposition  as  evidence,  if  the 
questions  are  answered  in  a  general  way  at  least.  (Utah)  Mundt  v. 
Commercial  Nat.  Bank,  1023. 

DEVISE. 

See  Wills. 

DISORDERLY  HOUSE. 

CONSTITUTIONAL  LAW — Injunction  Against  Bawdy-house. 
A  statute  authorizing  an  injunction  against  keeping  a  bawdy-house, 
which  provides  that  the  citizen  suing  out  an  injunction  shall  not  be 
required  to  show  that  he  is  personally  injured  by  the  acts  complained 
of,  is  not  unconstitutional,  nor  is  it  repealed  by  section  3  of  article 
2989,  Revised  Civil  Statutes,  as  amended  by  the  thirty-first  legisla- 
ture.    (Tex,  Cr.)     Ex  parte  Morgan,  996. 

DIVIDENDS. 

See  Corporation,  35-37. 

DIVORCE. 

1.  DIVORCE — ^Liability  of  Husband  for  Wife's  Attorney  Fees. 
An  attorney  employed  by  a  woman  to  procure  a  divorce  cannot 
hold  her  husband  liable  for  his  services,  upon  her  dismissal  of  the 
action  without  the  attorney's  consent,  although  she  has  good  ground 
for  a  divorce.     (Iowa)     Gordon  v.  Brackey,  751. 

2.  ALIMONY — ^Allowance  in  Suit  to  Annul  Marrla-ge. — Tem- 
porary alimony  may  be  allowed  a  wife  in  an  action  by  her  husband 
to  annul  their  marriage  on  grounds  which  she  alleges  are  untrue, 
the  statutes  declaring  that  the  provisions  in  relation  to  divorce 
shall  apply  to  annulment  suits.     (Iowa)     Eicard  v.  Eicard,  762. 

3.  ALIMONY — Reconsideration  at  Subsequent  Term. — A  motion 
to  reconsider  an  order  denying  alimony  may  be  entertained  after  the 
expiration  of  the  term  at  which  the  order  was  made.  (Iowa)  Eicard 
v.  Eicard,  762. 

4.  ALIMONY — Contemirt  in  not  Paying — ^Debtors  of  Husband. — 
Although  a  husband  can  be  proceeded  against  for  contempt  in  not 
paying,  alimony,  his  debtors  cannot  be  so  punished  for  failing  to  pay 
their  debts  into  court  as  ordered  in  the  divorce  proceeding.  (Miss.) 
Carper  v.  Carper,  588. 

EARNINGS. 
See  Husband  and  Wife,  1, 

EASEMENTS. 

1.  EASEMENT — Obstruction  by  Grantor  of  Grantee's  View. — 
If  there  is  no  stipulation  in  a  deed  forbidding  the  grantor  to  use 
the  remainder  of  his  property  in  any  way  he  chooses,  the  grantees 
cannot  complain  that  he  erects  a  blacksmith-shop  on  his  own  lot 
which  obstructs  their  view.     (Ky.)     Morris  v.  Eoberson,  323. 

2.  EASEMENT — Obstruction  of  View. — Oral  Statements,  Made 
by  a  Grantor  before  executing  a  deed  which  does  not  stipulate 
against  his  use  of  the  remainder  of  his  property  as  he  chooses,  are 
not  admissible  in  favor  of  the  grantees  in  their  action  for  damages 
for  the  erection  by  him  of  a  building  obstructing  their  view.  (Ky.) 
Morris  v.  Eoberson,  323. 
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3.  EASEMENT— Whether  Appurtenant  or  in  Gross — Whether  an 
easement  in  a  given  case  is  appurtenant  or  in  gross  is  to  be  deter- 
mined  mainly  by  the  nature  of  the  right  and  the  intention  of  the 
parties  creating  it.  If  it  be  in  its  nature  an  appropriate  and  useful 
adjunct  of  the  land  conveyed,  having  in  view  the  intention  of  the 
grantee  as  to  its  use,  and  there  being  nothing  to  show  tliat  the  par- 
ties intended  it  to  be  a  mere  personal  right,  it  will  be  held  to  be  an 
easement  appurtenant  to  the  land,  and  not  an  easement  in  gross. 
(Web.)     Smith  v.  Garbe,  674. 

4.  EASEMENT — When  Passes  by  Conveyance. — An  easement  ap- 
purtenant to  land  will  pass  by  a  conveyance,  although  the  words 
"with  the  appurtenances"  are  not  used.     (Neb.)     Smith  v.  Garbe,  674. 

5.  EASEMENT.— Culver  v.  Garbe,  27  Neb.  312,  43  N.  W.  237, 
reaffirmed  and  held  to  be  decisive  of  the  rights  of  the  parties  in  this 
case.     (Neb.)     Smith  v.  Garbe,  674. 

Note. 

Easements,  affirmative  and  negative  defined,  683. 
apparent  and  continuous  defined,  683. 

appurtenant,  ancillary  and  secondary,  when  founded  in  grant,  694. 
appurtenant  are  presumed  to  be  founded  upon  a  lost  grant,  686. 
appurtenant,  cessation  of,  692. 
appurtenant,  covenants  creating,  689,  690. 
appurtenant,  creation  of,  modes  of,  686,  687. 

appurtenant,  creating  by  covenant  operating  as  a  grant,  689,  690. 
appurtenant,  creating  by  deed  poll,  690. 
appurtenant,  creating  by  express  grant,  689. 
appurtenant  defined,  684. 

appurtenant,  exceptions  and  reservations  creating,  690,  691. 
appurtenant,  frauds,  statute  of,  effect  of  upon  the  creation  of,  692. 
appurtenant,  homestead,  creation  of  as  against,  689. 
appurtenant,  husband  cannot  create  in  wife's  separate  property,. 

689. 
appurtenant,  implied,  foundation  of,  695. 
appurtenant,  implied  grant  of,  693. 
appurtenant,  modes  of  creating,  689. 
appurtenant,  necessity  as  an  element  of  implied  grants  of,  695, 

696. 
appurtenant,  parol  relation  of,  692. 
appurtenant,  subdivision  of  dominant  tenement,  effect  of  upon, 

694,  695. 
appurtenant,  tenant  in  common  cannot  create,  687. 
appurtenant,  tests  of,  685. 
appurtenant,  the  courts  favor,  685. 
appurtenant,  transfer  of  by  the  transfer  of  the  property  to  which 

attached,  693,  694. 
appurtenant,  what  pass  by  a  grant  of  the  land,  693,  694. 
classification  of,  682. 
creation  of  by  selling  platted  lands  or  lands  divided  into  lots  and 

blocks,  699. 
creation  of  by  statute,  700. 
definitions  of,  681-685. 
essential  qualities  of,  682. 
in  gross,  defined,  683. 
licenses,  difference  between  and,  684. 
life  tenant,  whether  can  create,  687. 

modes  of  distinguishing  between  different  classes  of,  685, 
natural  rights  distinguished  from,  684. 
necessity  for,  what  amounts  to,  698. 
nonapparent  and  noncontinuous  defined,  683,  684. 
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Easements,  notice  of,  what  amounts  to  and  necessity  for,  700. 

quasi  defined,  684. 

statutes  creating,  700. 

trespassers  cannot  create,  688. 

•ways  of  necessity,  implied  grants  of,  697. 

ways  of  necessity,  modification  of  in  making  partition,  698. 

whether  assignable  or  inheritable,  683. 

who  may  create,  687. 
Ejectment  by  Executor  or  Administrator,  against  heirs  of  decedent, 
what  necessary  to  sustain,  83. 

facts  under  which  may  be  maintained,  83,  84. 

general  rules  respecting,  82. 

pending  administration  of  the  estate,  85. 

personal  estate,  insufficiency,  whether  necessary  to  sustain,  83. 

power  of  sale,  whether  authorizes  the  maintenance  of,  84. 

previous  order  of  court,  when  necessary  to  action  for,  83. 

ELECTION,  DOCTRINE  OF. 

See  Wills,  13. 

ELECTEICITT. 

1.  ELECTEICITT  —  Imperfect  Insulation — Noncompliance  With 
Ordinance. — The  city  of  New  Orleans  has  declared,  by  ordinance,  that 
"electric  light  and  power  conductors  shall  be  secured  to  insulating 
fastenings  and  covered  with  an  insulation  which  is  waterproof  and 
not  easily  abraded.  Whenever  such  insulation  becomes  impaired,  it 
shall  be  renewed  immediately."  The  use  in  the  streets  of  New 
Orleans  upon  electric  conductors,  carrying  dangerous  currents,  of  a 
cheap  insulation,  which,  when  new,  is  almost,  and  within  a  few 
months  becomes  absolutely,  worthless,  is  worse  than  no  pretense  of 
compliance  with  this  ordinance,  since  it  holds  out  an  assurance  of 
compliance  upon  which  the  uninformed  may  be  led  to  rely,  and 
thereby  led  to  sudden  death.  (La.)  Moren  v.  New  Orleans  Ky.  etc. 
Co.,  344. 

2.  ELECTRICITY  —  Imperfect  Insulation — Noncompliance  With 
Ordinance. — Where  a  corporation  makes  use  of  electric  wires  carry- 
ing dangerous  currents  in  the  streets  of  a  city,  under  an  ordinance 
requiring  effective  insulation,  it  is  not  a  sufficient  answer  to  the 
charge  of  failure  to  comply  with  its  obligation,  and  to  a  demand  far 
damages  for  injury  and  death  resulting  from  such  failure,  for  it  to 
say  that  such  insulation  is  unnecessary  and  expensive,  and  that  other 
persons  and  other  contractors  have  no  reason  for  coming  in  contact 
with  its  wires.  The  necessity  is  determined  by  the  ordinance,  which 
is  intended  for  the  protection  of  persons  who  may  come  in  contact 
with  such  wires  without  reasoning  upon  the  subject,  through  acci- 
dent, ignorance,  inadvertence  or  prudence.  (La.)  Moren  v.  New 
Orleans  &j.  etc.  Co.,  344. 

EMPLOYER'S  LIABILITY. 

See  Master  and  Servant. 

EQUITY. 
1.  EQUITY — Jurisdiction  to  Afford  Complete  Relief. — When  a 
court  of  equity  once  acquires  jurisdiction  of  a  cause,  it  will  not  relax 
its  grasp  on  the  res  until  it  has  avoided  a  multiplicity  of  suits  by 
doing  full  justice  between  the  parties.  It  will  not  content  itself  in 
this  regard  by  any  half-way  measures.  It  will  not  declare  that  a 
party  has  been  defrauded  of  his  rights,  and  then  turn  him  away  to 
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assert  them  in  another  forum.     (Mo.)     School  District  No.  1  v.  Holt, 
€51. 

2.  EQUITY — Jurisdiction  to  Protect  Future  Rights  In  Personalty. 
Equity  will  protect  by  quia  timet  a  future  right  of  enjoyment  in 
personal  property  in  danger  of  loss  or  deterioration  in  the  hands  of 
a  person  entitled  to  its  present  possession.  (Ala.)  Underwood  v. 
Underwood,  61. 

3.  EQUITY — Multifariousness. — A  Bill  for  Partition  and  to  re- 
move a  cloud  from  the  title  is  not  multifarious.  (Ala.)  Fies  v. 
Kosser,  57. 

4.  EQUITY. — ^When  a  Case  Is  Submitted  on  Bill  and  Answer,  all 
the  averments  of  the  answer  are  taken  as  true.  (Md.)  Aetna  In- 
demnity Co.  V.  Baltimore  etc.  Ey.  Co.,  389. 

See  Cancellation  of  Instruments;  Eeformation  of  Instruments;  Wills, 

19,  20. 

EVIDENCE. 

In  General. 

1.  EVIDENCE. — Courts  Take  Judicial  Notice  of  acts  of  incor- 
poration for  the  purposes  of  construction.  (R.  I.)  Greenough  v. 
ir'olice  Commrs.,  953. 

2.  EVIDENCE. — The  Declarations  of  an  Agent  are  not  Admis- 
sible against  his  principal  if  not  made  at  the  time  of  the  transaction 
in  question  so  as  to  constitute  them  a  part  of  the  res  gestae.  (N.  C.) 
Calvert  v.  Alvey,  847. 

3.  EVIDENCE — Expert  Opinion  as  to  Machinery. — A  witness 
who  has  qualified  as  an  expert  machinist  with  reference  to  the  set- 
ting up  and  operation  of  engines  and  boilers  may  give  his  opinion 
that  an  engine  and  boiler  were  properly  set  up.  (Ala.)  W.  T. 
Adams  Machine  Co.  v.  Turner,  28. 

4.  EVIDENCE — Province  of  Court  and  Jury. — When  the  testi- 
mony is'  not  in  itself  impossible,  is  not  at  variance  with  any  proved 
or  admitted  facts,  or  with  ordinary  experience,  and  comes  from 
witnesses  whose  candor  there  is  no  apparent  ground  for  doubting, 
the  jury  is  not  at  liberty  to  indulge  in  a  capricious  disbelief.  If 
they  do  so,  it  is  the  duty  of  the  court  to  set  aside  the  verdict. 
And  where  that  is  the  case,  the  court  may  refuse  to  submit  it  at  all 
and  direct  a  verdict  accordingly.  (Pa.)  Schley  v.  Susquehanna  etc. 
K.  R.  Co.,  906. 

5.  EVIDENCE — Harmless  Error  in  Rejecting. — A  party  is  not  in- 
jured by  a  ruling  not  permitting  a  witness  to  answer  questions,  if  he 
and  another  witness  are  afterward  permitted  without  objection  to 
testify  to  the  facts  which  were  sought  to  be  elicited  by  these  ques- 
tions.    (Md.)     Deland  Min.  etc.  Co.  v.  Hanna,  404. 

6.  EVIDENCE. — Presumptions  of  Law  Derive  Their  Force  from 
the  law  or  jurisprudence,  not  from  logic  or  probability.  (Utah) 
State  v.  Wells,  1059. 

7.  EVIDENCE — Delay  in  Striking  Out. — ^In  an  Action  for  Per- 
sonal Injuries  from  an  assault  which  the  plaintiff  claims  resulted  in  a 
fracture  of  the  skull  causing  him  to  stammer,  a  delay  of  five  days, 
in  striking  out  and  removing  from  the  consideration  of  the  jury  tes- 
timony of  physicians  which  does  not  connect  the  fracture  with  the 
assault  or  show  that  the  stammering  resulted  from  the  fracture  is 
prejudicial  error.     (Mich.)       Sulkowski  v.  Zynda,  414. 

Circumstantial  Evidence, 

8.  CIRCUMSTANTIAL  EVIDENCE  —  Presumption  of  Circum- 
stances.— When   circumstantial   evidence   is   relied   upon,   the   circum- 
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stances  must  themselves  be  proved  and  not  presumed.  (Utah)  State 
V.  Wells,  1059. 

9.  CIRCUMSTANTIAL  EVIDENCE.— When  a  Fact  Which  is  an 

Essential  element  to  constitute  a  crime  is  sought  to  be  proved  by 
circumstances  alone,  it  is  not  enough  that  the  conclusion  sought  to 
be  proved  may  be  inferred  therefrom,  but  they  must  also  be  incon- 
sistent with  every  other  reasonable  conclusion.  (Utah)  State  v. 
Wells,  1059. 

Book  Entries. 

10.  EVIDENCE. — Entries  Made  by  One  Partner  in  the  Firm  Books 
are  not  admissible  in  an  action  by  the  partnership  to  recover  the 
price  of  goods  sold  by  it.  (Md.)  Deland  Min.  &  Mill.  Co.  v.  Hanna, 
404. 

Farol  Afeeting  Writing, 

11.  EVIDENCE — ^Parol  to  Vary  Writing— Person   not   a  Party. — 

Where  the  controversy  is  between  a  party  to  a  written  contract  and 
one  who  is  neither  a  party  nor  a  privy  to  it,  the  rule  excluding 
parol  evidence  tending  to  vary,  modify  or  contradict  the  writing 
does  not  apply:  First  Nat.  Bank  v.  Tolerton  &  Stetson  Co.,  5  Neb. 
(Unof.)  43.     (Neb.)     Heisler  Pumping  Engine  Co,  v.  Baum,  660. 

12.  EVIDENCE — Parol  to  Vary  Writing— Exception  to  Rule. — 
Exceptions  to  the  rule  which  excludes  parol  evidence  varying  or  con- 
tradicting a  complete  and  unequivocal  written  contract  are  recognized 
only  when  clearly  necessary  and  proper,  because  of  their  natural  tend- 
ency, to  invite  perjury  and  fraud  and  to  deprive  formal  agreements 
of  their  certainty.     (Minn.)     Graham  v.  Savage,  527. 

13.  EVIDENCE — ^Parol  to  Vary  Writing — General  Rule. — Ordina- 
rily when  a  written  contract  is  made  and  delivered,  and  nothing  re- 
mains to  complete  its  execution,  parol  evidence  is  inadmissible  to 
prove  an  understanding  that  it  should  not  be  operative  according  to 
its  terms.  McCormick  Harvesting  Machine  Co.  v.  Wilson,  39  Minn. 
467,  followed  and  applied.     (Minn.)     Graham  v.  Savage,  527. 

14.  EVIDENCE — ^Parol  to  Vary  Writing— Exception  to  Rule. — The 
law  has  recognized  as  an  admitted  exception  to  this  rule  that  no  legal 
obligation  is  created  by  a  document  which  concerns  merely  transac- 
tions of  friendship  and  the  like,  as  in  an  instrument  executed  to  con- 
sole a  dying  person  or  to  calm  a  lunatic.  (Minn.)  Graham  v. 
Savage,  527. 

15.  EVIDENCE— Parol  to  Vary  Writing— Exception  to  Rule. — This 
exception  does  not  permit  parol  evidence  to  be  introduced  to  show 
that  what  purported  to  be  a  complete  written  contract  is  in  effect 
a  sham,  and  is  designed  to  be  used  for  purposes  of  deceit  and  fraud. 
(Minn.)     Graham  v.  Savage,  527. 

16.  EVIDENCE — ^Parol  to  Show  That  Writing  was  not  to  be  Ob- 
served.— A  contract  admitted  to  be  a  legal  act  cannot  be  shown  by 
words  of  mouth  to  have  been  agreed  not  to  be  observed  according  to 
its  terms.     (Minn.)     Graham  v.  Savage,  527. 

17.  EVIDENCE — Parol  to  Show  That  Writing  was  not  to  be  Ob- 
served.— Plaintiff  sought  to  recover  from  defendant  commissions  for 
"placing  and  sale  of  its  capital  stock."  Defendant  admitted  employ- 
ment of  plaintiff  as  a  "stock  solicitor  and  salesman  for  the  stock,"  in 
accordance  with  the  written  agreement  to  pay  the  "agent  as  commis- 
sion on  all  sales  made  and  closed  by  agent  [a  given  per  cent]  of  the 
amount  of  purchase  price  of  each  sale  of  stock  made  and  closed  by 
agent."  Plaintiff  was  permitted  to  amend,  so  as  to  allege  "that  in 
place  of  a  sale  the  taking  of  the  subscriptions  for  stock  was  the  con- 
tract," and  to  show  by  parol  that  jjlaintiff  had  executed  the  written 
agreement  as  a  matter  of  friendship  for,  or  accommodation  to,  do- 


1148  Index— Vol.  136. 

fendant,  liecaxise  defendant  "wanted  to  show  the  other  stock  salesmen 
that  [plaintiff]  was  drawing  no  more  than  they."  It  is  held  that  it 
was  reversible  error  to  receive  such  oral  proof  over  defendant's  ob- 
jection.    (Minn.)     Graham  v.  Savage,  527. 

18.  EVIDENCE— Parol  Contract  Affecting  Prior  Writing.— Where 
a  contract  is  signed  and  sealed  by  one  party,  but  signed  without  a 
seal  by  the  other,  in  an  action  thereon  at  law  against  the  latter,  a 
subsequent  agreement  between  the  parties  affecting  his  liability  is 
available  as  a  defense  and  is  admissible  in  evidence.  (Md.)  Balti- 
more Pearl  Hominy  Co.  v.  Linthicum,  383. 

See  Abortion;  Accomplices;  Criminal  Law;  Bape. 
Note. 

Evidence,  admissions  obtained  by  unlawful  acts,  162. 
admissibility  of,  tests  of,  135. 
articles  taken  from  prisoner  under  arrest,  154. 
compelling  acts  for  the  purpose  of  identifying  the  accused,  151, 

152. 
compulsion  in  making  footprints,  146. 
compulsion  to  produce,  what  amounts  to,  146. 
compulsion  to  produce,  what  forbidden,  145,  146. 
compulsory  disclosure  of,  what  forbidden,  147,  148. 
confession  obtained  by  artifice  or  fraud,  162. 
confessions  drawn  out  by  improper  threats  or  inducements,  148, 

149. 
constitutional  law,  compelling  persons  to  be  photographed,  152. 
constitutional  law,  guaranties  against    unreasonable  search    and 

seizure,  when  render  testimony  inadmissible  because  procured 

by,  153-161. 
constitutional  law,  guaranties  that  no  person  shall  lie  compelled 

to  give  against  himself,  145. 
constitutional  law,  papers  obtained  as  the  result  of  unreasonable 

search  and  seizure,  158. 
constitutional    law,   protecting   witness    against    self-crimination, 

144-153. 
constitutional  law,  search  and  seizure,  provisions  against,  purpose 

of,  160. 
constitutional  law,  testifying  against  one's  self,  exhibiting  parts 

of  person,  when  is  not,  151. 
constitutional  law,  testifying  against  one's  self,  standing  up  for 

identification  is  not,  151. 
constitutional  law,  testifying  against  one's  self  under  cross-exam^ 

ination,  151. 
constitutional  law,  testifying  against  one's  self,  what  amounts  to 

compelling,  151. 
constitutional  law,  waiver  of  privilege  of  witness,  what  amoutits 

to,  152,  155. 
discovered  by  officers  in  the  execution  of  process,  146. 
duces  tecum,  immunity  from  proceedings  under  subpoena,  145. 
documents  and  other  chattels,  incriminatory,  protection  against 

producing,  145. 
footprints,  evidence  of,  when  inadmissible  on  account  of  the  man- 
ner of  procuring,  146,  147. 
fraud  in  obtaining  does  not  render  inadmissible,  136,  139. 
in  civil  and  criminal  cases,  rules  of,  when  the  same,  162, 
incriminating  documents,  demands  for  production  of,  151. 
incriminatory  obtained  by  unreasonable  search  and  seizure,  155. 
letters  taken  without  authority  of  law,  139,  140,  150. 
manner  of  obtaining  generally  cannot  be  taken  notice  of  by  the 

courts,  137,  138. 
misconduct  of  officers  in  obtaining,  140,  150. 
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Evidence  obtained  by  a  detective  by  stratagem,  150. 

obtained  by  compelling  the  defendant  to  exhibit  himself  to  the 
jury,  147. 

obtained  by  opening  sealed  packages  in  the  mail,  151. 

obtained  by  strategy  and  fraud,  136,  139. 

obtained  by  taking  from  the  defendant's  desk,  140,  141. 

obtained  by  taking  property  from  accused  without  warrant,  136. 

obtained  by  the  violation  of  law,  150,  161. 

obtained  by  unlawful  search  of  the  person  of  the  accused,  138,  139. 

obtained  by  unlawful  searches,  136. 

obtained  by  unlawful  use  of  process,  147. 

obtained  by  unreasonable  search  and  seizure,  what  is  not,  153-161. 

obtained  in  violation  of  constitutional  privileges,  143. 

obtained  in  violation  of  ethical  principles,  136, 

privilege  against  proceeding  against  one's  self,  144-153. 

reasons  for  holding  that  illegality  in  obtaining  does  not  render  in- 
admissible, 142. 

search,  obtaining  by  unlawful,  139,  140,  153,  154. 

search  of  person  and  search  of  property,  distinction  between,  155. 

self-criminating,  constitutional  provisions  respecting,  143,  144. 

self -crimination,  what  is  admissible  because  of,  151,  152. 

taken  from  prisoner  in  making  arrest,  154. 

trespass,  obtained  by  the  commission  of,  161. 

wrongfully  obtained,  classification  of,  137. 

wrongfully  obtained,  general  rule  respecting  admissibility  of,  137. 

wrongfully  obtained,  illustrations  of,  136. 

EXCHANGE  OF  LANDS. 

See  Specific  Performance,  3,  4. 

EXECUTION. 

1.  EXECUTION— Validity  of  Writ  on  Two  Papers.— The  law 
does  not  require  an  execution  to  be  on  one  sheet  of  paper,  and  if 
written  on  two,  does  not  direct  how  they  shall  be  fastened  together. 
The  writ  gets  its  validity  from  the  authority  issuing  it,  and  from 
what  is  written  on  it  and  not  by  virtue  of  the  mode  in  which  the 
sheets  are  fastened  together.     (Ala.)     Glover  v.  Bass,  22. 

2.  EXECUTION— Writ  on  Two  Papers  Pinned  Together. — An  ex- 
ecution is  not  invalid  because  on  two  papers  pinned  together,  one 
being  the  writ  proper  and  the  other  the  bill  of  costs  bearing  the 
necessary   indorsements.     (Ala.)     Glover    v.   Bass,    2E. 

See  Judicial  Sale. 
Note. 
Execution  Sales,  auctioneer  employed  to  conduct  cannot  bid  at,  793. 

by  sheriffs  and  constables  directly  to  themselves,  but  consented 
to  by  the  parties,  791. 

by  sheriffs  and  constables  directly  to  themselves,  whether  void, 
791. 

by  sheriffs  and  constables  secretly  in  their  own  interests,  691. 

deputy  sheriffs,  right  of  to  bid  at,  792. 

sheriffs  and  constables  conducting  cannot  act  as  agents  for  pur- 
chasers, 792. 

sheriffs  and  constables  conducting  and  selling  to  a  corporation 
of  which  they  are  stockholders,  793. 

sheriffs  and  constables,  deputies  and  other  agents  of,  whether  may 
purchase  at,  792. 

sheriffs  and  constables  purchasing  to  protect  their  own  interests, 
793. 

to  or  in  the  interest  of  officers  conducting  them,  790. 

turnkey  and  assistant  jailers  may  purchase  at,  792. 
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executors  and  administrators. 

Possession  and  Recovery  of  Land. 

1.  AN  ADMINISTRATOR  MAY  MAINTAIN  EJECTMENT 
Against  Heirs  only  when  necessary  for  the  purpose  of  administration, 
and  by  showing  the  necessity,  and  such  state  of  facts  as  is  provided 
by  statute.     (Ala.)     Mayer  v.  Kornegay,  79. 

2.  ADMINISTRATOR — Right  to  Possess,  Recover  or  Sell  Land. — 
An  administrator  has  no  estate  or  title  in  the  lands  of  the  decedent. 
He  has  only  the  right,  given  exclusively  by  statute,  to  intercept  the 
rents  in  certain  cases  for  certain  purposes,  to  recover  the  land  for  this 
purpose,  to  sell  it  if  necessary  to  pay  debts  of  the  decedent,  and  in 
some  cases  to  sell  for  distribution.     (Ala.)     Mayer  v.  Kornegay,  79. 

3.  AN  ADMINISTRATOR  CANNOT  RECOVER  LAND  from  the 
Heirs  without  showing  the  necessity,  or  the  contingency,  or  the  hap- 
pening of  the  event  for  which  the  statute  authorizes  him  to  maintain 
such  action.     (Ala.)     Mayer  v.  Kornegay,  79. 

4.  ADMINISTRATOR — Ejectment  Against  Heirs. — The  Burden  of 
Proof  is  upon  an  administrator,  in  his  action  of  ejectment  against 
heirs,  to  show  the  necessity  of  recovering  the  land,  or  to  bring  himself 
within  the  provisions  of  the  statute.     (Ala.)     Mayer  v.  Kornegay,  79. 

Debts  and  Charges  on  Land. 

5.  ESTATE  OF  DECEDENT — Debts  as  Charge  on  Land.— The 
debts  of  a  decedent  are  not  necessarily  a  charge  upon  his  land. 
(Ala.)     Mayer  v.  Kornegay,  79. 

6.  ESTATE  OF  DECEDENT.— The  Debts  Contracted  by  an  Ad- 
ministrator are  never  a  charge  upon  the  lands  of  the  estate.  (Ala.) 
Mayer  v.  Kornegay,  79. 

7.  ESTATE  OF  DECEDENT. — The  Debts  Charged  upon  the  Lands 
of  the  estate  of  a  decedent  must  be  such  as  were  incurred  by  him. 
(Ala.)     Mayer  v.  Kornegay,  79. 

8.  ESTATE  OF  DECEDENT. — Debts,  to  be  a  Charge  on  the  Land 
of  the  estate  of  a  decedent  must  be  in  excess  of  the  value  of  the 
personal  property.     (Ala.)     Mayer  v.  Kornegay,  79. 

Conclusiveness  of  Judgment  in  Probate. 

9.  PROBATE  COURT — Conclusiveness  of  Judgment. — The  judg- 
ment of  a  probate  court  that  debts  are  not  a  charge  upon  land  of  a 
decedent,  and  that  it  should  not  be  sold  to  pay  them,  is  conclusive  if 
not  appealed  from.     (Ala.)     Mayer  v.  Kornegay,  79. 

Note. 

Administrators  and  Executors,  action  by  to  perfect  title  to  the  lands, 
82. 

estate  or  title  of  in  the  lands  of  the  decedent,  81. 

lands  of  decedent,  power  of  over,  81,  82. 

lands,  title  of  in  is  dependent  on  legislation,  82. 

lands,  title  of  to,  81,  82. 

lands,  title  to,  when  vests  in,  82. 

possession  of  lands  of  decedent,  to  what  extent  entitled  to,  82. 

title  to,  heirs,  when  subject  to  the  rights  of,  82. 
See  Judicial  Sales. 

EXEMPTIONS. 
1.  EXEMPT  PROPERTY — Limitation  or  Action  for  Seizing. — An 
action  against  a  judgment  debtor  for  directing  the  sale  of  exempt 
property  is  governed  by  the  statutory  provision  that  an  action  for 
taking  personal  property  must  be  commenced'  within  three  years,  but 
an   action   against   the   sheriff   for   making   the    seizure    and   sale   is 
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governed  by  the  statute  providing  that  actions  against  a  sheriff  upon 
a  liability  incurred  by  doing  an  act  in  his  official  capacity  must  be- 
commenced  within  two  years.     (Utah)     Snow  v.  West,  1047. 

2.  EXEMPTION — ^Debtor  not  Head  of  Family. — Where  a  statute 
provides  that  "the  following  property  is  exempt  from  execution  ex- 
cept as  herein  otherwise  specially  provided:  (1)  Chairs,  tables  and 
desks  to  the  value  of  two  hundred  dollars,  and  the  library  belonging 
to  the  judgment  debtor;  also  musical  instruments  in  actual  use  in 
the  family;  (2)  necessary  household,  table,  and  kitchen  furniture 
belonging  to  the  judgment  debtor,  to  the  value  of  three  hundred  dol- 
lars"— the  exemptions,  with  the  exception  of  the  musical  instruments,, 
are  for  the  benefit  of  the  debtor,  whether  or  not  he  is  the  head  of  the 
family.     (Utah)     Snow  v.  West,  1047. 

3.  EXEMPT  PROPERTY— Wrongful  Sale — Estoppel  by  Receiv- 
ing Proceeds. — A  judgment  debtor,  by  accepting  the  surplus  proceeds 
realized  from  the  sale  of  his  exempt  property  under  execution,  when 
tendered  by  the  officer,  is  not  estopped  from  maintaining  an  action 
for  damages  for  the  unlawful  seizure  and  sale.  The  payment  of  the 
surplus  simply  liquidates  the  damages  to  that  extent.  (Utah)  Snow 
v.  West,  1047. 

FELLOW-SERVANTS. 
See  Master  and  Servant,  9-13. 

FORGERY. 

1.  EVIDENCE,  When  Admissible  as  Showing  Intent. — In  a  prose- 
cution for  the  forgery  of  the  note  of  a  third  person,  which  it  is  falsely 
claimed  had  been  given  for  money  loaned  by  the  accused  for  his 
client,  evidence  that  the  money  received  by  the  accused  to  enable 
him  to  make  the  supposed  loan  had  never  been  returned  is  admissible 
as  bearing  on  the  question  of  intent  in  doing  what  he  did.  (Mich.) 
People  v.  Campbell,  417. 

2.  FORGERY  Thougb  the  Instrument  Forged  Never  Left  the  Pos- 
session of  the  Forger. — If  a  promissory  note  is  forged  and  always  re- 
tained in  the  possession  of  the  forger  for  the  purpose  of  deceiving 
a  client  if  she  demanded  evidence  of  the  loan  which  the  accused 
professed  to  have  made  for  her  to  the  person  whose  name  is  forged, 
and  of  covering  and  concealing  facts  falsely  represented  to  exist  in 
getting  the  money  to  make  the  pretended  loan,  then  forgery  is  com- 
mitted with  intent  to  defraud  though  the  note  never  left  the  posses- 
sion of  the  forger.     (Mich.)     People  v.  Campbell,  417. 

3.  TIME  of  the  Execution  of  a  Writing — Presumption  Arising 
from  Its  Date. — Though  a  note  is  forged,  it  will  be  presumed,  in  a 
prosecution  for  the  forgery,  to  have  been  forged  on  the  day  it  is 
dated.     (Mich.)     People  v.  Campbell,  417. 

See  Banks  and  Banking,  4;  Bills  and  Notes,  9,  10. 

FORMER  JEOPARDY. 

See   Criminal   Law,    18. 

FRANCHISES. 
CORPORATION. — The  Term  "Franchise"  has  Various  Significa- 
tions, both  in  a  legal  and  a  popular  sense,  and  has  especially  two 
well-defined  meanings;  one  pertaining  to  what  is  called  the  "primary 
franchise,"  the  right  to  exist  as  a  corporation,  and  the  other  to  the 
different  rights,  privileges  and  powers  obtained  and  exercised  by  the 
corporation  which  are  not  a  prerequisite  to  corporate  existence,  such 
as  the  right  to  occupy  streets  and  public  places  for  the  operation  of 
a  system  of  water  or  gas  works,  electrical  lighting  plants,  railroads* 
and  the  like.  (Utah)  Cooper  v.  Utah  Light  etc.  Co.,  1075. 
See  Corporations,  21-32. 
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FRAUDS,  STATUTE  OP. 
In  General. 

1.  STATUTE  OF  FRAUDS — Contract  to  Construct  Ditch. — A  con- 
tract by  which  two  men  agree  together  to  construct  a  ditch  upon 
the  land  of  a  third  party  is  not  a  contract  for  an  interest  in  land, 
and  is  not  within  the  third  section  of  the  statute  of  frauds.  (Neb.) 
Meese  v.  Nixon,  717. 

2.  STATUTE  OF  FRAUDS.— A  Verbal  Contract  of  Employment 
for  one  year,  to  begin  in  the  future,  is  unenforceable.  (Miss.)  Fer- 
tilizer &  Mfg.  Co.  V.  Eeneau,  607. 

Memorandum  and  Signature. 

3.  STATUTE  OF  FRAUDS — Signature  of  Party  to  be  Charged.— 
A  memorandum  to  satisfy  the  statute  of  frauds  must  be  signed  by  the 
party  to  be  charged.     (Miss.)     Fertilizer  &  Mfg.  Co.  v.  Eeneau,  607. 

4.  STATUTE  OF  FRAUDS— Memorandum  must  Contain  Material 
Features. — A  memorandum  to  satisfy  the  statute  of  frauds  must  in- 
clude all  the  material  features  of  the  agreement,  so  that  no  resort  to 
parol  testimony  is  necessary,  further  than  to  show  the  situation  of  the 
parties  and  the  application  of  the  terms  employed  in  the  writing  to 
the  subject  matter  under  consideration.  (Miss.)  Fertilizer  &  Mfg. 
Co.  V.  Eeneau,  607. 

5.  STATUTE  OF  FRAUDS — Several  Distinct  Writings. — A  memo- 
randum may  consist  of  several  distinct  writings,  if  they  are  so  related 
that  the  particular  paper  signed  by  the  party  to  be  charged  can  be 
held  to  be  an  approval  of  other  documents  in  which  the  terms  of  the 
contract  are  set  forth,  even  though  such  other  writings  are  signed  by 
others.     (Miss.)     Fertilizer  &  Mfg.  Co.  v.  Eeneau,  607. 

6.  STATUTE  OF  FRAUDS— Writings  Executed  After  Breach  of 
Contract. — A  memorandum  satisfying  the  statute  of  frauds  may  be 
executed  after  a  breach  of  the  contract.  But  in  such  a  case,  when  the 
party  not  sought  to  be  charged  states  the  terms  of  the  contract  in 
writing,  the  other  party  must  manifest  his  assent  thereto  in  some 
manner  which  clearly  evidences  his  acquiescence  in  the  statement. 
(Miss.)     Fertilizer  &  Mfg.  Co.  v.  Eeneau,  607. 

7.  STATUTE  OF  FRAUDS — Separate  Writings  After  Breach  of 
Contract. — Where  an  employe  under  a  verbal  contract,  after  he  has 
been  discharged,  writes  a  letter  to  his  employer  setting  forth  the  terms 
of  the  contract,  and  the  employer  replies  in  a  letter  stating  among 
other  things:  "As  for  the  talk  I  had  with  you  when  you  applied  for 
the  position,  I  expected  much  from  you.  That  is  why  I  offered  you 
a  large  salary" — this  reply  is  not  an  assent  to  or  an  adoption  of  the 
employe's  statement,  and  the  two  letters  do  not  constitute  a  memo- 
randum sufficient  to  satisfy  the  statute  of  frauds.  (Miss.)  Fertilizer 
&  Mfg.  Co.  V.  Eeneau,  607. 

FRAUDULENT  CONVEYANCES. 

In  General. 

1.  FRAUDULENT  CONVEYANCE.— A  Mortgagee  may  Attack 
a  fraudulent  conveyance  made  by  the  mortgagor, .  rather  than  en- 
force his  security,  and  the  grantee  has  no  right  to  complain.  (Ala.) 
Allen  V.  Pierce,  92. 

2.  FRAUDULENT  CONVEYANCE— Assignee  of  Creditors.— It 
is  immaterial  what  consideration  the  complainant  in  a  bill  to  set 
aside  a  fraudulent  conveyance  paid  for  the  debt  sued  on.  (Ala.) 
Allen  V.  Pierce,  92. 

3.  FRAUDULENT  CONVEYANCE— Subsequent  and  Existing 
Creditors. — A  conveyance  intended  to  defraud  future  creditors  is 
voidable  as  to  both  them  and  existing  creditors.  (Ala.)  Allen  v. 
Pierce,  92. 
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4.  FEAUDUIiENT  CONVEYANCE.— Knowledge  of  or  Participa- 
tion in  by  the  Grantee  of  fraud  of  the  grantor  is  essential  to  set 
aside  or  vacate  a  deed  because  fraudulent  as  against  creditors. 
(N.  C.)     Calvert  v.  Alvey,  847. 

5.  FRAUDULENT  CONVEYANCE— Knowledge  of  Trustee.— The 
knowledge  of  or  participation  in  fraud  by  the  trustee  in  a  deed  of 
trust  securing  a  single  debt,  who  is  merely  the  temporary  repository 
of  the  legal  title  with  no  active  duties  to  perform  except  in  the 
event  of  foreclosure,  is  not  imputed  to  the  cestui  que  trust.  (N.  C.) 
Calvert  v.  Alvey,  847. 

6.  FRAUDULENT  CONVEYANCE— Securing  Bona  Fide  Debt.— 
It  is  not  fraudulent  for  a  creditor  to  secure  a  bona  fide  existing  in- 
debtedness.    (N.  C.)     Calvert  v.  Alvey,  847. 

7.  FRAUDULENT  CONVEYANCE— Evidence.— In  an  Action  to 
Set  Aside  a  fraudulent  trust  deed  and  a  sale  thereunder,  brought  by 
the  assignee  of  judgments  recovered  by  the  receiver  of  a  bank,  the 
books  of  the  bank  are  not  admissible  as  against  the  purchaser,  in  the 
absence  of  any  showing  of  agency  or  privity.  (N.  C.)  Calvert  v. 
Alvey,  847. 

8.  FRAUDULENT  CONVEYANCE— Burden  of  Proof.— In  an  ac- 
tion to  set  aside  a  trust  deed,  given  to  secure  a  loan  made  by  the 
cestui  que  trust,  on  the  ground  of  the  grantor's  fraud,  the  burden 
of  proof  is  not  on  the  cestui  que  trust  to  show  the  bona  fides  of  the 
transaction,  there  being  no  ties  of  kinship  or  fiduciary  relation  be- 
tween the  parties.     (N.  C.)     Calvert  v.  Alvey,  847. 

Kusband  and  Wife. 

9.  FRAUDULENT  CONVEYANCE— Intent  of  Grantee.- A  con- 
veyance by  a  husband  to  his  wife  in  consideration  of  love  and  affec- 
tion is  voluntary,  and  a  fraudulent  intent  on  her  part  need  not 
exist  to  make  the  transfer  voidable  at  the  suit  of  his  creditors. 
(Ala.)     Allen  v.  Pierce,  92. 

10.  FRAUDULENT  CONVEYANCE— Evidence  of  Grantee's  In- 
tent.— In  an  action  by  creditors  of  a  man  to  set  aside  his  mortgage 
to  his  wife,  on  the  ground  that  it  is  fraudulent  as  to  them,  her 
testimony  as  to  whether  she  had  any  intention  to  defraud  his  cred- 
itors is  not  incompetent.     (N.  C.)     Sanford  v.  Eubanks,  862. 

11.  FRAUDULENT  CONVEYANCE— Presumption  and  Burden  of 
Proof. — Where  a  man  executes  a  mortgage  to  his  wife  to  secure  a 
debt  justly  due  her,  the  burden  is  upon  his  other  creditors,  in  their 
action  to  set  aside  the  mortgage  as  in  fraud  of  them,  to  show  that 
he  acted  with  a  fraudulent  intent.     (N.  C.)     Sanford  v.  Eubanks,  862. 

12.  FRAUDULENT  CONVEYANCE.— Where  a  Husband  Executes 
a  Mortgage  to  secure  a  debt  to  his  wife,  the  law  raises  a  presump- 
tion of  fraud.  But  when  she  shows  that  the  debt  was  justly  due 
her  at  the  time  of  the  mortgage,  it  becomes  a  question  for  the  jury 
to  determine  the  intent  of  the  parties  and  to  find  the  transaction 
fraudulent  or  otherwise,  as  they  may  find  the  fact  to  be  upon  the 
evidence,  the  burden  being  upon  the  attacking  creditor  to  show  the 
fraudulent  intent  of  the  debtor.     (N.  C.)     Sanford  v.  Eubanks,  862. 

13.  FRAUDULENT  CONVEYANCE.— A  Husband  may  Prefer  His 

Wife  as  one  of  his  creditors.     (N.  C.)     Sanford  v.  Eubanks,  862. 

14.  FRAUDULENT  CONVEYANCE.— If  a  Husband  has  a  Fraud- 
ulent Intent  in  executing  a  mortgage  to  his  wife,  she  must  have 
notice  of  it  to  invalidate  the  mortgage  as  to  her.  (N.  C.)  Sanford 
V.  Eubanks,  862. 

15.  FRAUDULENT  CONVEYANCE— Discharge  of  Liens  on  Wife's 
Land. — In   equity   and   good   conscience   a   debtor   cannot,   at   the   ex- 
Am.  St.  R«p.,  Vol.  136 — 73 
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pense  of  some  of  his  creditors,  apply  money  to  the  payment  of  other 
of  his  creditors  who  have  liens  on  land  which  he  has  by  voluntary 
conveyance  transferred  to  his  wife.     (Ala.)     Allen  v.  Pierce,  92. 

Cliange  of  Possession  of  Fersonalty. 

16.  FRAUDULENT    SALE  —  Change   of   Possession    or  Recorded 
Statement. — To  entitle  a  creditor  to  the  protection  of  a  statute  re- 
quiring change  of  possession,  or  recorded  statement,  on  the  sale  of  , 
personal   property,  he  must   have   acquired  a  lien  by  attachment   or 
otherwise  without  notice  of  the  sale.     (Iowa)     Orr  v.  Kenworthy,  728. 

17.  FRAUDUUSNT  SALE — Notice  to  Sheriff  of  Buyer's  Rights.— 
Where  a  sheriff,  before  making  levy,  is  given  notice  of  the  rights  in 
personal  property  of  the  buyer  in  possession  thereof,  this  is  sufficient 
to  protect  the  buyer  from  the  judgment  creditor  of  the  seller.  (Iowa) 
Orr  V.  Kenworthy,  728. 

18.  FRAUDULENT  SALE  —  Change  of  Possession  or  Recorded 
Statement. — A  statute  requiring  a  change  of  possession,  or  a  written 
statement  to  be  executed  and  recorded,  in  order  to  make  a  sale  of  per- 
sonal property  valid  as  against  existing  creditors,  has  no  application 
where  the  actual  possession  passes  to  the  person  who  claims  title 
under  a  sale.     (Iowa)     Orr  v.  Kenworthy,  728. 

GIFTS. 

See  Trusts. 

GUARDIAN  AND  WARD. 
In  General. 

1.  GUARDIAN — Authority  to  Form  Corporation. — A  Widow  has 
No  Authority  in  law  as  guardian  to  hazard  the  rights  of  minor  heirs 
by  an  agreement  to  organize  a  corporation  to  take  over  the  land  of 
her  deceased  husband  and  accept  stock  in  proportion  to  their  interests 
in  the  estate.     (Mo.)     Davidson  v.  Davidson,  615. 

2.  GUARDIAN. — The  Duty  of  a  Guardian  to  Account  is  prim  aril  v 
to  his  ward  rather  than  to  the  court.     (Kan.)     Mitchell  v.  Kelly,  97. 

3.  GUARDIAN. — ^When  a  Guardian  Dies  the  trust  does  not  pass 
to  his  executor  or  administrator.  The  latter  stands  toward  the 
wards  as  any  third  person  having  money  or  property  of  theirs  in 
his   possession.     (Kan.)     Mitchell  v.   Kelly,   97. 

4.  GUARDIAN — Jurisdiction  of  District  or  Probate  Court. — An 
action  may  be  maintained  in  the  district  court  against  the  adminis- 
trator of  a  guardian  who  converted  his  ward's  money,  became  in- 
solvent and  died,  and  against  the  sureties  on  the  guardian's  bond, 
without  a  previous  settlement  of  the  guardian's  accounts  in  the  pro- 
bate court.     (Kan.)     Mitchell  v.  Kelly,  97. 

Appointment — Jurisdiction, 

5.  GUARDIAN — Jurisdiction  to  Appoint  for  Nonresident. — The 
courts  of  a  county  in  which  land  belonging  to  a  nonresident  minor 
is  situated  have  jurisdiction  to  appoint  a  guardian  to  represent  him 
in  partition  proceedings,  and  it  is  not  essential  to  the  validity  of  the 
appointment  that  the  minor  have  knowledge  of  it  or  of  the  in- 
stitution of  the  proceedings  for  partition.  (N.  C.)  Credle  v.  Baug- 
ham,  787. 

6.  GUARDIAN  OF  LUNATIC — Presumption  of  Jurisdiction  to 
Appoint. — Since  the  county  court  is  one  of  limited  jurisdiction,  the 
supreme  court  will  in  no  case  approve  an  inquest  of  lunacy  held  by 
it,  or  its  appointment  of  a  committee  for  the  lunatic,  unless  the  rec- 
ord shows  jurisdiction  and  a  substantial  compliance  with  statutory 
requirements.  (Ky.)  Crovrn  Eeal  Estate  Co.  v.  Eogers'  Committee, 
202. 
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7.  GUARDIAN  OF  LUNATIC — Presumption  of  Jurisdiction  to 
Appoint. — When  the  record  of  a  court  of  general  jurisdiction  ap- 
pointing a  committee  for  a  lunatic  shows  that  he  was  served  with 
process,  and  that  his  presence  was  dispensed  with  on  the  sworn  state- 
ment of  two  physicians  that  it  would  be  injurious  to  bring  him  into 
court,  it  will  be  presumed,  in  support  of  the  inquest  and  order  of 
appointment  when  attacked  collaterally,  that  the  physicians  testified 
that  they  had  previously  examined  the  lunatic  and  believed  him  to  be 
of  unsound  mind  and  not  in  a  condition  to  be  brought  into  court,  as 
required  by  statute.  (Ky.)  Crown  Ecal  Estate  Co.  v.  Eogers'  Com- 
mittee, 202. 

See  Partition,  13-15. 
Note. 

Guardians,  disaflSrmance  by  wards  of  sales  by  or  in  the  interest  of 
guardians,  802,  803. 
disqualification  of  to  purchase  at  sales  made  by  themselves,  802. 
classification  of  those  not  authorized  to  purchase  at  compulsory 

sales  of  property  of  their  wards,  803,  804. 
husband  or  wife  of,  whether  may  purchase  at  sales  made  by,  804. 
purchase  by  at  sales  of  wards'  property  to  protect  their  own  in- 
terest, 804. 
right  to  purchase  property  of  wards  sold  by  themselves,  804. 
Bales  by  are  never  void  because  in  the  interest  of,  803. 

HABEAS  CORPUS. 

1.  HABEAS  CORPUS — Contempt — Irregularities  in  Process. — 
One  held  for  violating  an  injunction  will  not  be  discharged  on 
habeas  corpus  because  the  aflidavit  for  his  arrest  was  not  filed  by 
the  plaintiff,  his  attorney  or  agent,  as  provided  by  statute,  for  such 
matter  is  but  an  irregularity  in  the  process  under  which  he  is 
brought  to  the  bar  of  the  court  for  punishment.  (Tex.  Cr.)  Ex 
parte  Morgan,  996. 

2.  HABEAS  CORPUS — Irregularities  or  Errors. — A  person  in  cus- 
tody under  a  judgment  or  order  of  a  court  of  competent  jurisdiction, 
in  either  a  criminal  or  a  civil  proceeding,  cannot  obtain  his  discharge 
on  habeas  corpus  on  account  of  irregularities  or  errors  in  the  judg- 
ment, the  proceedings  on  which  it  was  founded,  or  in  the  process 
under  which  he  was  held.     (Tex.  Cr.)     Ex  parte  Morgan,  99(5. 

HIGHWAYS. 

See  Bridges. 

HOMESTEAD. 

1.  HOMESTEAD — What  Title  will  Support. — A  Homestead  Right 
may  attach  to  any  possessory  interest  in  land.  The  fee  is  not  nec- 
essary to  support  it.     (Ala.)     Glover  v.  Bass,  22. 

2.  HOMESTEAD — ^Lands  of  Wife. — A  Husband  may  have  a 
Homestead  interest  in  the  lands  of  his  wife  as  against  his  creditors. 
(Ala.)     Glover  v.  Bass,  22. 

3.  HOMESTEAD. — A  Widower  Who  Comes  to  This  State  may  ac- 
quire a  homestead  here,  although  he  temporarily  leaves  his  children 
in  the  state  from  which  he  removes,  to  there  attend  school.  (Miss.) 
Roberts  v.  Thomas,  573. 

4.  HOMESTEAD. — One  cannot  Hold  Two  Places  Exempt  as 
homesteads,  although  her  net  interest  in  them,  after  the  payment  of 
mortgages  thereon,  amounts  to  less  than  the  homestead  allowed  by 
statute.     (Miss.)     Bennett  v.  Dempsy,  584. 

5.  HOMESTEAD— Limit  upon  Value— Effect  of  Mortgage.— T lie 
fact  that  there  is  a  mortgage   on  property  claimed  as  a  homestead, 


1156  Index— Vol.  136. 

thus  cutting  down  its  net  value,  does  not  authorize  claiming  a  greater 
quantity  of  land  exempt.     (Miss.)     Bennett  v.  Dempsey,  584, 

6.  HOMESTEAD. — The  Giving  of  a  Mortgage  on  a  Homestead  is 
not  a  disposition  of  the  property,  within  a  statute  providing  that 
where  one  disposes  of  exempt  property  it  shall  not  thereby  become 
liable  to  his  debts.     (Miss.)     Bennett  v.  Dempsey,  584. 

7.  HOMESTEAD — ^Abandomnent — Conditional  Intent  to  Betnm. 
One  who  leaves  her  homestead,  and  purchases  and  moves  upon  another 
place,  cannot  claim  the  first  property  as  exempt,  although  she  intends 
to  return  to  it  if  she  fails  to  pay  for  the  new  home.  (Miss.)  Ben- 
nett V.  Dempsey,  584. 

See  Public  Lands. 

HOMICIDE. 

In  General. 

1.  HOMICIDE — Strict  Observance  of  Rights  of  Accused. — When 
a  man's  life  is  at  stake,  it  is  not  to  be  adjudged  forfeited  by  the 
law  except  under  strict  observance  bjr  court  and  jury  of  the  right 
of  the  accused,  however  revolting  his  offense  may  appear  to  be,' 
to  be  tried  in  accordance  with  long-settled  and  well-known  prin- 
ciples.    (Pa.)     Commonwealth  v.  Greene,  867. 

2.  HOMICIDE  —  Murder  in  First  Degree  —  Presnmption. —  An 
instruction  in  a  homicide  case  that  "the  law  holds  that  if  a  man 
uses  a  deadly  weapon  upon  a  vital  part  of  another  person,  it  is  a 
presumption  that  he  intended  the  consequences  that  would  follow 
....  that  is,  that  he  intended  to  kill,  and  if  he  so  does,  it  is 
on  him  to  answer  to  the  jury  aught  that  he  may  have  in  extenuation 
or  qualification  to  relieve  himself  from  that  presumption  of  murder 
of  the  first  degree,"  is  erroneous  and  ground  for  reversaL  (Pa.) 
Commonwealth  v.  Greene,  867. 

3.  HOMICIDE — Murder  in  First  Degree — Presumption. — When- 
ever the  commonwealth  asks  for  conviction  of  murder  in  the  first 
degree,  it  must  overcome  the  presumption  of  second  degree  after 
having  established  a  felonious  homicide,  even  if  committed  by  the 
use  of  a  deadly  weapon  upon  a  vital  part  of  the  body  of  the  de- 
ceased.    (Pa.)     Commonwealth  v.  Greene,  867. 

4.  HOMICIDE — Implied  Malice. — An  Instruction  in  a  homicide 
case  is  not  erroneous  that  "implied  malice  is  that  which  the  law 
infers  from  or  imputes  to  certain  acts^  however  suddenly  done; 
thus,  when  the  fact  of  an  unlawful  killing  is  established,  and  the 
facts  do  not  establish  express  malice  beyond  a  reasonable  doubt, 
nor  tend  to  mitigate,  excuse  or  justify  the  act,  then  the  law  implies 
malice,  and  the  murder  is  in  the  second  degree."  (Tex.  Cr.)  Carson 
v.  State,  981. 

5.  HOMICIDE — ^Implied  Malice — ^Murder  in  Second  Degree. — 
Where  an  unlawful  killing  is  shown  of  which  the  accused  is  guilty, 
and  the  evidence  does  not  show  express  malice,  or  a  state  of  facts 
which  would  justify  or  excuse  the  homicide  or  reduce  it  to  man- 
slaughter, then  such  killing,  being  unlawful,  is  murder  in  the  second 
degree.     (Tex.  Cr.)     Carson  v.  State,  981. 

6.  HOMICIDE — Justification  in  Preventing  Felony. — The  law 
justifies  the  taking  of  life  when  done  from  necessity  to  prevent  the 
commission  of  a  felony.     (Ala.)     Scheuerman  v.  Scharfenberg,  74. 

Administering  Poisoiu 

7.  HOMICIDE — Administering  Poison — ^Intention. — In  a  prosecu- 
tion of  a  man  for  homicide  by  giving  his  wife  strychnia  as  medicine, 
the  commonwealth  must  show  that  he  willfully  and  malicioiislv  ad- 
ministered or  caused  her  to  take  the  poison.  (Ky.)  Levering  v. 
Commonwealth,  192. 
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8.  HOMICIDE — Administering  Poison — Corpus  Delicti. — ^In  the 
prosecution  of  a  man  for  homicide  by  giving  his  wife  strychnia  as 
medicine,  the  commonwealth  must  show  that  she  took  the  strychnia 
believing  it  to  be  a  healthful  and  salutary  medicine,  and  died  from 
the  effects  of  it.     (Ky.)     Levering  v.  Commonwealth,  192. 

9.  HOMICIDE — Death  by  Poisoning — Corpus  Delicti. — The  opinion 
of  a  coroner,  who  is  a  practicing  physician,  that  a  person  died  from 
the  effects  of  strychnia  poisoning,  may  be  given  such  weight  as  the 
jury  may  deem  it  entitled  to,  although  there  has  been  no  postmortem 
examination  and  no  chemical  analysis.  (Ky.)  L/evering  v.  Common- 
wealth, 192. 

Evidence   and   Instructions. 

10.  HOMICIDE — Testimony  as  to  Wound. — ^A  Witness  In  a 
Homicide  case  may  testify  that  at  the  inquest  he  placed  the  right 
hand  of  decedent  on  his  right  hip,  and  that  then  a  bullet  wound 
in  the  arm  was  in  line  with  the  wound  in  the  body,  it  being  con- 
tended by  the  accused  that  when  he  fired  the  fatal  shot  the  de- 
ceased was  drawing  a  pistol.  Such  testimony  is  not  a  mere  opinion 
nor  a  matter  of  expert  knowledge.     (Tex.  Cr.)     Carson  v.  State,  981. 

11.  HOMICIDE  —  Statements  of  Accused  Showing  Ill-will. — 
Statements  of  a  person  on  trial  for  murder,  made  after  the  homicide 
and  showing  intense  dislike  and  ill-will  toward  the  deceased,  are 
admissible  in  evidence.     (Tex.  Cr.)     Carson  v.  State,  981. 

12.  HOMICIDE — Erroneous  Instruction. — Nothing  is  to  be  left  to 
conjecture  as  to  what  instructions  may  have  been  followed  bv  the 
jury,  especially  in  a  capital  case.  It  is  enough  to  authorize  a 
reversal  that  they  may  have  been  misled  by  erroneous  ones  on  a 
vital  point.     (Pa.)     Commonwealth  v.  Greene,  867. 

Self-defensf. 

13.  SELF-DEFENSE — Bight  to  Exercise  on  Setreat  from  Un- 
lawful Act. — One  who  enters  a  house  for  an  unlawful  purpose,  but, 
on  being  discovered  by  the  owner,  abandons  the  purpose  and  flees, 
has  a  perfect  right  of  self-defense,  if  pursued  and  attacked  by  the 
owner.     (Tex.  Cr.)     Cox  v.  State,  992. 

14.  HOMICIDE  —  Self-defense,  Instructions  Limiting  Eight. — 
Where  the  evidence  in  a  homicide  case  shows  that  a  bitter  hatred 
existed  between  the  accused  and  the  deceased,  that  each  had  made 
threats  against  the  other,  and  that  the  accused  fired  only  one  shot 
and  at  a  time,  if  his  testimony  is  to  be  credited,  when  the  deceased 
was  in  the  act  of  assaulting  him  with  a  deadly  weapon,  instruc- 
tions are  erroneous  that  the  right  of  self-defense  continues  as  long 
as  it  reasonably  appears  that  danger  exists,  and  that  every  person 
is  permitted  to  defend  himself  against  any  unlawful  attack  reason- 
ably threatening  injury  to  his  person,  and  is  justified  in  using  all 
the  necessary  and  reasonable  force  to  defend  himself,  but  no  more 
than  the  circumstances  reasonably  indicate  necessary.  (Tex.  Cr.) 
Carson  v.  State,  981, 

15.  HOMICIDE — Self-defense — More  Than  One  Assailant. — Where 
the  court  in  a  homicide  case  instructs  the  jury  that  "when  there 
is  more  than  one  assailant,  the  slayer  has  the  right  to  act  upon  the 
hostile  demonstration  of  either  one  or  all  of  them  and  to  kill 
either  one  of  them,  if  jt  reasonably  appears  to  him  that  they  arc 
present  for  the  purpose  and  acting  together  to  take  his  life  or  to 
do  him  serious  bodily  injury,"  the  instruction  is  not  erroneous  in  not 
cliarging  with  reference  to  the  right  of  the  accused  to  act  on  the 
hostile  demonstration  of  a  person  present  with  the  deceased  at  the 
time  of  the  homicide.     (Tex.  Cr.)     Carson  v.  State,  981. 

See  Criminal  Law. 
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HOSPITALS. 
HOSPITAI,— LlabiUty  for  Negligence  of  Nurse.— A  hospital 
corporation,  founded  from  funds  bequeathed  to  that  end,  and  main- 
tained by  charitable  donations,  appropriations  made  by  the  state 
and  pay  received  from  a  certain  class  of  patients,  is  not  liable  to  a 
pay  patient  injured  through  the  negfigence  of  nurses,  although  she 
disclaims  any  right  of  execution  against  any  fund  other  than  that 
received  from  pay  patients.     (Pa.)     Gable  v.  Sistera  of  St.  Francis, 

See  Charities. 

HOUSE  MOVING. 

r:   .  ,;.     ,  See   Municipal   Corporations,  5-7. 

^>' 

HUSBAND  AND  WUE. 
Contracts  and  Earnings. 

1.  MARRIED  WOMAN — Earnings  as  Assets  of  Husband.— Tha 
Iowa  statute  removing  the  disabilities  of  coverture  leaves  the  time, 
labor,  earnings,  and  earning  capacity  of  a  wife  among  the  assets 
of  her  husband.     (Iowa)     Niemeyer  v.  Chicago  etc.  Ry.  Co.,  752. 

2.  HUSBAND  AND  WIFE— Formality  of  Contracts  Between.— 
The  contracts  between  husband  and  wife,  required  by  section  2107 
of  the  Revisal  to  be  executed  with  the  formality  of  a  deed,  are 
contracts  by  which  she  conveys,  affects  or  charges  any  part  of  her 
real  or  personal  estate  to  his  benefit  or  advantage.  (N.  C.)  Stout 
V.  Perry,  826. 

Agency  of  Him  for  Her. 

3.  HUSBAND  AND  WIFE.— A  Wife  may  Appoint  Her  Husband 
Agent  to  pay  her  antenuptial  debts,  and  deliver  to  him  the  means 
with  which  to  do  so.     (N.  C.)     Stout  v.  Perry,  826. 

4.  HUSBAND  AND  WIFE.- A  Wife  may  Appoint  Her  Husband 
Agent  to  support  her  mother,  and  to  disburse  the  means  which  she 
supplies  for  that  purpose.     (N.  C.)     Stout  v.  Perry,  826. 

5.  HUSBAND  AND  WIFE.— A  Wife  may  Appoint  Her  Husband 
Agent,  and  this  without  the  use  of  any  different  formality  than  is 
required  in  the  case  of  a  person  sui  juris.  Section  2107  of  the  Re- 
visal, requiring  certain  contracts  between  husband  and  wife  to  be 
executed  with  the  formality  of  a  deed,  does  not  apply.  (N.  C.) 
Stout  V.  Perry,  826. 

Personal  Injuries  to  Wife. 

6.  MARRIED  WOMAN — ^Personal  Injury  Impairing  Earning  Ca- 
pacity.— If  a  married  woman  has  a  separate  and  independent  em- 
ployment in  which  she  earns  and  receives  compensation,  she  may 
maintain  in  her  own  right  an  action  for  damages  on  account  of 
injuries  disabling  her  from  pursuing  such  employment.  (Iowa) 
Niemeyer  v.  Chicago  etc.  Ry.  Co.,  752. 

7.  MARRIED  WOMAN — ^Personal  Injury  Impairing  Earning 
Capacity. — A  music  teacher  who  marries  and  takes  a  brief  wedding 
tour,  intending  to  resume  her  employment  as  teacher  on  her  return, 
may  maintain  an  action  in  her  own  right  for  impairment  of  earning 
capacity  due  to  personal  injuries  received  on  the  trip.  (Iowa)  I^ie- 
meyer  v.  Chicago  etc.  Ry.  Co.,  752. 

See  Death,  2,  3;  Fraudulent  Conveyances,  9-15. 
Note. 

Husband  and  Wife,  right  of  each  to  purchase  the  property  of  the  other 
at  compulsory  sales,  817. 
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IDEM  SONANS. 

See  Indictment;  Names;  Process. 

INDEPENDENT   CONTEACTOR. 

See  Master  and  Servant,  23. 

INDICTMENT. 
INDICTMENT — ^Variance  in  Name — Idem  Sonans. — ^Where  an 
indictment  for  rape  alleges  the  name  of  the  prosecutrix  to  be  "Benani 
May  Scurlock,"  while  the  proof  shows  her  name  to  be  "Benoni  May 
Scurlock,"  the  names  are  practically  idem  sonans  and  the  variance 
is  not  material.     (Tex.  Cr.)     Eowan  v.  State,  1005. 

INJUNCTION. 

See  Disorderly  House. 

INSTRUCTIONS. 

See  Trial,  4-6. 

INSURANCE. 

Public  Interest  in  Insurance. 

1.  INSURANCE — Public    Interest. — Instirance    Contracts  are  not 

matters  of  purely  private  concern.  The  public  is  interested  in  them 
to  such  an  extent  that  they  may  be  said  to  be  contracts  of  a  quasi 
public  character,  to  a  greater  or  less  extent  affected  with  a  public 
interest.     (Miss.)     Fidelity  Mut.  Life  Ins.  Co.  v.  Miazza,  534. 

Conflict  of  Laws. 

2.  INSURANCE — Conflict  of  Laws. — The  Mississippi  Statute  that 
■'all  contracts  of  insurance  on  property,  lives  or  interests  in  this  state 
shall  be  deemed  to  be  made  therein"  is  the  law  of  that  state,  and  no 
contract  of  the  parties  can  change  it.  Hence  a  contract  of  life  insur- 
ance entered  into  between  a  resident  of  Mississippi  and  a  corporation 
of  another  state  is  to  be  construed  under  the  laws  of  the  former  com- 
monwealth.    (Miss.)     Fidelity  Mut.  Life  Ins.  Co.  t.  Miazza,  534. 

Construction  of  Policies. 

3.  INSURANCE. — ^In  the  Construction  of  Policies  of  Insurance 
the  same  rules  obtain  as  in  the  construction  of  other  contracts,  ex- 
cept that  a  policy  will  be  construed  in  favor  of  the  insured,  and 
ambiguities  construed  most  strongly  against  the  insurer,  so  that  the 
purpose  of  the  insurance  will  be  effectuated  and  the  indemnity  not 
defeated,  if  this  can  be  done  without  violence  to  the  contract.  (Ky.) 
Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco  Co.,  164. 

4.  INSURANCE. — The  Intention  of  the  Parties  to  an  Insurance 
Policy  is  to  be  gathered  from  an  inspection  of  the  entire  instru- 
ment, and  all  parts  of  it,  and  all  words  employed  should  be  given 
meaning  and  effect  if  this  can  be  done.  (Ky.)  Spring  Garden  Ins. 
Co.  V.  Imperial  Tobacco  Co.,  164. 

5.  LIFE  INSURANCE — Construction  Favorable  to  Insured. — 
When  a  policy  of  insurance  is  susceptible  of  two  interpretations,  that 
interpretation  which  is  most  favorable  to  the  insured  should  be 
adopted.     (La.)     Mutual  Life  Ins,  Co.  v.  New,  326. 

Insurable  Interest  of  Husband. 

6.  FIRE  INSURANCE — Insurable  Interest  of  Husband. — A  man. 
who  marries  a  widow  having  a  dower  interest  in  land,  and  at  his 
own  expense  repairs  or  constructs  a  house  thereon^  is  not  an  "uncon- 
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ditional  or  sole  owner,"  and  in  fact  has  no  legal  or  equitable  estate 
in  the  land.  He  cannot  recover  on  a  standard  policy  of  insurance 
on  the  building  in  which  he  is  the  sole  beneficiary.  (N.  C.)  Mcin- 
tosh V.  North  State  Fire  Ins.  Co.,  818. 

Encumbrance  on  Property. 

7.  riBE  INSUBANCE — ^Encumbrances  on  Property. — A  policy  of 
fire  insurance  containing  a  provision  which  reads:  "It  is  stipulated 
and  agreed  if  the  property  or  any  part  thereof  shall  hereafter  be- 
come mortgaged  or  encumbered  ....  without  written  consent  hereon, 
then  this  policy  shall  be  null  and  void,"  will  not  be  rendered  invalid 
by  a  mortgage  upon  the  insured  premises,  unless  it  is  a  valid  and 
subsisting  lien  upon  the  property.  (Kan.)  Rowland  v.  Home  Ins, 
Co.,  104. 

8.  FIRE  INSX7RANCE — Encumbrances  on  Property. — In  such  a 
case,  where  the  insured  executed  a  mortgage  for  the  purpose  of 
securing  a  promissory  note  payable  more  than  a  year  after  date,  for 
rent  expected  to  become  due  under  a  lease,  where  the  term  does  not 
commence  for  five  months  in  the  future,  and  the  insured  property  is 
destroyed  by  fire  before  the  commencement  of  the  term  under  the 
lease,  such  mortgage  will  not  be  an  encumbrance  within  such  provi- 
sion of  the  policy.     (Kan.)     Rowland  v.  Home  Ins.  Co.,  104. 

Destruction  of  Property  in  Biot. 

9.  INSURANCE.— The  Word  "Biot,"  When  Used  in  a  Fire  In- 
surance Policy,  will  be  given  its  popular  and  usual  meaning.  (Ky.) 
Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco  Co.,  164. 

10.  INSURANCE — Riot  Resulting  in  Destruction  of  Property. — 
Under  a  policy  of  insurance  against  "all  direct  loss  or  damage  by 
fire,  except  as  hereinafter  provided,"  one  of  the  exceptions  being 
"loss  caused  directly  or  indirectly  by  riot,"  the  insurer  is  not  liable 
for  property  burned  by  a  body  of  one  hundred  or  more  men  who 
arm  and  confederate  to  destroy  the  property,  and  in  pursuance  of 
such  conspiracy  burn  it,  at  the  same  time  overawing  and  terrorizing 
the  inhabitants  and  civil  authorities.  (Ky.)  Spring  Garden  Ins.  Co. 
V.  Imperial  Tobacco  Co.,  164. 

Misrepresentations  hy  Insured. 

11.  INSUBANCE — Immaterial  Misrepresentations  by  Insured. — To 

adopt  a  rule  that  misrepresentations  of  an  immaterial  nature,  made 
by  an  applicant  for  insurance,  shall  avoid  the  policy,  merely  because 
the  contract  states  that  any  misstatement  shall  be  deemed  material, 
can  serve  no  purpose  of  right.  (Miss.)  Fidelity  Mut.  Life  Ins.  Co. 
V.  Miazza,  534. 

12.  INSURANCE — Effect  of  Misrepresentations  by  Insured. — ^If  an 
applicant  for  life  insurance  undertakes  to  make  a  positive  statement 
of  a  fact  concerning  his  health  material  to  the  risk,  such  fact  must 
be  true.  It  is  not  sufficient  that  he  believes  it  true,  but  it  must  be 
so  in  fact,  or  the  policy  will  be  avoided,  provided  the  misstatement 
is  about  a  material  matter.  (Miss.)  Fidelity  Mut.  Life  Ins.  Co.  v. 
Miazza,  534. 

Incontestable  Clause — Misrepresentations. 

13.  LIFE    INSURANCE  —  Incontestable   Clause  —  Construction. — 

Where  there  is  a  clause  in  a  policy  of  insurance  providing  that  if  the 
age  of  the  insured  has  been  misstated,  that  the  benefit  will  be  ad- 
justed equitably  upon  ascertainment  of  that  fact,  and  there  is  an- 
other clause  providing  that  after  two  years  the  policy  will  be  incon- 
testable, if  the  premiums  have  been  paid,  both  clauses  are  general, 
and  one  does  not  control  the  other.  (La.)  Mutual  Life  Ins.  Co.  v. 
New,  326. 
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14.  UFEl  INSUBANCi: — Incontestable  Clause — Constnxction. — If 
it  can  be  avoided,  no  clause  of  a  contract  should  be  declared  nuga- 
tory: Civ.  Code,  art.  1951.  The  clause  making  the  policy  incontest- 
able after  two  years  is  a  term  of  prescription  agreed  upon  between 
insurer  and  insured,  and  should  be  enforced,  as  it  does  not  avoid  the 
clause  providing  for  an  equitable  readjustment  of  the  benefit  in  case 
of  a  misstatement  of  the  age  of  the  insured.  (La.)  Mutual  Life  Ins. 
Co.  V.  New.  326. 

15.  LIFE  INSURANCE  —  Incontestable  Clause  —  Misrepresenta- 
tions.— The  gravity  of  the  wrong  cannot  affect  the  incontestability  of 
the  policy  after  two  years;  for  to  permit  it  to  affect  the  policy  would 
be  to  create  degrees  of  fraud.  (La.)  Mutual  Life  Ins.  Co.  v.  New, 
326. 

16.  LIFE  INSURANCE  —  Incontestable  Clause  —  Misrepresenta- 
tions.— Misrepresentation  by  the  beneficiary  in  making  pi;oof  of  death 
as  to  the  age  of  the  insured  will  not  defeat  his  rights  under  a  policy 
that  is  incontestable  by  reason  of  the  fact  that  the  prescriptive 
period  has  elapsed.     (La.)     Mutual  Life  Ins.  Co.  v.  New,  326. 

Default  in  Premiums — Extended  Insurance. 

17.  LIFE  INSURANCE — Default  in  Premiums — Extended  Insur- 
ance.— Where  a  subsequent  premium  note  provides  a  forfeiture  except 
as  to  the  right  to  a  surrender  value  or  paid-up  policy,  which  may  be 
provided  in  the  policy  or  by  statute,  and  one  of  the  surrender  values 
referred  to  in  the  policy  is  extended  insurance,  the  nonpayment  of 
the  note  does  not  bar  the  right  of  the  insured  to  extended  insurance. 
(Ky.)     New  York  Life  Ins.  Co.  v.  Van  Meter,  282. 

18.  LIFE  INSURANCE — Default  in  Premiums — Extended  Insur- 
ance.^Where  a  subsequent  premium  note  provides  that  in  the  settle- 
ment of  any  claim  under  the  policy  before  the  note  is  fully  paid, 
the  amount  thereof  shall  be  deducted  from  the  amount  otherwise  pay- 
able by  the  insurer,  and  the  policy  provides  that  if  any  subsequent 
premium  is  not  paid,  and  the  policy  is  not  surrendered,  the  insurance 
will,  "after  the  payment  of  any  indebtedness,"  be  extended  without 
request,  as  specified  in  an  attached  table,  the  term  "indebtedness"' 
does  not  cover  premium  notes.  (Ky.)  New  York  Life  Ins.  Co.  v. 
Van  Meter,  282. 

19.  LIFE  INSURANCE — Vested  Right  to  Extended  Insurance. — 
Where  a  policy  provides  that  if  any  subsequent  premium  is  not  paid, 
and  the  policy  is  not  surrendered,  the  insurance  will,  without  request, 
be  extended  as  specified  in  an  attached  table,  the  insured,  on  failing 
to  pay  a  subsequent  premium  note,  has  a  vested  right  to  extended 
insurance  without  demand.  (Ky.)  New  York  Life  Ins.  Co.  v.  Van 
Meter,  282. 

Settlement — Accord  and  Satisfaction. 

20.  LIFE  INSURANCE — Accord  and  Satisfaction. — The  accept- 
ance by  an  insured  of  a  little  over  one-third  of  the  cash  value  of  his 
policy,  when  both  the  cash  value  and  the  extended  insurance  value 
are  fixed  by  the  terms  of  the  policy,  does  not  constitute  an  accord 
and  satisfaction,  under  the  rule  that  it  is  only  where  the  amount  due 
is  in  dispute  or  unliquidated  that  the  acceptance  of  a  less  sum  than 
is  due  precludes  a  recovery  of  the  balance.  (Ky.)  New  York  Life 
Ins.  Co.  v.  Van  Meter,  282. 

21.  LIFE  INSURANCE — Settlement  With  Insured.— Where  an  in- 
surance company,  knowingly  or  by  mistake,  notifies  an  insured  that 
he  has  failed  to  avail  himself  of  the  provisions  of  his  policy,  and 
hence  it  is  no  longer  in  force,  when  in  fact  he  is  entitled  to  extended 
insurance,  and  at  the  same  time  mails  him  a  check  stated  to  be  the 
full  surrender  value  of  the  policy  but  really  less  than  one-half  thereof, 
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his  acceptance  of  the  check,  at  a  time  when  he  is  perhaps  mentally 
incapable  of  attending  to  business,  is  not  a  settlement  which  will 
bar  his  administrator's  action  on  the  policy.  (Ky.)  New  York  Life 
Ins.  Co.  V.  Van  Meter,  282. 

See  Benefit  Society;  Reformation  of  Instruments,  1. 

INTEREST. 
INTEREST— Necessity  of  Promise  to  Pay— Implied  Promise. — 
A  party  as  a  general  rule  is  not  chargeable  with  interest  unless  on  his 
part  there  is  a  promise,  express  or  implied,  to  pay  it.  An  implied 
contract  to  pay  interest  arises  where  the  circumstances  of  a  transac- 
tion justify  the  inference  that  the  parties  contracted  with  reference 
to  interest.     (Minn.)     Fallon  v.  Fallon,  464. 

INTOXICATING  LIQUORS. 

1.  LIQUOR — Unlawful  Sale — Good  Faitli  as  Defense. — ^It  is  no  de- 
fense to  a  prosecution  for  the  sale  of  intoxicating  liquor  as  a  beverage 
that  the  seller  in  good  faith  believes  the  liquor  nonintoxicating. 
(Miss.)     Baeot  v.  State,  574. 

2.  LIQUOR  LICENSE — Corporation  as  Citizen. — Corporations  cre- 
ated by  the  legislature  to  conduct  the  liquor  business  are  "citizens 
resident  within  this  state"  within  the  statute  providing  that  licenses 
for  the  manufacture  or  sale  of  intoxicating  liquors  "may  be  granted 
to  citizens  resident  within  this  state."  (R.  I.)  Greenough  v.  Police 
Commrs.,  953. 

JOINT   WRONGDOERS. 
See   Torts. 
Note. 

Judges,  disqualification  of  to  purchase  at  sales  ordered  or  to  be  con- 
firmed by  themselves,  805. 

JUDGMENT. 

Condusiveness  and  Bes  Judicata. 

See  Executors  and  Administrators,  9;  Partition,  3-5. 

1.  JUDGMENT — Conclusiveness  as  to  Indebtedness. — A  judgment 
(K  a  court  having  jurisdiction  is,  in  the  absence  of  fraud,  conclusive 
as  to  the  relation  of  debtor  and  creditor,  and  the  amount  of  the  in- 
debtedness, not  only  as  between  the  parties,  but  also  as  to -third 
parties  in  a  subsequent  suit  in  which  such  relation  and  indebtedness 
are  called  in  question.  (Utah)  Cooper  v.  Utah  Light  &  Ry.  Co., 
1075. 

2.  JUDGMENT — Res  Judicata. — A  Final  Adjudication  is  Con- 
clusive not  only  upon  every  matter  in  issue,  but  also  upon  all  other 
matters  or  questions  necessarily  involved  therein.  (Iowa)  Cooper 
v.  Brown,  768. 

3.  RES  JUDICATA — Matters  That  Might  have  Been  Litigated. — 
A  judgment  on  the  merits  is  conclusive  between  the  parties  in  a  sub- 
sequent action  upon  the  same  cause,  not  only  as  to  all  matters  liti- 
gated, but  as  to  every  ground  of  recovery  or  defense  which  might 
have  been  presented  or  determined  therein,  either  at  law  or  in  equity. 
(Ky.)     Elswick  v.  Matney,  180. 

Presumptions  in  Favor  of  Jurisdiction. 

4.  JUDcrMENT  —  Presumption  in  Favor  of  Jurisdiction. — Al- 
though the  existence  of  any  jurisdictional  fact  may  not  be  affirmed 
upon  the  record,  it  will  be  presumed  upon  a  collateral  attack  that 
the  court,  if  of  general  jurisdiction,   acted   correctly   and  with  due 
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authority,  and  its  judgment  will  be  as  valid  as  though  every  fact 
necessary  to  jurisdiction  affirmatively  appeared.  (Ky.)  Crown  Eeal 
Estate  Co.  v.  Eogers'  Committee,  202. 

5.  JUDGMENT — Presumption  of  Filing  of  Affidavit.— If  a  stat- 
ute requires  a  certain  affidavit  to  be  filed  prior  to  the  rendition  of 
judgment,  it  will  be  presumed,  in  support  of  the  judgment  of  a  court 
of  general  jurisdiction,  in  the  absence  of  any  statement  or  showing 
upon  the  subject,  that  such  affidavit  was  filed.  (Ky.)  Crown  Real 
Estate  Co.  v.  Eogers'  Committee,  202. 

6.  JUDGMENT — Presumption  of  Jurisdiction  of  County  Court. — 
The  county  court,  though  a  court  of  record,  is  one  of  limited  juris- 
diction. Therefore  its  records  must  manifest  the  facts  upon  which 
its  right  to  exercise  jurisdiction  depends.  The  particular  facts  neces- 
Fary  to  confer  jurisdiction  will  not  be  presumed.  (Ky.)  Crown  Eeal 
Estate  Co.  v.  Rogers'  Committee,  202. 

Collateral  Attack. 

7.  JUDGMENT — Collateral  Attack. — ^Parol  Evidence  is  not  admis- 
sible in  collateral  proceedings  to  impeach  a  court  record.  (Mo.) 
Davidson  v.  Davidson,  615. 

Vacating  and  Setting  Aside. 

8.  JUDGMENT — ^Vacation  at  Subsequent  Term. — ^Under  the  pro- 
vision (Civ.  Code,  sec.  568,  subd.  3;  Gen.  Stats.  1901,  see.  5054,  subd. 
3)  that  a  judgment  may  be  set  aside  at  a  subsequent  term  "for  mis- 
take, neglect  or  omission  of  the  clerk,  or  irregularity  in  obtaining" 
it,  a  court  may  vacate  a  judgment  rendered  on  the  pleadings  because 
of  a  misapprehension  as  to  what  allegations  they  in  fact  contained. 
(Kan.)     Cooper  v.  Ehea,  100. 

9.  JUDGMENT  —  Vacation  for  Casualty  or  Misfortune. — A 
statute  authorizing  the  vacation  of  a  judgment  and  the  granting  of 
a  new  trial  "for  unavoidable  casualty  or  misfortune  preventing  the 
party  from  prosecuting  or  defending,"  has  exclusive  reference  to 
matters  occurring  before  the  entry  of  the  judgment  sought  to  be 
vacated.     (Iowa)     Dumbarton  Eealty  Co.  v.  Erickson,  778. 

10.  JUDGMENT — Vacation  for  Casualty. — The  Death  of  the 
Beporter,  more  than  a  year  after  a  cause  was  submitted  and  three 
months  after  the  entry  of  the  decree,  leaving  his  notes  uncertified 
and  untranslatable,  is  not  a  "casualty"  within  a  statute  authorizing 
the  vacation  of  a  judgment  and  the  granting  of  a  new  trial  "for  un- 
avoidable casualty  or  misfortune  preventing  the  party  from  prose- 
cuting or  defending."  And  it  is  immaterial  that  before  the  entry 
of  the  judgment  he  had  already  entered  upon  the  decline  which 
resulted  in  his  death.  (Iowa)  Dumbarton  Eealty  Co.  v.  Erickson, 
778. 

11.  JUDGMENT — ^Vacation  for  Casualty  or  Misfortune. — There  is 
no  statutory  provision  in  Iowa  authorizing  the  granting  of  a  new 
trial  because  of  casualty  or  misfortune  occurring  after  the  entry 
of  a  judgment.     (Iowa)     Dumbarton  Eealty  Co.  v.  Erickson,  778. 

12.  JUDGMENT — Vacation  for  Absence  of  Jurat  from  Affidavit. 
"When  a  paper  purporting  to  be  an  affidavit  has  been  approved  by 
the  court  as  such,  and  has  been  made  the  basis  of  judicial  action 
as  if  it  were  duly  authenticated,  the  omission  of  a  jurat  is  a  mere 
irregularity  which  will  not  expose  the  proceeding  to  collateral  at- 
tack.    (Kan.)     James  v.  Logan,  105. 

judiciaIj  notice. 

See  Evidence,  1. 
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judicial  sale. 

JUDICIAL  SALE — Limitation  of  Action  to  Recover  Land, — 

The  five  year  statute  of  limitations  against  actions  for  the  recovery 
of  real  property  sold  on  execution  brought  by  the  execution  debtor, 
his  heirs  or  any  person  claiming  under  him,  by  title  acquired  after 
the  date  of  the  judgment,  applies  to  all  sales,  void  and  voidable 
alike.     (Kan.)     James  v.  Logan,  105. 

See  Partition,  7-17. 
Note. 
Judicial  Sales,  bona  fide  purchasers  at,  protection  of,  802. 

commissioners  and  other  officers  authorized  to  make  must  not  Md 

at,  793. 
executors  and  administrators,  disqualification  of  to  purchase  at, 

791. 
executors  and  administrators,  purchase  by  one  of  several,  797. 
executors  and  administrators,   purchase  by   to   protect   their   own 

interests,  799. 
executors  and  administrators,  purchases  at  are  presumed  to  be  for 

the  benefit  of  the  estate,  800. 
executors  and  administrators,  relationship  to,  whether  disqualifies 

from  purchasing  at  sales  by,  797. 
executors  and  administrators,  remedy  where  sales  are  in  their  own 

interests,  799-801. 
executors  and  administrators,  right  of  to  purchase  at  sales  made 

by  other  officers,  797-799. 
executors  and  administrators,  right  of  to  purchase  at  their  own 

sales,  798. 
executors  and  administrators,  right  of  to  repurchase  property  sold 

by  themselves,  801. 
executors  and  administrators,  sales  by  in  which  they  are  secretly 

.  interested,  796,  797. 
executors  and  administrators,  sales  by  to  members  of  their  fam- 
ily, 797. 
executors  and  administrators,  sales  by  to  themselves,  when  do  not 

devest  the  equitable  title  of  the  heirs,  800. 
executors  and  administrators,  duty  of  the  heirs  to  elect  whether 

they  will  disaffirm,  800. 
executors  and  administrators,  sales  for  the  benefit  of  themselves 

are  not  void,  800. 
executors  and  administrators,  sales  of  to  themselves  consented  to 

by  heirs  and  others,  795. 
executors  and  administrators,  sales  of  to  themselves  may  be  rati- 
fied, 795. 
executors  and  administrators,  sales  of  to  themselves,  whether  are 

voidable  only,  794,  795. 
executors   and  administrators,  sales  secretly  in  the   interest   of, 

effect  of,  795,  796. 
executors  and  administrators,  sales  to  or  for  themselves,  duties 

of  persons  objecting  to,  800. 
guardians'  sales  made  to  or  for  themselves,  802-806. 
judges  of  courts,  when  disqualified  to  purchase  at,  805. 
parties  to  an  action  or  proceeding,  right  -of  to  purchase  at,  818. 
setting  aside  because  made  by  an  executor  or  administrator  to  or 

in  the  interest  of  himself,  796,  797. 

JURISDICTION. 

See  Corporation,  67-69;  Courts;  Criminal  Law;  Guardian  and  Ward; 

Judgment;  Process. 
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JURY. 
JURY — Special   Venire. — The   Provisions   of   Section   465a   of 
the  Criminal  Code  are  not  exclusive,  but  are  to  be  construed  in  con- 
nection with  section  664  of  the  Civil  Code:  Barney  v.  State,  49  Neb. 
515,  68  N.  W.  636.     (Neb.)     Aabel  v.  State,  719. 

LANDLORD  AND  TENANT. 

1.  LEASE. — No  Particular  Form  of  Expression  is  Necessary  to 
constitute  a  writing  a  lease,  so  long  as  the  intention  of  the  parties  is 
stated.     (Miss.)     Hancock  County  v.  Imperial  Naval  Stores  Co.,  561. 

2.  LANDLORD  AND  TENANT. — ^When  a  Tenant  Holds  Over 
after  the  expiration  of  his  term,  the  option  rests  with  the  landlord 
either  to  treat  him  as  a  trespasser  or  to  hold  him  to  a  continuancy 
of  the  tenancy  on  the  same  terms.     (Ala.)     Long  v.  Grant,  86. 

3.  LANDLORD  AND  TENANT — Relation  of  Between  Cotenants. 
The  relation  of  landlord  and  tenant  does  not  exist  between  tenants 
in  common,  although  one  is  in  the  actual  occupancy  of  the  lands 
and  appropriating  the  proceeds  thereof.     (Ala.)     Long  v.  Grant,  86. 

4.  LANDLORD  AND  TENANT. — Tenants  in  Common  can  Enter 
into  an  agreement  by  which  one  becomes  the  tenant  of  the  other 
and  responsible  for  rent.     (Ala.)     Long  v.  Grant,  86. 

5.  LANDLORD  AND  TENANT. — The  Presumption  That  a  Ten- 
ant Holding  Over  continues  the  tenancy  on  the  same  terms  is  rebut- 
table.    (Ala.)     Long  v.  Grant,  86. 

6.  LANDLORD  AND  TENANT — Cotenant  Holding  Over.— Where 
a  tenant  in  common  who,  having  rented  the  interest  of  his  coten- 
ants, notifies  them  that  he  will  not  rent  again  on  the  former  terms, 
and  they  fail  to  agree  on  any  terms,  his  occupancy  after  the  term 
becomes  the  possession  of  one  tenant  in  common  for  all,  and  does 
not  continue  the  relation  of  landlord  and  tenant.  (Ala.)  Long  v. 
Grant,  86. 

See  Nuisance,  2. 

LARCENY. 

1.  LARCENY — Fraud  or  Artifice  at  Game  of  Cards. — A  player  at 
cards  who  wins  from  one  of  the  players  by  fraud,  trick  or  artifice,  is 
guilty  of  larceny  of  the  entire  amount,  although  he  intends  to  divide 
it  with  his  confederates  in  the  game.  (Utah)  State  v.  Donaldson, 
1041. 

2.  LARCENY — ^Fraud  or  Artifice  at  Game  of  Cards. — A  player  at 
a  game  of  cards  is  guilty  of  larceny  who,  without  his  adversary's 
consent,  takes  the  latter's  money  from  the  table  under  the  pretense 
that  he  has  won  it,  when  the  game  is  fraudulently  conducted,  and 
the  victim  has  no  chance  to  win,  and  is  the  only  player  risking  any- 
thing.    (Utah)     State  v.  Donaldson,  1041. 

3.  LARCENY — Appropriation  of  Goods  by  Clerk  in  Store. — Where 
a  clerk  is  hired  to  sell  goods  in  the  store  of  his  employer,  the  em- 
ployer remaining  in  possession,  but  occasionally  absent  from  the 
store,  and  the  clerk  with  criminal  intent  removes  and  appropriates 
to  his  own  use  a  portion  of  the  goods,  the  crime  is  larceny,  and  not 
embezzlement.  In  order  to  constitute  such  appropriation  embezzle- 
ment, the  goods  must  have  come  into  his  "possession  or  care,  by 
virtue  of  such  employment,"  as  provided  by  section  121  of  the  Crim- 
inal Code.     (Neb.)     Aabel  v.  State,  719. 

4.  LARCENY — Excessive  Sentence. — A  Sentence  of  Five  Years' 
imprisonment  for  stealing  goods  worth  two  hundred  and  fifty  dol- 
lars is  excessive,  and  on  appeal  will  be  reduced  to  two  years.  (Neb.) 
Aabel  v.  State,  719. 


1166  Index— Vol.  136. 

legacies. 

See  Wills. 

LEWDNESS. 

See  Abortion. 

LIBEL  AND  SLANDER. 

1.  LIBEL. — Tlie  Publication  of  a  Person's  Photograph  as  part  of 
an  advertisement,  without  malice,  or  anything  defamatory,  scandalous 
or  untruthful  is  not  libelous.     (R.  I.)     Henry  v.  Cherry,  928. 

2,  SLANDER — Variance  Between  Indictment  and  Proof Where 

an  indictment  for  slandering  a  woman  alleges  that  the  accused 
said  that  he  had  had  "carnal  intercourse"  with  her,  while  the  evi- 
dence shows  that  he  said  he  had  had  a  "good  time"  with  her,  or 
words  to  that  effect,  the  variance  is  fatal.  (Tex.  Cr.)  Hasley  v. 
State,  986. 

LICENSES. 

Permission  to  Enter  upon  Land. 

1.  LICENSE. — A  License  to  Go  upon  Land  and  Extract  the  Eesin 
or  turpentine  from  trees  standing  thereon  does  not  pass  title  to  the 
resin  or  turpentine  until  it  is  severed  from  the  trees.  (Miss.)  Han- 
cock County  V.  Imperial  Naval  Stores  Co.,  561. 

2.  LICENSE — Permission  to  Extract  Resin  from  Trees. — An  in- 
strtiment,  although  styled  a  lease,  whereby  one  of  the  parties  "bar- 
gains and  leases"  to  the  other  the  pine  timber  on  described  land  "to 
be  used  for  turpentine  purposes"  for  a  certain  term,  grants  a  mere 
irrevocable  right,  during  the  life  of  the  contract,  to  enter  upon  the 
land  and  take  from  the  pine  trees  thereon  the  crude  resin  or  turpen- 
tine, and  not  an  interest  in  the  land  as  land.  (Miss.)  Hancock 
County  V.  Imperial  Naval  Stores  Co.,  561. 

License  Taxes. 

3.  LICENSE  TAX — Constitutional  Rule  of  Uniformity. — It  is  not 
repugnant  to  the  constitutional  rule  of  uniform  taxation  that  all  call- 
ings are  not  taxed  under  a  municipal  license  system,  or  that  all  occu- 
pations on  which  a  license  is  imposed  are  not  required  to  pay  the 
same  tax.     (Ky.)     City  of  Louisville  v.  Sagalowski,  258. 

4.  LICENSE  TAX — Classification  of  Those  in  Same  Calling. — The 
state  or  a  municipality  may  classify  persons  of  the  same  occupation, 
and  impose  a  different  license  tax  upon  each  class.  (Ky.)  City  of 
Louisville  v.  Sagalowski,  258. 

5.  LICENSE  TAX. — ^In  the  Classification  of  Callings  selected  as 
the  subject  of  a  license  tax,  the  only  constitutional  limitations  are 
that  there  shall  be  an  equality  of  burden  on  all  who  naturally  or 
reasonably  belong  to  the  same  class,  that  the  tax  shall  not  be  con- 
fiscatory, and  that  it  shall  be  imposed  by  general  law  for  public  pur- 
poses.    (Ky.)     City  of  Louisville  t.  Sagalowski,  258. 

6.  LICENSE  TAX— Classification  of  Those  in  Same  Calling. — In 
imposing  license  taxes  on  persons  engaged  in  merchandising,  a  munici- 
pality may  place  in  one  class  those  who  pay  taxes  upon  regular  assess- 
ments, and  in  another  class  those  who,  although  in  the  same  business, 
so  manage  as  to  beginning  and  continuing  it  as  to  be  out  of  business 
at  the  time  assessments  are  made.  (Ky.)  City  of  Louisville  v. 
Sagalowski,  258. 

7.  LICENSE  TAX — Classification  According  to  Season. — In  im- 
posing license  taxes  on  persons  engaged  in  merchandising,  a  munici- 
pality may   graduate  the  tax  according  to   the   season   of  the  year 
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when    the    vendor    begins    business.     (Ky.)     City    of    Louisville    t. 
Sagalowski,  258. 

8.  LICENSE  TAX— Exorbitant  or  Confiscatory  Tax.— The  consti- 
tutionality of  a  license  tax,  when  attacked  because  exorbitant  or  con- 
fiscatory, is  tested  by  its  application  to  the  entire  class  rather  than 
to  particular  individuals.  (Ky.)  City  of  Louisville  v.  Sagalowski, 
258. 

See  Brokers,  2;  Corporation,  64-66. 

LIEN  OF  VENDOR. 
See  Vendor  and  Vendee,  10. 

LIFE  ESTATES. 

1.  LIFE  ESTATE  in  Personalty— Right  to  Consume.— A  life  es- 
tate in  personal  property  gives  the  donee  the  right  to  consume  such 
articles  as  cannot  be  enjoyed  without  consuming  them,  as  well  as  the 
right  to  wear  out,  by  use,  such  as  cannot  be  used  without  wearing 
out.     (Ala.)     Underwood  v.  Underwood,  61. 

2.  LIFE  ESTATE — Right  to  Rents. — ^A  Tenant  for  Life  in  Land 
is  entitled  to  the  rents  therefrom  during  the  term.  (Ala.)  Under- 
wood v.  Underwood,  61. 

3.  LIFE  ESTATE  in  Personalty— Conversion— Pleading.— A  bill 
by  a  remainderman  averring  that  the  life  tenant  in  personal  property 
will  convert  it  all,  without  showing  any  facts  justifying  that  conclu- 
sion, is  insufficient.     (Ala.)     Underwood  v.  Underwood,  61. 

See  Wills,  16,  17. 

LIMITATION  OF  ACTIONS. 
In  General. 

1.  STATUTE  OF  LIMITATIONS. — Prescription  Runs  from  the 
Day  Damages  are  sustained,  not  from  the  date  of  the  wrongful  act. 
(La.)     Jones  v.  Texas  etc.  Ry.  Co.,  339. 

2.  STATUTE  OF  LIMITATIONS— Action  for  Injuries  to  Animal. 
Where  a  mule  is  negligently  injured,  but  the  serious  nature  of  the 
injuries  is  not  known  until  revealed  by  the  death  of  the  animal  two 
months  later,  after  having  been  turned  out  to  pasture  to  get  well, 
the  statute  of  limitations  does  not  run  against  the  owner's  cause  of 
action  until  the  death.     (La.)     Jones  v.  Texas  etc.  Ey.  Co.,  339. 

3.  STATUTE  OF  LIMITATIONS — Action  for  Injuries  to  Animal. 
Where  a  mule  is  negligently  injured  and  dies  two  months  later,  the 
owner  is  entitled  to  recover  the  expense  of  taking  care  of  the  animal 
and  the  loss  of  its  services  during  the  illness,  as  well  as  the  value 
of  the  animal,  and  he  may  recover  the  latter  item  although  the 
others  are  barred  by  limitation.  (La.)  Jones  v.  Texas  etc.  Ey.  Co., 
339. 

Demanding  Payment. 

4.  LIMITATION  OF  ACTIONS— Necessity  of  Demanding  Pay- 
ment.— Where  by  the  contract  of  the  parties,  express  or  implied,  the 
money  or  debt  which  is  the  subject  matter  thereof  is  payable  only 
upon  demand  in  fact,  the  statute  of  limitations  does  not  begin  to  run 
until  an  actual  demand  for  the  payment  is  made.  (Minn.)  Fallon  v. 
Fallon,  464. 

5.  LIMITATION  OF  ACTIONS — Delay  in  Demanding  Payment. — 
The  demand,  however,  must  be  made  within  a  reasonable  time,  which 
is  ordinarily  the  period  of  the  statute  of  limitations;  but  where  the 
parties  contemplated  a  delay  in  making  the  demand  to  some  indefinite 
time  in  the  future,  the  statutory  period  for  bringing  the  action  is  not 
controlling  as  to  the  question  of  reasonable  time.  (Minn.)  Fallon  v. 
Fallon,  461. 
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6.    LIMITATION  OF  ACTIONS — Delay  in  Demanding  Payment. — 

The  respondent,  as  found  by  the  trial  court,  deposited  with  her  brother, 
the  appellant's  intestate,  money,  upon  the  understanding  that  it 
should  be  kept  and  used  by  him  for  an  indefinite  time  in  the  future, 
and  be  paid  to  her  upon  an  actual  demand  therefor.  She  is  not 
chargeable  with  unreasonable  delay,  nor  laches,  in  failing  to  demand 
payment  before  his  death  which  occurred  twenty-three  years  after  the 
last  deposit  was  made.  Held,  that  the  facts  found  are  sustained  by  the 
evidence,  that  her  claim  for  the  money  was  not  barred  at  the  time 
of  his  death,  either  by  the  statute  of  limitations  or  laches,  and  that 
she  is  entitled  to  interest  thereon.  (Minn.)  Fallon  v.  Fallon,  464. 
See    Adverse    Possession;    Demand;    Exemptions,    1;    Judicial    Sale; 

Quieting  Title,  3. 
Note. 

Limitation  of  Actions,  in  actions  against  attorneys  and  other  agents, 
487,  488. 

in  actions  by  trustees  and  assignees  of  corporations,  481,  482. 

in  actions  for  money  lent,  473. 

in  actions  for  work  and  labor,  473. 

in  actions  on  bank-notes,  472. 

in  actions  on  mortgages  payable  on  demand,  470. 

in  actions  on  municipal  bonds,  473, 

in  actions  on  notes  payable  on  demand  and  accompanied  by  other 
notes  deposited  as  collateral,  472. 

in  actions  on  obligations  payable  on  demand,  473,  474,  488. 

in  actions  on  state  or  municipal  obligations  payable  on  demand, 
476-479. 

in  actions  to  enforce  marital  claims,  482,  483. 

in  actions  to  recover  bailments  of  money,  485,  486. 

in  actions  to  recover  legacies,  476. 

in  actions  to  recover  moneys  paid  for  void  insurance  policies,  475. 

in  actions  to  recover  trust  funds,  483-485. 

in  actions  upon  calls  made  by  receivers  of  corporations,  482. 

in  actions  upon  certificates  of  deposit,  486,  487. 

in  actions  upon  pledges,  475. 

in  actions  upon  subscription  to  corporate  stock,  479,  480. 

in  actions  where  demand  must  be  made  within  a  reasonable  time, 
489. 

where  specific  sums  are  payable  on  demand,  470,  471. 

LIQUORS. 

See  Intoxicating  Liquors. 

LOGS  AND  LOGGING 

See  Timber. 

MALICnOUS  PEOSECUTION. 

1.  MALICIOUS  PROSECUTION.— Malice,  as  That  Term  is  Used 

in  the  law  of  malicious  prosecution,  does  not  necessarily  mean  per- 
sonal ill-will  or  grudge.  A  wrongful  act  intentionally  done  without 
just  cause  or  excuse  is  malicious.     (N.  C.)     Downing  v.  Stone,  841. 

2.  MALICIOUS  PROSECUTION.— The  Advice  of  Counsel,  how- 
ever learned,  on  a  statement  of  facts,  however  full,  does  not  of 
itself  as  a  matter  of  law  afford  protection  to  one  who  has  instituted 
an  unsuccessful  prosecution.  Such  advice  can  be  considered  only  on 
the  issues  of  malice  and  probable  cause.  (N.  C.)  Downing  v.  Stone, 
841. 

3.  MALICIOUS  PROSECUTION.— When  a  Committing  Magis- 
trate, as  such,  examines  a  criminal  case  and  discharges  the  accused, 
his  action  makes  out  a  prima  facie  case  of  want  of  probable  cause. 
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But  the  judgment  of  a  trial  court  acquitting  the  accused  has  no  such 
effect,  and  should  not  be  considered  as  evidence  on  the  issue  of  prob- 
able cause.     (N.  C.)     Downing  v.  Stone,  841. 

4.     MALICIOUS  PROSECUTION.— The  Judgment  of  Acquittal  is 

necessarily  admitted  in  an  action  for  malicious  prosecution,  because 
the  plaintiff  is  required  to  show  that  the  action  has  terminated,  but 
the  judgment  should  be  restricted  to  that  purpose,  and  failure  to  do 
so  is  reversible  error.     (N.  C.)     Downing  v.  Stone,  841. 

MANUFACTURER'S  LIABILITY. 

See  Negligence,  7-10. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Scope  of  Employment, 

1.  MASTER  AND  SERVANT. — Since  the  Scope  of  a  Servant's 
Employment  is  necessarily  dependent  on  circumstances,  a  hard-and- 
fast  rule  cannot  be  laid  down  as  to  the  scope  of  any  particular  em- 
ployment.    (Pa.)     Moon  v.  Matthews,  902. 

2.  MASTER  AND  SERVANT— Scope  of  Employment  a  Question 
for  Jury. — It  is  ordinarily  a  question  for  the  jury  whether  or  not  a 
particular  act  of  a  servant  comes  within  the  scope  of  his  employment. 
(Pa.)     Moon  v.  Matthews,  902. 

Undertaking  Dangerous  WotTc — Instruction  and  Warning. 

3.  MASTER  AND  SERVANT — ^Employ6  Undertaking  Dangerous 
Work. — Employes  acting  under  the  immediate  orders  of  their  su- 
perior have  a  right  to  rely  upon  his  judgment,  unless  the  work  is  so 
manifestly  dangerous  that  a  person  of  ordinary  prudence  would  not 
undertake  it.     (Ky.)     Pittsburg  etc.  Ey.  Co.  v.  Schaub,  273. 

4.  MASTER  AND  SERVANT— Employes  Going  Under  Car  to  Re- 
pair It. — Where  employes  of  a  grain  company  go  under  a  car  stand- 
ing on  a  switch  to  stop  a  leak  in  the  floor,  they  have  the  right  to 
presume  that  the  superior  employe  under  whose  immediate  orders 
they  are  acting  will  take  sufficient  precautions  for  their  safety  by 
giving  the  railway  company  notice  of  their  perilous  position.  Hence 
if  they  are  injured  by  the  railway  company  running  another  car 
against  the  one  they  are  under,  the  grain  company  may  be  liable. 
(Ky.)     Pittsburg  etc.  Ky.  Co.  v.  Schaub,  273. 

5.  MASTER  AND  SERVANT— Employes  Going  Under  Car  to  Re- 
pair It. — It  is  not  so  manifestly  dangerous  for  employes  of  a  grain 
company  to  go  under  a  car  standing  on  its  private  switch  and  repair 
a  leak  in  the  floor  that,  as  a  matter  of  law,  a  person  of  ordinary 
prudence  would  not  undertake  the  work,  although  the  superior  em- 
ploye who  ordered  them  under  the  car  goes  away  for  a  time,  and 
there  is  no  one  to  keep  a  lookout.  (Ky.)  Pittsburg  etc.  Ry.  Co.  v. 
Schaub,  273. 

6.  MASTER  AND  SERVANT— Dut;^  to  Instruct  Employ^.— An 
obligation  rests  upon  an  employer  to  acquaint  his  employ^  with  the 
dangers  which  can  be  ascertained  by  a  knowledge  of  scientific  prin- 
ciples governing  substances  and  processes  used  in  the  employment, 
and  to  which  in  his  ignorance  the  employe  will  otherwise  be  sub- 
ject.    (Mich.)     Adams  v.  Grand  Rapids  Refrigerator  Co.,  454. 

7.  MASTER  AND  SERVANT. — Where  an  Employ^  Draws  Off 
Molten  Enamel  into  a  tank  containing  a  comparatively  small  amount 
•of  water,  it  is  a  question  for  the  jury  whether  the  explosion  which 

Am.  St.  Rep.,  Vol.  13C — 74 
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follows  is  the  result  of  a  natural  law  which  should  have  been  under- 
stood by  the  employer  and  by  him  explained  to  the  employe.  (Mich.)' 
Adams  v.  Grand  Rapids  Refrigerator  Co.,  454. 

8.  MASTER  AND  SERVANT— Presumption  of  Employe's  Knowl- 
edge of  Danger. — It  cannot  be  presumed  as  a  matter  of  law  that  an 
employe  drawing  off  molten  enamel  into  a  tank  possesses  the  scien- 
tific knowledge  that  an  explosion  is  likely  to  follow  if  there  is  com- 
paratively little  water  in  the  tank.  (Mich.)  Adams  v.  Grand  Eapids 
Refrigerator  Co.,  454. 

Safe  Place  and  Appliances — Fellow-servants. 

9.  MASTER  AND  SERVANT— Fellow-servants.— The  Negligence 
of  a  Mining  Employe,  who  by  reason  of  seniority  is  director  of  the 
operations  of  himself  and  his  working  mate,  in  permitting  the  latter 
to  descend  by  a  wornout  rope  not  intended  for  that  purpose,  or  in  not 
procuring  a  safe  rope,  is  not  the  negligence  of  the  master,  but  that 
of  a  fellow-servant.     (Mich.)     Avikainen  v.  Baltic  Min.  Co.,  443. 

10.  MASTER  AND  SERVANT — Safe  Place  and  Appliances — Fel- 
low-servants.— From  the  rule  that  a  master  in  providing  a  safe  place 
or  safe  appliances  for  his  employes  cannot  invoke  the  defense  of 
fellow-servant  to  evade  liability,  it  does  not  follow  that  an  employer 
can  be  held  responsible  for  the  transitory  negligent  act  of  an  employe 
in  the  use  of  a  proper  tool  or  instrumentality  in  a  negligent  manner, 
of  which  the  employer  can  have  no  knowledge.  (Mich.)  Wickham  v. 
Detroit  United  Ry.,  436. 

11.  MASTER  AND  SERVANT — Safe  Place  and  Appliances — Fel- 
low-servants.— Where  a  sectionman,  who  is  a  fellow-servant  with 
the  conductor  on  a  street-car,  temporarily  leaves  a  wheelbarrow  so 
near  the  railway  track  that  it  strikes  the  conductor  while  he  is  on  the 
running-board  of  the  ear  collecting  fares,  the  railway  company  is  not 
liable,  when  it  could  have  no  knowledge  of  the  negligence.  (Mich.) 
Wickham  v.  Detroit  United  Ry.,  436. 

Railway  Employes — Fellow -servants — Assumption  of  Risk. 

12.  MASTER    AND    SERVANT— Fellow-servants.— An    Engineer 

having  the  sole  charge  of  a  logging  train  represents  the  railroad 
company,  and  is  not  a  fellow-servant  with  the  brakeman.  (La.) 
Williams  v.  W.  R.  Pickering  Lumber  Co.,  365. 

13.  MASTER  AND  SERVANT — Fellow-servants. — Employes  on 
One  Train  are  not  fellow-servants  with  a  brakeman  on  another  train 
operated  by  the  same  company.  (La.)  Williams  v.  W.  R.  Pickering 
Lumber  Co.,  365. 

14.  MASTER  AND  SERVANT — Injury  to  Brakeman  on  Logging 
Train. — Where  plaintiff,  a  brakeman  riding  on  a  skeleton  car  of  a 
logging  train,  was  thrown  beneath  the  wheels  and  badly  injured,  by 
the  sudden  and  violent  stopping  of  the  train  by  the  engineer,  with- 
out warning  or  notice,  the  question  whether  he  was  guilty  of  con- 
tributory negligence  in  riding  in  an  unsafe  position  on  the  car  is 
one  of  fact,  peculiarly  within  the  province  of  the  jury,  and  after  a 
review  of  the  evidence  we  are  not  prepared  to  say  that  the  finding 
is  against  the  preponderance  of  the  evidence.  (La.)  Williams  v. 
W.  R.  Pickering  Lumber  Co.,  365. 

15.  MASTER  AND  SERVANT— Negligence  of  Brakeman  on  Log- 
ging Train.— Plaintiff  cannot  be  considered  as  guilty  of  contributory 
negligence  for  failing  to  foresee  and  guard  against  a  sudden  and 
unexpected  emergency  stop,  which  no  one  anticipated.  (La.)  Will- 
iams V.  W.  R.  Pickering  Lumber  Co.,  365. 

16.  MASTER  AND  SERVANT — Assumption  of  Risk  by  Brakeman 
on  Logging  Train. — Plaintiff  cannot  be  considered  as  assuming  the 
risk  of  the  negligence  of  the  railroad  company  or  of  its  conductors,. 
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or  engineers  acting  as  conductors.     (La.)     Williams  v.  W.  E.  Picker- 
ing Lumber  Co.,  365. 

17.  MASTER  AND  SERVANT— Negligence  of  Brakeman  on  Log- 
ging Train. — As  the  evidence  tends  to  show  that  the  position  of  the 
brakeman  on  the  car  would  have  been  safe  under  ordinary  circum- 
stances, he  cannot  be  considered  as  guilty  of  contributory  negligence 
for  assuming  such  a  position.  (La.)  Williams  v.  W.  E.  Pickering 
Lumber  Co.,  365. 

18.  MASTER  AND  SERVANT— Injury  to  Brakeman  on  Logging^ 
Train. — The  emergency  stop  was  the  immediate  cause  of  the  injury,, 
but  the  necessity  for  such  a  stop  was  created  by  the  negligence  of 
the  superior  servants  of  the  railroad  company  in  leaving  the  switch 
open,  contrary  to  custom,  and  in  not  inspecting  the  switch  before 
attempting  to  use  it,  and  by  the  negligence  of  the  management  in 
not  making  and  enforcing  proper  rules  for  the  operation  of  the 
switch.     (La.)     Williams  v.  W.  E.  Pickering  Lumber  Co.,  365. 

19.  MASTER  AND  SERVANT — Injury  to  Brakeman  on  Logging 
Train. — But  from  any  point  of  view,  the  efficient  cause,  the  causa 
causans,  was  the  negligence  of  the  company  and  of  its  servants,  for 
whose  fault  it  is  answerable.  (La.)  Williams  v.  W.  E.  Pickering 
Lumber  Co.,  365. 

20.  RAILROAD — Brakeman  Going  Between  Moving  Cars  Contrary 
to  Rules. — Where  a  brakeman,  contrary  to  the  rules  of  the  railroad 
company,  goes  between  moving  cars  to  uncouple  them,  catches  his  foot 
in  an  unblocked  frog,  and  is  run  over  by  the  cars,  there  being  evi- 
dence that  the  rules  were  frequently  disregarded  and  had  not  been 
brought  to  his  attention,  he  is  not  guilty,  as  a  matter  of  law,  of  such 
contributory  negligence  as  will  preclude  recovery  for  his  death. 
(Miss.)     Matthews  v.  New  Orleans  etc.  E.  R.  Co.,  543. 

21.  RAILROAD — Injury  to  Brakeman  WMle  Violating  Rules. — The 
liability  of  a  railway  company  for  the  death  of  a  brakeman  cannot  be 
avoided  solely  because  at  the  time  he  was  killed  he  was  violating  a 
rule  of  the  company  for  the  protection  of  employes,  when  there  is  evi- 
dence that  the  rule  had  not  been  brought  to  his  attention  and  also 
that  it  had  been  frequently  disregarded.  (Miss.)  Matthews  v.  New 
Orleans  etc.  E.  E.  Co.,  543. 

22.  RAILROAD — Unblocked  Frogs — Contributory  Negligence. — A 
railway  company  owes  its  employes  the  duty  of  blocking  its  frogs  and 
switches.  If  it  fails  to  discharge  this  duty,  a  brakeman  in  coupling 
cars  cannot  be  held,  as  a  matter  of  law,  to  have  accepted  the  risk, 
so  as  to  bar  an  action  for  his  death  in  case  he  catches  his  foot  in  an 
unblocked  frog  and  is  run  over.  (Miss.)  Matthews  v.  New  Orleans 
etc.  R.  E.  Co.,  543. 

Independent  Contractor — Blasting. 

23.  INDEPENDENT  CONTRACTOR^Liability  for  Blasting.— 
Where  a  railroad  company,  after  blasting  on  its  right  of  way  with 
such  violence  as  to  throw  rocks  upon  and  break  the  windows  of  a 
nearby  dwelling,  and  after  being  notified  thereof  by  the  owner  of  the 
building,  lets  the  work  to  an  independent  contractor,  who  continues 
the  blasting  in  the  same  manner,  the  railroad  company  is  liable  for 
the  death  of  the  wife  of  the  owner  of  the  building,  who  is  frightened 
and  made  nervous  by  the  blasting,  and  takes  typhoid  fever,  from 
which  she  dies,  the  contractor,  although  being  notified  of  the  effect 
of  the  blasting  and  of  her  condition,  refusing  to  discontinue  opera- 
tions until  a  short  time  before  her  death.  (N.  C.)  Hunter  T» 
Southern  Ey.  Co.,  854. 

See  Automobiles,  5,  6. 
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MAXIMS. 
MAXIM. — Things  not  Susceptible  of  Ascertainment  are   con- 
sidered in  law  as  not  existing.     (La.)     Jones  v.  Texas  etc,  Ey.  Co., 
339. 

MECHANICS'  LIENS. 
MECHANIC'S  LIEN.— A   Tenant  in  Common  cannot  have   a 

mechanic's  lien  on  the  common  property  for  repairs  which  he  has 
made  thereon.     (Iowa)     Cooper  v.  Brown,  768. 

MEDICAL  ADVERTISEMENTS. 

See  Municipal  Corporations,  2;  Obscenity. 

MISTAKE. 
MISTAKE  OF  LAW.— Where  a  Deed  is  Executed  under  the 
mistaken  idea,  derived  from  counsel,  that  the  grantor  has  a  less  inter- 
est in  the  land  than  she  conveys,  she  may  avoid  it.     (Miss.)     Hoy  v. 
Hoy,  548. 

See  Cancellation  of  Deed. 

MOBS. 

See  Eiotfl. 

MONOPOLIES. 

1.  MONOPOLY — Corporations  Establishing  Pool  or  Combination. 

An  agreement  between  several  corporations,  competitors  in  business, 
and  the  stockholders  of  each,  providing  for  the  transfer  to  one  of 
said  corporations  of  all  the  property  of  the  others,  in  return  for  which 
the  corporation  taking  title  agrees  to  issue  to  each  stockholder  an 
amount  of  its  capital  stock  in  proportion  to  his  interest,  and  contain- 
ing agreements  as  to  the  future  selection  of  directors  and  distribution 
of  dividends,  is  a  pooling  or  combination  of  interests,  and  only  a 
nominal  purchase  and  sale  of  the  properties.  (Minn.)  State  v. 
Creamery  Package  Mfg.  Co.,  514. 

2.  MONOPOLY — Corporations  Establishing  Pool — Evidence. — The 
fact  that  the  corporation  taking  title  subsequently  carried  on  the  busi- 
ness in  the  names  of  the  old  concerns,  and  placed  traveling  agents  in 
the  field  who  pretended  to  compete  with  each  other,  but  in  fact 
secretly  agreed  upon  prices,  is  evidence  of  the  intent  of  the  parties 
to  the  agreement  to  form  a  combination  in  restraint  of  trade. 
(Minn.)     State  v.  Creamery  Package  Mfg.  Co.,  514. 

3.  MONOPOLY — Corporations  Establishing  Pool — Intent. — When 
the  unlawful  intent  is  established,  the  character  and  extent  of  the 
former  competition  is  immaterial.  (Minn.)  State  v.  Creamery  Pack- 
age Mfg.  Co.,  514. 

4.  MONOPOLY. — The  Patentee  of  an  Article  of  Commerce  re- 
ceives from  the  federal  government  a  grant  of  an  absolute  monopoly 
in  the  article  patented.  Quaere,  whether  such  grant  confers  upon  the 
patentee  the  right  to  extend  the  monopoly  by  combining  with  other 
patentees  in  violation  of  the  statute  of  a  state  designed  to  prevent 
combinations  in  restraint  of  trade.  (Minn.)  State  v.  Creamery 
Package  Mfg.  Co.,  514. 

5.  MONOPOLY — Patented  Articles. — The  Fact  That  the  Principal 
Inducement  for  the  combination  was  to  secure  a  monopoly  in  the  sale 
of  patented  articles  does  not,  if  the  combination  includes  the  mer- 
chandising of  articles  not  patented,  prevent  the  enforcement  of  its 
law  by  the  state.     (Minn.)     State  v.  Creamery  Package  Mfg.  Co.,  514. 

6.  MONOPOLY. — The  Continuance  and  Maintenance  by  a  Cor- 
poration of   the  combination  is  a  present  violation  of  section   51(38 
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of  the  Eevised  Laws  of  1905.     (Minn.)     State  v.  Creamery  Package 
Mfg.  Co.,  514. 

MORPHINE  FIEND. 

See  Criminal  Law,  21. 

MORTGAGES. 

1.  EQUITABLE  MORTGAGE. — The  Deposit  of  Title  Deeds  does 
not  create  an  equitable  lien  or  mortgage.  (Iowa)  Tuller  v.  Leaver- 
ton,  756. 

2.  MORTGAGE — Separate  Estate  of  Wife. — A  Mortgage  Given 
for  the  debt  of  the  mortgagor  upon  the  separate  estate  of  his  wife 
is  void.     (Ala.)     Allen  v.  Pierce,  92. 

3.  MORTGAGE  FORECLOSURE— Proof  of  Mortgagor's  Title.— 
In  an  action  brought  to  foreclose  a  mortgage,  in  order  to  establish 
a  ground  of  recovery  against  a  defendant  who  does  not  claim  under 
its  maker,  the  plaintiff  is  required  to  show  that  the  mortgagor  had 
title  to  the  property,  so  that  the  mortgage  created  a  lien.  (Kan.) 
Cooper  V.  Ehea,  100. 

4.  MORTGAGE — Remedies  of  Mortgagee  to  Enforce  Debt. — A 
mortgagee  of  land  has  three  remedies.  He  may  pursue  aL'y  one  of 
them,  or  pursue  all  three  at  the  same  time.  He  may  file  his  bill 
in  equity  to  foreclose  the  mortgage,  sue  in  ejectment  for  the  re- 
covery of  the  land,  and  sue  on  his  debt  at  law.  (Ala.)  Allen  t. 
Pierce,  92. 

Note. 

Mortgagees,  purchase  by  at  sales  made  by  themselves,  81L 

purchase  by,  who  may  object  to,  811. 

sales  by  under  powers,  disqualification  of  mortgagee  to  purchase 
at,  810,  811. 

Bales  by  under  powers  giving  them  the  right  to  purchase,  811. 

MUNICIPAL  CORPORATIONS. 

Property  and  Powers. 

1.  MUNICIPAL  CORPORATION — Manner  of  Holding  Property. 
A  public  corporation  may  hold  property  in  a  private  as  well  as  in  a 
governmental  capacity.  (Utah)  Pioneer  Inv.  etc.  Co.  v.  Board  of 
Education,  1016. 

Forbidding  Medical  Advertisements. 

2.  MUNICIPAL  CORPORATION— Power  to  Forbid  Medical  Ad- 
vertisements.— An  ordinance  forbidding  the  publication  of  medical 
advertisements  respecting  private  and  venereal  diseases  cannot  be  sus- 
tained as  an  exercise  of  the  general  police  power  of  the  city,  nor  by 
the  general  welfare  clause  of  the  charter,  nor  by  a  charter  provision 
authorizing  the  regulation  of  doctors.     (Mo.)     St.  Louis  v.  King,  643. 

3.  MUNICIPAL  CORPORATION — Limitation  upon  Powers. — A 
municipal  corporation  can  exercise  the  following  powers  only:  Those 
granted  in  express  words,  those  necessarily  or  fairly  implied  in  or  in- 
cident to  the  powers  expressly  granted,  and  those  essential  to  the 
declared  objects  and  purposes  of  the  corporation — not  simply  con- 
venient, but  indispensable.   *(Mo.)       St.  Louis  v.  King,  643. 

4.  MUNICIPAL  CORPORATION— Authority  to  Forbid  Vicious 
Acts. — Although  ah  act  is  vicious  and  properly  within  the  power  of 
the  legislature  to  consider,  it  is  not  a  proper  subject  for  regulation 
by  a  city  unless  the  charter  grants  the  requisite  power.  (Mo.)  St. 
Lioais  v.  King,  643. 
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Moving  Houses  in  Streets. 

5.  PUBLIC  STREETS — Use  of  for  Moving  Houses — Necessity  of 
Permit. — The  use  of  the  streets  of  a  city  for  moving  houses  is  an  un- 
usual and  extraordinary  use,  and  they<  cannot  be  so  employed  by  a 
house  mover  without  permission  from  the  city  authorities.  (Minn.) 
Edison  Electric  Light  etc.  Co.  v.  Blomquist,  460. 

6.  PUBLIC  STREETS — Ordinance  Licensing  House  Moving. — 
The  house  movers'  ordinance  of  the  city  of  St.  Paul  provides  that  a 
building  may  be  removed  from  one  lot  to  another  outside  the  fire 
limits,  and  that  no  person  except  a  licensed  house  mover  shall  move 
any  building  within  the  city  limits;  that  the  party  applying  for  a 
license  shall  give  a  bond  conditioned  to  indemnify  the  city  for  dam- 
ages, and  upon  the  execution  and  approval  of  the  bond  that  a  license 
shall  be  issued  by  obtaining  a  permit  from  the  commissioner  of  public 
works,  which  shall  state  all  the  conditions,  prescribe  the  route  to  be 
taken,  and  limit  the  time.  (Minn.)  Edison  Electric  Light  etc.  Co. 
v.  Blomquist,  460. 

7.  PUBLIC  STREETS— Moving  Houses — ^Interference  With  Elec- 
tric Wires. — Appellant  secured  a  permit  to  move  a  frame  house  along 
certain  streets,  and  the  permit  contained  the  following  restrictions: 
''This  permit  does  not  allow  interference  with  wires  or  any  other  ob- 
structions on  the  above  route."  Held,  respondents  having  been  law- 
fully in  possession  of  the  streets  with  their  wires  and  lamps  at  the 
time  of  the  issuing  of  the  permit,  appellant's  right  to  the  use  of  the 
streets  was  limited  as  provided  by  the  permit,  and  that  he  possessed 
no  legal  right  to  interfere  with  the  wires  and  lamps  for  the  purpose 
of  moving  the  house;  that  the  trial  court  was  justified  in  enjoining 
appellant  from  such  interference,  except  upon  the  condition  that 
appellant  give  respondent  reasonable  notice  to  remove  its  wires;  and 
that  appellant  execute  a  bond  to  pay  the  reasonable  expense  thereof. 
(Minn.)     Edison  Electric  Light  etc.  Co.  v.  Blomquist,  460. 

Defective  Walks — Boiler  Slcating. 

8.  PUBLIC  STREETS — Injury  to  Person    on   Roller  Skates. — The 

measure  of  the  duty  of  a  city  in  regard  to  sidewalks  is  to  keep  them 
safe  for  ordinary  requirements  only.  It  is  under  no  obligation  to 
provide  pavements  safe  for  roller  skating.  Yet,  if  a  person  on  roller 
skates  suffers  injury  because  of  a  hole  in  a  sidewalk,  of  which  the 
city  has  constructive  notice,  and  which  is  more  or  less  dangerous  to 
persons  passing,  whether  walking  or  on  skates,  the  municipality  may 
be  held  liable.     (Pa.)     Collins  v.  Philadelphia,  873, 

Obstruction  of  Streets. 

9.  PUBLIC  STREET — Grant  to  Railroad  of  Right  to  Lay  Side- 
track.— In  the  absence  of  a  statutory  grant  of  power,  a  city  cannot 
authorize  a  railway  company  and  a  tobacco  company  to  construct  a 
sidetrack  in  the  street,  off  the  railroad  right  of  way,  connecting  the 
railroad  with  the  tobacco  company's  warehouse.  (N.  C.)  Butler  v. 
F.  E.  Penn  Tobacco  Co.,  831. 

10.  PUBLIC  STREET— Grant  of  Right  to  Obstruct.— Town  au- 
thorities hold  the  streets  in  trust  for  the  purposes  of  public  traffic, 
and  in  the  absence  of  statutory  power  cannot  grant  to  anyone  the 
right  to  obstruct  a  street  to  the  inconvenience  of  the  public,  even 
for  public  purposes,  and  for  private  purposes  not  at  all.  (N.  C.) 
Butler  v.  F.  R.  Penn  Tobacco  Co.,  831. 

11.  PUBLIC  STREET — Enjoining  Obstruction  •  With  Goods  and 
Cars. — Using  a  street  and  sidewalk  for  a  siding  by  a  tobacco  com- 
pany, and  at  times  filling  it  up  with  cars,  entitles  a  property  owner, 
whose  use  of  the  street  is  thereby  interfered  with,  to  an  injunction. 
(N.  C.)     Butler  v.  F.  R.  Penn  Tobacco  Co.,  831. 
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12.  PUBLIC  STREET— Enjoining  Obstruction.— The  Owner  of  a 
Xot  whose  use  of  a  street  is  interfered  with  by  an  obstruction  therein 
is  entitled  to  an  injunction,  although  his  property  is  not  immediately 
adjacent.     (N.  C.)     Butler  v.  F.  E.  Penn  Tobacco  Co.,  831. 

Stump  in  Street — Injury  to  Pedestrian. 

13.  PUBLIC  STREET— Negligence  in  Leaving  Stump  of  Pole  in 
Street. — For  a  telegraph  company  to  leave  the  stump  of  a  pole  stand- 
ing in  a  public  street  is  negligence  which  renders  it  liable  to  a  pedes- 
trian who  stumbles  over  it  without  negligence  on  his  part.  (Ala.) 
Dobbins  v.  Western  Union  Tel.  Co.,  69. 

14.  PUBLIC  STREET — Negligence  in  Falling  Over  Stump  in 
Night. — One  who  in  the  night-time  takes  a  path  angling  across  a 
street  and  leading  by  the  stump  of  a  telegraph  pole  that  has  stood 
for  several  years  in  the  street,  he  being  familiar  with  the  situation 
and  attempting  to  guide  his  steps  by  referring  to  objects  whose  loca- 
tion he  knows,  is  not  negligent,  as  a  matter  of  law,  in  case  he  veers 
from  the  path  and  collides  with  the  stump,  (Ala.)  Dobbins  v.  West- 
ern Union  Tel.  Co.,  69. 

15.  PUBLIC  STREET — Negligence  of  Pedestrian  in  Crossing  at 
Night. — "Whether  a  pedestrian  taking  a  path  across  a  street  in  the 
night-time,  which  path  leads  by  a  stump,  exercises  due  care,  is  not 
•controlled  alone  by  the  facts  that  the  night  is  dark  and  that  he  can- 
not see  the  stump  before  colliding  with  it.  (Ala.)  Dobbins  v.  West- 
ern Union  Tel.  Co.,  69. 

See  Adverse  Possession,  7,  8. 

MURDER. 
See  Homicide. 

NAMES. 
NAMES — Idem  Sonans — Identity  of  Sound. — Words  having 
practically  the  same  sound  may  be  regarded  as  idem  sonans,  although 
they  are  spelled  slightly  different.  Identity  of  sound  may  be  re- 
garded as  a  surer  method  of  designating  names  than  mere  identity 
in  the  orthography.     (Tex.  Cr.)     Rowan  v.  State,  1005. 

NEGLIGENCE. 

In  General. 

1.  NEGLIGENCE  is  Essentially  Relative  and  Comparative.— The 
legal  duty  we  owe  to  others  is  the  accepted  standard,  and  that  duty 
is  measured  by  the  exigencies  of  the  occasion.  (N.  C.)  Tudor  v. 
Bowen,  836. 

2.  NEGLIGENCE. — ^A  Want  of  Caution  to  Avoid  Injury,  where 
the  duty  to  exercise  caution  is  incumbent,  and  a  reckless  or  heedless 
use  of  a  dangerous  agency  in  a  locality  where  the  peril  from  its 
use  is  obvious,  constitute  breaches  of  duty  which  may  become  action- 
able negligence.     (N.  C.)     Tudor  v.  Bowen,  836. 

3.  NEGLIGENCE. — The  Term  Negligence  Covers  Those  Shades 
■of  inadvertence  which  range  between  deliberate  intention  on  the  one 
hand  and  total  absence  of  responsible  consciousness  on  the  other. 
(N.  C.)     Tudor  v.  Bowen,  §36. 

4.  NEGLIGENCR — There  are  Usually  Two  Factors  of  safety  in 
any  condition  in  which  harm  may  befall  one  person  by  the  act  of 
another;  the  one,  the  instinct  and  obligation  of  self-preservation; 
the  otlier,  the  duty  which  everyone  owes  to  so  use  his  own  as  not 
to  inflict  injury  upon  his  neighl)or;  and  whore  that  which  one  uses 
is    an    agency    of    an    extraordinarily    dangerous    character,    the    law 
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throws  upon  the  user  the  burden  of  the  greater  care.     (La.)     Morcn 
V.  New  Orleans  Ry.  etc.  Co.,  344. 

6.  NEGUOENCE — Duty  to  Use  Care  not  to  Endanger  Others. — 
As  a  general,  not  as  a  universal,  rule  "whenever  one  person  is  by  cir- 
cumstances placed  in  such  a  position  with  regard  to  another  that  every 
one  of  ordinary  sense  who  did  think  would  at  once  recognize  that,  if 
he  did  not  use  ordinary  care  and  skill  in  his  own  conduct  with  regard 
to  those  circumstances,  he  would  cause  danger  of  injury  to  the  person 
or  property  of  the  other,  a  duty  arises  to  use  ordinary  care  and  skill 
to  avoid  such  danger."  Heaven  v.  Pender,  11  Q.  B.  D.  503,  followed 
and  applied.     (Minn.)     O'Brien  v.  American  Bridge  Co.,  503. 

Unsafe  Prermses. 

6.  NEGIiIGENCE — Liability  for  Unsafe  Premises. — The  owner  of 
premises  is  liable  to  persons  lawfully  coming  thoreon  for  injury  occa- 
sioned them  by  unsafe  conditions  which  he  has  intentionally  or  negli- 
gently suffered  to  exist  without  warning,  such  as  pitfalls,  spring-guns, 
and  the  like.     (Ala.)     Scheuerman  v.  Scharfenberg,  74. 

t 
Liability  of  Contractor  or  Manufacturer  to  Third  Persons. 

7.  NEGLIGENCE — Liability  of  Contractor  ox  Manufacturer  to 
Third  Persons. — When  the  breach  of  a  contract  has  resulted  in  proxi- 
mate and  substantial  damages  to  a  stranger  thereto  because  of  the 
negligence  of  one  party  to  that  agreement,  such  damages  are  recover- 
able if  the  agency,  causing  the  harm  complained  of,  be  of  a  noxious 
or  dangerous  kind,  and  the  party  sought  to  be  charged  as  a  manufac- 
turer or  contractor  had  knowledge  of  its  being  in  such  a  state  as 
would  amount  to  a  concealed  danger  to  persons  using  it  in  an  ordi- 
nary manner  and  with  ordinary  care.  (Minn.)  O'Brien  v.  American 
Bridge  Co.,  503. 

8.  NEGLIGENCE — Liability  of  Contractor  or  Manufacturer  to 
Third  Persons. — It  is  sufficient  if  the  agency  be  "potentially  danger- 
ous." Its  noxious  or  dangerous  character  refers  not  so  much  to  its 
intrinsic  quality  as  to  the  extremity  and  imminence  of  the  peril  which 
its  ordinary  use  with  ordinary  care  involves.  (Minn.)  O'Brien  v. 
American  Bridge  Co.,  503. 

9.  NEGLIGENCE — Liability  of  Contractor  or  Manufacturer  to 
Third  Persons. — The  effect  of  the  original  wrongful  act  may  be  traced 
in  accordance  with  general  principles  of  causation  through  the  uncon- 
scious intermediate  agents  who  may  be  parties  to  the  contract. 
(Minn.)     O'Brien  v.  American  Bridge  Co.,  503. 

10.  NEGLIGENCE — ^Liability  of  Contractor  to  Person  Injured  by 
Collapse  of  Bridge. — Defendant  wag  responsible  for  the  erection  of  a 
bridge  under  contract.  Five  or  six  weeks  after  its  acceptance  it  col- 
lapsed, while  plaintiff  and  others  were  passing  over  it.  Plaintiff  was 
seriously  injured.  It  is  held  that  under  the  pleadings,  proof,  and 
charge  of  the  trial  court  plaintiff  is  entitled  to  recover.  Schubert  v. 
J.  R.  Clark  Co.,  49  Minn.  331,  followed  and  applied.  (Minn.) 
O'Brien  v.  American  Bridge  Co.,  503. 

11.  NEGLIGENCE. — WMle  the  Action  of  Deceit  Bests  upon  Fraud- 
ulent, and  not  merely  upon  negligent,  misrepresentations,  the  present 
action  lay  upon  allegations  of  negligence,  although  actionable  fraud 
was  not  shown.     (Minn.)     O'Brien  v.  American  Bridge  Co.,  503. 

Pleading  and  Practice. 

12.  NEGLIGENCE — Pleading  in  Action  for  Personal  Injuries.— In 
actions  for  personal  injuries  it  is  enough  for  the  plaintiff  to  allege 
negligence  generally.  He  need  not  set  out  the  facts  constituting  it, 
as  such  matter  is  evidential.  (Ky.)  Pittsburg  etc.  Ry.  Co.  v.  Schaub, 
273. 
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13.  NEGLIGENCE — ^When  a  Question  for  the  Jury. — ^Where  dif- 
ferent minds  may  reasonably  draw  different  inferences  as  to  whether 
certain  facts  establish  negligence  or  contributory  negligence,  the 
question  of  negligence  must  be  left  to  the  jury.  (Neb.)  Crabtree  v. 
Missouri  Pacific  Ey.  Co.,  663. 

14.  NEGLIGENCE — Taking  Case  from  Jury. — So  Many  Questions 
are  integrated  usually  into  the  solution  of  the  question  of  negligence, 
it  is  so  necessary  to  carefully  examine  all  the  circumstances  making 
up  the  situation  in  each  case,  that  it  must  be  a  rare  case  of  negligence 
which  the  court  should  take  from  a  jury.  (Miss.)  Owens  v.  Yazoo 
etfi.  E.  E.  Co.,  579. 

See  Automobiles  J  I>amages;  Electricity. 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 

NEW  TBIAL. 
NEW  TRIAL— Death  of  Reporter — Loss  of  Record. — Equity, 
even  if  it  has  inherent  power  to  grant  a  new  trial  in  ease  of  the 
loss  or  destruction  of  the  record  so  that  an  appeal  with  trial  de 
novo  cannot  be  had,  will  not  exercise  such  power  on  the  ground 
that  the  reporter  has'  died  leaving  his  notes  uncertified  and  un- 
translatable, his  death  occurring  more  than  a  year  after  the  cause 
was  submitted  and  three  months  after  the  entry  of  the  decree. 
(Iowa)     Dumbarton  Realty  Co.  v.  Erickson,  778. 

NinSANCE. 

1.  NXnSANCE. — A  Blacksmith-shop,  although  erected  in  the 
residence  portion  of  the  city,  is  not  per  se  a  nuisance.  Hence  its 
operation  in  the  ordinary  manner  is  not  a  nuisance.  (Ky.)  Morris 
V.  Roberson,  323. 

2.  NUISANCE. — ^A  Landlord  is  not  Liable  for  a  Nuisance  which 
his  tenant  creates  in  the  operation  of  a  blacksmith-shop.  (Ky.) 
Morris  v.  Roberson,  323. 

OBSCENITY. 

OBSCENITY. — ^A  Medical  Advertisement  is  not  "Obscene"  un- 
less it  has  a  tendency  to  deprave  or  corrupt  the  minds  of  those  into 
whose  hands  it  may  fall.     (Mo.)     St.  Louis  v.  King,  643. 

OPTIONS. 

See  Vendor  and  Vendee,  5,  6. 

PARENT  AND  CHILD. 

See  Death,  4,  5. 

PAROL  EVIDENCE. 

See  Crops;  Evidence,  11-18. 

PARTITION. 
In  General. 

1.  PARTITION— Necessity  of  Possession  by  Plaintiff.— The  right 
to  maintain  partition  is  given  only  to  one  having  actual  or  construc- 
tive possession  of  the  land.     (Ala.)     Ties  v.  Rosser,  57. 

2.  PARTITION. — A  Mere  Reversioner,  Having  No  Right  to  or 
Interest  in,  the  present  use  or  enjoyment  of  the  property,  or  to  the 
proceeds  in  ease  of  a  sale,  cannot  compel  partition  as  against  on© 
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holding  a  life  estate  in  the  entire  property.     (Ala.)     Fies  v.  Eosser, 
57. 

Litigation  of  Title — Res  Judicata. 

a.  PARTITION — Bes  Judicata. — The  Doctrine  of  Estoppel,  with 
its  conclusive  effect,  applies  to  partition  proceedings.  (N.  C.) 
liuf^anan  v.  Harrington,  828. 

4.  PABTITION — Res  Judicata. — Where  the  Quantity  of  Estate 
held  by  each  owner  is  litigated  in  partition,  the  judgment  therein 
is  an  estoppel  in  a  subsequent  suit  by  one  of  the  parties  to  have  a 
deed  corrected  on  the  ground  that  by  mistake  of  the  draftsman  in 
drawing  it  he  conveyed  to  the  other  a  larger  interest  in  the  common 
property  than  was  intended.     (N.  C.)     Buchanan  v.  Harrington,  828. 

5.  PARTITION — Litigation  of  Title  or  Estate. — Proceedings  in 
partition  are  no  longer  merely  possessory  actions,  but  proceedings  in 
which  the  quantity  of  the  estate  or  title  may  be  litigated.  (N.  C.) 
Buchanan  v.  Harrington,  828. 

Beceiver. 

6.  PARTITION. — The  Appointment  of  a  Receiver  In  Partition 
Proceedings  will  not  be  considered  on  appeal  if  the  alleged  error  in 
the  appointment  is  not  found  in  the  motion  for  a  new  trial.  (Mo.) 
Davidson  v.  Davidson,  615. 

Sale  in  Partition. 

7.  PARTITION— Evidence  That  Court  was  not  In  Session. — Where 
parol  evidence  of  the  plaintiff  goes  in  without  objection  in  a  direct 
attack  upon  a  partition  sale  on  the  ground  that  the  court  was  not  in 
session  on  the  day  it  was  made,  as  also  does  such  evidence  of  the  de- 
fendant, it  is  too  late  on  appeal  for  the  defendant  to  urge  the  incom- 
petency of  that  method  of  proof.  He  cannot  change  his  attitude  on 
appeal  and  thereby  convict  the  lower  court  of  error.  (Mo.)  David- 
son V.  Davidson,  615. 

8.  PARTITION — Validity  of  Sale  When  Court  not  in  Session. — 
A  statute  requiring  partition  sales  to  be  made  "on  some  day  during 
the  term"  means  some  day  when  the  court  is  in  actual  session  for  the 
transaction  of  business,  and  not  some  day  of  vacation  between  two 
portions  of  the  term.  Hence  where  the  court  adjourns  on  the  ninth 
of  the  month  to  the  thirteenth,  a  partition  sale  cannot  be  made  on  the 
twelfth.     (Mo.)     Davidson  v.  Davidson,  615. 

9.  PARTITION — Improvemelits. — The  Reversal  of  a  Decree  and 
the  remand  of  the  cause  for  a  decree  for  a  sale  of  the  property, 
in  partition  proceedings,  puts  it  beyond  the  power  of  either  party 
to  complicate  the  situation  by  rebuilding  a  destroyed  improvement 
thereon  and  imposing  the  cost  thereof  on  his  cotenants.  (Iowa) 
Cooper  V.  Brown,  768. 

10.  PARTITION — Sale  to  Corporation  not  in  Existence. — A  cor- 
poration which  does  not  become  a  legal  entity  until  two  days  after  a 
partition  sale  cannot  be  a  purchaser  thereat.  (Mo.)  Davidson  v. 
Davidson,  615. 

11.  PARTITION. — A  Purchaser  at  a  Partition  Sale  must  have 
Capacity  to  receive  and  hold  real  estate.  (Mo.)  Davidson  v.  David- 
son, 615. 

12.  PARTITION. — ^Where  a  Life  Tenant,  With  Power  to  Sell,  pro- 
ceeds in  the  probate  court  to  sell  for  partition  her  interest  and  that 
of  her  cotenant,  no  mention  of  the  power  being  made  in  the  pro- 
ceedings, the  deed  thereunder  conveys  only  her  interept  and  that 
of  the  cotenant,  and  not  that  which  she  has  the  power  to  convey. 
<Ala.)     Cramton  v.  Eutledge,  94. 
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JSale — Guardian  of  Minors. 

13.  PARTITION — Nonresident  Minor — Guardian. — ^PnrchaserH  in 
Good  Faith  in  partition  proceedings,  regular  on  their  face,  will  be 
protected,  the  parties  being  represented  by  counsel,  and  a  guardian 
being  appointed  for  a  nonresident  minor  cotenant,  although  the  minor 
has  no  knowledge  of  the  appointment  or  of  the  partition  and  sale. 
(N.  C.)     Credle  v.  Baugham,  787. 

14.  PARTITION. — ^A  Guardian  may  Purchase  at  a  Partition  Sale 
of  land  in  which  his  ward  is  a  co-owner,  if  he  has  a  personal  in- 
terest in  the  property  to  protect.     (N.  C.)     Credle  v.  Baugham,  787. 

15.  PARTITION — ^Authority  of  Guardian  to  Bind  Minors. — A 
guardian  cannot,  without  an  order  from  the  probate  court,  bind  her 
wards  by  approving  a  partition  sale  made  in  violation  of  the  court's 
order  that  at  least  one-half  shall  be  paid  in  cash.  (Mo.)  Davidson 
V.  Davidson,  615. 

Attack  upon  Sale  for  Fraud. 

16.  PARTITION — Attack  upon  In  Equity  for  Fraud — Appeal. — 

Where  partition  proceedings  are  attacked  in  equity  for  fraud,  after 
final  judgment  and  sale,  and  the  trial  court  finds  that  there  was  no 
fraud  in  procuring  the  interlocutory  judgment,  though  perhaps  it  is 
erroneous,  but  that  there  was  fraud  in  the  proceedings  subsequent  to 
it,  and  the  supreme  court  on  appeal  concurs  in  the  views  of  the  trial 
«ourt,  the  original  partition  suit  stands  in  the  circuit  court  with  an 
interlocutory  judgment  only.  But  there  being  no  fraud  in  the  concoc- 
tion of  the  interlocutory  decree,  and  no  appeal  therefrom,  it  must 
stand.     (Mo.)     Davidson  v.  Davidson,  615. 

17.  PARTITION — ^Attack  upon  by  Minor  for  Fraud. — A  minor  may, 
by  timely  action  after  becoming  sui  juris,  attack  in  equity  an  order 
approving  a  partition  sale,  on  the  ground  of  fraud  in  its  procurement. 
(Mo.)     Davidson  v.  Davidson,  615. 

18.  PARTITION — Setting  Aside  for  Fraud  in  Procurement. — When 
an  order  approving  a  partition  sale  is  made  upon  a  false  report  by  the 
commissioner  that  the  purchase  money  has  been  paid,  and  upon  receipts 
reciting  payments  which  have  not  been  made,  the  sale  may  be  set 
aside  and  the  deeds  canceled  by  a  direct  attack  in  equity  on  the 
ground  of  fraud.     (Mo.)     Davidson  t.  Davidson,  615. 

PARTNERSHIP. 

1.  PARTNERSHIP. — ^When  Money  has  Been  Advanced  or  Loaned 

to  a  partner  upon  his  application  only,  he  giving  his  individual 
check  therefor,  the  burden  is  on  the  creditor  to  establish  the  firm's 
liability  therefor.  He  may  show  to  whom  the  loan  was  made  and  the 
credit  given,  whether  to  the  firm  or  to  the  partner,  and  in  order  to 
do  so  he  may  prove  the  intention  and  understanding  of  the  parties 
in  relation  to  the  loan.     (Md.)     Deland  Min.  etc.  Co.  v.  Hanna,  404. 

2.  PARTNERSHIP — Ownership  and  Possession  of  Members. — 
Neither  partner  separately  owns,  nor  has  the  exclusive  right  of  pos- 
session of,  any  particular  articles  of  partnership  property  or  aliquot 
part  thereof.  The  real  ownership  and  legal  title  are  vested  in  the 
firm.     (Iowa)     Tuller  v.  Leaverton,  756. 

3.  PARTNERSHIP — Sale  of  Interest  by  One  Member. — A  part- 
ner who  consents  to  a  purchase  by  a  third  person  of  his  copartner's 
interest,  and  the  substitution  of  the  purchaser  as  partner,  does  not 
assume  the  debts  of  the  old  firm  nor  waive  his  right  to  have  existing 
indebtedness  satisfied  from  the  property  of  the  firm.  And  the  pur- 
chaser, by  succeeding  as  a  member  of  the  firm,  does  not  assume 
outstanding  debts.     (Iowa)     Tuller  v.  Leaverton,  756. 
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4.  PAETNEESHIP. — The  Sale  of  One-half  of  the  Stock  in  a 
firm  by  one  of  the  partners  does  not  pass  title  to  the  stock  itself, 
but  to  such  share  as  remains  after  the  settlement  of  partnership 
debts  and  accounts.     (Iowa)     Tuller  v.  Leaverton,  756. 

5.  PARTNERSHIP.— Purchasers  of  the  Share  of  an  Individual 
Partner  take  only  his  interest,  not  a  share  of  the  partnership  effects. 
And  that  interest  consists  of  his  share  of  the  surplus  remaining 
after  the  payment  of  partnership  debts  and  the  settlement  of  ac- 
counts between  the  partners.     (Iowa)     Tuller  v.  Leaverton,  756. 

6.  PARTNERSHIP — Sale  of  Interest  by  One  Member.— Where 
a  deed  intended  as  payment  for  the  interest  of  one  partner  in 
firm  property  is  deposited  in  escrow  until  the  firm  debts  are  paid, 
the  delivery  is  held  in  abeyance  until  such  payments  are  made,  and 
the  only  remedy  of  the  grantor,  in  the  event  of  nonpayment,  is 
the  withholding  of  title  to  the  land.     (Iowa)     Tuller  v.  Leaverton,  756. 

Note. 

Partners,  right  of  each  to  purchase  the  property  of  the  other  at  com- 
pulsory sales,  817. 

PAYMENT. 
See  Demand. 

PERJURY. 
PERJURY — Evidence  in  Felony  Case  In  Abs^ice  of  Accused. 

Evidence  given  by  a  witness  at  a  felony  trial  during  the  absence 
of  the  accused  cannot  form  the  basis  of  perjury.  (Tex.  Cr.)  Emery 
V.  State,  988. 

PHOTOGRAPH. 
See  Libel  and  Slander,  1;  Privacy,  Eight  of. 

PHYSICIANS  AND   SURGEONS. 

See  Hospitals. 

PLEADING. 

1.  PIiEADING — Strict  Construction  Against  Pleader. — Pleadings 
are  construed  with  disfavor  to  the  pleader.  (Ala.)  Batson  v.  John- 
son, 50. 

2.  PLEADING.  —  Allowing  an  Amendment  to  a  Complaint  is 
largely  within  the  discretion  of  the  court,  and  will  not  be  disturbed 
on  appeal  unless  the  discretion  has  been  abused  or  the  complaining 
party  prejudiced.  (Utah)  Benson  v.  Oregon  Short  Line  R.  R.  Co., 
1052. 

3.  PLEADING — Amendment. — In  an  Action  Against  a  Carrier  for 
lost  goods  described  in  the  complaint  as  "two  bundles  of  carpet  and 
one  box  of  household  goods,"  an  amendment  setting  out  and  describing 
each  article  in  detail  is  properly  allowed  during  the  progress  of  the 
trial,  no  surprise  or  prejudice  being  shown,  no  continuance  being 
asked,  and  the  defendant  having  been  furnished  with  a  list  of  the 
articles  long  before  the  trial.  (IJtah)  Benson  v.  Oregon  Short  Line 
E.  E.  Co.,  1052. 

See  Equity. 
Note. 

Pledgees    may  be  authorized  by  contract  to  purchase  at  their  own 
sales,  811. 
purchase  by  at  their  own  sales,  effect  of,  811,  812. 
sales  by  of  pledged  property,  whether  may  purchase  at,  811. 
sales  by  to  corporations  in  which  they  are  stockholders,  811, 
Pledges,  limitation  of  actions  to  enforce,  475.' 
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POISON. 

See  Homicide,  7-9. 

POLICE  POWEE. 

See  Municipal  Corporations,  2-4. 

POWERS. 

1.  POWER — Manner  of  Execution — ^Intention. — While  no  par- 
ticular formality  is  required  in  the  execution  of  a  power,  yet  an 
intention  to  execute  is  necessary.     (Ala.)     Cramton  v.  Eutledge,  94. 

2.  POWER. — ^A  Purchaser  from  a  Tenant  for  Life  With  Power 
to  sell  must,  in  order  to  acquire  the  fee  under  Code,  section  1046, 
show  that  he  purchases  not  only  the  estate  of  the  life  tenant,  but 
the  entire  property,  for  the  life  tenant  may  sell  either  in  his  dis- 
cretion.    (Ala.)     Cramton  v.  Eutledge,  94. 

PRESCRIPTION. 

See  Adverse  Possession. 

PRINCIPAL  AND  AGENT. 

1.  AGENCY — ^Eatoppel  to  Question. — ^After  One  has  Taken  Notes 

obtained  by  another  as  agent,  and  brings  an  action  upon  them,  it  is 
too  late  for  him  to  question  the  agency.  (Mich.)  Sherrod  v.  Duffy, 
451. 

2.  AGENCY. — Persons  Dealing  With  an  Agent  Having  Limited 
Authority  must  ascertain  at  their  peril  the  extent  of  his  power  to 
act  for  his  principal.  (N.  C.)  Johnston  County  Sav.  Bank  v.  Scrog- 
gin  Drug  Co.,  821, 

3.  AGENCY. — An  Undisclosed  Principal  may  Sue  on  a  Contract 
made  by  his  agent.     (R.  I.)     Battey  v.  Lunt,  926. 

4.  AGENCY  —  Undisclosed  Principal. — Evidence  is  Admissible  in 
an  action  to  enforce  a  written  contract  to  show  that  the  person  who 
signed  it  did  so  as  agent  of  the  plaintiff.  (B.  I.)  Battey  v.  Lunt, 
926. 

See  Brokers;  Evidence,  2;  Husband  and  Wife,  3-7. 

PRINCIPAL  AND   SURETY. 
SURETIES — Discharge   by  Diversion   of   Note   from  Avowed 
Pnxpose. — The  diversion  of  a  note,  without  notice  to  the  holder,  from 
the  purpose  for  which  signatures  of  sureties  were  obtained,  does  not 
release  them.     (Ky.)     Lovelace  v.  Lovelace,  271. 

See  Reformation  of  Instruments. 

PRIVACY,  RIGHT  OF. 

1.  PRIVACY. — If  the  Right  of  Privacy  Exists  and  has  Been  Recog- 
nized by  the  law,  it  must  be  as  a  personal  tort  right,  not  a  right  of 
property.  The  gravamen  of  the  offense  in  violating  the  right  is  in- 
terference with  the  seclusion  of  the  individual,  and  not  the  publica- 
tion of  the  information  or  photograph.  (E.  I.)  Henry  v.  Cherry, 
928. 

2.  PRIVACY. — If  the  Publication  of  a  Photograph  is  an  ingre- 
dient of  an  action  for  a  violation  of  the  right  of  privacy,  the  proper 
count  would  be  trespass  on  the  case  for  an  indirect  injury  to  the 
person,  as  in  libel  and  slander.     (R.  I.)     Henry  v.  Cherry,  928. 

3.  PRIVACY.— The  Right  of  Privacy  Finds  No  Support  in  the 
law  of  nuisance  or  of  assault  or  of  libel.  (B.  I.)  Henry  v.  Cherry, 
928. 
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4.  PBIVACT,— A  Person  has  not  a  Bi^t  of  Privacy  for  the  in- 
vasion of  which  an  action  for  damages  lies  at  the  common  law.  (R. 
I.)     Henry  v.  Cherry,  928. 

5.  PRIVACY. — The  Publicatiwx  of  a  Person's  Photograph  for 
advertising  purposes  is  not  actionable  as  an  invasion  of  the  right  of 
privacy.     (E.  I.)     Henry  v.  Cherry,  928. 

PROBATE  LAW. 

See  Executors  and  Administrators;  Wills. 

PROCESS. 
IDEM    SONANS — ^Notice    by    Publication.— A    Default    Judg- 
ment quieting  title,  based  upon  service  made  by  publishing  a  notice 
which  states  the  defendant's  name  as  Joseph  Bemer,  is  valid  against 
Joseph  Eenner.     (Kan.)     Puckett  v.  Hetzer,  127. 
See  Corporations,  67-69. 

PUBLIC   LANDS. 

1.  PUBLIC  LAND — Vested  Bight  of  Entryman  Before  Patent. — 

After  a  person  entering  a  homestead  has  made  final  proof  entitling 
him  to  a  patent,  he  has  a  vested  right  in  the  homestead.  (Miss.) 
Dale  V.  Griffith,  546. 

2.  PUBLIC  LAND — Conveyance  by  Entryman  Before  Patent. — 
A  homestead  entryman  who  makes  final  proof  has  a  right  to  convey 
the  land,  although  the  proof  is  not  forwarded  to  the  land  office  nor 
the  patent  issued.  And  his  grantee,  in  good  faith  and  for  value,  may 
protect  his  title  against  all  the  world,  including  subsequent  grantees  of 
the  grantor,  by  recording  his  deed.     (Miss.)     Dale  v.  Griffith,  546. 

QUIETING  TITLB. 
Possession. 

1.  QUIETING  TITLE — Necessity  of  Possession, — ^Equity  will  not 
entertain  a  bill  to  remove  a  cloud  from  title  in  favor  of  one  assert- 
ing a  legal  right  when  he  is  not  in  possession,  unless  he  shows  some 
impediment  to  the  assertion  of  his  rights  at  law.  (Ala.)  Fies  v. 
Eosser,  57. 

2.  QUIETING  TITLE — Possession. — The  Existence  of  a  Life  Es- 
tate with  possession  by  one  holding  under  the  life  tenant  is  an  im- 
pediment to  the  assertion  by  a  reversioner  of  his  legal  rights,  and 
hence  he  may  maintain  a  bill  to  remove  a  cloud  upon  his  title,  al- 
though out  of  possession.     (Ala.)     Pies  v.  Eosser,  57. 

Limitation  of  Actions. 

3.  CLOUD   ON   TITLE — Limitation   of   Action  t©   Bemove. — The 

right  to  maintain  an  action  to  remove  a  clotid  from  a  title  is  a  con- 
tinuing one  to  which  the  statute  of  limitation  is  not  applicable. 
(Kan.)     Cooper  v.  Bhea,  100. 

BAILBOADS. 

Duty  to  Employes  of  Grain  Company  Under  Car. 

1.    RAILWAY — Duty  to  Employes  of  Grain  Company  Under  Oar. 

A  railway  company  is  required  to  anticipate  the  presence  of  persons 
under  or  about  a  car  standing  on  the  private  switch  of  a  grain  com- 
pany and  not  yfet  ready  to  be  moved,  and  should  not  run  other  cars 
against  it  without  notice.  (Ky.)  Pittsburg  etc.  Ey.  Co.  v.  Schaub, 
273. 
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Duty  to  Family  of  Foreman  in  Camp -car. 

2.  BAILKOAD — Duty    to    Family    of  •Foreman    In    Camp-car. — 

"Where  a  railway  company  permits  the  family  of  a  foreman  to  live 
with  him  in  camp-cars,  it  owes  to  members  thereof  the  duty  of  ordi- 
nary care.     (Miss.)     Owens  v.  Yazoo  etc.  K.  E.  Co.,  579. 

3.  RAILWAY — Injury  to  Family  of  Foreman  in  Camp-car. — "Where 
a  railroad  company  permits  the  family  of  a  foreman  to  live  with  him 
in  camp-cars  and  his  daughter,  in  walking  on  the  connecting  plank 
from  one  car  to  another,  is  thrown  on  the  rails  by  the  tilting  of  the 
plank,  it  is  a  question  of  fact  for  the  jury  whether  the  company  dis- 
charged its  duty  of  ordinary  care  toward  her,  it  appearing  that  the 
l)lank  furnished  for  this  purpose  was  only  twelve  or  fourteen  inches 
wide,  and  that  the  night  before  the  company  moved  the  cars  from  a 
level  track  to  a  place  where  one  rail  was  higher  than  the  other. 
(Miss.)     Owens  v,  Yazoo  etc.  R.  E.  Co.,  579. 

4.  BAIIiBOAD. — A  Rule  of  a  Railway  Company  forbidding  the 
family  of  a  foreman  of  a  gang  of  men  living  in  camp-cars  to  live  with 
him  is  immaterial,  in  an  action  against  the  company  by  a  member  of 
a  foreman's  family  injured  while  so  living  with  him,  if  the  rule  has 
been  customarily  disregarded  with  the  knowledge  of  the  company, 
and  has  not  been  brought  to  the  attention  of  the  foreman  or  his 
family.     (Miss.)     Owens  v.  Yazoo  etc.  E.  E.  Co.,  579. 

Crossings — Injuries  to  Persons. 

5.  RAILROAD  CROSSING — Duty  to  Stop,  Look  and  Listen. — 
The  duty  of  a  traveler  upon  a  public  highway  approaching  a  railroad 
crossing  is  to  exercise  ordinary  care.  If  he  goes  upon  a  railroad 
crossing  without  first  looking  and  listening  for  the  approach  of  a 
train,  without  a  reasonable  excuse  therefor,  and  such  failure  to  look 
and  listen  contributes  to  his  injury,  he  cannot  recover.  (Neb.) 
Crabtree  v.  Missouri  Pac.  Ey.  Co.,  663. 

6.  RAILROAD  CROSSING. — If  the  View  of  an  Approaching 
Train  is  Obstructed  by  cars  near  the  crossing,  if  the  traveler's  atten- 
tion is  distracted  by  moving  trains  upon  other  tracks,  or  by  other 
sounds  or  sights,  it  is  a  question  for  the  jury  as  to  whether  or  not 
the  traveler  has  exercised  ordinary  care.  (Neb.)  Crabtree  v.  Mis- 
souri Pac.  Ey.  Co.,  663. 

7.  RAILROAD  CROSSING. — Injury  to  Child — Evidence. — Where 
a  bright,  intelligent  girl  nine  years  of  age  was  killed  at  a  railroad 
crossing  over  a  public  street,  the  jury  were  entitled  to  consider  the 
age  of  the  child  in  determining  whether  or  not  she  used  ordinary 
care  under  the  circumstances,  and  a  special  finding  that  she  was  old 
enough  to  know  the  dangers  of  the  crossing  is  not  inconsistent  with 
a  verdict  based  upon  the  thought  that  she  used  such  care  as  might 
ordinarily  be  expected  from  such  a  child.  "What  might  be  the  exer- 
cise of  ordinary  care  in  a  child  of  nine  years  of  age,  measured  by 
its  experience  and  reasoning  powers,  might  constitute  gross  negli- 
gence on  the  part  of  a  person  of  mature  judgment.  (Neb.)  Crab- 
tree V.  Missouri  Pac.  Ey.  Co.,  663. 

See  Carrier;  Master  and  Servant,  12-22;  Municipal  Corporations,  9-12. 

RAPE. 
1.  RAPE — Assault  to  Commit. — Evidence  that  the  accused  en- 
ticed a  girl  ten  years  old  to  a  secluded  place  and  there  requested  her 
to  have  sexual  intercourse  with  him,  and  on  her  refusal  threatened 
to  shoot  her,  asking  her  little  brother  who  was  with  them  to  feel 
of  the  revolver  in  his  pocket  and  using  physical  violence  on  him  by 
dragging  him  into  the  bullrushes  and  telling  him  he  would  be  shot 
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if  he  screamed,  is  sufficient  to  support  a  conviction  for  assault  witli 
intent  to  commit  rape,  altlkough  he  did  not  lay  bands  on  her  or  di^aw 
a  revolver.     (Mich.)     People  v.  Carlson,  447. 

2.  RAPE — Force — Sufficiency  of  Evidence. — In  a  prosecution  for 
rape,  testimony  that  the  accused  pulled  the  prosecutrix,  a  girl 
seventeen  years  old)  from  the  path  in  which  she  was  walking, 
force<Hf^r  to  lie  down,  and  held  her  while  he  raised  her  dress,  ho 
all  tha  time  having  a  pistol  in  one  hand,  and  then  had  intercourse 
without  her  consent,  justifies  a  submission  of  the  case  on  the  issue 
of  force.     (Tex.  Cr.)     Cole  v.  State,  973. 

S.  RAPE — Threats — Sufficiency  of  Evidence. — In  a  prosecution 
for  rape,  evidence  that  the  accused,  with  a  pistol  in  his  hand, 
accosted  the  prosecutrix,  a  girl  seventeen  years  old,  pulled  her  a 
few  steps  from  the  path  in  which  she  was  walking,  out  among  some 
trees,  and  there  by  force  and  threats  had  carnal  knowledge  of  her 
against  her  consent,  is  sufficient  to  sustain  a  conviction  on  the  charge 
of  threats.     (Tex.  Cr.)     Cole  v.  State,  973. 

4.  RAPE — Entry  in  Bible  to  Show  Age. — ^In  a  prosecution  for  the 
rape  of  a  female  under  the  age  of  consent,  the  only  controverted 
issue  being  her  age,  it  is  reversible  error  to  permit  the  mother,  after 
she  has  testified  as  to  the  age  of  the  prosecutrix,  to  strengthen  her 
testimony  by  introducing  an  entry  in  the  family  Bible  of  the  date 
of  the  daughter's  birth.     (Tex.  Cr.)     Eowan  v.  State,  1005.  • 

5.  RAPE — Evidence  of  Intimacy — Conclusion  of  Witness. — In  a 
prosecution  for  rape,  the  testimony  of  the  mother  of  the  prosecutrix 
that  she  found  letters  written  by  the  accused  to  the  prosecutrix 
which  aroused  her  suspicions  of  an  intimacy  between  them  is  net  ad- 
missible, if  the  letters  are  not  produced  or  their  contents  disclosed. 
(Tex.  Cr.)     Eowan  v.  State,  1005. 

6.  RAPE — Evidence  of  Intimacy — Presents  to  Prosecutrix. — In  a 
prosecution  for  the  rape  of  a  female  under  the  age  of  consent,  evi- 
dence that  the  accused  made  presents  to  her  is  admissible  as  showing 
intimacy  between  them.     (Tex.  Cr.)     Rowan  v.  State,  1005. 

7.  RAPE  —  Impeaching  Witness  —  Limiting  Testimony. — ^In  a 
prosecution  for  the  rape  of  a  female  under  the  age  of  consent,  evi- 
dence introduced  by  the  state  to  impeach  the  testimony  of  one  of  the 
defendant's  witnesses  on  the  issue  of  the  age  of  the  prosecutrix 
should  be  considered  only  as  affecting  the  credibility  of  the  witness, 
and  the  court  should  so  instruct  the  jury.  (Tex.  Cr.)  Rowan  v. 
State,  1005. 

8.  RAPE — ^Admission. — A  Statement  by  a  Man  who  has  been  con- 
victed of  rape  on  a  female  under  the  age  of  consent,  made  while  out 
on  bond  after  being  granted  a  new  trial,  that  he  is  "really  guilty,'' 
is  admissible  on  the  second  trial.     (Tex.  Cr.)     Rowan  v.  State,  1005. 

RECEIVERS. 

1.  RECEIVER — When  Should  not  be  Appointed. — In  a  suit  by 
stockholders  against  directors  of  a  corporation  to  recover  profits 
made  through  a  sale  of  the  company's  real  estate,  a  receiver  should 
not  be  appointed  if  thereby  heavy  expenses  will  result  without  corre- 
sponding benefit.  (Pa.)  Commonwealth  Title  Ins.  etc.  Co.  v. 
Seltzer,  896. 

2.  RECEIVER. — A  Court  has  No  Power  to  Appoint  a  Receiver 
where  one  has  already  been  appointed  by  another  court  of  equal 
jurisdiction.     (Pa.)     Tenth  Nat.  Bank  v.  Smith  Construction  Co.,  884. 

3.  RECEIVER. — The  Court  Which  First  Appoints  a  Receiver  has 
exclusive  jurisdiction  over  him  and  the  assets  to  be  sequestered  and 
administered,  since  by  his  appointment  those  assets  pass  at  once  in 
gremio  legis,  and  therefore  are  not  to  be  interfered  with  by  the  proc- 
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€ss  of  any  other  court.     (Pa.)     Tenth  Nat.  Bank  v.  Smith  Construc- 
tion Co.,  884. 

4.  RECEIVEE — Ancillary  Appointment  In  Another  County. — 
"When  a  receiver  has  been  appointed  for  a  corporation  in  one  county, 
the  appointment  of  an  ancillary  receiver  four  days  later  by  the  court 
of  another  county  is  void,  and  no  formal  motion  for  its  vacation  in 
the  court  making  it  is  necessary.  But  though  the  first  court  has  ex- 
clusive jurisdiction  over  all  the  assets  of  the  corporation,  it  has  no. 
authority  to  order  a  bank  having  the  custody  of  money  in  the  second 
county  to  pay  the  receiver,  if  the  bank  has  not  been  brought  within  the 
jurisdiction  of  the  court  The  proper  remedy,  if  the  bank  refused 
to  pay,  is  to  institute  suit  to  recover  the  amount  of  the  deposit. 
(Pa.)  Tenth  Nat.  Bank  v.  Smith  Construction  Co.,  884. 
See  Partition,  6. 

BEFOBMATION  OF  INSTRUMENT. 

1.  FIRE  INSURANCE. — Equity  will  Entertain  a  Bill  to  Reform 
a  Policy  of  fire  insurance  after  a  loss  has  occurred,  on  the  ground 
that  by  mutual  mistake,  or  error  of  the  draftsman,  the  wrong  person, 
who  is  not  the  owner,  is  named  as  beneficiary.  (N.  0.)  Mcintosh 
V.  North  State  Fire  Ins.  Co.,  818. 

2.  REFORMATION  OF  BOND  by  Compelling  Principal  to  Exe- 
cute It. — If  a  surety  executes  a  bond  and  gives  it  to  the  principal  to 
execute  and  deliver  to  the  obligee,  and  the  principal  delivers  it  with- 
out executing  it^  and  the  obligee  puts  it  away  for  safekeeping,  all 
three  parties  believing  that  it  has  been  regularly  executed  and  intend- 
ing that  it  should  be,  equity  has  jurisdiction  to  reform  the  bond  by 
compelling  the  principal  to  execute  it.  (Md.)  Aetna  Indemnity  Co. 
V.  Baltimore  etc.  By.  Co.,  389. 

3.  REFORMATION  OF  INSTRUMENT.— Laches  or  Negligence  is 
a  ground  for  equity  to  refuse  the  reformation  of  an  instrument. 
(Md.)     Aetna  Indemnity  Co.  v.  Baltimore  etc.  Ry.  Co.,  389. 

4.  REFORMATION  OF  INSTRUMENT.— Only  upon  Clear  and 
Satisfactory  Proof  has  equity  power  to  reform  instruments  and  make 
them  conform  to  the  intention  of  the  parties.  (Md.)  Aetna  Indem- 
nity Co.  V.  Baltimore  etc.  Ry.  Co.,  389. 

5.  REFORMATION  OF  INSTRUMENT— Administering  Full  Re- 
lief.— When  a  court  of  equity  reforms  an  instrument,  it  can  retain 
control  and  enforce  it  as  reformed,  administering  full  relief.  (Md.) 
Aetna  Indemnity  Co.  v.  Baltimore  etc.  Ry.  Co.,  389. 

RELEASE. 

See  Torts. 

REMAINDERMEN. . 
See  Life  Estates;  Wills,  16,  17. 

RES  JUDICATA. 

See  Judgment,  1-3.  • 

EESTRAINT  OF  TRADE. 

See  Monopolies. 

RIOTS. 
1.    RIOT. — The  Modem  Definition  of  a  Riot  is  in  harmony  with 
the   common-law    definition.     (Ky.)     Spring   Grardeu  Ins.   Co,   v.   Im- 
perial Tobacco  Co.,  164. 

Am.  St.  Rep.,  Vol.  136 — 75     ^'^ 
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2.  BIOT — Legal  and  Popular  Meaning  of  Term. — The  legal  mean- 
ing of  the  word  "riot"  corresponds  with  the  meaning  given  it  in 
ordinary  usage.  It  has  no  technical  import  as  distinguished  from  its 
signification  when  used  in  the  every-day  affairs  of  life.  (Ky.) 
Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco  Co.,  164. 

3.  BIOT — Destroying  Property  and  Terrorizing  People. — A  riot 
exists  when  a  body  of  one  hundred  or  more  men  arm  and  con- 
federate to  destroy  the  property  of  an  individual,  and  in  pursuance 

*of  such  conspiracy  do   destroy  it,   at  the   same   time   overawing  and 
terrorizing    the    inhabitants    and    civil    authorities    of    the    locality. 
(Ky.)     Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco  Co.,  164. 
See  Insurance,  9,  10. 

BOLLEB   SKATING. 

See  Municipal  Corporations,  8. 

SALES. 

In  General. 

1.  SALE — Bight  of  Buyer  to  Beject  and  Sell  for  Vendor Where 

the  purchaser  of  a  carload  of  peaches  rejects  them  because  they  are 
not  of  the  quality  ordered,  advises  the  sellers  in  a  distant  state  of 
his  action,  and  requests  directions  for  disposing  of  the  fruit,  which 
the  sellers  fail  to  give,  he  may  sell  the  fruit  for  their  account,  with- 
out thereby  accepting  it  and  becoming  responsible  for  the  contract 
price.     (R.  I.)     Descalzi  Fruit  Co.  v.  Sweet,  961. 

2.  SALE — Bemedy  of  Seller  Where  Buyer  Befuses  to  Accept. — 
Where  a  buyer  wrongfully  neglects  or  refuses  to  accept  and  pay  for 
goocl^  under  an  executory  contract  for  sale,  the  seller  may  maintain 
an  action  against  him  for  damages,  and  the  measure  of  damages  is 
the  loss  directly  and  naturally  resulting  in  the  ordinary  course  of 
events  from  the  breach  of  the  contract.  Ordinarily,  it  is  the  differ- 
ence between  the  contract  price  and  the  market  price  at  the  time  and 
place  where  the  goods  ought  to  have  been  accepted.  (Neb.)  Trini- 
dad Asphalt  Mfg.  Co.  v.  Buckstaff  Brothers  Mfg.  Co.,  710. 

3.  SALE — Countermand  by  Buyer,  Waiver  by  Taking  Portion  of 
Goods. — Where,  after  a  buyer  had  countermanded  an  order  for  goods, 
the  seller  refused  to  recognize  the  countermand  and  delivered  the 
goods  according  to  contract,  and  the  buyer,  when  notified  by  the 
carrier,  went  to  the  station  and  took  a  portion  of  the  goods  for  the 
purpose  of  testing  the  same,  he  thereby  treated  the  contract  as  still 
being  in  force,  and  waived  the  countermand,  his  action  being  incon- 
sistent with  his  contention  that  the  contract  was  not  then  in  effect. 
(Neb.)  Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaff  Brothers  Mfg.  Co., 
710. 

4.  SALE  —  Nonacceptance  —  Action  for  Price  —  Instructions. — 
Where  the  seller  in  an  executory  contract  for  the  sale  of  goods  which 
were  delivered  to  a  carrier  for  the  buyer  receives  notice  that  the 
buyer  will  not  accept  the  goods,  and,  notwithstanding  such  notice, 
brings  an  action  against  the  buyer  for  goods  sold  and  delivered,  it 
is  error  to  instruct  \he  jury  that,  if  they  find  for  plaintiff,  he  is 
entitled  to  recover  the  purchase  price  of  the  goods,  since  the  allega- 
tions of  the  petition  as  to  sale  and  delivery  and  the  proof  do  not 
agree.  (Neb.)  Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaff  Brothers 
Mfg.  Co.,  710. 

5.  SALE — Bemedy  of  Seller  When  Buyer  Befuses  to  Accept. — 
Where  title  to  goods  has  not  passed,  and  where  the  contract  is 
executory,  the  only  remedy  of  the  seller,  where  the  buyer  refuses  to 
accept  the  goods,  is  to  sue  for  his  damages  for  breach  of  the  con- 
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tract.  (Neb.)  Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaff  Brothera 
Mfg.  Co.,  710. 

6.  SALE — Goods  not  Conforming  to  Sample. — ^In  an  Action  by  the 

seller  to  recover  the  price  of  soapstone  sold  by  sample,  the  jury 
should  be  instructed,  in  language  not  misleading,  that  it  is  necessary 
to  find  that  the  soapstone  delivered  was  of  the  grade  of  the  sample 
and  in  condition  and  quality  conforming  thereto.  (Md.)  Deland 
Min.  etc.  Co.  v.  Hanna,  404. 

7.  SAIfE — Credit  for  Goods  Returned. — ^Wliere  by  Agreement  of 
the  parties  a  buyer  is  to  be  allowed  credit  for  the  return  of  bags  in 
which  goods  are  shipped,  it  is  not  necessary  in  order  to  entitle  him 
to  such  an  allowance  that  the  seller  has  credited  bags  returned.^ 
(Md.)     Deland  Min.  etc.  Co.  v.  Hanna,  404. 

8.  SALE — Evidence. — ^In  an  Action  by  the  Seller  to  Recover  tli& 
Price  of  soapstone  ordered  by  the  defendant  for  a  third  person,  evi- 
dence is  admissible  to  show  that  the  goods  delivered  were  inferior 
to  those  ordered,  that  the  seller  agreed  that  the  defendant  might 
arrange  with  the  third  party  to  keep  the  goods  after  making  a  reduc- 
tion in  the  price,  and  that  it  was  necessary  to  mix  soapstone  of  a 
higher  grade  with  that  delivered  in  order  to  bring  it  up  to  a  quality 
that  could  be  used.     (Md.)     Deland  Min.  etc.  Co.  v.  Hanna,  404. 

9.  SALE — Notice  to  Buyer  of  Defects. — Under  a  Contract  for  the 

sale  of  machinery,  with  express  warranty,  which  provides  that 
notice  of  defects  shall  be  given  the  seller  within  ten  days  after 
delivery,  and  he  be  allowed  to  correct  them  and  furnish  the  labor 
and  material  therefor,  his  right  to  furnish  the  material  and  do  the 
work  becomes  extinct  after  the  expiration  of  the  ten  days  without 
the  buyer  possessing  such  knowledge  as  affords  the  condition  for 
giving  the  notice.     (Ala.)     W.  T.  Adams  Machine  Co.  v.  Turner,  28. 

Warranties. 

10.  SALE. — ^A  Warranty  In  a  Contract  for  the  Sale  of  an  engine 
that  the  machine  will  do  good  work  when  properly  handled  ig  entirely 
separate  and  independent  of  a  provision  that  in  case  of  broken  or  use- 
less parts  the  seller  will  repair  without  charge  on  return  of  the  engine 
to  the  factory,  and  the  latter  in  no  way  constitutes  an  exception  to 
or  limitation  upon  the  former.     (R.  I.)     Battey  v.  Lunt,  926. 

11.  SALE — Warranty — Notice  to  Seller  as  Condition  Precedent. — 

A  provision  in  a  contract  for  the  sale  of  machinery  that  notice  of 
defects  shall  be  given  the  seller  within  ten  days  after  delivery, 
and  that  he  reserves  the  right  to.  furnish  the  work  or  material  to 
correct  defects,  does  not  make  the  giving  of  such  notice  a  condition 
precedent  to  a  recovery  for  a  breach  of  warranty  contained  in  a 
different  part  of  the  contract  to  which  the  provision  for  notice 
makes  no  reference.     (Ala.)     W.  T.  Adams  Machine  Co.  v.  Turner,  28. 

12.  SALE — ^Warranty — Inspection  of  Machinery  by  Buyer. — A 
purchaser  of  machinery  may  rely  upon  an  express  warranty,  except 
as  to  obvious  defects,  and  need  not  examine  the  machinery  in  the 
absence  of  an  express  requirement  therefor.  (Ala.)  W.  T.  Adams 
Machine  Co.  v.  Turner,  28. 

13.  SALE — Warranty — Inspection  of  Machinery  by  Buyer. — A 
provision  in  a  contract  for  the  sale  of  machinery,  with  express  war- 
ranty, that  in  case  of  defects  notice  shall  be  given  the  seller  within 
ten  days  after  delivery,  and  that  he  reserves  the  right  to  correct 
the  same  and  furnish  the  labor  or  material  therefor,  does  not  require 
the  buyer  to  inspect  the  machinery  with  a  view  to  giving  such 
notice.     (Ala.)     W.  T.  Adams  Machine  Co.  v.  Turner,  28. 
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Sale  of  Diseased  Horse — Damages. 

14.  SAIiE  OF  DISEASED  HOBSE — ^Damages  for  Care  and  Medi- 
cine.— Where  a  horse  sold  with  warranty  proves  to  be  afflicted  with 
a  disease  from  which  it  dies,  the  reasonable  value  of  the  care  and 
medicine  furnished  it  by  the  buyer,  after  notifying  the  seller  and 
offering  to  return  the  animal,  is  a  proper  subject  of  counterclaim  in 
an  action  for  the  purchase  price.  .(Ky.)     Sapp  v.  Bradfield,  291. 

15.  SALE  OF  WORTHLESS  HOBSE — Damages  for  Expenses  and 
Loss  of  Profits. — Where  a  horse  sold  with  warranty,  to  be  used  in 
logging  operations,  proves  to  be  worthless,  the  loss  of  profits  to  the 
buyer  and  the  expenses  of  hiring  other  horses  in  carrying  out  his  log- 
ging contracts  present  a  defense  or  counterclaim  in  an  action  for  the 
purchase  price.     (Ky.)     Sapp  v.  Bradfield,  291. 

See  Fraudulent  Conveyances,  16-18;  Timber. 

SCHOOL  LAND. 
See  Adverse  Possession,  7,  8. 

SEALS. 
SEAL — Contract  Sealed  by  One  Party  Only. — A  contract  sighed 
and  sealed  by  one  party,  but  signed  without  a  seal  by  the  other,  is  a 
simple  contract  on  the  part  of  the  latter,  and  any  action  thereon 
against  him  must  be  based  on  a  simple  contract,  not  on  a  specialty. 
(Md.)  Baltimore  Pearl  Hominy  Co.  v.  Linthicum,  383. 
See  Assumpsit. 

SEABCH  AND  SEIZUBE. 

See  Evidence,  9-12. 

SELF-DEFENSE. 
See  Homicide,  13-15. 

SLANDER. 

See  Libel  and  Slander,  L 

SPECIAL  STATUTES. 

See    Constitutional   Law,   11-14. 

SPECIFIC    PERFORMANCE. 

1.  SPECIFIC  PERFORMANCE.— The  True  Basis  of  Specific  Per- 
formance is  that  unless  the  contract  is  enforced  a  fraud  will  be  worked 
on  the  person  seeking  enforcement,  it  being  impossible  to  restore  him 
to  his  statu  quo.     (Mo.)     School  District  No.  1  v.  Holt,  651. 

2.  SPECIFIC  PERFORMANCE — Sufiaciency  of  Complaint.— The 
parties  hereto  entered  into  a  contract  whereby  the  defendant,  as  trus- 
tee, agreed  to  convey  his  interest  as  such  in  certain  land  situated  in 
this  state  to  the  plaintiff,  provided  a  license  was  obtained  from  the 
probate  court  of  the  county  of  Cumberland,  in  the  state  of  Maine, 
authorizing  him,  as  trustee,  so  to  convey  the  land  on  the  terms  stated 
in  the  contract.  This  is  an  action  for  specific  performance  of  the  con- 
tract, but  the  complaint  does  not  allege  performance  of  the  condition. 
Held,  that  the  complaint  does  not  state  facts  constituting  a  cause  of 
action.     (Minn.)     Hobart  v.  Kehoe,  524. 

3.  SPECIFIC  PERFORMANCE— Exchange  of  Lands.— An  Oral 
Contract  to  exchange  lands,  followed  by  a  change  of  possession,  and 
so  far  executed  as  to  make  it  impracticable  to  place  the  parties  in 


Index— Vol.  136.  1189 

their  original  possession,  will  be  specifically  enforced.     (Mo.)     School 
District  No.  1  v.  Holt,  651. 

4.  SPECIFIC  PERFORMANCE— Oral  Contract  to  Exchange 
Lands. — Where  a  person  orally  agrees  with  a  school  district  to  ex- 
change a  designated  acre  of  land  for  the  old  schoolhouse  site,  and  he, 
being  president  of  the  school  board  and  being  selected  to  superintend 
the  construction  of  the  new  schpolhouse,  shows  the  workmen  where  to 
build  it,  but  afterward  it  is  discovered  that  the  building  is  not  within 
the  boundaries  of  the  acre  contracted  for,  and  he  then  orally  agrees 
to  convey  an  acre  encompassing  the  schoolhouse,  specific  performance 
will  be  decreed  against  him,  he  having  taken  possession  of  the  old 
site  and  the  school  district  having  taken  possession  of  the  new  one» 
(Mo.)     School  District  No.  1  v.  Holt,  651. 

SPRING-GUN. 

See   Trespass,  2. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See    Limitation    of    Actions^ 

STATUTES. 

1.  CONSTITUTIONAL  LAW— Title  of  Bawdy-house  Act.—The 
act  of  the  thirty-first  legislature,  providing  for  injunctions  against 
keeping  bawdy-houses,  does  not  contravene  the  constitutional  pro- 
vision that  no  bill  shall  contain  more  than  one  subject,  which  shall  be 
expressed  in  its  title.     (Tex.  Cr.)     Ex  parte  Morgan,  996. 

2.  STATUTES. — Repeals  of  Statutes  by  Implication  are  not 
favored.     (Tex.  Cr.)     Ex  parte  Morgan,  996. 

See  Constitutional  Law. 

STOCK  AND  STOCKHOLDERS. 

See  Corporations. 

STREET   RAILWAYS. 

See  Carriers. 

SUICIDE. 

See  Benefit  Society,  4-7. 

SUNDAY. 

1.  SUNDAY  LAW — Discrimination  Against  Barbers. — The  legis- 
lature cannot  put  the  business  of  barbering  in  a  class  by  itself  and 
visit  upon  barbers  a  heavier  penalty  for  working  on  Sunday  than  is 
imposed  on  other  persons  who  follow  their  usual  vocations  on  that 
day,  where  the  constitution  prohibits  special  laws  where  general  laws 
can  be  made  applicable,  or  upon  the  subject  of  punishment  for  crime. 
(Ky.)     Stratman  v.  Commonwealth,  299. 

2.  SUNDAY — ^Ratification  of  Sale  on  Secular  Day. — The  delivery 
and  acceptance  of  the  consideration  on  Monday,  in  pursuance  of  an 
arrangement  for  the  transfer  of  personal  property  on  Sunday,  is  a 
ratification  removing  the  taint  of  illegality,  if  any,  from  the  trans- 
action.    (Iowa)     Orr  v.  Kenworthy,  728. 
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subetyship. 
6ee  Principal  and  Surety. 

TAXATION. 

1.  TAXATION. — A  Trademark  is  not  Property  within  a  constitu- 
tional requirement  that  all  property,  shall  be  taxed.  (Ky.)  Com- 
monwealth V.  Kentucky  Distilleries  etc.  Co.,  186. 

2.  TAXATION. — A  License  to  Go  upon  Land  and  Extract  Eesin 
or  turpentine  from  standing  trees  is  not  taxable  as  an  interest  in  the 
land  itself.  (Miss.)  Hancock  County  v.  Imperial  Naval  Stores 
Co.,  561. 

3.  TAXATION — ^Loans. — Where  a  Life  Insurance  Company  pays 
policy-holders  a  part  of  the  amount  called  for  by  their  policies,  and 
takes  their  notes  therefor  to  mature  at  the  maturity  of  the  policies, 
such  payments  are  not  loans  or  credits  assessable  as  such,  but  mere 
advance  payments.  (La.)  Fidelity  Mut.  Life  Ins.  Co.  v.  Fitzpatrick, 
359. 

4.  TAXATION — Money  in  Bank — ^Deduction  of  Checks. — In  de- 
termining the  amount  for  purposes  of  taxation  of  the  bank  balance 
of  a  taxpayer  on  a  particular  date,  outstanding  checks  which  he  has 
in  good  faith  drawn  in  payment  of  prior  bona  fide  indebtedness  should 
be  deducted.  (Ky.)  Commonwealth  v.  Kentucky  Distilleries  etc. 
Co.,  186. 

5.  TAXATION. — A  Bednction  of  Assessment  cannot  be  Decreed 
in  a  suit  which  is  distinctively  and  exclusively  for  cancellation,  but 
in  a  proper  case,  when  the  plaintiff's  judgment  is  reversed  on  appeal, 
he  will  be  permitted  to  amend  so  that  the  case  may  be  tried  on  the 
question  of  reduction  as  well  as  that  of  cancellation.  (La.)  Fidel- 
ity Mut.  Life  Ins.  Co.  v.  Fitzpatrick,  359. 

See  Licenses,  3-8. 

TELEGRAPH  COMPANY. 
See  Municipal  Corporations,  13-15. 

TENANCY   IN   COMMON. 

In  General. 

1.  COTENANCY. — ^A  Tenant  by  the  Curtesy  under  Code,  section 
3765,  is  not  a  tenant  in  common  with  his  children,  under  section  3762. 
(Ala.)     Fies  v.  Rosser,  57. 

2.  COTENANCY. — The  Possession  of  One  Tenant  in  Common  is 
the  possession  of  all,  until  there  is  an  actual  disseizin  brought  home 
to  the   knowledge  of  the  others.     (Ala.)     Cramton  v.   Eutledge,  94. 

3.  COTENANCY. — The  Possession  of  One  Tenant  in  Common  is 
prima  facie  the  possession  i3f  all,  and  does  not  become  adverse  to 
the  other  tenants  unless  they  are  actually  ousted,  or  unless  the 
adverse  character  of  the  possession  of  one  is  actually  known  to  the 
others,  or  is  so  open  and  notorious  in  its  hostility  and  exclusiveness 
as  to  put  them  on  notice  of  its  character.  (Ala.)  Cramton  v.  Eut- 
ledge, 94. 

Bepairs  and  Contribution. 

4.  COTENANCY — Repair     of     Property — Contribution. — ^Tt    is    a 

general  rule  of  the  common  law  that  one  tenant  in  common  cannot 
enforce  contributions  from  a  cotenant  for  expenses  incurred  without 
his  consent  in  making  repairs.     (Iowa)     Cooper  v.  Brown,  768. 

5.  COTENANCY — ^Repair  of  Property-^Contribution. — One  ten- 
ant in  common  cannot  compel  his  co-owners  to  contribute  to  the 
expense   of  repairs   he   has    made   on   the   common   property   without 
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their    consent,    and   without    previous    notice    and    request    to    unite 
therein.     (Iowa)     Cooper  v.  Brown,  768. 

6.  COTENANCY — Repair  of  Property — Contribution. — ^Before  the 
owners  of  a  small  interest  in  common  property  may  impose  heavy 
burdens  for  repairs  upon  the  owners  of  the  majority  interest,  with 
comparatively  little  expense  to  themselves,  they  must  show  a  full 
and  fair  compliance  with  all  conditions  precedent  to  the  exercise 
of  such  power.     (Iowa)     Cooper  v.  Brown,  768. 

7.  COTENANCY — Repair  of  Property — Contribution. — One  ten- 
ant in  common  cannot  of  his  own  personal  motion  make  repairs 
upon  the  common  property,  and  enforce  contributions  from  his  co- 
tenants  simply  because  they  knew  that  money  was  being  expended. 
(Iowa)     Cooper  v.  Brown,  768. 

Note. 

Cotenants,  right  of  each  to  purchase  the  property  of  the  other  at  com- 
pulsory sales,  817. 

TIMBER. 
TIMBER — Contract  to  Sell.— The  Words  "All  the  Timber,"  used 
in  a  contract  to  sell  timber  standing  on  a  designated  tract,  includes 
only  trees  yielding  wood  suitable  for  building  or  construction  pur- 
poses. They  do  not  embrace  trees  too  small  for  those  purposes,  or 
suitable  only  for  firewood.     (Mich.)     Balderson  v.  Seeley,  428. 

TOILET. 

See  Carrier,  27,  28. 

TORTS. 
JOINT  TORT-FEASORS  —  Satisfaction  of  Judgment  Against 
One. — When  one  who  has  recovered  separate  judgments  against  two 
joint  tort-feasors  collects  one  of  the  judgments,  he  thereby  satisfies 
his  cause  of  action  and  releases  both  wrongdoers.  He  cannot  then 
enforce  the  other  judgment,  crediting  thereon  the  amount  thus  col- 
lected.    (Ky.)     Thomas  v.  Maysville  St.  Ey.  etc.  Co.,  267. 

TRADEMARKS. 

1.  TRADEMARK — Whether  Property  in  Hands  of  Owner. — A 
trademark,  in  a  qualified  sense,  is  property  in  the  hands  of  the 
owner,  and  may  be  sold  and  assigned  with  the  business  to  which  it 
belongs.  But  in  the  abstract  it  cannot  be  considered  property.  It 
cannot  be  disassociated  from  the  business  to  which  it  belongs.  It  is 
property  largely  in  the  sense  that  a  good  name  is  property.  (Ky.) 
Commonwealth  v.  Kentucky  Distilleries  etc.  Co.,  186. 

2.  TRADEMARK — Nature  and  Value. — In  Its  Last  Analysis  a 
trade  name  is  a  name  or  sign  or  symbol  which  indicates  or  certifies 
that  a  given  article  or  commodity  is  in  reality  what  it  claims  or  pur- 
ports to  be.  It  has  no  intrinsic  value.  It  is  merely  a  certificate  of 
the  truth.  (Ky.)  Commonwealth  v.  Kentucky  Distilleries  etc.  Co., 
186. 

3.  TRADEMARK — Resemblance  to  Goodwill. — In  many  respects 
a  trademark  resembles,  and  perhaps  is  identical  with,  the  goodwill 
of  a  business.  (Ky.)  Commonwealth  v.  Kentucky  Distilleries  etc. 
€o.,  186. 

See  Taxation,  1. 

TRESPASS. 
1.     TRESPASS — Defense  of  Place  of  Business. — A  man's  place  of 
l)usiness,  such  as  a  store,  is  pro  hac  vice  his  dwelling,  and  he  has  the 
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same  right  to  defend  it  against  intrusions  like  burglary  as  he  has  t» 
protect  his  dwelling.     (Ala.)     Scheuerman  v.  Scharfenberg,  74. 

2.  TRESPASS — Spring-gun— Liability  to  Burglar. — The  owners  of 
a  store  are  not  liable  in  trespass  to  a  would-be  burglar  shot  by  a 
spring-gun  set  by  them  in  the  store  to  shoot  persons  attempting  to- 
burglarize  it.     (Ala.)     Scheuerman  v.  Scharfenberg,  74. 

TRIAL. 

Striking  Evidence — Directing  Verdict. 

1.  TRIAL — Stariking  Evidence — Directing  Verdict. — ^Where  the 
trial  court  erred  in  striking  out  the  testimony  of  plaintiff's  principal 
witness  after  plaintiff  rested  its  case,  and  then  instructed  the  jury 
to  return  a  verdict  in  favor  of  defendants,  the  order  striking  out 
the  testimony  was  error  without  prejudice  if  the  instruction  to  re- 
turn the  verdict  would  have  been  proper  had  the  testimony  been 
retained.     (Neb.)     Heisler  Pumping  Engine  Co.  v.  Baum,  660. 

2.  TRIAL — Evidence — Directing  Verdict. — It  was  alleged  in  the 
petition  that  plaintiff  sold  an  engine  to  the  B.  B.  Co.  for  a  certain 
price;  that  the  engine  had  not  been  paid  for;  that  after  the  suie 
defendants,  for  value,  assumed  and  agreed  to  pay  the  debt,  which 
they  failed  to  do.  There  was  no  evidence  tendered  upon  the 
trial  that  plaintiff  had  sold  the  engine  to  the  B.  B.  Co.,  or  that  it 
had  or  held  a  claim  for  the  price  against  such  company,  considering 
all  the  evidence  offered.  Held,  that  an  instruction  to  the  trial  .iury 
to  return  a  verdict  in  favor  of  defendants  was  proper.  (Neb.)  Heis- 
ler Pumping  Engine  Co.  v.  Baum,  660. 

3.  TRIAL — Directed  Verdict. — Evidence  considered,  and  held  to 
justify  a  directed  verdict  for  defendant.  (Minn.)  Pennington 
County  Bank  v.  First  State  Bank,  496. 

Instructions. 

4.  TRIAL. — An  Instruction  That  No  Averment  of  Injury  ap- 
pears in  the  complaint  is  properly  refused.  Such  an  objection  should 
be  taken  to  the  pleading.  (Ala.)  W.  T.  Adams  Machine  Co.  v.. 
Turner,  28. 

5.  TRIAL. — An  Instruction  That  Undertakes  to  Select  and 
emphasize  one  element  of  fact  in  the  evidence  is  properly  refused. 
(Ala.)     W.  T.  Adams  Machine  Co.  v.  Turner,  28. 

6.  INSTRUCTION — Harmless  Error. — An  Instruction  Relating  to 
the  measure  of  damages,  where  the  jury  finds  that  there  is  no  lia- 
bility,  is  not  ground  for  reversal.  (Miss.)  Fairfield  v.  Louisville  etc. 
R.  R.  Co.,  611. 

Findings. 

7.  TRIAL — Special  Findings  Inconsistent  With  General  Verdict. 

Special  findings  examined,  and  held  not  inconsistent  with  the  gen- 
eral verdict,  in  view  of  the  proof  made  under  the  issues.  (Neb.) 
Crabtree  v.  Missouri  Pac.  Ey.  Co.,  663. 

Misconduct  of  Counsel  in  Argument. 

8.  TRIAL. — ^Remarks  of  Counsel  Set  Forth  in  the  opinion,  held 
not  prejudicial  to  defendant.  (Neb.)  Crabtree  v.  Missouri  Pac.  By. 
Co.,  663. 

9.  TRIAL — ^Misconduct  of  Counsel  in  Argument. — A  statement 
at  the  close  of  his  argument  by  counsel  for  the  plaintiff  in  a  negli- 
gence case:  "All  we  ask  of  you  is  that  you  be  careful  and  not  allow 
the  special  findings  to  conflict  with  your  general  findings,"  is  not 
prejudicial  to  the  defendant.  (Neb.)  Crabtree  v.  Missouri  Pac.  Ey.. 
Co.j  663. 

See  Criminal  Law. 
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TEOVEE  AKD  CONVERSION. 

1.  TEOVEE — Stolen  Negotiable  Instrument. — Trover  lies  without 
previous  demand  and  refusal  against  one  who  possesses  himself  im- 
properly of  a  bill  stolen  from  the  owner,  or  against  one  who  receives 
payment  even  in  good  faith  of  the  instrument  under  a  forged  in- 
dorsement.    (Utah)     Warren  v.  Smith,  1071. 

2.  CONVERSION — ^Eetum  of  Turkeys  by  Putting  Them  in  High- 
way.— Where  a  woman  finds  turkeys  in  a  highway  and  takes  them 
home  under  the  belief  that  they  are  hers,  and  subsequently,  after  the 
owner  demands  their  return,  she  takes  them  back  in  the  night  and 
turns  them  loose  in  the  highway  where  she  found  them,  without 
notifying  the  owner,  who  does  not  regain  possession  of  them,  the 
return  of  the  turkeys  is  not  such  as  relieves  her  from  liability. 
(Mich.)     Kyan  v.  Chown,  433. 

3.  CONVEESION. — The  Eecovery  of  Judgment  by  the  Plaintiff  in 
trover  for  the  value  of  the  chattels  ends  his  right  to  reclaim  them. 
(Mich.)     Eyan  v.  Chown,  433. 

4.  CONVEESION — Evidence. — On    Appeal    to   the   C?ircuit    Court 

from  a  judgment  recovered  by  the  plaintiff  for  the  value  of  turkeys 
alleged  to  have  been  converted  by  the  defendant,  evidence  is  inad- 
missible that  the  plaintiff  inserted  an  advertisement  in  a  local  news- 
paper that  ten  stray  turkeys  came  to  his  place  at  a  date  subsequent 
to  the  date  of  the  judgment.     (Mich.)     Eyan  v.  Chown,  433. 

TEUSTS. 

TEUSTS. — Where  a  Husband  and  Wife  Agree  That  on  the 
Death  of  either  all  their  property  shall  belong  to  the  other  for  life, 
and  that  on  the  death  of  the  survivor  it  shall  be  divided  by  commis- 
sioners appointed  for  that  purpose  among  their  respective  designated 
kindred,  and  that  the  instrument  shall  operate  as  a  conveyance  and 
as  a  will,  if  the  instrument  is  construed  as  a  covenant  to  stand  seised, 
the  surviving  wife  cannot,  there  being  no  fraud  or  mistake,  maintain 
a  suit  to  cancel  it  as  a  cloud  on  title  and  have  the  estate  vested  in  her, 
and  if  the  instrument  is  construed  as  a  mutual  or  joint  will,  she  can- 
not revoke  it  as  to  the  estate  belonging  to  the  deceased,  which  became 
vested  at  his  death.     (Miss.)     Eobertson  v.  Eobertson,  589. 

Note. 

TrusteeB,  beneficiary's  right  to  elect  whether  to  affirm  or  disafl&rm 

sales  made  by,  807. 
beneficiary's  right  to  purchase  at  sales  made  by,  808,  809. 
bona  fide  purchasers  of  property  sold  by,  810. 
disqualification  of  to  purchase  at  their  own  sales,  805. 
proceedings  to  avoid  sales  made  by  in  their  own  interest,  807. 
purchase  by  at  their  own  sales,  whether  conclusively  presumed 

to  be  fraudulent,  807. 
purchase  by  secretly  in  their  own  interest,  806. 
purchase  by  of  trust  property  to  protect  their  own  interests  or 

those  of  the  beneficiaries,  808. 
repurchase  by  of  trust  property  after  sales  by  themselves,  809. 
right  of  to  purchase  trust  property  at  sales  made  by  others,  807. 
sales  and  conveyances  by  to  themselves,  whether  are  void,  805, 

806. 
sales  by  to  corporations  of  which  they  are  stockholders,  809. 

UNIjAWFUIj  COHABITATION. 

See  Adultery. 
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VENDOE  AND  VENDEE. 

In  General. 

1.  VENDOR  AND  VENDEE — Change  of  Possession  by  Delivery 
of  Keys. — The  delivery  of  the  keys  of  premises  by  the  vendee  to  a 
brother  of  the  vendor,  for  delivery  to  the  assignee  of  the  vendee, 
does  not  amount  to  a  re-entry  by  the  vendor  while  the  vendee's  tenant 
remains  in  possession.     (Mich.)     Maday  t.  Roth,  441. 

2.  VENDOE  AND  VENDEE. — Parol  Assent  by  a  Vendor  to  an 
Assignment  by  the  vendees  of  their  interest  is  a  waiver  of  the  provi- 
sions of  the  contract  prohibiting  a  transfer  without  the  written  con- 
sent of  the  vendor.     (Mich.)     Maday  v.  Roth,  441. 

3.  VENDOE  AND  VENDEE — Ee-entry. — Where  No  Forfeiture 
has  been  worked,  a  valid  re-entry  by  a  vendor  cannot  be  made,  even 
if  peaceable  possession  is  obtained.     (Mich.)     Maday  v.  Roth,  441. 

4.  VENDOE  AND  VENDEE — ^Eviction  and  Eescission. — The  dis- 
possession by  a  vendor  of  his  vendee,  which  is  not  a  violation  of  the 
contract  between  them,  is  not  a  rescission  on  his  part.  (Ala.)  Bat- 
son  V.  Johnson,  50. 

Options. 

5.  OPTION — ^Whether  Invalid  Because  Contingent. — An  option  to 
purchase  is  not  invalid  because  contingent.  In  a  sense  all  options 
are  contingent,  because  they  may  or  may  not  be  exercised  within  the 
time  or  upon  the  conditions  stipulated.     (Pa.)     Boyer  v.  Nesbitt,  890. 

6.  OPTION — Nature  and  Exercise. — ^An  Option  is  a  Unilateral 
agreement  binding  upon  the  party  who  executes  it  from  the  day  of 
its  execution,  and  becomes  a  contract  inter  partes  when  exercised 
according  to  its  terms.     (Pa.)     Boyer  v.  Nesbitt,  890. 

Default  in  Payment — Forfeitures. 

7.  VENDOE  AND  VENDEE.— Mere  Default  In  Payments  by  the 
Vendee  does  not  work  a  forfeiture.     (Mich.)     Maday  v.  Roth,  441. 

8.  VENDOE  AND  VENDEE.— A  Declaration  of  Forfeiture  for 
nonpayment  of  installments  by  a  vendee  must  be  clear  and  unam- 
biguous, conveying  an  unquestionable  purpose  to  insist  that  the  for- 
feiture has  accrued'.  Such  a  purpose  is  not  deducible  from  a  notice 
to  quit  or  pay  the  amount  due.     (Mich.)     Maday  v.  Roth,  441. 

9.  VENDOE  AND  VENDEE — Estoppel  to  Assert  Forfeiture. — 
Where  the  assignee  of  a  vendee  relies  upon  the  vendor's  parol  assent 
to  the  assignment,  and  makes  payments  by  virtue  of  such  assent, 
the  vendor  is  estopped  to  assert  any  right  otherwise  accruing  from  a 
forfeiture  against  the  vendee.     (Mich.)     Maday  v.  Roth,  441. 

Lien  of  Vendor. 

10.  VENDOR'S  MEN— Waiver  by  Personal  Security  or  Judgment. 
The  taking  of  personal  security,  or  the  recovery  of  a  personal  judg- 
ment and  an  attempt  to  make  the  debt  by  execution,  does  not  ordi- 
narily amount  to  a  waiver  of  a  vendor's  lien.  (Ky.)  Elswick  v. 
Matney,  180. 

Smt  on  Purchase  Money  Note. 

11.  VENDOE  AND  VENDEE— Purchase  Money  Note— Condition 
Precedent  to  Suit. — Where  a  purchase  money  note  is  made  payable 
on  a  day  certain,  but  the  day  for  the  conveyance  of  the  land  is  not 
specifically  stipulated,  the  consummation  of  his  contract  by  the  ven- 
dor is  not  a  condition  precedent  to  a  suit  to  enforce  the  note.  (Ala.) 
Batson  v.  Johnson,  50. 

See  Crops;  Easements;  Timber. 
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WAREHOUSEMEN. 

1.  WAREHOUSEMEN — Degree  of  Care  Exacted  by  Law. — Ware- 
housemen, whether  public  or  private,  are  not  insurers.  They  are 
bound  only  to  use  ordinary  care  to  protect  the  property  committed 
to  them.     (Ky.)     Carley  v.  Offutt,  207. 

2.  WAREHOUSEMEN — Care  in  Protecting  Grain. — Warehouse- 
men are  not  insurers  that  wheat  will  remain  in  the  condition  in  which 
it  is  delivered  to  them,  or  that  no  weevil  or  other  vermin  will  get 
into  it.  Their  common-law  liability  is  simply  to  use  ordinary  care  in 
keeping  the  grain.     (Ky.)     Carley  v.  Offutt,  207. 

3.  WAREHOUSEMEN— Weevil  Infecting  Wheat.— When  weevil 
makes  its  appearance  in  a  grain  elevator,  it  is  incumbent  on  the 
owners  to  use  ordinary  care  to  eradicate  it  and  prevent  its  being 
communicated  to  the  wheat  of  a  customer  stored  in  a  separate  bin. 
But  if  he  allows  the  wheat  to  remain  in  the  elevator  after  they  have 
taken  all  ordinary  precautions,  and  have  notified  him  of  the  trouble 
and  given  him  opportunity  to  remove  the  grain,  he  cannot  complain 
if  subsequently  it  is  injured  by  the  weevil.  (Ky.)  Carley  v.  Offutt, 
207. 

4.  WAREHOUSEMEN — Duty  to  Receive  Infected  Grain. — The 
owner  of  infected  grain  cannot  require  warehousemen  to  receive  it. 
(Ky.)     Carley  v.  Offutt,  207. 

5.  WAREHOUSEMEN— Right  to  Close  Infected  Elevator.— When 
a  grain  elevator  becomes  infected  with  weevil,  the  owners,  whether 
public  or  private  warehousemen,  have  the  right  to  close  it,  so  as  to 
disinfect  it.     (Ky.)     Carley  v.  Offutt,  207. 

6.  WAREHOUSEMEN — Right  to  Remove  Grain  from  Infected 
Elevator. — When  a  grain  elevator  becomes  infected  with  weevil,  the 
owner  has  the  right,  to  the  end  that  he  may  disinfect  the  building, 
to  require  all  wheat  therein  to  be  removed  by  the  owners  after  rea- 
sonable notice.  If  they  fail  to  do  so,  the  warehouseman  has  the 
right  to  remove  it  and  add  the  reasonable  cost  thereof  to  his  stor- 
age charges.     (Ky.)     Carley  v.  Offutt,  207. 

7.  WAREHOUSEMEN— Right  to  Terminate  Contract.— The  con- 
tract of  a  warehouseman  may  be  terminated  by  him  on  reasonable 
notice.     (Ky.)     Carley  v.  Offutt,  207. 

8.  WAREHOUSEMEN — Right  to  Close  Warehouse. — A  public 
warehouseman,  no  less  than  a  private  one,  may  close  his  warehouse 
to  all.     (Ky.)     Carley  v.  Offutt,  207. 

9.  WAREHOUSEMEN— Public  Notice  of  Condition  of  Grain.— 
The  Kentucky  statute  requiring  notice  to  be  given  in  a  daily  paper 
if  grain  in  a  warehouse  becomes  out  of  condition,  applies  only  to 
grain  not  stored  in  a  separate  bin.     (Ky.)     Carley  v.  Offutt,  207. 

Note. 

Warehousemen,  act  of  God,  liability  for  losses  due  to,  230. 

act  of  God,  what  is  within  the  meaning  of  the  law  of,  230. 

banks,  care  required  of,  when  acting  as  bailees,  222. 

burglar,  liability  for  losses  due  to,  228,  229. 

care  and  diligence  required  of  are  dependent  on  time  and  place, 
214. 

care  and  diligence  required  of,  general  rule,  214,  223. 

care  and  diligence  required  of  to  protect  possession  against  legal 
process,  252-254. 

definition  of,  215,  217. 

duty  of  in  preserving  goods  after  their  receipt,  223. 

duty  of  to  deposit  goods  in  burglar-proof  building,  228. 

duty  of  to  employ  watchmen,  240,  241. 

duty  of  to  deposit  goods  in  fireproof  building,  226. 
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Warehousemen,  duty  of  to  inspect  goods  in  their  custody,  250,  251. 
duty  of  to  protect  goods  against  loss  by  rats  and  mice,  231,  232. 
duty  of  to  protect  goods  against  loss  by  weevils   and  vermin,  232, 

233. 
duty  of  to  protect  goods  by  actions  at  law,  244. 
duty  of  to  protect  goods  from  loss  by  fire,  226-228, 
duty  of  to  protect  goods  from  loss  by  theft,  228,  229. 
duty  of  to  remove  goods  to  prevent  impending  destruction,   243, 

244. 
duty  of  respecting  approaches  to  their  premises,  217. 
duty  of  respecting  buildings  or  place  of  storage,  218. 
duty  of  respecting  storage  of  goods  with  dangerous  explosives,  239. 
duty  of  respecting  the  location  of  goods  in  the  warehouse,  236-238. 
duty  of  respecting  the  temptations  of  watchmen,  234,  238. 
duty  of  where  grain  is  stored  in  bulk,  238. 
fire,  liability  of  for  loss  from,  226-228. 

fire,  liability  of  for  not  removing  goods  from  danger  of,  225, 
fireproof  building,  liability  for  not  storing  goods  in,  252. 
,    floating  warehouse,  care  required  of,  222. 

fraud,  stipulations  of  for  immunity  from,  216. 

liability  of,  creation  of,  245,  246. 

liability  of  for  collapse  or  falling  of  buildings,  220. 

liability  of  for  dangerous  location  of  warehouse,  219,  220,  226,  236. 

liability  of  for  defects  in  buildings  and   other  places   of  storage, 

218,  219. 
liability  of  for  defects  in  mode  of  constructing  warehouse,  218,  219. 
liability  of  for  goods  taken  by  legal  process,  252-254. 
liability   of  for  injuries  due  to   defects   in  approaches  to   their 

premises,  217. 
liability  of  for  injuries  to  goods  due  to  taints  and  odors,  235. 
liability  of  for  latent  defects  in  warehouse,  218,  219. 
liability  of  for  losses  due  to  acts  of  God,  230,  231. 
liability  of  for  losses  due  to  overwhelming  force,  228,  229. 
liability  of  for  losses  due  to  thefts,  229. 
liability  of  for  losses  due  to  vermin,  231,  232. 
liability  of  for  negligence,  224-226. 
liability  of  for  negligence,  duty  to  insure  goods  in  their  custody ,^ 

249,  250. 
liability  of  for  removing  goods  from  one  place  to  another  within 

the  same  warehouse,  236,  237. 
liability  of  for  storing  at  a  place  other  than  that  agreed  upon, 

235,  236. 
liability  of  for  storing  dangerous  explosives  with  other  goods,  239» 
liability  of,  limitation  of  by  the  acts  of  the  bailor,  246. 
liability  of,  limiting  of  by  notice,  247. 
liability  of,  limiting  of  by  special  contract,  246-249. 
liability  of  when  dispossessed  by  legal  process,  252-254. 
liability  of,  when  terminates,  254. 
leakage,  contracts  limiting  liability  in  case  of,  229. 
leakage,  liability  of  for  losses  due  to,  229,  230. 
mixing  of  grain  of  different  owners  by,  238. 
negligence  as  affected  by  the  employment  or  nonemployment  of 

watchmen,  242. 
negligence,  burden  of  proof  in  alleged  cases  of,  225,  226. 
negligence,  contributory,  of  a  bailee  as  affecting  the  liability  of 

warehousemen,  251,  252. 
negligence,  liability  of  for,  224-226. 
negligence,  theft  of  goods  as  evidence  of,  228. 
public,  what  are,  216,  217. 
safety  deposits  as,  220. 
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Warehousemen,  safety  deposits,  care  required  of,  221-222. 
special  contracts  to  limit  liability  of,  216. 
special  property  of  in  the  goods  stored,  244. 
vermin,  care  required  to  protect  goods  from,  231-234. 
•watchmen,  liability  of  as  affected  by  the  maintenanes  or  non- 
maintenance  of,  240-242. 
•weevil,  liability  of  for  losses  due  to,  232,  234. 

WAKEANTT. 

See  Sales,  10-13. 
Note. 

Ways  of  Necessity,  implied  grants  of,  697. 
modi£catioii  of  in  making  partition,  698. 

WATER-CLOSETS. 

See  Carriers,  27,  28. 

WATEES. 
See  Damages,  6-10. 

WEAPONS. 
CONCEALED  WEAPON — Carrsring  Pistol  to  Repair  Shop. — ^It 

is  not  unlawful  to  carry  a  pistol  -which  is  broken  and  will  not  shoot 
to  a  shop  to  have  it  repaired,  and  then  take  it  back  home.  (Tex.  Cr.) 
Britton  v.  State,  1000. 

WILLS. 

Execution  and  Form, 

1.  WILL — Execution  on  Separate  Papers. — ^Where  a  •will  offered 
for  probate  consists  of  several  separate  sheets  not  permanently  fas- 
tened together,  only  the  last  one  bearing  the  signature  of  the  testa- 
tor, the  connection  of  the  subject  matter  may  be  sufficient  to  estab- 
lish prima  facie  the  identity  of  the  other  sheets.  (Kan.)  Sellards 
V.  Kirby,  110. 

2.  WILL — Signature  Below  Attestation  Clause. — The  signing  of 
a  will  by  the  testator  below  the  attestation  clause  is  a  sufficient  sig- 
nature.    (Kan.)     Sellards  v.  Kirby,  110. 

Mutual  or  Joint  Will. 

3.  WILL. — ^A  Mutual  or  Joint  Will  Executed  by  Husband  and 

Wife  cannot  be  revoked  by  the  survivor  as  to  the  estate  belonging 
to  the  deceased,  which  became  Tested  at  his  death.  (Miss.)  Eobert- 
son  V.  Eobertson,  589. 

Witnesses  and  Gifts  to  Them. 

4.  WILL — Credible  Witnesses. — The  Word  "Credible,"  in  a  statute 
requiring  three  credible  witnesses  to  a  will  disposing  of  real  estate, 
ia  synonymous  with  "competent."     (Miss.)     Swanzy  v.  Kolb,  568. 

5.  WILL — Witnesses. — The  Eule  Requiring  a  Certain  Number  of 
witnesses  to  a  will  is  a  rule  of  validity,  not  merely  of  evidence.  It 
is  a  positive  requirement  of  substantive  law,  not  a  mere  matter  of 
evidence.     (Miss.)     Swanzy  v.  Kolb,  568. 

6.  WHiL — Devisee  as  Witness. — ^Under  a  Statute  providing  that 
if  there  is  a  devise  or  bequest  to  a  subscribing  witness,  "and  the  will 
cannot  otherwise  be  proved,  such  devise  or  bequest  shall  be  void,  and 
the  witness  shall  be  competent  as  to  the  residue  of  the  will,"  the 
words  "otherwise  proved"  refer  to  the  execution  of  the  will,  not  to 
the  contents  thereof.     (Miss.)     Swanzy  t.  Kolb,  568. 
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7.  WILL — Devisee  as  Witness. — Under  a  Statute  providing  that 
if  a  devise  or  bequest  is  made  to  a  subscribing  witness,  "and  the  will 
cannot  otherwise  be  proved,  such  devise  or  bequest  shall  be  void,  and 
the  witness  shall  be  competent  as  to  the  residue  of  the  will  as  if  no 
devise  or  bequest  had  been  made,"  a  will  signed  by  the  statutory 
number  of  witnesses,  one  of  whom  is  a  devisee,  fails  as  to  him,  but 
not  in  its  entirety.  The  annulment  of  the  gift  to  him  leaves  him  a 
competent  subscribing  witness,  and  the  will,  except  as  to  such  gift, 
is  saved.     (Miss.)     Swanzy  v.  Koib,  568. 

8.  WILL— Validity  of  Gift  to  Witness.— The  Statute  (Gen.  Stats. 
1909,  sec.  9786)  making  void  a  devise  or  bequest  to  a  witness  to  a 
will  which  cannot  be  proved  without  his  testimony  applies  only  to 
attesting  witnesses,  not  to  other  persons  called  upon  to  testify  when 
the  will  is  offered  for  probate.     (Kan.)     Sellards  v.  Kirby,  110. 

Revocation. 

9.  WILL — Revocation   by   Marriage. — At   the    Common   Law    the 

will  of  a  man  is  not  revoked  by  implication  upon  his  marriage,  unless 
a  child  is  born.  But  the  birth  of  issue  works  a  revocation,  or  at  least 
raises  a  strong  presumption  of  revocation.     (Miss.)     Hoy  v.  Hoy,  548. 

10.  WILL. — ^Implied  Revocations  of  Wills  are  still  possible  in 
Mississippi,  in  spite  of  the  statutes  on  the  subject  of  revocation. 
(Miss.)     Hoy  v.  Hoy,  548. 

11.  WILL. — A  Man's  Will  is  not  Revoked  by  His  Marriage  without 
birth  of  issue.     (Miss.)     Hoy  v.  Hoy,  548. 

12.  WILL — Revocation — Erasure  or  Change  of  Signature. — No 
error  appears  in  the  admission  to  probate  of  a  will,  where  there  was 
evidence  that  the  testator  had  duly  signed  it  in  ink,  below  the  at- 
testation clause,  in  the  presence  of  the  subscribing  witnesses,  and  a 
few  weeks  later  had  delivered  it  to  the  executrix,  who  retained  pos- 
session of  it  until  his  death,  although  when  it  was  produced  in  court 
the  testator's  signature  had  been  partially  erased  by  knife  scratches, 
and  his  name  had  been  written  in  pencil  above  the  attestation  clause, 
apparently  by  himself,  and  no  further  showing  was  made  as  to  when, 
by  whom  or  with  what  purpose  the  changes  had  been  made.  (Kan.) 
Sellards  v.  Kirby,  110. 

Election  hy  Husiand. 

13.  WILL — Husband  may  Renounce  Curtesy  and  Take  Under 
Wife's  Will. — The  creditors  of  a  man  cannot  complain  because  he 
elects  to  take  under  his  wife's  will  rather  than  to  claim  his  estate 
by  the  curtesy,  and  equity  will  not  interfere,  for  their  benefit,  to 
control  his  discretion  in  the  matter.  (Ky.)  Bains  v.  Globe  Bank  etc. 
Co.,  263. 

Undue  Influence  hy  Draftsman. 

14.  WILL — Presumption  of  Undue  Influence  "by  Draftsman. — The 

fact  that  a  will  is  written  by  the  daughter  of  the  testator,  who  is 
named  as  the  executrix,  but  is  not  otherwise  favored  over  the  other 
children,  does  not  raise  a  presumption  of  undue  influence.  (Kan.) 
Sellards  v.  Kirby,  110. 

15.  WILL — ^Presumption  of  Undue  Influence  by  Draftsman. — The 
fact  that  a  will  is  written  by  a  daughter  of  the  testator,  who  shares 
its  benefits  equally  with  the  other  children,  does  not  make  a  case 
for  the  application  of  the  statutory  provision  (Laws  1905,  c.  526, 
sec.  1;  Gen.  Stats.  1909,  sec.  9787)  that  a  will  written  by  the  prin- 
cipal beneficiary,  who  was  the  confidential  agent  or  legal  adviser  of 
the  testator  or  who  occupied  any  other  position  of  confidence  or  trust 
to  him,  shall  not  be  held  valid  unless  it  shall  be  affirmatively  shown 
that  the  testator  knew  the  contents  and  had  independent  advice 
with  reference  thereto.     (Kan.)     Sellards  v.  Kirby,  110. 
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Life  Tenant  in  Personalty — Security  to  Betnaindermen. 

16.  WILL — Liability  of  Life  Tenant  in  Personalty  to  Eemainder- 
men. — The  extent  of  liability  of  a  life  tenant  in  personalty  over  to 
the  remaindermen  is  governed  by  the  intention  of  the  donor,  as  mani- 
fested in  the  instrument  which  evidences  the  gift;  and,  if  the  parties 
claim  under  a  will,  the  intention  of  the  testator  is  to  be  collected,  not 
from  the  particular  clause,  but  from  the  whole  instrument.  (Ala.) 
Underwood  v.  Underwood,  61. 

17.  WILL — Life  Tenant  in  Personalty — Security  to  Remaindermen. 
Where  a  testator  who  owns  a  farm  gives  at  least  a  part  of  the  real 
estate,  and  all  his  personal  property,  to  his  wife  for  life,  at  her  death 
the  personal  property  to  go  to  Ms  son,  she  is  entitled  to  the  use  of 
the  personalty  even  to  the  extent  of  consuming  it,  if  the  use  neces- 
sarily results  in  consumption,  and  the  remainder,  if  any,  passes  to 
the  son  at  her  death.  And  he  cannot  require  her  to  give  security  for 
the  preservation  of  the  personalty,  nor  demand  a  sale  of  it.  (Ala.) 
Underwood  v.  Underwood,  61. 

18.  WILL — ^Use  of  Personal  Proi>erty  by  Life  Tenant. — In  case  of 
a  bequest  for  life  of  livestock,  vehicles,  tools,  household  furniture, 
corn  and  cotton-seed,  on  the  farm  of  the  testator,  the  use  of  such 
personalty  by  the  life  tenant  of  necessity  consists  in  its  consump- 
tion, and  the  gift  may  amount  to  an  absolute  one,  for  the  use  of  the 
property  and  the  property  itself  cannot  exist  separately.  (Ala.) 
Underwood  v.  Underwood,  61. 

Suits  in  Equity  to  Construe  Wills. , 

19.  WILLS — Jurisdiction  of  Equity  to  CJonstrue.  —  A  court  of 
equity,  and  a  circuit  court  is  such,  has  power  to  construe  a  will  and 
determine  whether  it  creates  a  trust  and  the  character  thereof.  .  (Mo.) 
Davidson  v.  Davidson  Real  Estate  etc.  Co.,  615. 

20.  WILLS — Conclusiveness  of  Decree  in  Equity  Construing. — If  a 
court  of  equity  errs  in  its  judgment  as  to  what  construction  should  be 
given  a  will,  and  enters  an  interlocutory  judgment  of  partition  and 
order  of  sale,  when  the  will  does  not  permit  a  sale  within  a  designated 
period,  the  error  should  be  corrected  on  appeal.  The  judgment,  in  the 
absence  of  fraud  in  its  concoction,  cannot  be  attacked  by  direct  pro- 
ceedings in  equity.  (Mo.)  Davidson  v.  Davidson  Eeal  Estate  etc. 
Co.,  615. 

See  Annuities;  Trusts. 
Note. 
Wills,  alternative  defined,  5&3. 

by  one  spouse  assented  to  by  the  other,  60O. 

contracts  are  not  implied  from  the  execution  of  simultaneous  or 

similar,  596. 
contracts  for,  effect  of  the  execution  of  subsequent  wills,  597. 
contracts  for,  enforcing  in  equity,  597-599. 
contracts,  multi-wills  considered  as,  596. 
deeds,  when  held  to  be,  594. 
illustrations  of  eccentricities  in,  592. 
joint  by  husband  and  wife,  601,  602. 

joint  conditioned  to  take  effect  on  the  death  of  the  testator,  594. 
joint  defined,  593. 
joint,  distinguishing  between  in  cases  where  the  testator  disposed 

only  of  his  own  property  and  where  joint  property  only  is 

disposed  of,  595,  596. 
joint,  statutory  prohibition  of,  595. 
joint,  when  valid  and  when  invalid,  594-596,  602-604. 
multi-wills  defined,  593. 
multi-wills,  forms  of,  593. 
multi-wills,  revocation  of  by  either  testator,  604. 
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wills,  multi-wills,  validity  of,  594. 

mutual,  contractual  nature  of,  598-600. 
mutual,  double  and  reciprocal  defined,  593. 
two  or  more  persons  may  unite  in  one,  601,  602. 

WITNESSES. 

1.  WITNESS.— It  is  Error  for  the  Court  to  I.iniit  the  Numher  of 
witnesses  upon  a  vital  question  of  fact  to  be  found  by  the  jury. 
(Mich.)     Sulkowski  v.  Zynda,  414. 

2.  WITNESS— Weight  of  Testimony.— An  Instruction  by  Which 
the  Jury  was  sought  to  be  directed  that  the  evidence  of  certain  wit- 
nesses was  entitled  to  greater  weight  than  that  of  others  concerning 
a  disputed  fact,  invades  the  province  of  the  jury,  is  erroneous,  and 
was  properly  refused.  (Neb.)  Crabtree  v.  Missouri  Pac.  Ey.  Co., 
663. 

3.  CBIMINAL  LAW. — The  Credibility  of  Witnesses,  although 
they  are  wicked  and  depraved,  is  for  the  jury.  If  the  jury  believes 
them,  the  supreme  court  will  not  declare  them  unworthy  of  credit 
or  belief.     (Ky.)     Levering  v.  Commonwealth,  192. 

4.  WITNESS — Cross-examination  of  Railway  Employ6. — In  an 
action  by  a  passenger  against  a  street  railway  company  for  per- 
sonal injuries,  the  plaintiff  may  show  on  cross-examination  of  a 
witness  that  he  is  an  employ^  of  the  company  and  what  his  relations 
to  the  company  are,  but  other  questions  as  to  how  he  discharges  his 
duty  to  the  company  should  not  be  allowed,  unless  they  show  his 
bias.     (Ky.)     South  Covington  etc'  Ey.  Co,  v.  Eaymer,  177. 

WORDS  AND  PHRASES. 

1.  WORDS    AND    PHRASES— "Subscribe"    or    "Subscription.'*- 

While  the  strict  definition  of  the  word  "subscribe"  or  "subscription" 
involves  the  idea  of  a  written  signature,  yet  by  common  usage  it  is 
often  eipployed  to  include  an  agreement,  written  or  oral,  to  give  or 
pay  some  amount  to  a  designated  purpose,  more  usually,  perhaps,  to 
some  purpose  for  the  promotion  of  which  numerous  persons  are  unit- 
ing their  means  and  their  efforts.     (Iowa)     Eutenbeck  v.  Hohn,  731. 

2.  WORDS  AND  PHRASES.— The  Word  "Timber"  Includes  only 
such  wood  as  is  suitable  for  building  or  construction  purposes. 
(Mich.)     Balderson  v.  Seeley,  428. 

Note. 

Definition  of  account  stated,  39,  40. 

of  bailment,  214,  215. 

of  easement,  681. 

of  easement  appurtenant,  685. 

of  easement  in  gross,  683. 

of  hiring,  213. 

of  the  different  classes  of  easements,  683,  6Si. 

of  warehouseman,  215,  217. 
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